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Office of the Beputy Attorney General
MWashington, B.@0. 20530

The Honorable John M. Quinn
Counsel to the President
The White House

Washington, D.C. 20500

Dear Mr. Quinn:

You have asked whether the Department of Justice can represent
former Associate Counsel to the President William H. Kennedy III,
from whom information is sought by a congressional subpoena. If
not, you ask whether other government counsel may be retained to
represent him.

As set forth in the Attorney General'’s June 14, 1995 letter to
Judge Mikva (copy attached), information requests to the Executive

‘Office of the President may implicate important institutional

interests of the United States. Those interests may also be
implicated when information requests to a former official concern
actions taken by him in his official capacity while employed by the
Executive Office of the President. You have informed us of
sufficient facts for us to conclude that the subpoena in gquestion
concerns actions undertaken by Mr. Kennedy in his official

capacity.

Normally, representation of such.interests would be undertaken
by the Department of Justice. In this case, however, it is our
understanding that an Independent Counsel, over whom the Attorney
General has some supervisory authority, has sought or may seek
production of the documents that are the subject of the
congressional subpoena. Although the subpoena at issue was not
promulgated by or upon the request of the Independent Counsel, it
is foreseeable that proceedings relating to the subpoena may affect
the Independent Counsel’s investigation. For reasons similar to
those set forth in the Attorney General’s June 14, 1995 letter to
Judge Mikva, we believe that in these circumstances it would be
inappropriate for the Department to assume direct representation.

As in that case, we believe it would be appropriate and in the
public interest to appoint a special attorney to represent Mr.
Kennedy, in his official capacity, thereby ensuring that the
interests of the United States are represented and avoiding any
potential conflict of interest. Under the circumstances, we also

. believe it prudent for the Department not to exercise control over

the representation by the special attorney.
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Two other points made by the Attorney General in heﬁ(June 14,
1995 letter pertain here as well. First, the Department retains
responsibility for representing broad institutional interests of éy,
the United States in regard to this matter. Second, the De artment,i§//
retains the expertise of the Executive Branch on issueéxwki&%ﬁif
executive privilege. We would expect to consult with any specia
attorney retained in this matter without constraining his legal
advice or representation and without requiring the discussion of
information that should otherwise remain confidential.

If you have questions about the mechanics or requirements for
retaining special counsel, please address them to Helene M.
Goldberg at 202-616-4140.

Sincerely,

Jamie S. Gorelick
Deputy Attorney General

Enclosure
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Offitce of the Aftarnep General
Washington, B. €. 20530

June 14, 1995

The Honorable Abner J. Mikva
Counsel to the President

The White House

‘Washington, D.C. 20500

Dear Judge Mikva:

You have asked whether the Department of Justice can
represent an Executive Branch officer from whom information is
sought by an Office of Independent Counsel. Specifically, you
have asked whether officers of the Executive Office of the
President, in their official capacity, may be represented in
litigation in this matter by the Department of Justice; if not,
you ask whether other counsel may be retained. We believe that
this situation raises an issue of first impression.

Information requests to the Executive Office of the
President may implicate important institutional interests of the
United States, and representation of such interests in court is
normally undertaken by the Department of Justice. In this unique
situation, however, where an information request has been made
through judicial proceedings by an Independent Counsel, over whom
the Attorney General has some supervisory authority, we believe
it would be inappropriate for the Department to assume direct
representation. -

; Except as otherwise provided by statute, litigation in which
the United States, an agency or officer thereof is a party or is
interested is reserved to the Attorney General. See 28 U.S.C.

'§ 516. The Department has the obligation to represent the United
States, its agencies and officers when sued in their official
capacities. The Department‘s representation guidelines govern
the legal representation of government officials when sued,
subpoenaed or charged in their individual capacities. The

-guidelines permit representation by private counsel at government
expense when it is determined that direct representation by the
Justice Department is inappropriate because of a conflict of
interest.

The Department’s representation guidelines do not address
the issue whether counsel may be retained to represent an officer
in his official capacity when the Department of Justice may have
a conflict in doing so. However, the use of private counsel in
this situation is consistent with the principles underlying the

guidelines. The Office of Legal Counsel (OLC) has determined
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that the Attorney General may allow private counsel to be ~
retained in special circumstances to represent the interests of 'éf
the United States where, because of possible conflicts ok
interest, representation by Department of Justice attorne
not feasible. See, e.g9., Memorandum For William P. Barr,
Attorney General, From John O. McGinnis, Deputy Assistant
Attorney General, Re Reimbursing Department Employees For Private
Counsel Fees (dated September 27, 1990). Generally, these
opinions reflect that where Department representation would
ordinarily be provided in a congressional investigation but is
inappropriate under the specific circumstances, private counsel
may be retained with Department reimbursement.

The principles underlying the Department’s representation
guidelines and the analysis of OLC support the conclusion that
representation by private counsel is appropriate here. However,
because this matter involves litigation rather than<a
congressional investigation, 28 U.S.C. § 516 may preclude
contractual retention of private counsel. The Attorney General
has the statutory authority to appoint special attorneys to
represent the United States in litigation. See 28 U.S.C. § 543.
In this case, we believe it would be appropriate and in the
public interest to appoint a special attorney to handle a
representation of individual officers in the Executive Office of
the President, thereby avoiding any potential conflict of
interest. Under the circumstances, we believe it prudent for the
Department not to exercise control over the representation by the
special attorney. :

There are two additional points that should be made clear.
First, the Department retains responsibility for representing
"broad institutional interests of the United States, even in
connection with Independent Counsel matters. For example, the
Department has appeared in court to address issues such as the
proper protection of classified information, the scope of the
President’s foreign affairs powers, the constitutionality of the
Independent Counsel Act, and executive privilege issues and
related issues raised by a subpoena to a former President.

Second, the Department retains the expertise of the
Executive Branch on issues like executive privilege. Just as the
Department shares its expertise with an Independent Counsel
without binding him in his decisionmaking, so would we expect to
consult with any special attorney retained in this matter without
constraining his legal advice in'this matter and without
requiring the discussion of information that should otherwise
remain confidential.
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for retaining special counsel under 28 U.S.C. § 543, please ‘2

address them to Helene M. Goldberg at 202-616-4140. " \\\\\~_—";f§7
O
‘ Sincerely, ‘

Janet Reno

Enclosure .
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March 31, 1995

MEMORANDUM FOR THE FILE.

FROM: Miriam R. Nemetz
. Associate Counsel to the President

RE: Meeting with Independent Counsel on March 28, 1995

On March 28, 1995, Jane Sherburne and I met w1th Mark
Tuohey, Brett Kavanaugh John Bates and Alex Azar at the oOffice
of the Independent Counsel. The meeting was a follow-up to the
meeting on March 22, 1995, to discuss the document subpoena
relating to Foster. ‘ '

1. Travel Office

Sherburne started the discussion by describing the
steps that had previously been taken by the White House to
collect documents relating.to the Travel Office. Sherburne
stated that there had been ‘extensive efforts to collect documents
in connection with the White House Management Review, the GAO
inquiry, and the OPR inquiry, and that the Public Integrity
Section had issued a limited document subpoena. Sherburne said.
that documents were collected from all staff members who were'
interviewed in connection with these inquiries, and that a
memorandum seeking documents may also have been sent to all White
House employees. She said that we would determine whether such a
general request had been made and/or identify the individuals
from whom documents had been collected. She also said we would
begin to process the Travel Office documents and prepare to
produce those that were respon51ve to Paragraphs 1 and 2 of the
subpoena.

2. Documents in Foster’s Office

~ We next turned to paragraphs 3 through 10 of the
subpoena, which generally seek all documents in Foster’s
possession. Sherburne asked Tuohey and Bates for their further
thoughts on the suggestion, raised at last week’s meeting, that
they narrow their request by identifying specific categories of
documents they had determined should be among Foster’s documents. -
Bates said he was unfamiliar with the proposal. He said they
needed to know everything that was in the office and were not
prepared to back off on the request. He added, however, that
they were willing to explore whether there was any process short
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of reviewing every plece of paper in Foster s office to which ~
they could agree. \\

Tuohey attempted to explain why a review of all
documents in Foster’s possession was necessary. He said that, 1in
connection with the 0IC’s investigation of the President’s
connections to McDougal and Madison Guaranty, they have to look
at allegations that Foster’s death was related to Whitewater. He
later said that they are investigating whether criminal activity
other than in connection with Whitewater, CMS, or Madison
contributed to Foster’s suicide -- if it was a suicide. Tuohey
said they have to look at all the documents in Foster’s office,
because the circumstances surrounding his death may relate to the
files in Foster’s office. According to Tuohey, a partial review
of the files would not be satisfactory because they do not know
what they will find there. At the end of the day, the OIC wants
to be able to say that they reviewed every document that the
White House Counsel’s Office represented was in Foster’s office
at the time of his death.

Sherburne pointed out that files in Foster’s office
that related to active matters had been distributed to others in
the office, and that the office had been open between July and
November of 1993. Therefore, although an effort had been made to
gather the documents that were in Foster’s office, we would never
be able to represent that we had gathered everything that had
been there. She continued to press Tuohey for a clearer
explanation of what they hoped to learn from their review of all
of Foster’s files.

Bates responded to Sherburne’s questions by stating
that this is a criminal grand jury investigation. Bates said
that we have much more information about the contours of the
investigation than most people ever learn. Bates said that, in
engaging in a discussion and debate about the relevance of the
‘information they are seeking, we are engaged in a process that is
foreign to a criminal investigation. Bates said that they have a
free hand to investigate any number of crimes that relate to
their mandate, and characterized his discussion with us as "a
courtesy." ‘

Sherburne said she recognized that the 0OIC was the
"nine hundred pound gorilla" in this discussion. She pointed
out, however, that the material the 0OIC is seeking is highly
protected, and that we have an obligation to make sure access to
such material is not granted without a showing of need.  She
stated that we appreciate their courtesy in engaging in these
discussions with us, but observed that the courtesy operates in
two directions. She said we have to balance their need for the
information against our need to protect it. Bates finally said
simply that they may have multiple reasons for wanting to review
the files in Foster’s office. :
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Sherburne asked whether they had considered the gther
approach we had proposed, whereby they would review all d cuments
. except those protected by the attorney-client and work product

privileges, and we would provide a privilege log or otherwise
describe the documents withheld. There was some discussion ut
the types of document we would regard as covered by the attorney-
client privilege. Bates observed that, if Foster was troubled by
anything, any reflection of his troubled state would likely be
‘contained in the kind of documents that we would claim are
subject to attorney-client privilege. He asked how they could
reasonably agree to carve out from their review a category of
documents that is likely to be most useful to them. Sherburne
said she shared Bates’s instinct that the most "interesting"
documents would be ones protected by the attorney-client
privilege.

Tuohey suggested that we sit down with them and go
through each file, permitting them to review all documents in
each file except those as to which we assert an attorney-client
privilege, and describing the documents withheld in sufficient
detail so that they would be able to determine whether to
litigate over them. Bates expressed reservations about such a
procedure, stating that to fall into any process that approaches
what Nussbaum did would be "intolerable" for them.

Bates tried to address our concern that allowing the
OIC to review the documents would weaken our arguments for
withholding them from third parties, including Congress. He said
that the fact they are proceeding pursuant to a grand jury
subpoena, are part of the executive branch, and would be
conducting an "in camera review" rather than making copies of the
documents would protect us from third parties seeking disclosure.
He added that the fact that the 0IC’s interest in the documents
relates primarily to the issue of Foster’s death -- a subject
which, he said, neither the House nor the Senate intends to
investigate -- should help us resist requests from Congress to
review the same information. Sherburne noted that the OIC’s
request to review the documents in Foster’s office also related
to an aspect of their investigation -- Foster document handling -
- that the Congress intends to pursue vigorously.

. Tuohey reiterated his proposal, which in his view would
allow us to narrow down substantially the documents in dispute.
He said he thought most of the documents, even under our view of
applicable privileges, would be protected by executive privilege
and not attorney-client privilege. Bates then said that agreeing
with us voluntarily to limit their review of the documents in
Foster’s office would cause problems for the OIC. He also
pointed out that litigation over the privileged documents would
not be conducted in secret, and noted that the subject matter of
the documents we withhold, if not their substance, would become
known to the public. In the end, he said, anything short of an
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actual "eyes" review of a document would be “very tough for us."
Alex Azar repeated Bates’s earlier point that they "don’} want lD
anyone to associate this procedure with Bernie Nussbaum_s\ va

procedure." \,

. Sherburne observed that it might be a waste of giﬁé~%
embark on Tuohey’s proposed procedure to narrow the documents in
dispute if we were inevitably heading toward litigation. She
said we would have to consider the matter further and dlscuss it
with Judge Mikva.

3. Documents Relating to Foster Created
After His Death

We then discussed paragraph 11 of the subpoena, which
calls for all documents created after July 20, 1993, referring or
relating to Foster. Bates said that paragraph 11 raised the
larger question regarding whether interview notes were
privileged, but suggested we reserve discussion of that subject
for the end of the meeting. Kavanaugh said he had reviewed the
memorandum circulated to White House staff seeking certain
. categories of such documents last summer, and said he was
concerned that it was less specific than the language in
paragraph 11 and might not have captured all documents relating
to the content -- as opposed to the "disposition" -- of the note
found in Foster’s office. Sherburne and I said we believed all
such documents would have been collected by the Counsel’s Office,
but surmised that some material that was not within the language
of the request negotiated with Fiske may not have been produced.
Bates said it is our responsibility to satisfy ourselves that all
the responsive documents are collected and provided.

4. Documents Reflecting the Communications of

Specified Individuals From July 20-27, 1993

We next discussed paragraph 12 of the subpoena, which
calls for records reflecting all communications of 27 named
individuals for the period from July 20, 1993 through July 27,
1993. . Kavanaugh said they wanted all calendars, datebook,
‘messages and message logs for the individuals named. He said
that substantive information wholly unrelated to Foster, but not
names and telephone numbers, could be redacted. To find other
records that could reveal the fact of a communication that week,
he agreed that not every subject file would have to be searched.
He proposed that, instead, each person (1) search their
chronological files for all records that refer or relate to
Foster or reveal the fact of a conversation or meeting with some
other person during that time frame; and (2) search all files
relating to subjects listed in one of the other documents or that
they recall was active that week. Kavanaugh, who appeared to
have these instructions in writing, agreed to send us his

language. |,
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5. Availability of Records ( . ’)%U /;t\
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We next dlscussed the availability of certalﬁ
categories of records sought by the subpoena. %,

I stated my understanding that pager messages ;\?ﬁs4n1'
over the OASIS computer system were retrievable, as were pages
sent out through the WHCA operator beginning in mid-July of 1993.

I also said that I believed all pager messages for Foster had
been collected and provided to Fiske. Kavanaugh said he was
familiar with the material provided to Fiske, but could not
believe it included all of Foster’s messages. I said I would -
check to make sure the records already provided were complete.
With respect to their request for records of pages for other
individuals during a defined period, I said I assumed those were
also retrievable to some degree, although it may be extremely
burdensome to track down the messages of 27 individuals. As for
pager bills, I said I understood they reflected a flat user fee
only, and would contain no 1nformat10n about specific
communications. -

With respect to the request for telephone records, I
said I understood the only records were monthly telephone bills
for the White House, which would have itemized only .commercially
placed long—dlstance telephone calls. I said I did not believe
we had any system—generated records of local calls, internal
calls, incoming calls, or calls placed over the FTS system. Azar
said that the Department of Justice had itemized records of all
calls. I said I would reconfirm my understanding that no such
records exist for the White House. With respect to mobile phone
records, I said I believed the bills would reflect itemized calls
and that we would try to track them down.

: " With respect to the request for e-mail messages, I said
that back-up tapes containing data for the relevant time period
existed, but that we did not currently have the capacity to
retrieve them. I explained thHat such a system was being set up
in the aftermath of the Armstrong litigation but did not
currently exist. 'One of the OIC lawyers requested that we
provide a technical person to talk to one of their technical
people about the retrievability of the data. We agreed to.
arrande for a person with technical expertise to prepare a
writing that sets forth the relevant information.

6. Request for Interview Notes

- Bates next turned the discussion back to their request
for White House attorney’s notes reflecting meetings with
witnesses in connection with hearings. last summer and in
connection with grand jury or other testimony. Bates said they
were interested in all such notes, in connection with both the
- Foster and the White House-Treasury contacts matters. Bates said
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that they viewed Paragraph 11 of the subpoena as seeking @1l such Z\
materials relating to Foster. 9&7 ; |
‘Sherburne said she thought there had been mutuag 2

recognltlon last week that we were going to disagree on this
subject, and that the OIC would seek to narrow their reques
substantially so that we could reach an accommodation. Bates
looked at us blankly and said he recalled suggesting only that
they might narrow their requests by excluding our analysis of
facts, but that they wanted all factual information. I asked
whether they viewed their request as having any cutoff date, or
if it continued to the present. Bates said he had not considered
a cutoff date, but said that they would see if they could give us
any comfort on that. Sherburne said that a broad demand for
interview notes would have ramifications that reverberate
throughout the Counsel’s Office and would affect the way the
White House functions.. Therefore, she said, unless we can
establish a satisfactory cutoff date, we w111 have a problem with
their request.

Bates suggested that we give additional thought to the
fact/analysis distinction. Tuohey said that where the Counsel’s
Office is seeking factual information from witnesses, we and the
OIC are not necessarily adversaries. I responded that, even if
the White House and the 0IC had a mutual interest in getting at
the truth, the White House may have an overriding interest in
protecting the confidentiality of certain types of communications
which the 0IC clearly does not share. This, I said, does create
adverseness in this context. Sherburne said the effect of
turning over such information to them would be to disable the
President’s lawyers from being able to represent him, and
communicated her dismay that they were approaching this issue
with a broad brush.

In response to questions from Sherburne, OIC lawyers
made some attempts to explain their need for the materials in the
absence of specific allegations of perjurious or inconsistent
statements. Azar said they would be in a position to detect
- whether, after Fiske announced that there would be no
prosecutions in connection with White House-Treasury contacts, a
high-ranking government official had told us something
inconsistent with what he told Fiske. Tuohey said generally that
if someone testified before the grand jury, they had an interest
- in all other statements the person had made regarding the same
facts. Sherburne said that these justifications for getting all
the notes were unsatisfactory, and said we may wind up litigating
-the matter unless we can reach a meaningful cutoff date. Tuohey
said they were interested in interview notes for a finite number
of people and that they were willing to talk about a cutoff date.
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'MEMORANDUM TO FILE _ . |

CHRISTOPHER D. CERPF

agaginer Document Review and Productio

Document review and production will proceed as follows:

1. We will go through all of the boxes again and remove
three categories of documents: »

a) Documents we have previously identified as non-
responsive;

" b) Documents to or from the President, Vice Preeldent
First Lady, the Chief of Staff or Deputy Chief of Staff

T and documents taken from Room — -
WAt c) Materlal that is protected by th¢ attorney client
{

g : pr1v11ege i.e., (i) 3eesa: memorandajprepared by a

member of the White House Counsel’s Office and sent to

lnubqtthM4’ a member of the White House staff or (ii)
to d&gwaaﬁuL infermation from a member of the White House staff and
' sent to a member of the Counsel’s Office.

v ' L —
g@v44/°zé)' - 2. Documents that are removed pursuant to paragraph 1 above
, should be treated as follows: _

. a) Non-responsive documents should be maintained in
- folders that identify the box and folder from which it
~ was pulled: e.g., Neuwirth Box 1, "HCTF Misc." Folder.

b) Documents in category (1) (b) also should be
maintained in folders that identify the box and folder
from which it was pulled. 1In addition, each such
folder should be labelled: "Possible Ex.Priv."

. . c) Documents in category (1) (c) also should be
vl o maintained in folders that identify the box and folder
aww;&dgk, from which it was pulled. In addition, each such
folder should be labelled "Attorney/Client."

‘ [Q,p 3. While going through the above process, remove all of the

'D . Post-its that we have put on. Ones that were given to us as part
”1 of the productlon should, of course, stay.

over dpthentoee, . o WJC LIBRARY PHOTOCOPY




categories of

a) Documents for which the ohly basis for non-
production is that they are work‘product;

b) Draft pleadlngs and affidavits, including those with
attorneys’ annotatlons on them;

c) Correspondence to and from DOJ or another executive
branch department and a member of the White House
Counsel's office;

d) documents memorializing internal deliberations
pertaining to ethics issues, e.g., whether to allow a
particular individual to participate in the Working
Group and under what conditioens.

e) Draft responses to inquiries from the GAO

f) Documents memorializing administrative matters,
e.d., membership lists, paperwork associated with
bringing people on board, etc.

g) Draft and final "Talking Points."

5. Once we have completed the above steps, we will attempt
to secure an agreement with the U.S. Attorney pursuant to which:

a) He would be permitted to review all of the documents

~with the exception of those culled pursuant to

Paragra 1 above

b) on the expfess condition that that, by making these -
documents available, the White House would not be
waiving any privilege it mlqht have.

' 6. After the U.S. Attorney has identified the documents he
wishes to have copied, we will review them to determine if we
.wish to assert any privilege. As of this moment, we have made no
firm decision to'assert or not assert privilege on any document.
Presumably, however, we would not end up asserting privilege on.
any document reviewed pursuant to paragraph 5. These procedures,{

however, would allow us to consider asserting privilege on
documents that should have been culled pursuant to Paragraph 1,
.{ but were not.

&
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: + 7. With respect to the documents described in Parag} ph 1(b)%9\
and 1(c), we will identify the nature of the document to t U.. s
Attorney, but not permit him to review it. In other words, we
would divulge roughly the same quantum of information as we would

on a pr1v11ege log.

8. If, on the basis of the discussions described in
paragraph 7, the U.S. Attorney .offers a compelling reason why the
document is 1mportant to his investigation, we would take that
‘into account in making any final privilege decisions.
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THE WHITE HOUSE b L}yg >

WASHINGTON ' k NV

March 15, 1995
BY TELECOPY

David E. Mills, Esq.

Dow, Lohnes & Albertson

1255 23rd Street, N.W.

Suite 500

Washington, D.C. 20037-1194

Re: Deborah Gorham'
Dear David:

. We understand that Deborah Gorham will be interviewed
tomorrow by the Office of Independent Counsel. This letter
provides guidance to you with respect to whether, in her
interview, Ms. Gorham should decline to answer any questions in
order to avoid waiving any of the privileges that may. apply to
official communications to which she may have been privy as an
Assistant in the White House Counsel’s Office.

o We expect that Ms. Gorham will be questioned about the
death of Vincent W. Foster, Jr., and the handling of documents in
Mr. Foster’s office after his death. Because we have waived
privileges that may apply in these areas, Ms. Gorham may answer
all questions relating to Mr. Foster’s death, including questions
relating to the motivation for his suicide, and the handling of
documents in Mr. Foster’s office. Ms. Gorham should not testify
about the substance of potentially privileged official
communications that do not relate to Mr. Foster’s death or the
handling of documents in Mr. Foster’s office.

Please feel free to call me if you need clarification
of this guidance. '

Sincerely yours,

C. Sherburne
Special Counsel to the
President
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THE WHITE HOUSE
WASHINGTON

February 24, 1995

BY TELECOPY

Francis P. Barron, Esq.
Cravath, Swaine & Moore
Worldw1de Plaza

825 Eighth Avenue

New York, New York 10019

Re: Stephen R. Neuwirth
Dear Frank: ' A

We understand that Stephen Neuwirth has been subpoenaed
to appear before a grand jury of the United States District Court
for the District of Columbia next week. This letter provides
guidance to you with respect to whether, in his appearance before
the grand Jjury, Mr. Neuwirth should decline to answer any
questions in order to avoid waiving any of the pr1v1leges that
may apply to his communications as an Ass001ate Counsel in the
White House Counsel’s Office.

We expect that Mr. Neuwirth will be questioned about

" the death of Vincent W. Foster, Jr., and the handling of
documents in Mr. Foster’s office after his death. Because we
have waived privileges that may apply in these areas, Mr.
Neuwirth may answer all questions relating to Mr. Foster’s death
and the handling of documents in Mr. Foster’s office (including
the discovery of the note in Mr. Foster’s briefcase), except that
Mr. Neuwirth should not testify about the substance of
potentially privileged official communications that do not relate
to Mr. Foster’s death or the handling of documents in Mr.
Foster’s office. In addition, Mr. Neuwirth should not answer
questions that relate to legal work by the White House Counsel’s
Office in preparation for congressional hearings on these matters
or in connection with the Independent Counsel investigation of
these matters. :

Please feel free to call me if you need clarlflcatlon
~of this guidance. »

Sinc ly yours,

Janhe C. Sherburne
Special Counsel to the
President
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THE WHITE HOUSE

 WASHINGTON

February 22, 1995

BY TELECOPY

Stuart F.: Pierson, Esq.

Davis Wright Tremaine.

Suite 700

1155 Connecticut Avenue, N.W.
Washington, D.C. 20036

Re: Marsha Scott
Dear Stuart:

We understand that Marsha Scott has received a subpoena
to appear and produce documents to a grand jury of the United
States District Court for the District of Columbia on February
23, 1995. This letter provides guidance to you with respect to
whether, in her appearance before the grand jury, Ms. Scott
should decline to answer any questions in order to avoid waiving
any of the privileges that may apply to her communications as an
employee of the Executive Office of the President.

Based on the nature of the documents requested by the
subpoena, we expect that Ms. Scott will be questioned about the
death of Vincent W. Foster, Jr., and the handling of documents in
Mr. Foster’s office after his death. Because we have waived
privileges that may apply in these areas, Ms. Scott may answer:
all questions relating to Mr. Foster'’s death and the handling of
documents in Mr. Foster’s office. However, Ms. Scott should not
testify as to the substance of official communications that do
not relate to those topics, including requests for legal advice
to Mr. Foster in his capacity as Deputy Counsel to the President.

Please feel free to call me if you need clarification
of these instructions.

e C. Sherburne ‘
Special Counsel to the
President
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W1thdrawal/Redact1on Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE : .
A01, repost United S eansas; RE: —03/27/4996._ P3/b(3)
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Feffersom Clintormr (1 page)
~B802b—Aform———Paa Guthrie; RE: Copy of a Check—({1-page) 0571371996 P5/5(6)
003. draft Jane Sherburne to James J. Hastings; RE: White House Travel Office 04/1996 P5 L‘[ q ‘
(1 page)
004. paper Jane Sherburne to White House Counsel (1 page) 06/06/1996 - PS5 L", q 72
005. memo . Temry Good to Jack Quinn; RE: Travel Office Files (2 pages) 12/27/1995  P5 '*/ Cf 3
\
COLLECTION:
Clinton Presidential Records
Counsel's Office
Beth Nolan
OA/Box Number: 23483
FOLDER TITLE:
POTUS Testimony 1996 [2] .
, Debbie Bush
2006-0320-F
db786
: RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(2) of the OIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA] )
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b}3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice betwee\n the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] . b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or-geophysical information
2201(3). _ concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request. -
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'THE WHITE HO ,
WASHINGTO

cember 27, 1995

cOP

TO: ~  JACK QUINN
o COUNSEL TO THE PRESIDENT

/) ;
FROM: TERRY GOOD %g&ﬂf(

DIRECTOR .
OFFICE OF RECORDS MANAGEMENT

SUBJECT: 'REPLY TO NATIONAL ARCHIVES LETTER REGARDING
‘ DISPOSITION OF TRAVEL OFFICE FILES ‘

Marvin Krislov talked briefly with my Deputy, Lee Johnson,
regarding the attached letter. Marvin suggested that we forward
it to you directly for reply. :

For your information, Lee and I both consider Travel Office files
to be Presidential, not Federal.

We are aware of the allegations regarding theses files, but,
despite our being on record expressing concern over their
disposition, we have no knowledge of the alienation or
destruction of any of these files.

Lee or I can be reached on 62240. .

-~
——

j;'%iuij%o*’fr

g;objf41¢:g Bt o
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THE WHITE HOUSE
WASHINGTON

December 27, 1995

JACK QUINN ' ‘
COUNSEL TO THE PRESIDENT

' /e
FROM: TERRY GOOD v&gyﬂ(

DIRECTOR
OFFICE OF RECORDS MANAGEMENT

SUBJECT: REPLY TO NATIONAL ARCHIVES LETTER REGARDING
DISPOSITION OF TRAVEL OFFICE FILES

" Marvin Krislov talked‘briefly with my Deputy, Lee Johnson,
regarding the attached letter. Marvin suggested that we forward
it to you directly for reply.

For your information, Lee and I both consider Trawal ~se:- f£ijlag
to be Presidential, not Federa.

We. are aware of the allegations
despite our being on record exg
disposition, we have no knowlec
destruction of any of these £fil

Lee or I can be feached on 6224
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DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE ' :
f0TaTdetter 05/13/1996 . _P6/6(6)

002. memo Jack Quinn to The President; RE: Testimony by videotape (1 page) 03/20/1996 PS5 L{ 7 L/'

003. memo Robert S. Bennett to Jack Quinn and David Kendall; RE: Subpoena to 02/06/1996  P5 : L’Il q S
the President (11 pages)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Beth Nolan
OA/Box Number: 23483
FOLDER TITLE: o
POTUS Testimony 1996 [3] ]
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2006-0320-F
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‘ RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)) ~ Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Classified Information {(a)(1) of the PRA] b(1) National security classified information [(b)(i) of the FOIA)
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOLA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of . personal privacy [(b)(6) of the FOIA] i
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concernmg the regulation of
of gift. financial institutions [(b)(8) of the FOIA)
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.




THE WHITE HOUSE
' WASHINGTON

" March 20, 19

FROM

FYI -- The judge will allow your
testimony by videotape. BAnd, he
reportedly agreed to every other one of
our requests for staging the taping, save
one: he denied our request to be provided
the questions in advance.

Kendall believes he will know (from
the defense) what the questions will be
anyway. And, we think that, on balance,
‘videotape is still the better way to go
because that is the only method that will
allow us to keep prejudicial and
scurrilous questioning by Starr from the
public eye. Although there is admittedly
no guarantee that we’ll succeed in that
effort, our objections made during the
videotaping, if successful, will result in
the questions being edited out of the
public version of the videotape. We would
not, of course, be able to bury
impertinent or politically motivated
questions if they take place in open
court.

The contrary argument is made in the
attached New York Times clip. '

e
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JhanE o ILATHH
.

ATTORNEY WORK PRODUCT
PRIVILEGED AND GCoNFFDENFEAL-

MEMORANDIUM

February 6, 1996

Jack Quinn, Esq., Counsel to the President
David Kendall, Esqg., Personal Counsel to the Pres-
ident '

Robert S. Bennett, Esq.
Re: Subpoena to the President

Background.

On February 5, 1996, a federal district court decid-
ed to issue a subpoena to President William Clinton
commanding him to testify in a bank fraud and con-
spiracy trial involving Susan McDougal, James B.
McDougal, and Arkansas Gov. Jim Guy Tucker. Both
McDougals want the President’s testimony to help
rebut allegations by one of the principal witnesses
against them, former municipal judge David Hale, who
also owned a government-backed finance company.

Hale has alleged that in 1986 he made a fraudulent
loan of $300,000 to an advertising company owned by
Susan McDougal after being pressured to do so by
then-Gov. Clinton. Hale said that Clinton was
trying to help James McDougal clean up the books at
Madison Guaranty, a now-defunct savings and loan.
The President has denied Hale’s allegations.

Susan McDougal’s lawyer, Bobby R. McDaniel, filed a
request for a subpoena with the court on Thursday,
February 1. James McDougal’s lawyer, Sam Heuer, did
not join in this request, but said he has also been
trying to get Mr. Cllnton to testify.

DETERMINED TO BE AN

ADMINISTRATIVE MARKING
INITIALS; OB DATE;_9/4/0

A00G-CR6-F
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The Court’s Ruling.

III.

On February 5, 1996, Judge George Howard, Jr., a
District Judge in the Eastern District of Arkansas,
authorized the Clerk of the Court to issue a witness
subpoena for President Clinton to appear and give '
testimony during the trial, which is scheduled to
commence on March 4. '

However, the Court directed defense counsel to
communicate with counsel for the President and
coordinate a schedule for the President’s appear-
ance.

If it is concluded that the President’s personal
appearance is not tenable, the Court directed coun-
sel to consider other options for presenting the
President’s testimony. As examples, the Court noted
that the President could testify via video tape or
satellite.

Several questions are left unanswered by the Court'’s
order. First, the Court does not explain who will
determine whether the President’s personal appear-
ance is "not tenable." Is this decision entirely
left to the President? To the Court? To both? The
Court also provides no authority for the proposition
that it can issue such a subpoena to the President.

The North and Poindexter Cases.

""[T]lhere is an absence of a direct precedent in two

hundred years of American history for the compelled
testimony in a courtroom by an incumbent or former
President." United States v. Poindexter, 732

F. Supp. 142, 157 (D.D.C. 1990). '

The Court’s order is inconsistent with recent case
law concerning the question of when Presidents may
be called as witnesses in criminal proceedings.

A. United States v. North

In United States v. North, 713 F. Supp. 1448 (D.D.C.
1989), Judge Gerhard A. Gesell had to rule upon the
legitimacy of a subpoena ad testificandum that

defendant Oliver North served upon President Ronald

2
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Reagan while the President was in office. Geésell é;/
noted that he could require the appearance of \, 0/

former President at a criminal trial provided ghQET-—”£2//

"a sufficient showing has been made that the forme

President’s testimony is essential to assure the
defendant a fair trial." 713 F. Supp. at 1449
(emphasis added) .

Judge Gesell held the subpoena in abeyance until
after the prosecution had completed its
case-in-chief. He then noted that voluminous mate-
rials, classified and nonclassified, had been made
available to both parties by the White House.
Further materials were available to North’s lawyers
pursuant to the Classified Information Procedures
Act ("CIPA"). The Court also examined President
Reagan'’s responses to extensive interrogatories
furnished by him under ocath to the grand jury as
well as references to portions of Mr. Reagan’s
personal diary.

After reviewing these materials, as well as
pleadings from North, Judge Gesell concluded that
North could not "demonstrate with requisite speci-
ficity in concrete terms what further information
only President Reagan could supply that would be
material and essential to the defense." 713

F. Supp. at 1449 (emphasis added). Accordingly,
Judge Gesell quashed the subpoena ad testificandum.

B. United States v. Poindexter

Approximately one year after North, Judge Harold H.
Greene addressed the issue of presidential testimony
in United States v. Poindexter, 732 F. Supp. 142
(D.D.C. 1990). Defendant Poindexter petitioned the
Court to allow him to serve former President Reagan
with a subpoena to compel his attendance and testi-
mony at trial. The former President and the Depart-
ment of Justice (representing the incumbent Presi-
dent) filed papers opposing service of the subpoena.

After a hearing, Judge Greene directed Poindexter to
file with the Court and to serve on counsel for
Presidents Reagan and Bush a statement of the pre-
cise questions he proposed to ask President Reagan,
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opportunity to respond to that statement.

° Judge Greene noted that "courts may and have re-
quired former as well as incumbent Presidents to
testify in appropriate ‘cases, but that these courts
have also sought to exercise this power in a way
that would be least damaging to the President or

onerous to the individual occupying the Office, to
the extent that this was possible and consistent

with the rights of the litigant who was in need of

such testimony." 732 F. Supp. at 146 (emphasis
added) .
] Judge Greene concluded that although former Presi-

dent Reagan had not. claimed executive privilege, "he
will only be compelled to testify at the trial of
this case if the Court is satisfied that his testi-
mony would be material as tested by a meticulous
standard, as well as being necessary in the sense of
being a more logical and more persuasive source of
evidence than alternatives that might be suggested."
732 F. Supp. at 147 (footnotes omitted) (emphasis
added) .

L Judge Greene distinguished this case from North on
the grounds that since Oliver North "never or hardly
ever conferred with the President on a one-to-one
basis as did Poindexter with regularity, the likeli-
hood of President Reagan’s testimony being compelled
was always remote, and nothing was lost by a delay."
732 F. Supp. at 153 n.44. Accordingly, he refused
to postpone his review of this issue until the
prosecution had completed its case-in-chief.

L In accordance with the Court’s directions for spe-
cificity, Poindexter submitted 183 questions which
he proposed to ask the former President. The Court
then found that many of these questions sought mate-
rial evidence, but struck 29 questions after consid-
ering challenges from President Reagan’s lawyers.
732 F. Supp. at 150.

] After imposing upon the defendant the burden to make
a "stringent and detailed showing" of the materiali-
ty of and his need for the former President’s testi-
mony, and after "meticulously" evaluating that

WJC LIBRARY PHOTOCOPY




8 %

/& )

/ \5 A

: . I i

\‘l'\ f\/

testimony, Judge Greene concluded that Poindeﬁger g?’
was entitled to serve the subpoena on former Presi- D)

dent Reagan. 732 F. Supp. at 154. _ _ ;

Judge Greene then addressed the issue of how Presi-
dent Reagan’s evidence was to be provided. He
concluded that written interrogatories would be
insufficient to protect Poindexter’s interest. 732
F. Supp. at 155. However, in order to protect
former President Reagan’s ability to claim executive
privilege, Judge Greene ordered that his testimony
be taken by videotaped deposition.

Judge Greene expected to consult with-all counsel

regarding place, time, and logistics of the deposi-

tion. The Court noted that "President Reagan’s

convenience will be given substantial consideration, - |
both as to the area where the deposition will be
conducted and as to the date." 732 F. Supp. at 158
n.63.

Judge Greene further noted that the deposition would
be restricted to the 154 "primary questions" ap-
proved by the Court, as well as "legitimate
follow-up questions in the same area of inquiry."
.732 F. Supp. at 158. Judge Greene would attend the
deposition personally to rule on the questions
themselves, as well as any objections related to
executive privilege issues and CIPA questions.

Judge Greene subsequently ruled that the news media
had no First Amendment right to attend the pretrial
deposition of former President Reagan. United
States v. Poindexter, 732 F. Supp. 165 (D.D.C.
1990). He also agreed to release the tape to the
press only after the Court and the parties had
edited out of the videotape those portions that
contained sensitive material relating to national
security. Id. Judge Greene agreed to allow the
media to see the tape in advance of trial only after
he concluded that this would not injure the defen-
~dant. In fact, Poindexter supported broad access of

the press to the testimony of former President Rea-
gan. -

.Judge Greene also ruled that while the media was
entitled to view the videotape, it was not entitled

5
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to copies of the tape just before trial. United

States v. Poindexter, 732 F. Supp. 173 (D.D.C.\\\\\‘_—’/;//
1990) . '

Previous Examples of Presidential Testimony.

In Poindexter, Judge Greene noted that "[h]listory
records less than a dozen instances of testimony of
Presidents of the United States in judicial or con-
gressional proceedings in two hundred years of
American history." He divided this history into
three segments.

A. Events Early in our History.

In 1807, former Vice President Aaron Burr attempted
to compel President Thomas Jefferson to provide him
with certain documents that he required to defend
himself. The subpoena was eventually issued, but
Chief Justice Marshall concluded that he would not
compel the President to produce a document if he
gave sufficient reasons for declining to produce it.
United States v. Burr, 25 F. Cas. 187 (C.C.D. Va.
1807 (No. 14,694). -

In 1818, President James Monroe claimed administra-
tive inconvenience when he was summoned to testify
at a court-martial on behalf of the defendant.
President Monroe suggested the alternative of a
deposition, but the parties ultimately agreed to
answers to written interrogatories.

B. ‘Testimony Before Congressional Bodies between
1846 and 1912.. :

Former President John Tyler was subpoenaed by and

testified before a congressional committee in con-
nection with its investigation of disbursements by
then-Secretary of State Daniel Webster for clandes-
tine operations relating to foreign affairs. Formexr

President John Quincy Adams filed a deposition in

the same matter.

President Abraham Lincoln testified voluntarily at a
congressional hearing that was investigating alleged
leaks to the press by Mrs. Lincoln.
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Former President Theodore Roosevelt twice testified - i
without compulsion before congressional committees <
regarding his campaign finances and a steel comp +

acquisition. This testimony occurred after he left
office, but concerned events that occurred during
his Presidency.

C. Post-Watergate Isgsues.

Former President Richard Nixon was subpoenaed both
by the prosecution and the defense in the Watergate
trial of some of his appointees, but was ultimately
excused on account of his ill health. United States
v. Mitchell, 385 F. Supp. 1190 (D.D.C. 1974), aff’d
sub nom Maryland v. Haldeman, 559 F.2d 31, 80-81
(D.C. Cir. 1976) (en banc).

However, former President Nixon was deposed pursuant
to judicial process in connection with several civil
actions. Nixon v. Fitzgerald, 457 U.S. 731, 735 n.5

(1982) ; Halperin v. Kissinger, 401 F. Supp. 272, 274
n.1 (D.D.C. 1975).

President Gerald Ford testified under compulsion by
videotaped deposition in the criminal trial of
Lynnette Fromme, his would-be assassin. United
States v. Fromme, 405 F. Supp. 578 (E.D. Cal. 1975).

President Jimmy Carter voluntarily provided video-
taped depositions in the criminal trial of State
Senator Culver Kidd and Sheriff Buford T. Lingold on
gambling consp%racy charges;, and for a grand jury
investigation of an alleged White House attempt to
quash extradition proceedings against an interna-
tional fugitive.

Comparisons of Past Precedents to thig Case.

The North and Poindexter cases clearly indicate that
the order issued by Judge Howard in this case does
not adequately protect President Clinton.

Judge Howard simply concluded that "the request is
made in good faith and is reasonable; that the
expected testimony of the President is relevant to
some of the issues to be litigated in this action;
and that the anticipated testimony of the President

7
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is vital in affording defendants a fair trial\and an
adequate deferise." This standard is significah;éz\n——/éfa/
different from Judge Greene’s insistence that t ;
President must be a "more necessary" and "more

logical" source of evidence than alternatives that

might be suggested.

i
/

° Furthermore, Judge Howard did not hold the request
in abeyance until the government had put forward its
case, as did Judge Gesell in North. Nor did Judge
Howard force the defendants to submit a specific
list of questions, and provide the President with an
opportunity to respond, as did Judge Greene in
Poindexter.

] Rather than the fully-developed record of North and
Poindexter, Judge Howard based his ruling upon a
brief ex parte motion filed by Susan McDougal. He
failed to give the President or the Department of
Justice an adequate opportunity to respond to this
motion.

] Moreover, it should be noted that Poindexter and
North both involved testimony from a former Presi-
dent who was no longer burdened with the cares of
office. President Clinton, on the other hand, is a
sitting President, who should be entitled to even
more deference by courts. Note, however, the
McDougal'’s lawyers will claim that the opposite is
true, because North and Poindexter sought testimony
relating to Presidential actions, while the '
McDougals are concerned about what President Clinton
did before he became President.

] The Court’s order in the McDougal case is unprece-
dented and fails to demonstrate the deference to the
Presidency found in the North and Poindexter cases.

o In over 200 years, there are only a handful of
examples of Presidents or former Presidents testify-
ing before courts or congressional committees. No
sitting President has ever been forced to testify in
person at a criminal trial.
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VI.

Recommended Actions.

&/
\ ‘é.%}
Goal: The President will cooperate. The Presi ’ :

will testify at a videotaped deposition but consti-
tutional precedent will be protected and the Presi-
dent will be protected by specific procedures such
as those used by Judge Greene in Poindexter.

The President should move to hold the subpoena in
abeyance until the parties can negotiate a procedure
for his testimony that will protect the constitu-
tional interests of both the Presidency and the
defendants in this case.

The President should try to persuade the Court to
approve a procedure similar to that followed by '
Judge Greene in the Poindexter case. Such a proce-
dure would mean that:

. The defendants would file their precise ques-
tions for the President with the Court and
serve them on the President as well as the
Justice Department.

. The President and the Department of Justice:
would then have the opportunity to file chal-
lenges to any questions they considered to be
improper.-

. The Court would then rule on the objections,
striking any questions he found to be improper.

. President Clinton would then submit to a video-
taped deposition, scheduled at a time and place
convenient to him. He could then be asked the
approved questions, as well as any legitimate
follow-up questions. '

. The Judge would personally attend the deposi-
tion to rule on the legitimacy of follow-up
questions, as well as any claims of executive
privilege that might arise. Having the Judge
present would ensure that the deposition could
be completed in one sitting.
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. The Judge ‘would ultimately rule on which parts
of the deposition could actually be shown to 0
the jury. A ‘ '
L] The media would be given access to the video-
tape only after the Court and the parties met
to edit out of the videotape any classified
information. Any media access to the tape
would be handled in a manner designed to pro-
tect the interests of the defendants and the
Presidency. No copies of the tape would be
provided to the media in advance of the trial.

In his motion to hold the subpoena in abeyance, the
President should make clear that he intends to
cooperate with the Court, but that he must protect
the institutional interests of the Presidency.

I believe that the ultimate result of this subpoena
will be a videotaped deposition of the President.
However, if the President fails to protect his
interests by filing a motion of some sort and simply
agrees to cooperate, he risks undermining his posi-
tion in several ways.

. The President must be protected against any
unreasoconable demands the McDougals’ lawyers may
make. Requiring him to appear at trial or
allowing the defense or the Independent Counsel
to conduct a broad interrogation is unaccept-
able.

¢  In the Paula Jones matter, the President has
cited the North and Poindexter cases as exam-
ples of deference shown to the Presidency by
courts. Clearly his position could be weakened
if it now appears that any district court may
hale a President to testify on the simple basis
of an ex parte motion by a criminal defendant.

. In every conflict over a President’s responsi-
bility to courts, both sides look to historical
precedent to see how much deference should be
granted to the Pregident. Over 200 years of
precedent strongly indicate that even a former
president is entitled to special treatment from
courts. If, however, the President fails to

10
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defend those precedents, their value ﬁbuld be 5
seriously weakened. '\\\\5—;:§§//

° The President’s response to this subpoena will
undoubtedly set a precedent for any future
subpoenas he may receive. He must be careful
‘that the procedure to which he ultimately
agrees will adequately protect his interests in
future circumstances.

11
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' MEMORANDUM OF COUNSEL FOR PRESIDENT CONCERNING PUBLIC
ACCESS TO VIDEOTAPE OF PRESIDENT’S TRIAL TESTIMONY IN
THIS CASE

Coungel for the President respectfully submit thlS

' re ov:ﬁ'
memorandum to }ggjte the Court to consider a proposal for

affording public -access to the videotaped trial testimony of
President Clinton while preventing abuge of the Court’s
processes. The Court’s March 20, 1996, Order provides:
"The original of the videotape will be held by the Court
with copies provided only to the parties and counsel to the
President. Copies may not be provided to others unless and
until the tape is played at trial and then only in the form
presented at trial."
We understand that the parties have agreed and will pvesent to
seekiraq fo
the Court & stlpulatibn!exﬁenaijg this portion of the Order until
a verdict is reached in this case, in order to avoid any possible
pxejudice to either the prosecution or the defendanta.
Qur suggestion concerng access to the videotape after a
verdict is reached. We—be}éevenéﬁgﬁ this Court has inherent
authority to control future access to the videotape, as a

necessary concomitant of its supervisory power over the

proceedings before it. See Seattle Times Co. v. Rhinmehart, 467

~U.S5. 20, 35°(1984); Nixon v. HWarner Communicationst Inc., 435

U.S. 589, 598 (1978). While it is settled‘that a court should

not allow its own procésses to be used improperly “to gratify _
' WJC LIBRARY PHOTOCOPY
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(quoting In re Caswell, 18 R.I. 835, 836, 29 A. 259 (1893

believe, as we demonstrate later in this memorandum, that th
is a likelihood that if unlimited copying of the videotape is

permitted, the videotape will be distorted and useq(i? political
)

‘"attack ads'. -  infer oltm,,

We also believe,~hguaveésrz%at there is a way to afford

[ S ¥ g »&

public access but prevent such abus%) a%?'wp suggest that the

Court enter an order authorizing the National Archives to exhibit
thé tape after +5d verdict but pfohibiting all cepying or publice
dissemination of the‘tape. Such a plan would, in fact, afford
greater public access than has heretofore'occurred when sitting
Presidents have testified in videotaped depositions.

Only twice have sgitting Presidents testlfzed on videotape in
OOn,

_ criminal proceedings. In 1975, Presmd@nt Ford was~su%p@enaeé~by2~\
[fghe~defense—§3’fest1fy—ag—%he—%i&a&—ef*Ghe—Pfesréeﬁeks~weu%d=bﬂ—JL-'

5}~ass&se%ﬂv Lynette Fromme. On April 14, 1978, President Caxter

C

videstooed

testified-by—vééee%ap&Ain'Ehe prosecution of state senator Culver

Kidd. 1In each case, custody of the videotapes was closely

guarded by the Court; the public was not allowed access to them,

and it could not copy them.?’ The district courts’ observations

¥ The Court and parties took a different approach toward the
deposition of former President Reagan in United States v.
Poindexter, 732 F. Supp. 165 (D.D.C. 1990), which was released,

in edited form, to the news media. Factually, that case is quite -
different from the present one. Firgt, the deposition of
President Reagan occurred after he had left office. Accordingly,
concerns about misuse of the tape by political adversaries were

not presented in that situation. Second, the defendant’s right
(continued...)
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in restricting public access are instructive [DEVELOP]; because

[ q + 0 < Q;/;
of the difficulty of obtaining the transcripts and ordégs;aii”wljéi/
attach the relevant portions to this memorandum as Exhibift :
through 4.

" As the Supreme Court held in Nixon, the Constitution

provides the press and the public no right, under eitcher the
First or Sixth Amendment, to inspect or copy a tape introduced
into evidence, as long as the. Court provides access to the
information contained on the tape by other means. That cendition
is easily satisfied here, as the press and public will have
access to the courtroom while the tape is shown, written |
transcripts of the President’s testimony will be available to the
public, and the public will be able to view the tape at the

National Archives.

¥ (,.,continued)

to a fair trial was not at issue in Poindexter, because the
"defendant gupported the media’s claim of access to the tape. Id.
at 169-70 ("it now appears that defendant supports brcad access
of the prese to the testimony of President Reagan. In view of
that position by the defendant, there would seem to be no
legitimate legal obstacle to early access of the public to the
videotaped testimony”). That is not the' case here, since, as we
demonstrate infra Governor Tucker could be prejudiced by —
unlimited copying of the videotape. Nor does the Poindexter

h‘wpmgytﬁgopinion indicate that President Reagan himself opposed public

copying of the tape, and his individual interests, while
represented, were not discussed in the opini;g;J*Instead, the
~Eourt appears to have been primarily concermed with the potentia
risks to national security from the testimony if the press were
allowed to attend the actual videotaping; by contrast, no one
seems to have cpposed copying the edited tape of the former
President’s deposition. See id. at 169 ("the issue here is not
whether, but rather when, the press will have access to President
an’s testimony")

PHOTOCOPY
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Nor is there a common law right to copy the tape g

1 ) 13 1] ’ ¥ \\
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sognrificant TErmsthat—wonld—arise—from—eucirctopying~™ In this

case, unlimited public copYing would compromise the dignity of

the Presidency and the integrity of this Court’s processes.
I, The Proposal Satisfies‘The Firgst And Sixth Amendments.

It' is settled that the press has no constitutional
right to copy tapesAadmitted into evidence at‘trial, as loﬁg ag a
trial court allows press access to the trial itself and provides

written transcripts of the tapes. Nixon, 435 U.S. at £08-510.

Thug, in Unitéd States v. Webbe, 7%1 F.2d 103 (8th Cir. 1586},
CBS had claimed a constitutional right to copy and publish
audiotapes of conversations admitted as evidence against a
criminal defendant, a public cfficial.accused of vote fraud and

cbstruction of justice. Following the mandate of Nixon, the

Eighth Cifcuit unequivocally held that no such right exists under

the Constitution; noting that "neither the First Amendment

guarantee of freedom of the press nor the Sixth Amendment

guarantee of a public trial supported [the media’sl claim toﬂthe

audiotapes, when the press had unrestricted access to all of the
~ information in the public domain,vincluding the tapé

transcripts.” Webbe, 791 F.2d at 105.¥

¢/ tThe First Amendment right to know is no broader for the
press than for the general public, Nixon, 435 U.S. at 609, and
the provision of tape transcripts and press access to the

courtroom satisfies that right to know. Valley Broadcasting Co.
v. United States Digtrict Court, 798 F.2d 1289, 1292 (9th Cir.

1986) ("Any first amendment rights to which existing case law
' ' (continued. ..}
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Nor does the Sixth Amendment require that the press be
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afforded copying privileges. 1In Nixon, the Supreme Cour

2
>
4
r‘n

"Ag
>

squarely rejected the media’s Sixth Amendment argument, holding :

that "[t]he requirement of a public trial is satisfied by the
opportunity of members of the public and the presgs to attend the
trial and to report what they have observed." 435 U.S, at 610.
As in Nixon, "[t]hat opportunity abunaantly exist[s] here." Id.
IX, The Common Law Right Of Acéess To Public Records Does Not

Provide A Right To Copy Or Publish This Videotaped
Deposition, ,

Although'there is no constituticnal right to copy trial
evidence, the public does enjoy a limited, common - Law right to
inspect and copy "public records." For numerous reasong, the
common law right does not extend to copying the videotaped

testimony of the President at issue in this case.¥

¥(,..continued) '
entitled [the media] were amply satisfied by the district court's
provision for media access to the trial itself.")  Allowing the
media to copy anhd publish the tape would provide no more
information than is already available through attending the trlal
and reading the transcripta. Accordingly, "there is no such
first amendment right" to copy the videotape., Belo Broadcasting
Corp. v. Clark, 654 F.2d 423, 426 (5th Cir. 1981).

i/ In this memorandum, . we treat only those portions of the /
videotape admitted into evidence at trial. Obviously, those
portions ¢of the tape not shown to the jury are not "public

records" and thus are not subject to any right of public access.

By stipulation of the parties, and with the Court’s
permigsion, the videotaped deposition in this case will not be
admitted into evidence in its entirety. Instead, any questions
deemed to be improper will be redacted from the tape shown to the
jury. This procedure is designed to avoid the unseemly spectacle
of subjectlng a sitting President to harass1ng, irrelevant or

otherwise improper questiocns in public view. This rationale for
. (continued...)
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In Nixon v. Warner cOmmunicat ons, the Supreme:ZOurt .
QM\SDlMtQT

d that "the common law right to inspect and copy judicial

records lis not absolute." 435 U.S5. at 598. ;nstead, "the

.relevant facts and circumstances of the case." 435 U.S. at 599.

In United States v. Webbe, the Eighth Circuit held, in

“accordance with the reasoning in Nixon, that any right of access

to tapes undexr the common iaw is a matter committed to the

(., .continued)
redacting the videotape would be completely undermined if the

public were permitted to copy the redacted portions.

There is no common law yight of access to the redacted
portions of the tape. Documents not admitted inte evidence at
trial are not "public records," and s0 they do neot trigger the
common law right of access to such records. See, e.g., United
States v. Beckham, 789 F.2d 401, 411 (6th Cir. 1986) ("the ¢ommon
law right is gtated as a right to inspect and copy public
records, and the transcripts here were not public records. They
were not admitted into evidence, as were the tapes."); United
Stateg v. Gurney, 558 F.2d 1202, 1210 (5th Cir. 1977), gcert.
denied sub nom. Miami Herald Pub. Co. v. Krentzman, 435 U.S. 988
(1978) ("The press has no right of access to exhibits produced
under subpoena and not yet admitted into evidence, hence not yet
in the public domain."); United States v. Miller, 57% F. Supp.
B62, 865 (S.D. Fla. 1984) (allowing access to tapes admitted into
evidence but refusing access to tapes not admitted); Newsday, °
Inc. v. Sise, 518 N.E.2d 930, 933, n.4 (N.Y. 1987), cert. denied,
486 U.8. 1056 (1988); People v. Glogowski, 517 N.Y.S.24 403, 405-
06 (Co. Ct. 1887), aff’d, 565 N.Y.S.2d 357 (A.D. 1990); Times
Mirror Co. v. United States, 873 F.2d4 1210, 1219 (Sth Cir. 1583)
(no right of access "when there is neither a history of access
nor an important public need justifying access"); United States
v. Anderson, 799 F.2d 1438, 1441 (11lth Cir. 1986), cert. denied
sub nom. Tribune Co. v. United States, 480 U.S8. 931 (1937)
{"documents collected during discovery are not ‘judicial

recordg’"). Accordingly, there is no legal basis for requesting
access to those portions of the tape not admitted into evidence
at trial.

-6 =
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case." Id. (quotihg Nixon, 435 U.S. at 599). See algo Webster

Groves School Dist. v. Pulitzer Publishing Co., 898 F.2d 1371,

1376 (8th Cir. 1990) ("When the commen law right of access to

judicial records is implicated, we give deference to the trial
court rather than taking theAapproach of some cifcuits and
recognizing a ’étrong presumption’ favoring access" (citing
Webbe)). Webbe expressly adopted the standard pioneerad by the

Fifth Circuit in Belo Broadcasting Corp. v. Clark, 654 F.2d 423

(5th Cir. 1981), rejecting any "strong presumption” of access.
Webbe, 791 F.2d at 106. Instead, Belg requires a neu:fal, case-
specific balancing test, under which the Court of Appeals will
defer to the trial court’s informed consideratioh of all rélevant

factors. Belo, 654 F.2d at 429-34.

ApplYing that standard, the Court in Webbe affirmed the

trial‘court’s»refusal of CBS's reguest to copy tapes admitteé
into evidence against the deféndant, a prominent peolitician, in
hig trial on charges ofrvote fraud and obstructiecn of justice.
"We think the common law requires access to information on

judicial proceedings and all evidence of record (unless sealed),

but this right does not necessarily embrace copying of tapes.”
791 F.2d at 106.  Accord United States v. Beckham, 789 F.2d 401

i
(6th Cir. 1986) (denying media request for common-law access to

copy tapes in evidence). The Court held that the district court

WJC LIBRARY PHOTOCOPY
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tape should not be copied. o /‘/6?("

The factors the Eighth Circuit found relevant i

=
o
o
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were: (1) that "the news ﬁedia had attended the trial and pre-
trial hearings, [and] had reported the eveﬁtskof the trial to'fhe
public," 791 F.2d at 106; {2) that the media "had received
transcripts of the tapes, which the court had released after the
tapes were admitted into evidence," id.: (3) that the defendant’s
right to a fair trial -- both in the current proceeding and in a
later trial on other, pending charges -- might be impaired by
release of the tapes, id. at 106-107; (4) that release of the
tapes in such a high-profile case would make it more difficult to
select an unbiased jury, either in the subseQuent trial on other
charges or at any retrial of the defendant, id. at 107; and (S§)
that the court might incur administrative difficulties in
providing acc¢ess to the tapes that would detract from the smooth
progrees of the trial, id. In this case, the same factofs are
present; and the same result is therefore warranted.

A, The Press And Public Have Full Access To The
Information To Which They Are Entitled

Here, as in Webbe, the Cour* has afforded the press and

the public complete freedom to4attend the trial and pretrial
hearings, and the media has fully reported on these proceedings.
The press has not been obstructed in any way from publishing the
events of the trial. Most importantly, the preés and the public
will be allowed in the courtroom if and when the vide&tape is
admitted into evidence and played to the jury. Written

-~ 8 -
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transcripts of the testimony will also bhe speedily avallable.
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Under these circumstances, "the krowledgp the public cguld gain /
&
from seeing the videotape is so small as to be 1nconsequbn§333;/j?//

United States v. Thomas, 745 F. Supp. 499, 502 (M.D. Tenn. 1950).

(b37ﬂ1v

See also Nixon, 435 U.S. at 599, n. 11; Belo, 654 F.2d at 432.

Indeed, in this case these considerations are even more
persuasive than in Webbe. In Webba, the tapes were documeantary
evidence recording the allegedly illegal transactions. 1In
contfast, the videotape in this case is not itself documentary
evidence, but merely a recording of a witness’s testimony.

Testimony is generally available to the public and press only by
attending the trial or by reading the written transcript. Only
because of the urniqgue circumstances of this case -- the fact that
the witness is a sitting President -- is the testimony being
taped at all.

Relying principally on this distincticn, the trial
court in United States v. Hinckley rejected a press motion to
copy the videotaped testimony of A trial witness, the actress
Jodie Foster. The court descri&ézkhe distinction as one of J/
"fundamental impoxtance," ruling:

To thig Court’s knowledge, no case authority has

addressed the guestion whether the common law

right of access to judicial records includes a

right to copy videotaped testimony. But it is

logical that Miss Feoster’s taped testimony should

be treated in the same fashion ag is the testimony

of any live witnesg at trial -- namely, the

testimony is digplayed to the jury, which can hear

and view it but not record it. The common law

right of access has never been held to include the

right to televise, photograph, or make aural

recordings of trial testimony. ‘See Nixon v.

- 9 - ' ’
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Warner Communications, supra. Nor has the pqciic >
ever been permitted to copy the sound recordings ﬁfééy _
which are frequently made by court repcrters \to CE/
supplement their stenographic notes of trial X
proceedings pursuant to 28 U.S.C, § 753 (b).

Indeed, a number of local court rules specificall
bar the copying of a court reportexr’s tapes. The
analogy between the Foster videotape and a ,

reporter’s tape recording ie far closer than is

the analogy between the videotape and the

Watergate or Abscam recordings [on which the press

relies].

Application of American Broadcasting Companies, 5327 F. Supp .

1168, 1171 (D.D.C; 1982) (footnotes omitted) (emphasis added).
The court further noted that allowing copying “might contravene
Rule.15" because future witnesses "might reasonébly regist
videotape recordation. Such a result would be counter to the
Rule and would impede the utilization at trial of a practical i,
instrument of modern technology." Id. at 1171-72 n.10. ?ihally,
the court ruled that, even if there were a right to copy the
- videotaped testimony of a Rule 15 deponent;'the right ig not
absolute. The.cou;t considered, in the exercise of its
discretion, that Ms. Foster wag a witness, not a defendant, and
also considered matters of her personél security and privacy.;
For these reasons as well, the court xefused-to permit copying.

| Precisely the same result should follew here. The
videotape is notr"real e#idence," id. at 1171, but instead "mere
testimonial evidence, a description by a witness of events within
[hisi knowledge." Id. It should be treated like that of any
live witnesses at trial. [This Ccﬁrt'a rules expressly bar the
broadcast even of any audiotape that might be taken with the
Court’s permission to assure accuracy. To‘pefmit‘broadcasting

- 10 -
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and copying of the videotape would directly contravena,
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and spirit of that rule as well.] [cite to local rule and 49(0 Q;;
develop] - \\\\\“_“’iéia/
Because it is not usually permissible to tape the

testimony of a witness in a federal trial, the public has no
reason to expect access to such a tape in the unique instance
when it does exist. See Times Mirror Co. v. United Statesg, 873
F:Zd 1210, 1218 (Sth Cix. 1%89) ("no righﬁ of access "when there
is»neither a history of access nor an important public ﬁeed
justifying access"); United Statesg v. Corbitt, 879 F.2d 224, 228

(7th Cir. 1989); In_re People v. Atking, 514 N.W.2d 148, 149

(Mich. 1994). See also Nixon, 435 U.S. at 610 (press argument
that access to tapeé is necesgary to provide full éublic
understanding of trial “pques too much, " because "[t]lhe same
could be said of the testimony of a live witness, yet there is no
constituticnal right to have such testimony recorded and
broadcast") .

Moreovef, releasing this.viaeo;aped deposition for
copying would contravene the longstanding policy and practice of
the federal courts thagigﬁigii are not to be broadeast to the v
public -- either live or on tape delay. See, g.9., United States
v. Hastings, 695 F.2d 1278 (11th Cir.), cert. denied sub nom.

Post-Newsweek Stations, Florida, Inc. v. United States, 461 U.S,

931 (1983); Estes v. Texas, 381 U.S. 532, 544-50 (1965);

President Ford Transcript at i4 (attached as Exhibit 1) ("the
tape would not go up on appeal any more than would a picture of
_11_
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téstify in court for the reason that we do Q&l
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any witness who mlght

n) . Federal courts have long refused tg allow members
of the présa or public to record trials, and this restriction has
suxvived legal scrutiny. E.gq., Hastings, supra; Conway v. United
States, 852 F.2d 187 (6th Cix.}, c¢cext. denied, 488 U.S5. 943
(1988). If the press were permitted to copy this tape, an end
run around this historical restriction would be available. This
evasion could occur in apy case in which a witness is unavailable

to appear at trial and must therefore testify on tape.

B. Defendants"Rights To A Fair Trial And An Impartial
Jury Would Be Compromised By Release Of The Videotape

Release of the tape for general copying might
improperly influence potential jurors and jeopardize the fairnegs

of any retrial, shcould cne be necessary. It might also impair

Governor TuckexN g right to a fair trial under the second

indictment he now aces., Seze United States v.'Rbsentbal; 763

P.2d 1291, 1295, n.5\(11th Cir. 1$85) ("the ability of the

defendant to get a faintrial if access is granted is the primary
ultimate value to be weighed on the non-access side of the
balance™). 1In ruling on pregs access to a tape, courts often

conaidex the harm that could restlt to other proceedings

involving the same or similarly-sitbated defendants. Hebbe, 791
F.2d at 106 ("not only was the vote fraud case c¢urrently under
way, but Webbe had two other charges pending against him in the

district in which the tapes admitted in the Yqte fraud trial

might also be used"); Edwards, 672 F.2d at 12¢6 ("[{tlhe pending\
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tax evaslon charges against defendant Edwards made a second trial Eﬂ

more than merely hypothetlcal"); Eelo, 654 F.2d at 431 {court : $§}

appropriatrly denied access due to "concern with the rlgh of a .

yet-to-be~tried defendant").
It\ is immaterial that the videotaped testimony at issue
here was sought by two defendants (but not by CGovernor Tucker, it

should be obseryed) and is not evidence originally introduced by

the prosecution.\ If general copying of the videotape is
permitted, it will\be widely broadcast and may be seen by

prospective jurors in any later trial, along with--most
significantly--accompanying commentary, analyses, c¢riticism, and
critiques. Portions miy be excerpted and presented out of
context. Those viewing \the tape could not help but be influenced
by the viewa of others abdut the hature and substance of the
testimony. Governor Tucker\s ability to obtain a fair trial in
his subsequent trial? might therefore be compromised by the
publicity geﬁerated by broadcash of the President’s deposition.

As in Webbe, the Governor‘s right\to an impartial jury may be

impaired by repeated broadcast of the videotape. 791 F.2d at

107.
In consideration of défendant rights to a fair trial

in any subsequent proceedings, this Court should not allow the

press to copy the videotaped deposition in this case. As the

8/ Because Governor Tucker is already under indictment for the

- separate charge, the fear of prejudicial publicity in a ,
subsequent trial is not "hypothetical," but very concrete, Id.;

‘Edwards, 672 F.2d at 1296; Belo, 654 F.2d at 431.
- 13 - 4
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Particularly in light™of the inconsequential increase in public
knowledge that would resu from permitting the press to copy a
tapé they will be able to see in open coﬁrt and elsewhere (and
the contents of which will be disceminated in a verbatim
transcript), the balance of factoré plainly faﬁors dénying access

in this case.

c. The Administrative Burden Of Allowing Imspection And
Copying Should Be Considered

In addition, as in Webbe, the Court should consider the
administrative burden to the Court of allowing the press and
public to inspect and copy the tape. 751 F.2d at 107; Rogenthal,
763 F.2d at 1294-95. Spécifically, the Court may deny accecs if
it finds that this procedure could impede the progress cf the
trial and distyact the participants from their principal mission
to administer justice fairly and expeditiously. The Court may

also deny access if copying creates a risk of loss or damage to

the tape. See Matter of WNYT-TV v. Movnihan, 467 N.Y.§.2d 734,

736 (A.D. 1983).

Thg scolution we propose, pfdviding public access
‘through the National Archives, would avoid any possible
administrativé problems for the Court. The Court would entrust
the Archives with a single copy of the tape, which would be}shown

to the publie but, by court order, neither removad nor copied.

- 14 - : .
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D. Additional Concerns Unique To This Case Miliﬁata; )46}69 =
Againgt Allowing Unfettered Acresg To The Tape ~
: ~
The substantial danger of misuse of the President’s Pgﬁ@

Rule 15 videostape also counsels againét~release for ccpying. See
Nixon, 435 U.S. at 599-603. Motivated by these conCerns,.when
Presidents Ford and Carter submitted to videotaped depositions,
the courts took great care to preserve, indefinitely, the
integrity of thdée tapes, See supra at 1-2; President Ford

- Transcript at 14 (attached as exhibit 1) ("'the tape will not in
any way be revealed to any of the news media"); Order in United

States v. Kidd at 2 (April 10, 1978) (attached as exhibit 2)

("The video tape upon the conclusion of the taking shall be
delivered to the court,‘cépies thereof shall not be furnished to
anyone other than the court'). <Counsel for the President believe
the optimal means of accommodating the interest of the public in
'viewing the videotape, and at the same tiﬁe preserving the
~ dignity of the Office of the President and the integrity of this
Court’'s processes, is for the Coﬁrt to order that the videotaped
trial testimony be provided to the National Archives, where any
member of the public might view the ﬁape, but no one would be
peimitted to copy it. |
Supreme Court precedent supports according special

coneideration to the unigue interests of the President in the

right?éf—access inquiry. 1In Nixon v. Warner Communications,
Inc., 435 U.S. 589 (1978), audiotapes of President Nixon’s
conversations were admitted into evidence at the trial of his
former advisors. The press was allowed access to the triél and

- 15 -
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provided with transcripts of the tapes, but the districtﬁcourt
b
forbade copying. The Supreme Ccurt did not resolve the issue of

whether the common law right of access applied to permit t
press to copy those tapes,® but it did note the existence of
several factors, not usually present in right-of-access cases,
that apply when a President’s voice {(and, in this case, his
likeness and demeanor} is on the tapes.

In particular, the Court observed that public copying
could impair the President’s interest in privacy, and in the
accurate conveyance of any statements of his recollecticns that.
might be compelled by the subpoena in this case.

1f made available for commercial recordings or

broadcast by the electronic media, only fractions of

the tapes, necessarily taken out of context, could or
would be presented. Nor would there be any safeguard,
other than the taste of the marketing medium, against
distortion through cutting, erasing, and splicing of
tapes. There would be strong motivation to titillate
as well as to educate listeners.

435 U.S. at 601.

Perhaps more importantly, the Nixon opinion warned that
a lower court should not allow itself to be used as the

instrument for distortions by those who might obtain and misuse

the tape.  The Supreme Court emphasized:

the crucial fact that respondents require a court’s
cooperation in furthering their commercial plans. The
court -- as custodian of tapes obtained by subpoena
over the opposition of a gitting President, solely to
satisfy "fundamental demands of due process of law in

5/ The Court found it unnecessary to decide the issue,>because
a federal statute, the Presidential Recordings Act, defeated any
common law claim to access in that case. Nixon, 435 U.S8. at 603-
08. ‘

- 16 -
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the fair administration of criminal justice -7 has a 2)
responsibility to exercise an informed discretion as to g
release of the tapes, with a sensitive appreciation of ~

the circumstances that led to their prcductionﬁ{\\jrwiéié>f
435 U.S8. at 603. The Court‘continued: "“This responsibility 555 ‘
not permit cbpying upon demand. Otherwise, there would exist a
danger that the court could become a partner in the use of the
subpoenaed material ’‘to gratify private spite or promote public
scandal.’"" 1§; (quoting In re Caswell, 18 R.I. 835, 836, 29 A.
- 259 (1893)). | |
The commeon-law right of access to judicial records has
always been subject to the limitation that a court will not order
disclosure of a document that is likely to be used for improper
purpaaes; lest the court make itself complicit in the improper
acts. In Caswell, a seminal casa‘defining the limits of the
common law right of access, the Rhode Island Supreme Court
discussed the court’s discretion to keep documents under geal in

the context of a divorce case.

[Ilt is clearly within the [common law] rule to hold
that no one has a right to examine or obtain copies of
public records . . . for the purpose of creating public
geandal. . . . The judicial records of the state
should always be accessible to the people for all
proper purposes, under reagonable restrictions as to
the time and mode of examining the same; but they
should not be used to gratify private spite or promote
public scandal. And, in tha absence of any statute
regulating this matter, there can be no doubt as to the
power of the court to prevent such improper use of its
recoxds. -

18 R.I. 835, 29 A. 258, 259 (1883). See also C. v. C., 320 A.Zd'
717, 723 (Del. Super. 1374) (adopting Caswell rule in divorce g

case). Numerous common law decisions support the rule that a

- 17 -
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court may refuse access to documents on the ground that th$y will <
I : - 32
be vsed for an improper purpose. See, e.d9., State ex rel.& L}€%0‘ 2!
s A ~

Youmans v. Owens, 28 Wis. 2d 672, 137 N.W.2d 470, 476-77 (13€5), eﬁgb’

. s

modified on other grounds, 139 N.W.2d 241 (1866) (prospect of -

"undue damage" to a person’s,reputation justifies refusing public
access to a document under common law balancing test); Sanford v.
Boston Herald-Traveler Corp., 318 Mass; 156, 61 N.E.2d 5, 6-7
(Mass. 1945) (court should not allow public access to documents
containing libel;ous statements); Munzer v. Blasdell, 2568 App.
Div. 9, 48 N.Y.S.2d 355 (1944) ("shocking and scandalous’
likellous documenﬁs are subject to seal); Flexmir v. Herman, 40
A.2d 799, 800 (N.J. Ch. 1945) (ordering sealing of court
documents to avoid revealing trade seacret manufacturing process) .

Recent cases following Nixon are to the same effect.. In Mokhiber

v. Davis, 537 A.2d 1100, 1115 (D.C. 1988), the District of

Columbia Court of Appeals observed:

[Clourts have long recognized that information of
certain kinds may be more readily closed from public
view, such as commercial and naticnal security secrets
and information that seriously invades the privacy of
third parties or would merely promote libel or scandal,
Material that falls into one of these classes may be
screened from public access on a showing ¢f good cause
tc believe disclasure would create specific harms of
the kind sought to be avoided by giving that sort of
information greater protections.

{(Citations omitted.) See algo, e.9., Webster Groves Schcol Dist.
v, Pulitzer Publishing Co., 698 F.2d 1371, 1376-77 (8th Cir.

1990) (public interest in access tc file in disabled child court

proceeding outweighed "by T.B.’s privacy interest and the state’s

- 18 -
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interest in prbtecting minors from the public diéseminﬁ
!

hurtful information"). : § 4@?&
The Nixon Court’s concerns,Ain accordance wié the ‘{Sb

rationale of these numerous cases applying the commeon lz;\ftgh%é////
of access, are fully applicable towthis case. As an incident of
his compelled téstimony, the President should not be subjected to
- the distdrtions‘and abuses that would necessarily result from
unrestricted copying of the videotape. These fears are not
unfounded speculation; the President’s political opponents have
al:eady declared their intention.td seek access to the tape for
the specific purpose of attacking the President. See, e.9.,
Rowley, Clinton Deposition Hae Critice Pondering Potential TV

ggg, Associated Press, April 1, 1856 (quoting prominent GOP "ad
man" as saying, "I‘d lo&e to get my hands on the president on the

stand."); Means, Clinton‘whitewater Testimony: Attack Ad =z
Double-Edged Swofd‘ Orlando Sentinel, April 3, 1996 ("Republican
s;rategists are gléeful about the potential availability of‘a
Clinton video in which he talks about his association with the
principal figures in’tﬁe complex banking and real-estate tangle
commonly feferred to as Whitewater. No matter what he says, they
envigion campaign attack ads sho&ing the president on the‘
~defensive about a criminal mattex, reinforcing his ties to
ungavory'folk."). These concerns are not present for an ordinary
witness who gives live testimony; there is no reason to treat the

President’s testimony with any less consideration--or to penalize

- 19 -
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him--~gimply because the demands of his office require hlme ;x

|
, Moreover, the Nixon Court’s admonition that a_c@urt €$§?
should act with "a sensitive appreciaﬁion of the circumsta;BéE-~i§///

that led to [the] production" of this‘videotape also mandates a

i

deliver that testimony on videotape. _ b é%?éﬂ
. “v
3

prohibition on unrestricted cepying. A sitting President is
being compelled to testify in order to‘effectuate the defendants’

ional rights to compulsory process and a fair trial.

consti

justification for subjecting the Chief

There is simply no

Executive of the United States to prejudice because he fulfills
this solemn duty. Avoiding such an unfair result is a proper
reason for denying unrestricted access to the videotape here.
Beckham, 789 F.2d at 410 ("The district court could not ignore
the publicity and controversy regardiné the judiciai

proceedings") There is simply no Yeason for this Court to

"becom{e] a partner in the use of the subpoenaed material ‘to

gratify ﬁrivate spite or promote public scandal.’"™ Nixon, 435
U.8. at 603.

Lodging a copy of Pregident Clinton’s vmdeotaped trial
testimony after a verdict is reached strikes the proper balanCe
We respectfully submit that this would afford public access while

preventing partisan abuse.

- 20 -
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MEMORANDUM OF COUNSEL FOR PRESIDENT CONCERNING PUBLIC

ACCESS TO VIDEOTAPE OF PRESIDENT’S TRIAL TESTIMONY IN

THIS CASE

Counsel for the President respectfully submit this
memorandum to invite the Court to consider a proposal for
affording public access to the videotaped trial testimony of
President Clinton while preventing abuse of the Court’s
processes. The Court’s March 20, 1996, Order provides:

"The original of the videotape will be held by the Court

with copies provided only to the parties and counsel to the

President. Coples may not be provided to others unless ‘and

until the tape is played at trial and then only in the form

presented at trial."
We understand that the parties have agreed and will present to
the Court a stipulation extending this portion of the Order until
a verdict is reached in this case, in order to avoid any.possible
prejudice to either the prosecution or the defendants.

Qur suggestion concerns access to.the videotape after a
verdict is reached. We believe that this Court has inherent
authority to control future access to the videotape, as a
‘necessary concomitant of its supervisory power over the

proceedings before it. Zee Seattle Times Co. v. Rhinehart, 467

Uu.s. 20, 55 (1984); Nixon v. Warner Communications, Inc., 435

U.8. 5892, 5388 (1978). While it is settled that a court should

not allow its own processes to be used improperly "to gratify
WJC LIBRARY PHOTQCOPY
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private spite or promote public scandal," Nixon, 435 U. S* at 603

(quoting In re Caswell, 18 R.I. 835, 836, 29 3. 259 1893)), Z;‘“/////
‘ | o
)

believe, as we demonstrate later in this memorandum, that

is a likelihood that if'unlimitéd copying of the videotape is
permitted, the videctape will.be distorted and used in political
"attack ads".

We also believe, however, that there is a way to aff01d
public access but prevent such abuse, and we suggest that the
Court enter an order authorizing the National Archives to exhibit
the tape after the verdict but prohibiting all copying or public
diggemination of the tape. Such a plan would, in fact, afford
greater public accesgs than has heretofore occurred when sitting
Presidents have testified in videotaped depositions. |

Only twice have sitting Ppesiaents téstified'on videotape in
criminal proceedings. . In 13975, President Ford was subpoénaed by
the defense to testify at the trial of‘the President’s would-be
assassin,vLynette Fromme. On April 14, 1978, President Carter
testified by videotaps in the prosecution of state senator Culver
Kidd. 1In each case, cuztody of the videotaﬁes was closely
guarded by the Court; the public was not allowed access to them,

and it could not copy them.¥ The district courts’ observations

¥ The Court and parties took a different apprcach toward the
deposition of former President Reagan in United States v.
Poindexter, 732 F. Supp. 16% (D.D.C. 1990), which was released,
in edited form, to the news media, Factually, that case is quite
different from the present one. Firet, the deposition of
President Reagan occurred after he had left office. Accordingly,
concerns about misuse of the tape by political adversaries were

not presented in that situation.  Second, the defendant’s right
(continued...)
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attach the relevant portions to this memorandum as Exhibits

through 4.

As the Supreme Court held in Nixon, the Constituticn

provideg the press and the public no right, under either the
Firgt or Sixth Amendment, to inspect or copy a tape introduced
into evidence, as long as the Court provides access to the
information contained on the tape by other means. That conditioh
is easily satisfied here, as the press and public will ha?e
access to the courtroom while the tape is shown, wriften
trangcripts of the President’s testimony will be évailable to the
public, and the public will be able to view tha tape at the

National Archlves,

(.., continued)
to a fair trial was not at issue in Poindexter, because the
defendant gupported the media’s c¢laim of access to the tape. Id.
at 169-70 ("it now appears that defendant supports broad access
of the press to the testimony of President Reagan. In view of
that pogition by the defendant, there would seem to be no
legitimate legal obstacle to early access of the publlc to the
videotaped testimony"). That is not the case here, since, as we
~ demonstrate infra Governor Tucker could be prEJudlced by
~unlimited copying of the videotape. Nor does the Poindexter
opinion indicate that President Reagan himself opposed public
copying of the tape, and his individual interests, while
represented, were not discussed in the opinion. Instead, the
court appears to have been primarily concerned with the potential
risks to national security from the testimony if the press were
allowed to attend the actual videotaping; by contrast, no one
seems to have opposed copying the edited tape of the former
President’s deposition. See id. at 169 ("the igsue here is not
whether, but rather when, the pr press will have access to Pres1dsnt

Reagan’s testimony").
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_.APR-18-86 FRI 18:45 WILLIANS & CONNOLLY | P. 05

significant harms that would arise from such copying.
case, unlimited public copying would compromise the dignity of-
the Presidency and the integrity of this Court's procesees.
I. The Proposal Satisfiés}The First And Sixth Amendments.

 It' ig settled that the press has no constitutional
right to copy tapes admitied into evidence at trial, aé long as a
trial courﬁ allows ?reés access to the trizl itself and provideg

written transcripts of the tapes. ‘Nixon, 435 U.S. at 608-610.

Thus, in United States v. Webbe, 791 F.2d 103 (8th Cir. 1986),
CBS had claimed a constitutional right to copy and publish
audioﬁapes of conversations admitted as evidence against a
criminal defendant, a pubiic official accused of vote fraud and
obstruction of justice. Following the mandate of Nixon, the

EBighth Circuit unequivocally held that no such right exists under
the Constitution, noting that "neither the First Amendment
guarantee of freedom of the press nor the Sixth Amendment
guarantee of a public trial supported {the media’s] claim to the
auvdiotapes, when the presgs had gnrestricted access to all of the
information in the public domain, including the tape

transcripts." Webbe, 791 F.2d at 105.% . | v

&/ The First Amendment right to knew is no broader for the
press than for the general publiec, Nixon, 435 U.S. at 609, and
the provision of tape transcripts and press access to the
courtroom satisfies that right to know. Valley Broadcasting Co,

. v. United States District Court, 798 F.2d 1288, 1292 (9th Cir.

1986) ("Any first amendment rights to which existing case law
o ' (continued...)
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Nor does the Sixth Emendment require that the p%ess be

afforded copying privileges. In Nixon, the Supreme Court \w \%gb
équarely rejected the media'sASixth Amendment argument, holding ‘
that "[t]he reguirement of a public trial is satisfied by the
opportunityvof members of the public and the press to attend the

trial and to report what they have cobserved." 435 U.S. at 610.

As in Nixon, "([tlhat opportunity abundantly exist [s] here." Id.

II. The Common Law Right Of Access To Public Records Does Not
Provide A Right To Copy Or Publish This Videotaped
Deposition. '

Although there is no constitutional right.to copy trial
evidence, the public does enjby a limited, common-law right to
inspect and copy "public recorde." For numerous reasons, the
common law right does not extend to copying thé videotaped

testimony of the President at issue in this case.¥

¥ (...continued)
entltled [the media] were amply satisfied by the dlstrlct court’s

provision for media access to the trial itself.") Allowing the
media to copy and publish the tape would provide no more
information than is already available through attending the trial
and reading the transcripte. Accordingly, "there ig no such
firgt amendment right" to copy the videctape. Belo Broadcasting
Corp. v. Clark, 654 F.2d 423, 426 (5th Cir. 1981).

i/ In this memorandum, we treat only those portions of the
videotape admitted into evidence at trial. Obviously, those
portions of the tape not shown to the jury are not "public
records” and thus are not subject to any right of public access.

By stipulation of the parties, and with the Court’s
permigsion, the videotaped deposition in this case will not be
admitted into evidence in its entirety. Instead, any questions
deemed to be improper will be redacted from the tape shown to the
jury. Thie procedure is designed to aveoid the unseemly spectacle
of subjecting a gitting President to harassing, irrelevant or
otherwise improper Questions in public view. This rationale for

- C ~ {continued...)}
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ob;erved that "the common law right to inspect and copy gudlclal ~)

records is not absolute." 435 U.S. at 598. Instead, "th .

decision as to access is one best left to the sound discretion of
the trial court, a discretion to ke exercised in light of the

relevant facts and circumstances of the case.” 435 U.8. at 598,

In United States v. Webbe, the Eighth Circuit held, in

aceordance with the reasoning in Nixon, that any right of access

to tapes under the common law igs a matter committed to the

¥(,..continued)
redacting the videotape would be ¢ompletaly undermined if the

public were permitted to copy the redacted portions.

There is no common law right of access to the redacted
portions of the tape. Documents not admitted into evidence at
trial are not "public records," and so they do not trigger the
common law right of access teo such records., See, e.g., United
States v. Beckham, 789 F.2d 401, 411 (6th Cir. 1986) ("the common
law right is stated as a right to inspect and copy public
records, and the transcripts here were not public records. They-
ware not admitted into evidence, as were the tapes."); United
Stateg v. Gurney, 558 F.2d 1202, 1210 (5th Cir. 1977), gexrt,
denied gub nom. Miami Herald Pub. Co. v. Krentzman, 435 U.S8. 988
(1978) ("The press has no right of access to exhibits preoduced
under subpoena and not yet admitted into evidence, hence not yet
in the public domain."); United States v. Miller, 579 F. Supp.
B62, 865 (S.D. Fla. 1984) ({(allowing access to tapes adwitted into
evidence but refusing access t¢ tapes not admitted); Newsday,
Inc. v. Sise, 518 N.E.2d 930, 933, n.4 (N.Y. 1887), cert. denied,
486 U.S. 1056 (1988); People v. Glogowski, 517 N.Y.S8.2d 403, 405-
06 (Co. Ct. 1987), aff’d, 565 N.Y.8.2d 357 (A.D. 1990); Times
Mirror Co. v. United States, 873 F.2d 1210, 1219 (9th Cir. 1583}
(no right of access "when there is neither a history of access
ner an important public need justifying access"); United States
v. Anderson, 799 F.2d 1438, 1441 (11th Cir. 1986), cert. denied
‘sub nom. Tribune Co. v. United States, 480 U.S. 931 (1987)
("documents collected during diacovery are not ‘judicial
records’"), Accordingly, there is no legal basgis for requesting
access to those portions of the tape not admitted into evidence
at trial.

WJC LIBRARY PHOTOCOPY




APR-19-86 FRI 18:47 WILLIAMS & CONNOLLY P. 08

B X~ ‘
~district court’s discretion, "a discretion to be exercisdd in @%\
' | >

case." Id. (quoting Nixon, 435 U.S. at 599). See algo We

Groves School Dist. v. Pulitzer Publishing Co., 898 F.2d4 13
1576 {8th Cir. 1990) ("When the commen law right of access to
judicial records is implicated, we give deference to the trial
court rather than taking the approach of some cifcuits and
recognizing a ‘strong presﬁmptién' favoring accegs® (citing
Webbe)). Webbe expressly adopted the stéﬁdard‘piéheerad by the
Fifth Circuit in Belo Brcadcasting Corp. v. Clark, 654 F.2d 423
(5th Cir. 1981), rejecting any "strong éresumptian" of acbess;
Webbe, 781 F.24 at 156. Ingtead, Belg requires a neutral, case-
specific balancing test, under which the Court of Appeals will
defer to the trial court’s informed consideration 5f all relevant

factors. Belo, €54 F.2d at 429-34.

Applying that standard, the Court in Webbe affirmed the
trial court‘s refusal of CBS’'s request to copy ﬁépes adnitted
into evidence against the defendant, a prominent politician, in
hig trial on charges of vote fraud and obstruction of justice,
"We think the common law requires access to information on

judicial proceedings and all evidence of record (unless sealed),

but this right doeg not necegsarily embrace copying of tapes.'

791 F.2d at 106. Accord United States v. Beckham, 789 F.2d 401
(6th Cir. 1985) (denying media request for common-law access to

copy tapes in evidence)., The Court held that the district court
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tape ghould not bhe copa.ed Q qu,7

_%,
The factors the Eighth Circuit found relevant in @%%%f—’;///

were: (1) that "the news media had attended the trial and pre-
trial hearings, [and] had_reported the eveﬁts of the trial to the
public,™ 791 F.2d at 106; (2) that the media "had received
transcripts of the tapes, which the court had released after the
tapes were admitted into e#idence," id.; (3) that the defendant’s
right to a fair trial -- both in the current proceeding énd in a
later ﬁrial on other, pending charges -- might be impaired by
release of the tapes, id. at 106-107; (4) that release of the
tapes in such a high-profile case would make it more difficult to

select an unbiased jury, either in the subsequent trial on other

charges or at any retrial of the defendant, id. at 107; and (5)
that the court might incur administrative difficulties in
prc{;iding access to the tapes that would detract from the smooth
progresg of the‘trial,lgg.’ In this case, the same factorsg are
present, and the same result is therefore warranted.

A. The Press And Public Have Full Access To The
Information To Which They Are Entitled

Here, as in Webbe, the Court has afforded thevpresé and
the public complete freedom to attend the triai and pretrial
hearings, and the media has fully reported on these proceedings.
The press has not been dbstructed in any way from publishing the
events of the trial. Most importantly, the press and the public
will be allowed in the courtroom if and when the videotape is
admitted into e#idence and played to the jury. Written

- B - |
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transcripts of the testimony will also he speedlly aval%able 1#77
Under these cilrcumstances, "the knowledgp the publlc codld gain Q@
from seeing the videotape iz so small as to be 1nconseque ial.” }éﬁ
United States v. Thomas, 74% F. Supp. 499, 502 (M.D. Tenn. 1850).

See also Nixon, 435 U.8. at 599, nn, 11; Belo, 654 F.2d4 at 432.

Indeed, in this case these considerations are even more
persuasive than in Webbe. In'Webbe, the tapes were documentary
evidence recording the allegedly illegal transactions. In
contrast, the videotape in this case is not itself documentary
evidence, but merely a recording of a witnesgas’s testiﬁony.
Testimony ig generally available to the public and presz only by
~attending the trial or by reading the written transcript., Only
because of the unique circumstances of this case -- the fact that
the witness i1s a sitting President -- iz the testimony being
taped at all,

Relying principally on this distinction, the trial
court in United States v. Hinckley rejecteé a press motion to
copy the videotaped testimony of a trial witness, the actress
Jodie Foster. The court describe the distinction as one of
“*fundamental importance," ruling:

To this Court’'s knowledge, no case authority has

addressed the question whether the common law

right of access to judicial records includes a

right to copy videotaped testimony. But it is

logical that Miss Foster’s taped tebtlmony should

be treated in the same fashion as is the testimony

of any live witness at trial -- namely, the

testimony is displayed to the jury, which can hear

and view it but not record it. The common law

right of access has never been held to include the

right to televise, photograph, or make aural
recordings of trial testimony. See Nikon v.

-9 -
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Warner Communications, supra. Nor has the puftic )
ever been permitted to copy the sound recordings i\
which are frequently made by court reportersto 17“]’7 =z
supplement their stenographic notes of trial ‘ ~
proceedings pursuant to 28 U.S.C, § 753(b).
Indeed, a number of local court rules specific
bar the copying of a court reportex’'s tapes. IThe
analogy between the Foster videotape and a
reporter’s tape recording is far closer than is

the analogy between the videotape and the

Watergate or Abscam recordings [on which the press

relieg],

Application of American Broadcasting Companies, 5327 F. Supp.
1168, 1171 (D.D.C. 1982) (footnotes omitted) (emphasis added).

The court further noted that allowing copying "might contravens
Rule 15" because future witnesses "might reasonably resist
#ideotape recordation. Such a result would be counter to the
Rule and would impede the utilization at trial of =a practical'
instrument of modern technology." Id. at 1171-72 n.10. Finally,
the court ruled that, even if there were a right to copy the
videotaped testimony of a Rule 15 deponent, the right is not
absolute. The court congidered, in the exercise of its
diséretiqn, that Ms. Foster was a witneass, not a defendant, and
also considered matters of her personal security and privacy.
For these reasons as well, the court refused to permit copying.

Précisely.the same result should follew here, The
videotape is not "real evidence," id,. at;il71, but instead "mere
testimonial evidence, a description by a witness of events within
[his] knowledge." ';g. It should be treated like that of any
live witnesses at trial. [This Court’s rules expresaly bar the
broadcast even of any audiotape that might be taken with the
Court’s permission to assure accuracyf To permit broadcasting

- 10 - |
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and copying of the videotape would directly contravene tﬁkjlatter @ﬂ

and spirit of that rule as well,] [cite to local rule aﬁd qur7

develop]

Because it is not usually permissible to tape the
testimdny of a witness in a federal trial, the public has no
reason to expect access to such a tape in the unique instance

when it does exist. See Times Mirror Co. v. United Statesg, 873

F.2d 1210, 1219‘(9th Cir. 1989) ("no righﬁ of access "when there
is ﬁeither a history of access nor an important public need
Justifying access"); United States v. Corbitt, 879 F.2d 224, 228
(7th Cirxr. 1989); In re People v. Atking, 514 N.W.2d 148, 149
(Mich. 1994). See algo Niggg, 435 U.S. at 610 {(press argument
that access to tapes is necessary to provide full public
understanding of trial "proves too much, * because " [t]lhe same
could be said of the testimdny bf a live witnesg, yet there is no
constitutional right to have such testimony recorded and
broadcast") .

Moreover, releasing this.videotaped deposition for
copying would contravene the longstanding policy and practice'of
the federal courts that trials are not to be broadeast to the

public -- either live or on tape delay. §See, e.d., United States

v. Hastings, 695 F.2d 1278 (11th Cirx.), ¢cert. denied sub nom.

Post-Newgweek Stationg, Florida, Inc. v. United States, 461 U.5.

931 (1983); Esteg v, Texas, 381 U.S. 532, 544-50 (1965);
President Ford Transcript at 14 (attached as Exhibit 1)} ("the
tape would not go up on appeal any more than woﬁld a pictuie of
_.11..
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any witness who might testify in court for the reason that we do 4
. e . . . { 417 7
not permit the taking of pictures of witnesses in the \ lf ~
&/
courtroom"). Federal courts have long refused to allow members }gﬁb

of the press or public to record trials, and this restriction has

suxvived legal scrutiny. E.dq., Hastings, gupra; Conway v. United
States, 852 F.2d 187 (6th Cir,), gert, denied, 488 U.S. 943
(1988), If the press were permitted to copy this tape, an end
run around this historical restriction would be available. This
evasion could occur in any case in which a witness is unavailable
to appear at trial and must therefore testify on tape.

B. Defendants’ Rights To A Fair Trial And An Impartial
Jury Would Be Compromised By Release Of The Videotape

Release of the tape for general copYing might
improperly influence pétential jurors and jeopardize the fairness
of any retrial, should one be necessary. It might also impair
Governor Tucker’s riéht to a fair trial under.the second

indictment he now faces, Sae United States v. Rpsenthal, 763

P.2d 1291, 1295, n.5 (1lth Cir., 1885) ("the ability of the
defendant to get a fair trial if access is granted is the primaxy
ultimate Valua'to be weighed on the non-access gide of the
balance“)! In ruling cn press access to a tape, courts often
congider the harm that‘coula result to other proceedings
involving the same or similarly-situated dafendants. Webbe, 791
F.2d at 106 ("not only was the vote fraud case currently under
way, but Webbe had two other charges pending against him in the
district in which the tapes édmitted in the vote fraud trial
'might also be used"); Edwards, 672 F;zd at 12%6 ("[t]he.pending

| 12 - |
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tax evasion charges against defendant Edwards made a seﬂqnd trial
more than merely hypothetical"); Belo, 654 F.2d at 431 (&ourt Hu?r7
appropriately denied access due to "concern wzth the rlght of a xﬁ{b
yet - to be-tried defendant").

It is immaterial that the videotaped testlmcny at 1s§ue
here was sought by two defendants (but not by Governor~Tucker, it
should be observed) and is not evidence originally introduced by
the prosecution. If general copying of the videotape is
permitted, it will be widely broadcast and may be seen by
prospective jurors in any later trial, along with--most
significaﬁtly-Jaccompanying commentary, énﬁlyses,.criticism, and
critiques. Portions may be excerpted and presented out of
context. Those viewing the tape could not help but be influenced
by the views of others about the nature and substance of the
testimony. Governa? Tucker’s ability to obtain a fair trial in
his subsequent trial? might therefore be compromised by the
publicity generated by broédcast of the President’s}depésition.

Ag in Webbe, the Governor’s right to an impartial jury may be

impaired by repeated broadcast of the videotape. 791 F.2d at
107.

In cdnsideratian of défendants’ rights to a fair trial
in any subsequent proceedings, this Court shoﬁld not allow the

press to copy the videotaped deposition in thig case. As the

&/ Because Governor Tucker is already under indictment for the
separate charge, the fear ¢f prejudicial publicity in a
subsequent trial is not "hypothetical," but very concrete. Id.;
Edwards, 672 F.24 at 1296; Belop, 654 F.2d at 431.

- 13 -
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Belo court observed: "It is better to err, if err we.must, r7
the side of generosity in the protection. of a defendant s rzgh;%q
te a fair trial before an impartial jury." 654 F.2d at 1. Sy
Particularly in light of the inconsequential increase in public
knowledge that would result from permitting the press to copy a
tape they will be able to see in open court.and elsewhere (and

the contents of which will be disseminatéd in a verbatim
transcript), the balance of factors plainly favors denying accees

in this case.

c. The Admlnlstratmva Burden Of Allowing Imspection And
Copying Should Be Conasidered

In addition, as in Webbs, the Court should consider the
administrative burden to th¢ Court of allowing the press and
“public to inspect and copy the tape. 751 F.2d at 107; Rosenthal,
763 F.2d at 1294-95. Specifically, the Court may deny accees if
it finds that this procedure could impede the progress cf the
trial and distract the participants from their principal mission
to administer justice fairly and expeditiously. The Court may
also deny access if copying creates a risk of loss cor damage to

the tape. See Matter of WNYT-TV v. Moynihan, 467 N.Y.S.2d 734,

736 (A.D. 1983).

The scolution we propose, providing public access

through the National Archivesg, would avoid any possible
administrative problems for the Couxrt. The Court would entrust
the Archives with a single copy of the tape, which would be shown

to the public but, by court orxder, neithér removed noy copied.

- 14 -
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D. Additional Concerns Unique To This Case Militaf® S\
Against Allowing Unfettered Access To The Tape qf7 2
. ) i ~
The substantial danger of misuse of the President's ~

AN

\» %
Rule 15 videotape also counsels against release for copyihgix‘ffgjif/

Nixon, 435 U.8. at 599-603. Motivated by these concerns, when

Presidents Ford and Carter submitted to videotaped depositions,
thé'courts took great care to presgerve, indefinitely, the
integrity of those tapes. See supra at 1-2; President Ford
Transcript at 14 fattached as exhibit.l} (vvthe tape will not in
any way be revealed to any of the news'media"); Order in United

States v. Kidd at 2 (April 10, 1978) (attached ag exhibit 2)

("The video tape upon the conclusion of the taking shall be
daiivered to the court, copieg thereof shall not be furnished to
anyone other than the court"). Counsel for the President believe
the optimal meansg of accommodating the interest of the public in
viewing the videotape, and at the same time preserving the
dignity of the Office of the President and the integrity of this
Courﬁ’s processes, is for the Court to order that the videotaped
trial testimony be provided to thg National Archives, where ény
mamber.of the public¢ might view the tape, but no one would be
permitted to copy it,

Sﬁpréme Court precedent supports according special
coneideration to the unigue interests of the President in the

right-of-aceess inguiry. In Nixon v. Warner Communications,

Inc., 435 U.8. 589 (1978), audiotapes of President Nixon'’s

conversations were admitted into evidence at the trial of -his
former advisors. The press was allowed access to the trial and

- 15 -
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provided with transcripts of the tapes, but the district;conrtl}q ‘%i
5 >
. 4‘ ’!-h.
forbade copying. The Supreme Court did not resolve the issue of ~
: \ &,/
g VP >
whether the common law right of access applied to permit ﬁhg\\*_“;gi//
press to copy those tapes,? but it did note the existence of
several factors, not usually present in right-of-access cases,
that apply when a President’s voice (and, in this éase, his
likeness and demeanor) is on the tapes.
In particular; the Court observed that public copying
"could impair the President’s interest in privacy, and in the
accurate conveyance ¢of any statements of hig recollections that
might be compelled by the subpoena in this case.
If made available for commercial récordings or
broadcast by the electronic media, only fractions of
the tapes, necessarily taken out of context, could or
would be presented. Nor would there be any safeguard
other than the taste of the marketing medium, against
distortion through cutting, erasing, and splicing of
tapes. There would be strong motivation to titillate
as well as to educate listeners.
435 U.S8. at 601.
Perhaps more impertantly, the Nixon opinion warned that

a lower court shoﬁld not allow itself to be used as the

instrument for distortiong by those who might obtain and misuse

the tape. The Supreme Court emphasizead:

the crucial fact that respondents require a court’s
cooperation in furthering their commercial plana. The
court -- as custedian of tapes obtained by subpoena
over the opposition of a sitting Presgident, solely to
satisfy "fundamental demands of due process of law in

¥ The Court found it unneceseary to decide the isgsue, because
a federal statute, the Presidential Recordings Act, defeated any
common law claim to accessg in that case. Nixon, 435 U.S8. at 603-
08,

- 16 -
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the fair administration of criminal justice -- has a §
responsibility to exercise an informed‘discretioh as to ~
release of the tapes, with a sensitive appreciatipn of ~
the circumstances that led to their production.® %ﬁé?'

435 U.8. at 603. The Court contiﬁued: "This responeibility does
not pernit copying upon demand., Otherwise, there would exist a
danger that the court could become a partner in the use ofvthe
gubpoenaed material ’'to gratify private spite or promote public
scandal.’" Id. (quoting In re Caswell, 18 R.I. 835, 836, 29 A. |

259 (1893)).

The common-law right of access to judicial records has
always been subjéct to the limitation that a court will not order
disclosure of a document that is likely to be used for improper
purposes, lest the court make itself complicit in the improper
acts. In Caswell, a seminal case defining the limits of the
common law right of acceegs, the Rhode Island Supreme Court
discussed the court‘s discretion to keep documents under seal in
the context of a divorce case.

[Ilt is clearly within the [common law]l rule to hold

that no one has a right to examine or cbtain copies of

public records . . . for the purpose of creating public
geandal. . . . The judicial records of the state
should always be accessible to the people for all
proper purposes, under reasgonable restrictions as to
the time and mode of examining the same; but they
should not be used to gratify private spite or promote
public scandal. And, in the absence of any statute
regulating this matter, there can be no doubt as to the
poewer of the court to prevent such improper use of its
recoxds. ’ '

18 R.I. 835, 29 A. 259, 259 (18353). See also €. v. C., 320 A.2d

717, 723 (Del. Super; 1974)~(adopting Caswell rule in divorce

case) . Numerous common law decisions support the rule that a

« 17 -
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be used for an improper purpose. See, 2.9., State ex rel

Youmans v. Owens, 28 Wis. 2d 672, 137 N.W.24 470, 476-77 (:;éﬁLLﬁ~;2£§§/
modified on other grounds, 139 N.W.2d 241 (1966) (prospect of
"undue damage' to a person’s reputation justifies refusing public
access to a document under commeon law balancing test); Sanford v.
Boston Herald-Traveler Corp., 318 Mass. 156, 61 N.BE.2d 5, 6-7
(Mass. 1945) (court should not allow public access to documents
containing libellous statéments); Mungzer v, Blasdell, 268 2pp.
Div. 8§, 48 N.Y.5.2d 355 (1944) ("shocking and scandalous"
libellous documents are subject to sgeal); Flexmir v. Herman, 40
A.2d 799, 800 (W.J. Ch.rlsés) (ordering sealiﬂg of court
bdocuments to aveoid revealing trade secret manufacturing procees).

Recent cases following Nixon are to the same effect. In Mokhiber

v, Davis, 537 A.2d 1100, 1115 (D.C. 1988), the District of

Columbia Court of Appeals observed:

[Clourts have long recognized that information of
certain kinds may be more readily cloged from public Q
view, such as commercial and national security secrets
and information that seriously invades the privacy of
third parties or would merely promote libel or scandal.
Material that falls into one of these classes may be
screened from public access on a showing of good cause
to believe disclosure would create specific harms of
the kind sought to be avoided by giving that sort of
information greater protections.

(Citatioﬁs omitted.) See algso, e.g., Webster Groves School Dist.

v, Pulitzer Publishing Co., 698 F.2d 1371, 1376-77 (8th Cir.

1990) (public interest in access to file in dimabled child court

proceeding cutweighed "by T.B.’s privacy interest and the state’s

-~ 18 -
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59 1nterest in protecting minors from the public dissemination of
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Z hurtful infbrmation") .
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he Nixon Court’s concerns, in accdrdaﬂce with the

2 AT

r“trwnale of these numerocus cases applylng the common law right
of access, are fully applicable to this case. As an incident of
his compelled testimony, the President should not be subjected to
the distortions and abuses that would necessarily result from
unrestricted copying of the videotape. These fears are not
unfounded speculation} the President's political opponents have
already declared their intention to seek access to the tape for
the specific purpoéa of attacking the President. See, e.d9.,
Rowléy, Clinton Deposition Hés Critics Pondexing Potential TV
Ads, Associated Press, April 1, 1956 (quoting prominent GOP "ad
man" as saying, "I‘d love to get my hands on the president on the
gtand. ") ; Means, Clinton White&ater Testimony: Attadk Ad a
Double~Edged Sword, Orxrlando Sentinel,‘April 3, 1996 (“"Republican
strategists are gleeful abcﬁt the potential availability of a
Clinton video in which he talks about his association with the
principal figqures in the complex banking and real-estate tangle
commonly referred to‘asbwhitewater.‘ No matter what he says, they
envigsion campaign attack ads showing the president on the
defensive about a criminal matter, reinforcing hia tieg to
ungavory folk."). These concerns are not pregsent for an ordinary
witness who gives live testimony; there is no reason to treat the

Pregident’s testimony with any less consideration--or to penalize

WJC LIBRARY PHOTOCOPY
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him--simply because the demands of his office require hl% to ;#?67
\

deliver that testlmony on v1deotape, N 845
Moreover, the Nixon Court’s admonition that a c;E?t~&_;L////

should act with "a sensitive appreciation of the c¢ircumstances

\
.1

/7

J

&7

that led to [the] production" of this videotape also mandates a
prohibition on unréétricted copying. A sitting President is
beling compelled to testify in order to.effectuate the defendants’
constitutional rights to compulsory process and a fair trial.
There is simply no justificaﬁioh/for éubjeéting the Chief
Executive of the United States to prejudicé because he fulfills
this solemn duty. Aveoiding such an unfair result is a proper
reason for denying unrestricted'access to the videotape here.
Beckham, 789 F.2d at 410 ("The district court could not ignore
the publicity and controvergy regardin§ the judidial
proceedings"). There is simply no reason for this Court to
"becom{e] a partner in the use of the subpoenaed material ‘to

gratify private spite or promote public scandal.’" Nixon, 435

J.8. at 603..‘

Lodging a copy Qf President Clinton’s videotaped trial
testimony after a verdict is reached.strikes the proper balance.
We respectfully submit that this would afford public access while

preventing partisan abuse.

- 20 -
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K THE WHITE HOUSE
WASHINGTON

April 28, 1997

BY FACSIMILE

David E. Kendall, Esq.
725 12th Street, N.-W.
Washington, D.C.

Andrew Frey, Esq.
Miriam Nemetz, Esq.
- Mayer, Brown & Platt
2000 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Dear Colleagues:

" I really am not convinced that this is a wise course. Even if Starr were to agree to allow
"us to assert the privilege and even if the court of appeals were to withdraw this opinion (an
unlikely event), we would be faced with a situation in which any disagreement by Starr with our
claim in a particular case would result in a motion to compel and an adverse ruling either by
Judge Wright or on appeal or both. - :

Let me have your thoughts as soon as pbssible, since, if we are going to send this, we

should do it this afternoon.
| Sincerely,
Y
Charles F.C. Ruff
Counsel to the President
Enclosure

WJC LIBRARY PHOTOCOPY




Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
001. draft Draft Q & A RE: Attorney -Client/Work Product (3 pages) 04/05/1995 PS5 l/} 9 q :

O3.30.1
02/264505. . P6Mb6)

003. draft RE: Talking Points RE Request for Residence Security Logs (7 pages)  02/13/1995 P35 5 OO0
004: memo Draft memo from Miriam Nemetz to file; RE: Possible Assertion of 02/14/1995 PS5 5 O |
Privileges (8 pages) ,
005. memo Stephen Neuwirth to Abner Mikva; RE: Executive Privilege (1 page) 02/06/1995 PS5 5 a”z
5 006. memo Lioyd Cutler to Sandy Berger, et al. ; RE: Meeting on Congressional 06/09/1994 PS5 5 0 3

requests (2 pages)

COLLECTION:
Clinton Presidential Records
Counsel's Office

Beth Nolan
OA/Box Number: 23484
FOLDER TITLE:
Judge's Desk File on Whitewater, (1995) .
Debbie Bush
2006-0320-F
- db2038
, , RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] _ " Freedom of Information Act - [5 U.8.C. 552(b))
P1 National Securitf Classified Information [(a)(1) of the PRA] b(1) National security classified information {(b)}1) of the FOIA)
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] ) . b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] ‘ an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOXA]
financial information [(a)(4) of the PRA] b(4) Rel would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advice between the President information [(b){4) of the FOLA] ‘
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b}(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed . b(8) Release would disclose information concerning the regulation of
of gift. . ) financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 US.C. . B(9) Release would disclose geological or geophysical information

220143). - concerning wells [(b)(9) of the FOIA]
RR. Document will be reviewed upon request. .




DRAFT 04/06/95
PRIVILEGED AND ~CONFIDENTEAE
ATTORNEY-CLIENT/WORK PRODUCT

Q: What does the $10,000 deduction for "Legal and Tax Preparatlon
represent?

A: This represents payments made durmg 1994 for tax- deducttb!e return
preparation costs and ipgal expenses

Q: Who paid this amount?

A: Mrs. Clinton paid this amount by checks.

Q:  When was it paid?

A: In March 1994

Q: Why were payménts made only at that time?

Q: - What was the legal bill for 1994:

A: The legal bills submitted to the Presidential Legal Expense Trust by Williams
& Connolly for 1994 were $ ___and, the legal bills submitted by
Skadden, Arps, Meagher & Flom were $ .

Q:  What is the total legal bill to date?

A: On February 3, the Presidential Legal Expense Trust announced that bills had
been certified to it as outstanding as of December 31, 1994, for Williams &
Connolly - $505,436, and for Skadden, Arps, Meagher & Flom - $476,246.
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- Q:  Are the Clintons getting a free ride on their Iegéi fees? (e.g., why are they
able to postpone payment?) Isn’t that a gift, like an interest-free loan?

A: No. As with many clients who suddenly face high legal expenses, they are
unable to pay these bills on a current basis. The firms are contmumg to bill
for past as well as current legal expenses.

Q: What is the difference between the amount associated with "Legal and Tax
Preparation" and the amount assocsated with "Accounting”?

A: The "Accounting” deduction of $3,000 is a payment made to the President’s

Little Rock accountants for accounting work in preparing a financial
disclosure report.

Q: Why isn’t there any reporting about the Clinton’s legal defense fund?

A: - None is required under the tax laws.

Q: Who determined that contributions to the fund are not income to the
Clintons?

A: The Clintons’ tegal and accounting advisors.

Q:  Who determined that income earned by the fund is not income to the |
Clintons?

A:  The trust earned no income during 1994,

-2 -
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Q: What was the basis for these determinations?

A: Legal and accounting advisors determined the contributions to the fund were
gifts, and therefore not taxable income.

Q: Is there a written opinion that can be made available to the press?

A: No.

Q: Is there a precedent for the decision not to treat any of this as income?

A: There is no specific precedent for this situation. However, under the Internal

Revenue Code and a long line of judicial precedent, donations made out of
he donors’ generosity are recognized as tax free gifts.
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- TALKING POINTS =~
RE_REQUEST FOR RESIDENCE SECURITY LOGS

Introduction. The President has made every effort to
cooperate with the Office of Independent Counsel ("OIC").
However, the recent request for production of ‘the Secret
Service log that shows movement in and out of the First
Famlly s living quarters moves this inquiry to a new level
of intrusiveness and seeks a type of information that has
not been produced before. In keeping with our continued
cooperation, we are interested in working with you to see if
there is another way to provide the information you need.

The F-1 post log cannot be disclosed without intruding upon
the privacy of the First Family and impeding the Secret ,
Service’s performance of its protective function. ’

o The F-1 post logs are different from the perimeter gate
logs and alarm logs that have been provided in the
past. The gate logs and alarm logs involve the
business end of the White House; the F-1 post log .
tracks arrivals and departures from the First Famlly s
living gquarters.

o The log monitors the movement of members of the First
‘Family, their personal staff, and their guests in and
out of the Residence living quarters.

o The F-1 post is the only Secret Service guard post in
the White House where a log is maintained. The log is
kept because of the unigque security needs inside the
living quarters, where Secret Service agents are
normally not present. , ~ |

o By providing a record of who is in the living quarters
-at all times, the logs facilitate the maintenance of
security by:

-  informing the Secret Service guard on duty whether
the President and his family are "at home;" and
- pérmitfing an appropriate résponse to a security
-1 -
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-0 The logs do not perfectly reflect movement in and out Uﬁ
of the living quarters.! - A » >
o) The logs are an intrusion upon the privacy of the First
Family, which they must tolerata for their own
protection.
©  The notion of using the logs to provide third parties

with a round-the-clock chronicle of movement in and out
of the President’s home, for reasons unrelated to
security, is simply offensive.

- If requests such as this one were granted, those
in need of protection would resist security
procedures such as the maintenance of logs that
allow the Secret Service to perform effectively
but create opportunities for extraordinary
invasions of privacy.

° If the logs are disclosed to the 0IC, there is substantial
risk that they will ultimatel e_disclosed to the Congress

and to the Qubllc.

o First, no grand jury is "leak-proof."

o ' Second, production of information té the OIC increases
the likelihood of Congressional demands for the same
~information.

o Finally, the Independent Counsel statute creates

additional disclosure risks. 1In an ordinary grand jury
proceeding, the information gathered in the
investigation normally remains confidential. Under the
Independent Counsel statute, even if there is no
indictment, the OIC must make a final report to the
Division of Court "setting forth fully and completely a
description of the work of the independent counsel."

28 U.S.C. § 594(h)(1)(B). Once the 0IC makes its final.
report to the Division of Court, the Division may
release to Congress, the public, or any appropriate
person any portion of the report as it considers
appropriate. Id. § 594(h)(2).

1 The Secret Service officers at the post do not always
enter every entry and exit onto the log, particularly when groups
of people are traveling together. Furthermore, the logs do not
account for movement via other ‘points of access to the living
quarters, such as the public stairway or the service elevator.
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. Estalished legal principles suggort Qrotectlon of . thf logs ~

from disclosure.

o . . -
the confidentiality of Secret Service information.
- -In United States v. Nixon, 418 U.S. 683, 707-706
(1974), the Supreme Court recognized a
constitutionally-based privilege of
confidentiality for the President’s communlcatlons
with his advisors.
- The privilege flows from the President’s Article ;
II powers: i
" "Whatever the nature of the privilege of
confidentiality of Presidential
communications in the exercise of Art. II
powers, the privilege can be said to derive
from the supremacy of each branch within its
~own assigned area of constitutional duties..
Certain powers and privileges flow from the
nature of enumerated powers; the protection
of the confidentiality of Presidential
communications has similar underpinnings."
418 U.S. at 705.

m "Nowhere in the Constitution . . . is there : |
any explicit reference to a privilege of |
confidentiality, yet to the extent this
interest relates to the effective discharge
of a President’s powers, it is
constitutionally based." 418 U.S. at 711.

- Although Nixon dealt with Presidential -
"communications, the principles outllned in Nixon
support the protection of confidential information
related to Presidential security.

2  The Court in Nixon also ruled that the Special Counsel

had to make a showing of relevancy, adm1531b111ty, and
specificity before obtaining discovery in connection with a
criminal trial. 418 U.S. at 699-700. The Supreme Court has
ruled, however, that the Nixon test does not apply to subpoenas
issued in the context of a grand jury investigation. United
States v. R. Enterprises., Inc., 498 U.S. 292 (1991). The Court
found the test inappropriate in light of the "broad brush" of
grand jury 1nvest1gat10ns, the undesirability of procedural
delays in the grand jury process, and the strict secrecy of grand
jury proceedlnqs.
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= That the President must be protected if he is 23
to discharge his constitutional duties ~
effectively is beyond dispute. E g?f

\

» As discussed above, disclosure of,inforﬁ tion
generated by the Secret Service in protecti
the President would impair its ability to
perform 1ts functlon.

i

] For this reason,-the Secret Service has
consistently asserted a privilege against
disclosure by Secret Service agents of
conversations they overhear in the course of
protective assignments.

] For the same reason, other confidential
information generated by the Secret Service
in protecting the President must be protected
from disclosure. :

o Even absent a c;aim of executive privilege, the

resident’s privacy interests weigh heavily against
production of the logs.

- . Any person may resist a grand jury document

The OIC may cite the Ente;prises case as justifiéation
for refusing to make a detailed showing why the F-1 post logs are
relevant to its investigation. The Court in Enterprises stated:

Requiring the Government to explain in too much detail
the partlcular reasons underlying a subpoena threatens
to compromise the indispensable secrecy of grand jury
proceedings. Broad disclosure also affords the targets
of investigation far more information about the grand
jury’s internal workings than the Federal Rules of
Criminal Procedure appear to contemplate.

Id. at 299 (citations and quotations omitted).

3 We might also argue that the privilege attaching to
Presidential communications should protect all records that
indicate when and with whom the President meets, regardless of
their relationship to Presidential security. In Nixon, however,
"White House daily logs and appointment records," which allowed
the Special Prosecutor "to fix the time, place, and persons
present" at the discussions at issue, were apparently produced.
thhout protest. 418 U.S. at 688.
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subpoena4 on the ground that production oftthe "1
material sought would be "unreasonable or | T,
oppre551ve." This recognition of privacy \ €§b

interests, even in the context of a grand Jﬁr{t&o
investigation, argues in favor of an accommoda

that would not require production of the logs.

m Federal Rule of Criminal Procedure 17(c)
authorizes a federal district court to quash
or modify a grand jury subpoena duces tecum
"jif compliance would be unreasonable or
oppressive." See United States v. Calandra,
414 U.S. 338, 346 n.4 (1974).

] "[I]f a witness can show that compliance with
the subpoena would intrude significantly on
his privacy interests, or call for the
disclosure of trade secrets or other
confidential information," the court must
conduct a balancing test to determine whether
the information should be produced. United.
States v. R. Enterprises, Inc., 498 U.S. 292,
305 (1991) (Stevens, J., concurring in part
and concurring in the judgment).

] We are aware of no basis for believing that
" the logs requested contain information
specifically relevant to the investigation of
the handling of documents from Foster’s
office.

The President’s privacy interests are entitled to
more than ordinary weight. The courts have
recognlzeé the importance of protecting the
prlvacy interests even of former Presidents. The
privacy interests of a sitting President are
entitled to even greater deference because .
politically motivated opponents may seek to
acquire and use confidential information to
embarrass or undermine him..

= In Dellums v. Powell, 561 F.2d 242, 250 (D.C.
cir. 1977), the Court stated that "the

privacy interests of a former President nust
be safequarded.“ .

The letter from the 0IC requesting production of the
logs does not refer to the subpoena previously issued to the
White House.
request informally with the 0IC, without brlnglng the matter
before a court. ‘

This may provide an opportunity to negotiate the
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/UN PRES/

500 %)
In Delluns, the plalntlffs-appellants, >
who alleged civil rlghts violations in:
connection with the Nixon \

Administration’s response to the "May é?
Day" demonstrations held to prot t O
American mllltary involvement in .

Southeast Asia, subpoenaed tape
recordings of President Nixon’s
conversations regarding the
demonstrations. ‘
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_The Court found that the plalntlffs had
-demonstrated a "very strong entitlement”.
to the tapes, stating that other
evidence suggested strongly that
conversations about the demonstrations
existed, and that evidence sought "could
constitute the most direct and central
sort of evidence for the plaintiffs’
case." - Id. at 24s8.

Nevertheless, the Court did not allow
the plaintiffs to comb through the tapes
for relevant evidence, noting that Nixon
would have to give the plaintiffs access
to any records only "if such recorded
conversations do exist." Id.

Furthermore, the Court found that "the
District court erred in failing to
provide adequate protection for Mr.
Nixon’s personal privacy interests in
the material subpoenaed." Id. at 249.

+  "If the subpoena is read . . . as
requiring an entire tape to be
produced if any portion of 1t
relates to the May Day
demonstrations, plaintiffs would be
entitled to discover all
conversations recorded on such a
day, including those of an
~intensely personal nature -- some
of which would be subject to an
independent common law privilege."
Id. at 250.

+ - The Court ordered that a
professional government archivist
be appointed a special master to
transcribe those portions of the
tape that contained relevant
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nonpersonal 1nformatlonq I1d. Zﬁ
] In Nixon v. Warner Communicatlons, Inc., 435 é:/
U.S. 589, 602 (1978), the Supreme Court xg

refused to require the district court\gg*&.\%
allow reproduction of tapes of preside
conversations played in the courtroom, noting
"the danger that the court could become a
partner in the use of subpoenaed material ‘to

- Jjustify public spite or promote public
scandal.’'" ,

o See also Nixon v. Administrator of General

Services, 433 U.S. 425, 457 (1977) ("[P]Jublic

" officials, including the President, are not
wholly without constitutionally protected
privacy rights in matters of personal life
unrelated to acts done by them in their

. personal capacity"); Dellums v. Powell, 642
F.2d 1351, 1358 (1980) ("The claims and
objections based upon the Presidential
privilege and upon privacy . . . are entitled
to a considerable measure of deference by the
courts") .

Conclusion. The overlapping interests of Presidential

'security and privacy make production of the F-1 post logs

extremely problematic for the White House. 1In order to
avoid a litigated dispute, we propose working together to
reach an accommodation that will satisfy the 0IC’s

“investigatory needs without making new and unprecedented

inroads on the zone of security and privacy surrounding the
First Family.
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MEMORANDUM FOR THE FILE

- FROM: Miriém R.. Nemetz
Associate Counsel to~the President

SUBJECT: Possible Assertlon of Privileges In Connectlon With

Subpo&na to Bruce Llndsev

About forty of the documents responsive to the subpoena
issued by the Office of Independent Counsel ("0IC") to Bruce
Lindsey on December 8, 1994, have been withheld from production
pending a final decision by the White House whether to assert the
privileges that apply to them. The attached draft privilege log
brlefly describes each document and identifies the privilege or
privileges that could be claimed with respect to each. This
memorandum further describes the documents withheld and discusses
the privileges that apply to them, with particular attention to
the deliberative process and executive privileges. The
memorandum also discusses why it may be appropriate to begin
asserting privileges at this juncture.

I. Deliberative Process or Executive Privilege

The only privilege that potentially applies to most of
the documents is the privilege that protects White House
deliberative communications, which may be called either the
deliberative process privilege or the executive privilege. These
documents include drafts of letters and press statements, talking
points, "Q’s and A’s," notes of conversations among White House
staff, and similar materials generated by White House staff while
developing responses to press reporting, congressional inquiries,
and the independent counsel investigation regarding Whitewater.
Also among the documents withheld are a few documents unrelated
to Whitewater that Mr. Lindsey’s attorneys have deemed responsive
to the subpoena but which reflect internal deliberations
regarding Presidential appointments.

The deliberative process privilege, which is frequently
asserted by executive branch officials in civil litigation,
applies to "written and oral communications comprised of
opinions, recommendations, or advice offered in the course of the
executive’s decisionmaking process." 1 The Court of Appeals for
the District of Columbia Circuit ‘has stated*

1 G. Wetlaufer, "Justifying Secrecy: An Objection to the
General Deliberative Privilege," 65 Ind. L. J. 845 (1990); see
also NILRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975).
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In deciding whether a document should be i ESCDI :7

protected by the privilege we look to whethér S
the document is "predecisional" -- whether it _ . Sy
was generated before the adoption of an 30
agency policy =-- and whether the document is
"deliberative" -- whether it reflects the

give-and-take of the consultative process.

The exemption thus covers recommendations,

draft documents, proposals, suggestions, and

other subjective documents which reflect the

personal opinions of the writer rather than

the policy of the agency. . . . To test

whether disclosure of a document is likely to

adversely affect the purposes of the

privilege, courts ask themselves whether the

document is so candid or personal in nature

that public disclosure is likely in the

future to stifle honest and frank :
communication within the agency.!. . . 2

The deliberative process privilege is not absolute, but may be
overcome by sufficient showing of need.

The deliberative process privilege is closely related
to executive privilege. Some courts have used the terms
"deliberative process" privilege and "executive" privilege
interchangeably.?® The Office of Legal Counsel of the Department
of Justice ("OLC") has generally viewed the deliberative process
privilege as a prong of the constitutionally-based executive
privilege:

- Executive privilege protects material the
disclosure of which would significantly
impair the conduct of foreign relations, the
national security, or the performance of the
Executive’s lawful duties. It also shields
confidential deliberative communications
which have been generated within the
executive branch from compulsory disclosure,

2. Coastal States Gas Corp. v. Department of Enerqy, 617
F.2d 854, 866 (D.C. Cir. 1980). '

3 See, e.9., Dow Jones‘& Co. V. Department of Justice,
917 F.2d 571, 573 (D.C. Cir. 1990) (discussing "the common law
‘deliberative process’ or ’‘executive’ privilege’").
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in the absence of a strong showing of need by
the branch seeking disclosure . . . .

AN

OLC has recognlzed however, that the deliberative process\bven
of the executive privilege ‘has common law as well as
constitutional roots. For example, in an opinion addressing the
propriety of withholding certain White House and presidential
task force documents from production in a criminal proceeding,
OLC concluded that the documents were "protected by the common-
law governmental privilege and the constitutionally-based
executive pr1v11ege for documents reflecting the deliberative

process."®

Although there is precedent for treating the two
privileges as distinct,® as a practical matter, it appears to
make little difference which privilege -- "executive" or
"deliberative process" -- is asserted with respect to the }
documents discussed herein, with the following caveats. First,
it can be argued that presidential deliberations are entitled to
more protection than the deliberations of other executive branch

officials.” 1In United States v. Nixon, the Supreme Court

4 “Confldentlallty of the Attorney General’s
Communications Counseling the President," 6 Op. 0.L.C. 481, 484
(1982). See also, e.d., "Congressional Regquests for Confidential
Executive Branch Information," 13 Op. O.L.C. 185, 186 (1989)
(alluding to "at least three generally recognized components of
executive privilege: state secrets, law enforcement, and
deliberative process"); 5. Op. 0.L.C. 27 (1981) (recommendlng
assertion of executive privilege in response to Congressional
subpoena seeking deliberative, predecisional materials generated
by the Department of the Interior).

5 6 Op. O0.L.C. 564, 565 (1982); see also 6 Op. O.L.C.
481, 490 (1982) (Exemption 5 of FOIA codifies "the traditional
common law privileges afforded certain documents in the context
of civil litigation and discovery, including the executive
'deliberative process’ privilege") (citations omitted).

6 For example, in a recently filed brief, the Department
of Justice stated explicitly that it was "not assertlng executive
privilege" with respect to the White House and Department of
Interior documents that it was withholding pursuant to a claim of
deliberative process privilege. See "Federal Defendants’
Opp051tlon to SAS’s Motion to Compel," Seattle Audobon Soc1ety V.
Lyons, Civ. No. C94-758WD (W.D. Wash.), Br. at 16 n.9. f

7 Indeed, one commentator has argued that, because the

President is constitutionally distinct from other members of the
executive branch, presidential communications are entitled to -
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President’s communications and activities, related to the
performance of duties under that Article:"

[A] President’s communications and activities
encompass a vastly wider range of sensitive
material than would be true of any ’‘ordinary
individual.’ It is therefore necessary in
the public interest to afford Presidential
confidentiality the greatest protection
consistent with the fair administration of
justice.8 : '

Although 1t is no; necessary to refer explicitly to the
"executive privilege" rather than deliberative process to invoke
this heightened protection, to decline affirmatively to assert a
constitutional basis for the privilege and rely exclusively on
the common law understanding of the dellberatlve process -
privilege might weaken the pr1v11ege claim.

Second, it can be argued that the constitutionally-
based executive privilege protects even non-deliberative
communications between the President and his close advisors. 1In
United States v. Nixon, the Supreme Court appeared to recognize a
"general pr1v11ege of confidentiality of Presidential
communications in gerformance of the President’s
responsibilities." The Court stated that "[t]he need for
confidentiality even as to idle conversations with_associates . .
. 1s too obvious to call for further treatment." If any.
documents that reflect direct communications with the President

greater protection than the communications of other executive
offices which are, "at least in some respect, creatures of the
legislature." G. Wetlaufer, .supra note 1, at 901-02.

8 United States v. Nixon, 418 U.S. 683, 715 (1974).
Although the Nixon case dealt with communications directly with
the President, OLC has argued that, for the privilege to apply,
"jit is not essential that the communications for which the
privilege claims have been directed to or emanated from the
President himself." 6 Op. O.L.C. 481, 489 (1982). As OLC has
noted, the Supreme Court in Nixon "recognized the need for the -
Pre51dent ‘and those who assist him [to] be free to explore
‘alternatives in the process of shaping policies and making
decisions and to do so in a way many would be unwilling to
express except privately.’"™ Id. (quoting Nixon, 418 U.S. at 708
(emphasis supplied). : '

9 418 U.S. at 711.

10 14. at 715 (emphasis supplied).
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but lack the deliberative and predecisional characterlthat would E:
bring them within the deliberative process privilege are o~

withheld, the executive privilege rather than the deliberative .§5
process privilege should be«explicitly'invoked.11 \\\;-—‘£§i//

II. Attorney-Client and Work Product Privileqges

e

Another group of documents, which reflect
communications to, from, or among attorneys in the Counsel’s
Office, are also protected by the attorney-client privilege.

Some of these documents are outlines of responses to news
articles, "talking points," and similar materials prepared by
Neil Eggleston, who was the lawyer on the White House’s
"Whitewater Team." Others address more strictly "legal" matters,
such as statute of limitations questions. Several other
documents may be entitled to protection as attorney work product.:
These documents are memoranda drafted by attorneys in the
Counsel’s Office in connection with its preparation for

. congressional hearlngs, during Lloyd Cutler's tenure as Special
Counsel.

All of the documents described above would also qualify
for protection under the deliberative process or executive ‘
privilege, described above.l? However, there may be reasons for
~asserting the attorney-client or work product protection instead
of or in addition to the deliberative process privilege. First,
unlike the deliberative process privilege, the attorney-client
privilege, where it applies, is absolute. Second, in the event
the President decides to waive executive privilege generally, he
may want to draw the line at turning over documents that reveal
the legal advice and/or work product of White House lawyers. The.
President would have a compelling argument that do so would
prevent the Counsel’s Office from functioning, and would in
essence rob the White House of any legal representatlon before
Congress or the OIC.

On the other hand, we should keep in mind the
limitations of those privileges. First, the attorney-client
privilege has been interpreted relatively narrowly in the
District of Columbia Circuit as protecting a communication from
an attorney to his client only to the extent that the «
communication reveals or is based, "in part at least," on a

11 We do not now intend to direct that any such documents
be withheld from the Lindsey document production.

12 gee, e.g., Murphy v. Dep’t of the Army, 613 F.2d 1151,
1154 (D.C. Cir. 1974) (memoranda from the General Counsel of the
Army to the Secretary of the Army recommending legal strateqy "a
classic case of the dellberatlve process at work")
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confidential communication from the client to the attornby. A g)
court could rule that some or all of the documents in question do ~

product protectlon normally applies to documents prepared
attorney in connection with litigation, or in anticipation
potential lltlgatlon.14 The avallablllty of work product
protection for documents prepared in antlclpatlon of
congressional hearings is uncertain.

ITI. Relationship to Previous Policy

The White House asserted no privileges in connection
with its response to the 0IC subpoenas seeking documents relatlng
to contacts between White House and Treasury officials concerning
the RTC’s Whitewater activities and the activities of the White
House staff in connection with the Foster suicide. (We have
withheld, but without explicit assertions of privilege, documents
‘generated by the Counsel’s Office in preparation for
congressional hearings.) In connection with those phases of the
OIC -investigation, the President has frequently expressed his
intention to cooperate fully with the 0IC and has noted, as
evidence of his cooperation, his waiver of executive privilege in
those contexts.l® I am aware of no statement by the President, .

not reflect confidential client communications. Second, tg;\iiif////
an 9
of

13 gee In re Sealed case, 737 F.2d 94, 99 (D.C. Cir. 1984)
(emphasis in original); Coastal States Gas Corp., 617 F.2d at 862
(attorney~-client privilege protects documents generated by &
attorneys that may reveal "information which the client has
- previously confided to the attorney’s trust); Mead Data Central,
Inc. v. United States Dept. Air Force, 566 F.2d 242 (D.C. Cir.
1977) (attorney-client privilege applicable to communications’
from attorney to client "based on confidential 1nformatlon
prov1ded by the client").

14  gee Hickman v. Ta lor, 329 U.S. 495, 509-510 (1947).

15 The Presideht has made the following statements on the
issue of assertion of privilege. On March 7, 1994, during a
press conference, the President was asked a series of questions
regarding the issue of White House-Treasury contacts regarding
Whitewater.. The President noted his intention to cooperate fully
with the special counsel’s subpoenas relating to the matter.
Later, he was asked whether, as part of his commitment to
cooperate, he would instruct his staff not to assert any
privileges. The President replied, "I can’t answer any of those
questions because I haven’t even thought about it." Transcript
of Press Conference by President Clinton and Chairman '

Shevardnadze (3/7/94).

The following day, in the press conference announcing the
vappointment of Lloyd Cutler as Special Counsel, the President was
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asked:

To follow up on a statement that came up yesterday that
perhaps you’ve had a chance to discuss with Mr. Cutler
-=- have you decided whether you’re going to be able to
-- invoking executive privilege and the lawyer-client
relationship in response to all these inquiries?

The President responded:

0 bvious ; I have no way of knowing what will

come up. But it is hard for me to imagine a case in
which I would invoke it. In other words =-- again, I

can’‘t imagine everything that -- it’s difficult for me
-- I thought about it a little bit, and we’ve talked
about it a little bit. My interest is to get the facts
out, fix the procedures for the future, get the facts
out about what was known here and what happened, and
cooperate with the special counsel. So I can’t -- it’s
hard for me to imagine a circumstance in, which that
would be an appropriate thing for me to do.

Transcript of Remarks by the President in Appointment of Lloyd
Cutler for Special Counsel to the President (3/8/94) (emphasis
added). The President’s answer was clearly directed to the issue
of White House-Treasury contacts, which was the focus of

~attention at the time.

When . turning over documents relating to the contacts issue
in March 1994, Joel Klein noted that no documents were being
withhelad under a claim of attorney-client or executive privilege.
The Washington Post (3/11/94). Later, the President also noted
that he had not asserted any privileges. In a press conference
on April 5, 1994, the President stated:

[Tlhe Watergate special counsel, Sam Dash . . . said,
Bill Clinton’s not like previous administrations; they

- haven’t stonewalled, they’ve given up all the
information. Every time there’s a subpoena they
quickly comply. I’ve claimed no executive privilege;
I’ve looked for no procedural ways to get around this.
I say, you tell me what you want to know, I’ll give you
the information. I have done everything I could to be
open and above board.

Transcript of - Pre51dent Clinton’s Remarks in April 5 Event in
Charlotte, N.C. (4/6/94).
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‘ There are important differences between the dBcuments o
previocusly produced to the OIC and those sought by the‘shpgozgi:ﬁgb/
to Mr. Lindsey that easily justify the assertion of privileges . -
now. The documents subpoenaed from the White House in connection
with the Foster and the contacts issues were generated by White
House officials whose conduct as White House officials was being
examined, and were created roughly contemporaneously with the
conduct under investigation. 1In contrast, the current subpoena
focuses on pre-inaugural events. The documents we now propose to
withhold reflect only the White House’s internal efforts to
respond to the scrutiny of these past events, and thus are only
"secondary sources" of information relevant to that inquiry. Any
relevant information contained in the documents is more reliably
and appropriately obtained elsewhere. The 0OIC’s need for these
documents is therefore minimal, and does not override the strong
interests of the Presidency in maintaining the confidentiality of
such internal White House documents.
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THE WHITE HOUSE
WASHINGTON

February 6, 1995

MEMORAﬁDUM'FOR ABNER J. MIKVA
COUNSEL TO THE PRESIDENT

FROM: ' ~ STEPHEN R. NEUWIRT
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: EXECUTIVE PRIVILEGE

A federal district judge recently upheld a formal claim of
privilege by the Clinton Administration with respect to documents
reflecting communications between -the White House and executive
branch agencies.

Private plaintiffs had sought those documents in the
"spotted owl" litigation in Washington state, before Judge
William Dwyer. Those documents addressed development of the
Administration’s plan for the Northwest forests.

This past sumnmer, Lloyd and I strongly encouraged the
Justice Department to assert some form of "executive privilege"
in the litigation. At the time, the White House had withheld
from two Congressional committees similar types of documents
reflecting White House-agency communications.

The Justice Department asserted both the "deliberative
process" privilege and, where appropriate, the attorney-client
and work product privileges. The Department preferred not to use
the term "executive privilege" for two reasons. First, OLC has
traditionally taken the position that the deliberative process
privilege -- like the attorney client or work product privilege
-- is a species of executive privilege. Second, the attorneys
handling the litigation (including Lois Schiffer) felt that the
term "executive privilege" might generate a negative political
reaction in the communities affected by the Administration’s
forest plan.

As 'you will see in the attached opinion, Judge Dwyer chose
not to reach attorney-client or work product claims once he
determined that the documents were privileged on deliberative
process grounds. The Justice Department’s brief on these issues
is also attached. ' ‘

.Attachments
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MEMORANDUM FOR SANDY BERGER
SUSAN BROPHY
SALLY KATZEN
BRUCE LINDSEY
SYLVIA MATHEWS
KATIE McGINTY
JACK QUINN
- CAROL RASCO
ROBERT RUBIN

FROM: LLOYD CUTLER
STEPHEN NEUWIRTH

SUBJECT: 3:00 p.m. meeting today on Congressional
requests for information concerning the
White House role in agency rulemaking

The purposes of today’s meeting are (1) to review the
Administration’s policy on the confidentiality of discussions
between the White House and Executive Branch agencies on
rulemaking and regulatory issues; and (2) to determine what
action, if any, the White House should take in response to a
written request to EPA from Senator Baucus seeking detailed
information on the National Economic Council and its role in any
EPA rulemaking, regulatory or pollcy matters since the start of
the Admlnlstration :

Background

As you know, Senator Baucus, Chairman of the Senate
Committee on Environment and Public Works, has been investigating
EPA’s promulgation of rules for compliance with statutory re-
formulated gasoline (RFG) standards under the Clean Air Act. 1In
May, the Senator sent to the White House written requests for
information concerning what role, if any, the National Economic
Council played in EPA’s rulemaking process (including what
contacts the White House had on the RFG issue with the Government
of Venezuela and the Venezuelan oil company, PDVSA).

The White House prov;ded Senator Baucus with comprehensive
information on the involvement of NEC and other White House staff
on the RFG issue, as well as information about the involvement of
other offices in the Executive Office of the President (NSC, OMB
and USTR). We explained that this information was subject to
claims of executive pr1v1lege, ‘but was being provided in a Splrlt
of cooperatlon.
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The White House also prov1ded a description of Fhe NEC’s >§
coordinating role in the Executive Branch. But we decllned to
provide a list, requested by Senator Baucus, of all EPA {
. regulatory issues, during the period February 1993 to tpe g0

‘present, in which the NEC was involved and the dates an e
- participants of all meetings 1nvolv1ng NEC that included
discussions of EPA regulatory issues. We explalned our view that
this broad and extremely burdensome request is not appropriate in
‘relation to the matter under investigation, 'and is totally
unrelated to the RFG issue.

Q

Senator Baucus has now directed a new set of broad requests
to EPA, seeking comprehensive information on the relationship
between the NEC and EPA since the start of the Administration.
Senator Baucus now requests production by EPA of:

- complete and unredacted copies of all correspondence,
memoranda, reports, or notes received by EPA from the
NEC;

- a list of all NEC meetings attended by EPA staff during
which matters involving EPA were discussed, including
the dates, EPA staff in attendance, and the subject of
the discussion; and

- complete and unredacted copies of all notes, minutes,
memoranda, reports, or correspondence prepared by EPA
personnel pertaining to NEC meetings.

The approach taken by the Admlnlstratlon in respondlng to
this request will set a precedent that could have broad
ramifications for other policy councils in the Whlte House.

We have attached copies of the White House correspondence
with Senator Baucus, as well as Senator Baucus’ most recent
request to EPA. The White House responses to Senator Baucus
should be treated as confidential and should not be distributed.
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Withdrawal/Redaction Sheet
Clinton Library -

DOCUMENT NO. SUBJECT/TITLE T DATE RESTRICTION

AND TYPE ’ :

001. letter Lioyd Cutler to Max Baucus; RE: National Economic Council (NEC) 05/12/1994  P5 SO ‘-/
(7 pages)

002. letter Lloyd Cutler to Max Baucus; RE: Environmental Protection Agency 06/01/1994 Ps S0 S
(3 pages)

003. letter Lloyd Cutler to Max Baucus; RE: Natzonal Economic Councﬂ (NEC) 06/17/19%4 P5 g0 (e

: (4 pages)
004. letter Gary S. Cuzy to David Finnegan; RE: Environmental Protection 06/17/1994  P5 50 F
‘ Agency (EPA) (2 pages)
005 . letter Abner J. Mikva to Reid P.F. Stuntz; RE: Environmental Protecuon 12/21/1994 PS5 5 0 &

Agency (EPA) (2 pages) -

006. talling points RE: Legal Team (2 pages) 12/13/19%94  P§ S O q

007. draft RE: Whitewater Team (2 pages) 01/20/1995 PS5 S |O
008. draft Draft Q&A's RE: Attorney-Client/ Work Product (1 page) nd, ps St/
009. draft Draft Q&A's RE: Attorney-Client/Work Product (3 pages) ' 04/06/1995  P5 S / 9\
010. draft Recommendations; RE: Interagency Criminal Referral Form (7‘pages) 12/011994 ps &'/ 3
011. memo Jane Sherburne to the File; RE: Meeting with Independent Counsei @3 02/20/1995 P5 S I "’(
pages) ~
012. list RE: Task List (12 pages) 12131994 ps S| S
COLLECTION:
Clinton Presidential Records
Counsel's Office
Beth Nolan
OA/Box Number: 23484
FOLDER TITLE:
Judge's Desk File on Whitewater, (1995) [2] )
: Debbie Bush
2006-0320-F
db2039

RESTRICTION CODES

Presidential Records Act ~ [44 U.S.C. 2264(3)] Freedom of Information Act - [5 U.S.C. 552(b)]

P1 National Security Classified Information [(a)(1) of the PRA)

P2 Relating to the appointment to Federal office [(2)(2) of the PRA]

P3 Release would violate a Federal statute [(a)}3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P& Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3). ’
RR. Document will be reviewed upon request.

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA)

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)}(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA}

b{9) Release would disclose geological or geophysncal information
concerning wells [(b)(9) of the FOIA]}

WJC LIBRARY PHOTOCOPY




THE WHITE HOUSE
WASHINGTCN

May 12, 1994

Honorable Max Baucus

Chairman
Committee on Environment and Publlc WOrks

United States Senate
Washlngton,‘D c. 20510

Dear Mr. Chairman:

This letter responds to your letter to Robert Rubin, dated
April 28, 1994, concerning what role, if any, the National
Economic Council (NEC) played with respect to the Environmental
Protection Agency’s promulgation in December 1993 of a flnal rule

on reformulated gasoline. -

As an initial matter, it should be noted that the NEC is a
Cabinet-level council established by President Clinton pursuant

"+ to Executive Order 12835 (January 25, 1993). The membership

includes the President; the Vice President; the Secretaries of
State, the Treasury, Defense, Agriculture, Commerce, Labor,
.Housing and Urban Development, Transportation and Energy; the
Administrator of EPA; the Administrator of the Small Business
Administration; the Chair of the Council of Economic Advisers;
the Director of the Office of Management and Budget; the United
States Trade Representative; the Assistants to the President for
Economic Policy and Domestic Policy; the National Security
Adviser; and the Assistant to the President for Science and

Technology Policy.

The principal functions of the NEC are to coordinate the
economic policy-making process with respect to domestic and
international economic issues; to coordinate economic policy
advice to the President; to ensure that economic policy decisions.
and programs are consistent with the President’s stated goals;
and to monitor 1mplementatlon of the President’s economic pollcy

agenda.

Pursuant to Executive Order 12835, the NEC staff is a White
House staff group headed by the Assistant to the President for
Economic Policy. The staff is responsible for carrying out the
day-to-day tasks involved in coordination and integration of

Administration economic policy.

In respohding to your letter, we first set forth a skeletal

. éhronology of events bearing on the questions in your April 28
letter, and then provide answers to those questions. The
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1nformat10n below is subject to clalms of executive pr1v1lege, L} 2
but is provided in a Splrlt of cooperatlon.. In provmdlng this Eﬂ) ~
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information, we do not waive any such claims of executive 2
privilege and reserve the right to assert such claims in ths\\*_—’;fé//

In 1991, 1992 and 1993, EPA promulgated several proposed
versions of a rule on compliance with statutory reformulated
‘gasoline (RFG) standards. We understand that during the fall of
1992 and during 1993, EPA officials held a series of meetings --
including meetings with representatives of Petroleos de Venezuela
(PDVSA), the Government of Venezuela, domestic refiners and
officials of other agencies -- to discuss the proposed rule. We
understand that officials of the State Department and the United
States Trade Representative participated in discussions on the
RFG issue with representatives of Venezuela and PDVSA during this

period.

At the request of the Ambassador of Venezuela, W. Bowman
Cutter, Deputy Assistant to the President for Economic Policy and
a principal point of contact in the White House for international
- economic policy issues, met on December 6, 1993, with the

Ambassador and two other Venezuelan government officials, and
Venezuela registered its concerns -- including potential claims
under the General Agreement on Tariffs and Trade (GATT) --
regarding the RFG issue.

On December 13, 1993, Sally Katzen, Administrator of OMB’s
Office of Information and Regulatory Affairs, met with
representatives of PDVSA and discussed the Venezuela RFG issue.

On December 14, 1993, Mr. Cutter convened a meetlng composed
largely of deputy level officials to discuss the Venezuela RFG
issue. The RFG rule under consideration by EPA implicated
international economic and trade issues of concern to the
Department of State and the United States Trade Representative
(USTR). The purpose of this December 14 meeting was to allow an
airing of issues arising from the different perspectives of the
interested agencies. EPA reported that a court-ordered deadline
of December 15, 1993, for promulgating a final rule would
preclude resolutlon of the Venezuela RFG issue before the final
RFG rule would be promulgated, but that EPA wanted to continue to
meet with officials from Venezuela after the rule was
promulgated. It was agreed that the State Department would
advise Venezuela officials that EPA wanted to continue
discussions notwithstanding the issuance of a final rule.

On December 15, 1993, EPA announced the promulgation of a
final RFG rule. At the press conference announcing the rule, an
EPA official noted that EPA was still considering the Venezuela
RFG issue and would continue discussions with PDVSA.
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'On January 14, 1994, the Venezuelan government requested -
formal consultatlons on the December 15 final rule pursyant to é;f
Article XXII of the GATT. Venezuela claimed that the final rule
constituted discrimination in violation of GATT, because :
not allow foreign refiners to establish 1nd1v1dual basellnes,

domestic refiners are allowed.

During February and March 1993, officials of EPA, USTR and
the State Department continued discussions on the RFG issue with
the Venezuelans, including a consultation pursuant to Article’
XXII of the GATT. This consultation was a normal procedure
required by the GATT following a formal request from the
Government of Venezuela.. )

Mr. Cutter called for an interagency meeting on the RFG
issue to be held on March 14, 1994, to allow for a report on the
status of EPA’s continued discussions with the Venezuelans, and
to provide an opportunlty for airing issues with respect to steps
EPA might take in response to those discussions. Mr. Cutter was
unable to attend this meeting, and the meeting was chaired by Ms.

Katzen of OIRA.

Ms. Katzen convened two additional follow-up interagency
meetings, and one interagency telephone conference call, on the
RFG issue during March and April of 1994. These meetings also
addressed informal inquiries from Congre551onal offices regarding

the Venezuela RFG issue.

on April 22, 1994, EPA promulgated a proposed RFG rule that
would revise the final rule of December 15, 1993.

The NEC as a body of principals never met to discuss the
Venezuela RFG issue. As noted, certain members of the NEC staff
were involved in interagency meetlngs on the issue, meetlngs
convened for the purpose of airing and coordinating the various
agency perspectives on a matter that implicated national and
international economic and trade concerns and involved a foreign

‘government.

Set forth below. are the specific answers to the numbered
questions in your April 28 letter. . .

1. Five members of the NEC staff have worked on the
Venezuela reformulated gas (RFG) rule issue: Robert E. Rubin,.
Assistant to the President for Economic Policy; W. Bowman
Cutter, Deputy Assistant to the President for Economic Policy;
Heather Ross, Special Assistant to the President; Sylvia Mathews,
Special Assistant to Mr. Rubin; and Holly Hammonds, formerly
Director to the NEC and the National Security Council.

2. The NEC as a body of principals never met to discuss
the Venezuela RFG issue. Members of the NEC staff participated

3
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in meetings as follows, according to the best recollectlons of
those involved: W
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A group composed largely of deputy level officials\met to éﬁ
discuss the Venezuela RFG issue on the evening of Decemb 14,
1993, in Room 231 of the 0ld Executive Office Building. The RFG
rule under consideration by EPA implicated international economic
and trade issues of concern to the Department of State and the
United States Trade Representative (USTR). The purpose of the
December 14 meeting was to allow an airing of issues arising from
‘the different perspectives of the interested agencies. Those
attending the meeting were: Carol Browner, Administrator of EPA;
Michael Vanderberg, Chief of Staff to the Administrator of EPA;
Richard Wilson, Director for Mobile Sources, Air & Radiation,
EPA; W. Bowman Cutter, Deputy Assistant to the President for -

" Economic Policy; Heather Ross, Special Assistant to the President
for Economic Policy; Samuel (Sandy) Berger, Deputy Assistant to
the President for National Security; Sally Katzen, Adnministrator,
OMB Office of Information and Regulatory Affairs; Joan Spero,
Under Secretary of State for Economic and Agricultural Affairs;
Ambassador Alexander Watson, Bureau of Inter-American Affairs,
Department of State; and Ambassador Charlene Barshefsky, Deputy
United States Trade Representatlve.

EPA continued discussions wzth the Venezuelans on the RFG
issue after December 15, 1993. Mr. Cutter called for an
interagency meeting to be held on March 14, 1994, to allow for a
report by EPA on the status of EPA’s continued discussions with
the Venezuelans, and to provide an opportunity for airing issues
with respect to steps EPA might take in response to those
discussions, as well as the timing of any response to the
Venezuelans. While this meeting did take place on March 14 in
Room 180 of the 0ld Executive Office Building, Mr. Cutter was
unable to attend, and the meeting was chaired by Sally Katzen,
Administrator of OIRA. Holly Hammonds and ‘Heather Ross of the
NEC staff attended this March 14, 1994 meeting. Other attendees
included Mary Nichols, Assistant Administrator, Air & Radiation,
EPA; Mary Smith, Director of Field Operations & Support, Air &
Radiation, EPA; Richard Wilson, Director for Mobile Sources, Air
& Radiation, EPA; Joan Spero, Under Secretary of State for
Economic and Agricultural Affairs; Edward Casey, Deputy Assistant
Secretary of State for the Bureau of Inter-American Affairs; Kyle
Simpson, Executive Assistant, Office of the Deputy Secretary of
Energy; Wesley Warren, Assoc1ate Director, White House Office of
Environmental Policy; Eileen Clausen, Special Assistant to the
President for Global and Environmental Affairs, National Security
Council; Bruce Lindsey, Assistant to the President and Senior
- Advisor; Barbara Chow, Special Assistant to the President for
Legislative Affairs; Ambassador Charlene Barshefsky, Deputy
United States Trade Representative; and Daniel Brinza, Senior
Advisor and Special Counsel for Natural Resources, USTR.
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After March 14, 1994, Ms. Katzen of OIRA convened two B!
interagency meetlngs for agency representatlves and Whlte House :”
staff at which the Venezuela RFG issue, including 1nqulrges on &/
the matter from CongreSSLQnal offices, was discussed. One , €§b

meeting was held in Ms. Katzen’s office, Room 350 of the o1
Executive Office Building; the second meeting was held in Rod

180 of the OEOB. Sylvia Mathews attended both of these meetings
for the NEC; Heather Ross of the NEC attended the second of these

meetings.

Ms. Katzen ‘also chaired an interagency telephone conference
call on the Venezuela RFG issue on April 20, 1994. Robert Rubln,
Heather Ross and Sylvia Mathews of the NEC each part1c1pated in
this telephone conference call.

3. At the request of the Ambassador‘of Venezuela, Mr.
Cutter met on December 6, 1993, with the Ambassador, the Economic
Counselor of the Embassy of Venezuela, and the Minister of Energy
of the Government of Venezuela. The Ambassador requested the
meeting so that Venezuela could register its concern regarding
the reformulated gasoline. issue.

At the meeting, the Ambassador described Venezuela’s point
of view regarding the issue. In particular, the Venezuelans
argued that if EPA were to adopt a rule that would not allow
foreign refiners to establish individual baselines, as domestic
refiners would be allowed, this would amount to discrimination in

violation of the GATT.

" Mr. Cutter asked at the meeting whether the Department of
State and EPA were aware of the nature of Venezuela’s concern.
Mr. Cutter was told that the Venezuelans had been in frequent
contact with both agencies throughout much of 1993 and that both
agencies were well aware of the issue. Mr. Cutter thanked the
‘Ambassador for providing this information and concluded the

meeting.

This December 6 meeting was in no respects unusual. In
addition to his responsibilities as day-to-day manager of the NEC
staff, Mr. Cutter has functioned within the White House staff as
a pr1nc1pal point of contact for international . economic policy

issues.

Neither Mr. Cutter nor other members of the NEC staff
attended any other meetings with Venezuelan government officials .
or representatives of PDVSA concerning the Venezuela RFG issue.
We understand, however, that representatives of Venezuela did
meet regarding this issue with officials of various agencies of
the Unlted States Government.

4. Sally Katzen of OIRA met with representatlves of PDVSA
on December 13, 1993, and discussed the Venezuela RFG issue.

5 -
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States Trade Representative, also a separate entity withihthe
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OIRA is an office within OMB, which is an agency within the Zi
Executive Office of the President. R ~
&,

.Since February 1, 1993, members. of the staff of thE\Uhited é?/

Executive Office of the President, met with representatives o ,
the Venezuelan Government and PDVSA and discussed the Venezuela
RFG issue on several occasions. On April 23, 1993,
representatives of the Venezuelan government raised the RFG issue
with USTR staff at a U.S.-Venezuela Trade and Investment Council
Meeting; the issue had not been formally on the meeting agenda.
During November 1993, a member of the USTR staff attended a
meeting between EPA officials and representatives of PDVSA at
which the RFG issue was discussed. On December 10, 1993, USTR
staff discussed the RFG issue with Venezuelan Energy Minister
Parra and Ambassador Sosa, Emissary of the Venezuelan President-
elect. On February 11, 1994, members of the USTR staff, as well
as officials of the State Department and EPA, participated in a
consultation with the Government of Venezuela, pursuant to
Article XXII of the GATT, on the RFG issue. And on March 11,
1994, representatives of the Venezuelan government met with USTR
staff to discuss Venezuela’s position on the issue.

One member of the National Security Council staff met on a
number of occasions with representatives of the Government of

" Venezuela, and on one occasion with representatives of PDVSA,

during 1993 and 1994, where, among other issues, the Venezuela
RFG issue was raised.

To our knowledge, no members of the staff of the White House
Office other than Mr. Cutter met with representatives of the
Venezuelan government or PDVSA regarding the Venezuela RFG issue.
Several members of the White House Office staff did participate
in meetings at which the Venezuela RFG issue was discussed.

5. The purpose and mission of the NEC includes, as noted
above, coordinating and integrating the development of national
and international economic policy for the President. A
significant aspect of this mission is to assist in the
coordination of different perspectives that emerge as agencies of
the Executive Branch pursue their particular missions. In the
case of the Venezuela RFG issue, it became clear that an action
contemplated by EPA would implicate international economic and
trade issues involving a foreign government -- including an
asserted violation of the GATT -- of concern both to the
Department of State and the United States Trade Representative.
The role and responsibility of the NEC in this instance was to
coordinate among the agencies involved so that there could be an
airing of issues. It was for this purpose that the meetings of
December 14, 1993, and March 14, 1994, were held.
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6. At the December 14, 1993 meeting, EPA reported that I
there had been discussions between EPA and officials from é§;

Venezuela and PDVSA, that the December 15, 1993 deadline\for o
- promulgating a final rule precluded resolution of the Vene ela '
RFG issue before the final RFG rule would be promulgated, and

that EPA wanted to continue to meet with the Venezuelans after

the rule was promulgated. At the meeting, it was agreed that the
State Department would inform Venezuelan officials that EPA

wanted to continue discussions with the Venezuelans K
notwithstanding the issuance of a final rule. The NEC did not
itself make any decision regarding these continued discussions.

7. The Venezuelan RFG issue was a specific instance of
interagency coordination by the NEC staff where action by an
agency implicated international economic and trade concerns, in
this case 1nvolv1ng a forelgn government. The NEC typically is
involved in issues requiring resolution of, or the development of
a process for resolving, differences of perspective among
different agencies. Such coordination necessarily covers the
full spectrum of policy development, including Presidential
~decisions and initiatives, regulatory process, and legislative
development. The NEC and the NEC.staff have carried out
coordinating activities across this full spectrum, and many of
the issues addressed have involved EPA -- the Administrator of
which is a member of the NEC -- because of that agency’s
important involvement in issues that have a significant economlc

dlmen51on.

* * *

As you know, this Administration has been committed to
ensuring a coordinated economic policy, and has given particular
focus to the complex intersection of trade and environmental
issues. The Administration believes firmly that a strong
environmental policy is good economic policy, and looks forward
to working with you and other members of Congress to realize that
vision.

Sincerely,

s ) ity

Special Counsel to the President
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THE WHITE HOUSE
WASHINGTON

June 1, 1994

Honorable Max Baucus

Chairman

Committee on Environment and Public Works
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

I have received your letter of May 17, 1994, in which you
have set forth additional questions concerning the Environmental
Protection Agency’s rule on reformulated gasoline (RFG).

As you know, my letter of May 12, 1994, explained that the
National Economic Council as a body of principals never
considered the Venezuela RFG issue. That letter also set forth
that certain members of the NEC staff were involved in
interagency meetings on the Venezuela RFG issue, meetings
convened for the purpose of airing and coordinating the various
agency perspectives on a matter that implicated international
economic and trade concerns and involved a foreign government.
As I noted, this Administration has given particular focus to the
complex intersection of environmental and trade issues, and
believes firmly that a strong environmental policy is good
economic policy.

Set forth below are specific answers to the numbered
questions in your May 17 letter.

1. We have attempted to provide you with accurate and
complete information on the Venezuela RFG issue, including, among
other things, information on any meetings on that issue involving
members of the NEC staff and EPA. As explained in my letter of
May 12, the Venezuela RFG issue was a specific instance of
interagency coordination by the NEC staff where action by an
agency implicated international economic and trade concerns.

: You have also requested a complete list of all EPA
-regulatory issues in which the NEC was involved from February 1,
1993 to the present, and the dates of and participants -in all
meetings during that period that involved the NEC and included
discussions of EPA regulatory issues. We do not believe this
broad and extremely burdensome request is approprlate in relation
to the particular matter you are rev1ew1ng, and it is totally
unrelated to the Venezuela RFG issue.
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2. As set forth in my letter of May 12, W. Bowman Cutter
of the NEC convened a meeting on December 14, 1993, composed
largely of deputy level officials, to discuss the Venezuela RFG ‘%
issue. The purpose of the December 14 meeting was to allow an %g
airing of issues arising from the different perspectives the
interested agencies. EPA reported that the Venezuela RFG issue
could not be resolved prior to the court-ordered deadline of
December 15, 1993, for promulgating a final rule. EPA also
reported that it wanted to continue to meet with officials from
Venezuela to continue discussions on the RFG issue after the

final rule was promulgated.

‘?7 T

As I explained in my May 12 letter, it was agreed at the
December 14 meeting that the State Department would advise
Venezuelan officials that EPA wanted to continue discussions
notwithstanding the issuance of a final rule. It is a normal
role of the State Department to communicate messages from the
United States government to foreign cfficials. It was necessary
to advise Venezuelan officials that EPA wanted to continue
discussions because without such advice, the Venezuelan officials
might construe the issuance of the final rule as the end of the
matter. Among the issues that EPA wanted to continue to discuss
with Venezuelan officials were those relating to monitoring and
enforcement of individual baselines, issues that were necessary
to resolve before the final rule promulgated on December 15 could
be modified. As set forth in my letter of May 12, EPA announced
on December 15 the promulgation of the final rule. At the press
conference announcing the rule, an EPA official noted that EPA
was still considering the Venezuela RFG issue and would continue

discussions with PDVSA. .

3. As set forth in my letter of May 12, one member of the
National Security Council staff, the Special Assistant to the
President and Senior Director for Inter-American Affairs, Richard -
Feinberg, met on a number of occasions during 1993 and 1994 with
representatives of the Government of Venezuela, and on one
occasion with representatives of PDVSA, where, among other
issues, the Venezuela RFG issue was raised. As a Senior
Director, Mr. Feinberg meets frequently with officials
representlng the Government of Venezuela as well as other Latin

American countrles N

In the context of a December 1993 visit to Venezuela to
express United States support for the upcoming democratic
elections, Mr. Feinberg met with Venezuelan Minister of Energy
Parra to discuss the Venezuela RFG issue. Mr. Parra indicated
that the RFG issue had become a national issue in Venezuela and
raised trade concerns that could give rise to a GATT challenge.
Mr. Feinberg listened to the Venezuelan Government’s concerns
about the international implications of the RFG issue and
indicated that he would study the problem when he returned to
Washington. During this same trip, Mr. Feinberg was briefed on

2
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the general Venezuelan economic picture by Venezuelan:officials Za

and industry representatives, including representatlves of PDVSA. pf
These PDVSA representatives took the opportunity to ré{?e the RFG_b
issue with Mr. Feinberg. K>

Venezuelan government officials raised the RFG issue with
Mr. Feinberg on other occasions, as they would other matters of
importance to United States-Venezuelan relations. This occurred,
for example, when a Venezuelan delegation visited Washington at
some time after Mr. Feinberg’s December 1993 trip to Venezuela.
Consistent with his responsibilities, Mr. Feinberg recalls that
he reported on the international implications of the RFG issue to

‘the Deputy Assistant to the President for National Security. .

4. As set forth in my letter of May 12, the meetings
addressing the Venezuela RFG issue on December 14, 1993 and March
14, 1994, were not meetings of the NEC as a body of principals,
though members of the NEC staff did attend both meetings. No NEC
minutes were created for either of those meetings. '

Tk ok %

The ‘information provided above, like the information in my
letter of May 12, is subject to claims of executive privilege,
but is provided in a spirit of cooperation. 1In providing this
information, we do not waive any such claims of executive

privilege and reserve the right to assert such claims in the

future.

Slncerely,

Special Counsel to the President
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June 17, 1994

Honorable Max Baucus
Chairman -
Committee on Environment and Public Works
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

I have reviewed your letter to me, dated June 9, 1994,
seeking additional information about the involvement of the
National Economic Council in EPA regulatory matters other than
the Venezuela RFG issue, from February 1993 to the present. I
have also reviewed your letter to EPA Administrator Browner,
dated ‘May 24, 1994, seekihg broad categories of information
relating to meetings of the NEC, and communications between the
EPA and the NEC, from January 1993 to the present.

We continue to belleve that these broad requests to the
"White House and the EPA raise questions .of executive privilege,
go well beyond the particular matters you are reviewing, and are
extremely burdensome to comply with. However, in an effort to
cooperate with your Committee, we set forth below a list of
"issues giving rise to communications between the NEC and the EPA
from January 25, 1993, to the present. This information is
provided in response both to your June 9 letter to me and the
first three questlons of your May 24 1etter to Administrator
Browner. :

As you know, the NEC is a Cabinet-level council established
by President Clinton pursuant to Executive Order 12835 (January
25, 1993). The President and Vice President are both members of
the Council, as is the Administrator of the EPA, an Executive
Branch agency. The principal functions of the NEC, as set forth
in Executive Order 12835, are to coordinate the economic policy-
making process with respect to domestic and international
econonic issues; to coordinate economic policy advice to the
President; to ensure that economic policy decisions and programs
are con51stent with the President’s stated goals; and to monitor
implementation of the President’s economic policy agenda. The
NEC staff is a White House staff group headed by the Assistant to
the President for Economic Policy. The staff is responsible for
carrying out the day-to-day tasks involved in coordlnatlng and
integrating Admlnlstratlcn economic policy.

The Venezuelan RFG issue was a specific instance of A
interagency coordination by the NEC staff where proposed action
by an agency raised international economic and trade concerns, in

~
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this case 1nvolv1ng a foreign government and a major muitllateral 2
treaty to which the United States is a party. The NEC is also QQ

&.-

involved in issues requiring resolution of differences o Sy
perspective among different agencies, each with a single mission, #ﬁ
of its own. The NEC and the NEC staff have carried out
coordinating activities across this full spectrum, including the
EPA, because of the economic as well as the envxronmental policy
1mpllcatlons of that agency’s major mission.

In fulfilling these duties since February 1993, tﬁe NEC
staff has worked with the EPA on many issues. To the best of our
knowledge, these include: ’

¢ Superfund;

e the Clean Water Act:

¢ the Safe Drinking Water Act;

e the Food Safety Act (including new legislation on
pesticides) ;

e the BTU tax;
¢ Clean Air Act -- General cOanrmity;
e Clean Air Act -- Reférmulated Gasoline;

e the 1993 Earth Day Executive Orders (the Executive Orxrder
on recycling and the Executive Order on Environmental
Justice);

. Risk Assessment Principles;

e the Climate Change Action Plan;

¢ the Climate Change Post-2000 Strategy;

¢ 0il and Gas Incentives;

e issues relating to NAFTA;

¢ issues relating to trade and the envirénment;
¢ the Northwest Economic Adjustment Initiative;
o tﬁe Administratién’s wetlands policy; ‘
5 on-board refueling'vapor recovery;

e the Administration’s policy on regulatory takings;
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e the White House Conference on Travel and Tourism; Z
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e the proposed National Rural Summit; % ;?;
‘ : ‘ \ égf

° regulétory reform for small business; N C
e amendments to the Requlatory Flexibility Act; .

e displaced workers;

e federal facilities clean-up;

. the-wo;king group -on new and growing businesses;

e the wérking group on non-trade steel issues;

° fhe motor vehicle working group;

® the process, pursuant to the Climate Change Action Plan,-
to develop measures to significantly reduce greenhouse gas
emissions from personal motor vehicles; and

e the Ozone Transport Commission rulemaking.

A number of these issues -- including regulatory reform for
simall business, steel issues, and the proposed rural summit --
fall outside the major mission of the EPA. The NEC and its staff
ensured that the EPA had an opportunity to present to other
departments and agencies its views on such issues.

Further details concerning deliberations and exchanges of
advice at meetings of the NEC, or between the White House and the
EPA, on any of the aforementioned issues are clearly protected by
executive privilege. It is the Constitutional responsibility of
the President to coordinate and resolve conflicting perspectives
of agencies within the Executive Branch, including the EPA. It
is also well established that the President (directly or through
'his staff) is entitled to oversee, and communicate his views on,
rulemaking by Executive Branch departments and agencies. See,
e.g., Sierra Club v. Costle, 657 F.2d 298, 405-08 (D.C. Cir.
1981); Meyer v. Bush, 981 F.2d 1288, 1297 (Silberman, J.), 1307
(Wald, J., dissenting) (D.C. Cir. 1993). See generally United
States v. Nixon, 418 U.S. 683, 705, 708 (1974); Myers v. United
States, 272 U.S. 52, 117, 135 (1926). With respect to EPA
rulemaking under the Clean Air Act, the United States Court of
Appeals for the District of Columbia Circuit has observed:

The authority of the President to control and supervise
executive policymaking is derived from the
Constitution; the desirability of such control is ‘
demonstrable from the practical realities of admini-
strative rulemaking. ‘Regulations such as those
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involved here demand a careful weighing of cost, | Q9 2
environmental, and energy considerations. They ailso C) Z
have broad 1mpllcat10ns for national economic pol*cy. o~

- Our form of government simply could not function 3\ : 0/
effectively or rationally if key executive pollcymdkegfkﬁﬂ’ji//
were isolated from each other and from the Chief
Executive. Single mission agencies do not always have

the answers to complex regulatory problems.

Costle, supra, 657 F.2d at 406 (Wald, J.).

Where, as here, Congress has asserted a need for 1nformat10n
and the Executive Branch has a legitimate, constitutionally
recognized need to keep certain information confidential, each
Branch has a duty to seek to accommodate the legitimate needs of
the other. See generally United States v. American Tel. & Tel.
Co., 567 F.2d 121, 127, 130 (D.C. Cir. '1977) ("each branch should
take cognizance of an implicit constitutional mandate to seek
optimal accommodation through a realistic evaluation of the needs
of the conflicting branches in the particular fact situation").
We have attempted to accommodate your Committee’s interest in
obtaining information by providing you with detailed information
about the role of the NEC in the Venezuela RFG issue, as well as
the information above about other issues giving rise to
communications between the NEC and the EPA.

We will continue our efforts to arrive at a mutual accom-

‘modation as to any further information you require.

Sincerely,

Lloyd N. Cutler -
Special Counsel to the President
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T%g UNITED STATES ENVIRONMENTAL PROTECTION AGENGY ;o
N - WASHINGTON, D.C. 20460 i

JUN { 7 1994 ' GENSRALCOUNSEL

David Finnegan, Esq.

Counsel
Committee on Energy and commerce

House of Representatives
Room 2123 Rayburn
Washington, D.C. 20515

‘Dear Mr. Finnegan,

- Chairman Dingell’s letter of Aprll 21, 1994 requested that

~ EPA produce various documents concerning a prior EPA proposal,
under former President Bugh’s administration, on the use of
ethanol in reformulated gasollne, as well as documents concernlng
the recent EPAproposal to require the use of renewable
oxygenates in reformulated gasoline. Enclosed is EPA’s response
. to this document request.

The vast bulk of the documents are not considered
confidential by EPA. However, as we discussed, EPA does consider
certain of the documents to be confidential and privileged under
the deliberative process, attorney client, or attorney-work
product doctrine. EPA does not intend to waive the protection of
these privileges by releasing these documents to the Committee.
These privileged and canfldentlal documents have been segregated
from other documents. ;

As weAhave discussed, EPA has been coordinating the
treatment of certain documents with the White House. Based on a
communication from Lloyd N. Cutler, Special Counsel to the
President, certain responsive documents are being produced that
reflect deliberations within the White House, or communications
between and among the White House and executive departments and
agencies. These documents are being provided to the Subcommittee
in a spirit of accommodation. Any applicable claims of executlve
privilege are not waived, and the right to assert such claims in
the future are reserved. These documents are identified
separately in the production. .

Certain other documents are not 'being produced at this
time, as the Special Counsel to the President is continuing to
examine them to determine whether they are subject to executive
privilege. Mr. Cutler notes that he expects to discuss wzth you
and the Subcommittee whether a mutually satisfactory
accommodation can be reached that will take account both .
Congress’ interest in obtaining information and the pr1v1lege

- accorded to dellberatlons w1th1n the Executive Branch.
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With respect to EPA documents previously produced relating
to foreign refiners, we at that time asserted several braag\-_“j§>/
categories of privilege. We will refine this aspect of ocur -
request on Monday. Finally, a few offices are still reviewing
their files to locate any responsive documents. I will promptly
forward any additional documents that are obtained based on this

search.

If you have any queétions-on this response to the Chairman’s
request for certain documents, please feel free to contact me at
{202} 260-8040, or contact John Hannon of my staff at (202) 260-

7634,
Slnceraly,
- '«7 A /
Gary S. Guzy
. Deputy General Counsel
enclosure '
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" THE WHITE HOUSE
WASHINGTON

December 21, 1994

Reid P. F. Stuntz
Staff Director and Chief Counsel
Subcommittee on Oversight and Investhatlons
Committee on Energy and Commerce
House of Representatives
Washington, D.C. 20515-6116

Dear Mr. Stuntz:

I am writing in response to Chairman Dingell’s letter, dated
August 29, 1994, to Administrator Browner of the Environmental
Protection Agency.

In June 1994, the Subcommlttee on 0ver51ght and
Investlgations convened a hearing on implementation of the Clean
Air Act provisions regarding reformulated gasoline. 1In
connection with that hearing, Chairman Dingell requested that EPA
produce certain documents to the Subcommittee. EPA promptly
produced a large volume of documents in response to that request.
By letter dated June 17, 1994, Gary Guzy, Deputy General Counsel
of EPA, also advised the Subcommittee that a small number of
documents responsive to the request were subject to potential
claims of executive privilege. Mr. Guzy explained in his letter
that the White House and EPA sought to work with the Subcommittee
to reach an accommodation with respect to these documents that
would take account of both Congress’ oversight interests and the
privilege accorded to deliberations within the Executive Branch.

As you know, it has been our position that only fourteen
documents responsive to the Chairman’s June 1994 request (along
‘with earlier drafts of those same documents) may be subject to
executive privilege claims. We have_ already shown four of these
documents to the Subcommittee staff.l

We agree with Chairman Dingell that discussions to date
between the White House Counsel’s Office and the Subcommittee
staff have been productive. We are, of course, prepared to
continue these discussions with you if you determine that further

1 The Chairman’s August 29 letter requests that the
documents at issue be returned by the White House to EPA. Please
note, however, that EPA has always retained the originals of all
of the documents in its files. The White House only received
copies of the documents, and has reviewed them to determine
whether they may be subject to claims of executive privilege.
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discussions are warranted. The policy of thlS Admlnlstratlon is

_4‘
to comply with Congressional requests for information to the 5'

fullest extent consistent with the constitutional and statutory mg'
obligations of the Executive Branch. While this Admlnlstratlon, ’
like its predecessors, has an obligation to protect the \\\\ 1./:///
confidentiality of some communlcations, executive privilege™wi-l

be asserted only after careful review demonstrates that assertion

of the privilege is necessary to protect Executive Branch
prerogatives. -Historically, good faith negotiations between

Congress and the Executive Branch have minimized the need for
invoking executive privilege.

We look forward to continuing to work with you on the
important issues within the Subcommittee’s ]urlsdictlon.

Sincerely,

(/g@,a //éﬂ

" Abner J.“Mikva
Counsel to the President :

cc: Jean Nelson
General Counsel
Environmental Protection Agency
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Talking Points

Legal Team Structure

a. JCS (in consultatlon with XX) will direct the
counsel's office preparation with respect to
issues related to the conduct of Administration
officials that could become the subject of
congressional hearings or press interest

i. on major issues, counsel office preparation
will include fact gathering and
investigation, legal research and the
preparation of briefing materials

ii.  at a minimum, lawyers will assemble for each
issue, a binder that includes a vanilla
summary of the issue, key documents, major
press stories, and a set of hard hitting Qs &
As.

b. JCS also will be responsible for liaison with

' other investigations (e.g. Starr, Smaltz, GAO) and
counsel for represented officials, .including
Kendall. ’

Legal Team Staffing

a. Current staff who have familiarity with targeted
issues will be designated to continue their work
on such issues under JCS direction

« N .

b. The legal team will be supplemented with
additional lawyers as necessary. We immediately
will add two (JCS wants three).

i. Senior Lawyer, prosecutor type, to:
(1) assist in liaison activity with
independent counsels and lawyers for
individuals :

(2) prepare for obstruction of justice
issues (RTC KC investigation; DOJr=§
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handling of criminal referrals; some Jay

Stephens) : \\ &,

.b p
N
(3) pick up unassigned issues {Tyséﬁ*sm\“di?///

Brown, NatlonsBank State Department,
PIC etc.] :

ii. Lawyer (Miriam Nemetz) to assist in
preparation for hearings on Foster document
handling

iii. [Lawyer for the Arkansas, pre-inaugural
issues -- WDC, MGSL, Hale, Rose, etc.)]

Support
i. Jennifer Dudley

ii. Legal Assistant.
iii. Kim Holliday (Secretary)r=§
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January 20,
Draft/Sherbqrne

Whitewater Team

Purpose -- To develop and implement a coherent offensive and
defensive White House strategy for responding to inquiries
directed at the character of the President or Mrs. Clinton.

Structure -- This objective will be implemented by the Office
of White House Counsel under the direction of Judge Mikva.
Jane Sherburne will oversee the operation of the Whitewater
team, which will report through her to Judge Mikva. The team
will consist of three components: -

a. Legal
i. Sherburne (Special Counsel)
ii. Fein (Associate Counsel)
iii. Nemetz (Associate Counsel)
iv. [additional lawyer]
V. [other OWHC lawyers as issues require -- e.g. Cerf .
_ with respect to Travel Office]
vi. [Ches Johnson - paralegal]
vii. Lisa Connelly - intern -
viii. Jennifer Dudley - researcher
b. Legislative
i.  Yurowsky (OWHC)
(1) Ira Fishman (Leg - House)
(2) [Mark Childress (Leg - Senate)]
c. Communications
i. [Fabiani or Eggleston (OWHC) ] ,
ii. [additional press assistant -- e.g. Schloss,
Gauldon, LeHane]
Scope
a. The team’s central focus will be issues that involve

direct challenges to the character of the Pre51dent or
Mrs. Cllnton.

i. pre-inaugural issues -- e.d.

(1) Rose Law Firm
(2) Commodities
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(3) Whitewater investment
(4) Madison

(5) Gubernatorial campaigns : ~
(6) Tyson relationship to WJC durlng ternm as%?/

governor ~\\\\-“—£§é//

ii. post-inaugural character/integrity issues -- e.q.

‘(1}1 HRC role in White House (Foster documents,
. Health Care Task Force, Travel Office etc.)
- (2) . criminal referrals re Madison

iii. conduct of senior White House officials that is.
being characterized as reflecting on or relating to
the character of the President or Mrs. Clinton -~
eogn . o ”

(1) White House/Treasury contacts
{2) Foster documents
(3) Travel Office

The team will not be primarily responsible for issues
related to the conduct of cabinet secretaries, other
White House officials (e.g. Magaziner, Watkins FEC issue)
or topics that involve criticisms of the White House with
more attenuated connections to character issues (e.gq.
Legal Defense Fund, White House budget & travel).
However, OWHC lawyers working on any of these issues will
consult and coordinate with the team to ensure a

- consistent White House response regarding matters that

may have broader implications for congressional hearings,
defense strategies, etc. ‘Such matters would include the
following: ~

i. questions involving the assertion of privileges
ii. requests for document production

iii. requests for witnesses

iv. potential criminal exposure

Process

a.

dally team meetings w1th core (Sherburne, Yurowsky,
[Eggleston/Fabiani]) and other as determlned by the
current agenda of "hot" issues

weekly meetings (more or less as necessary) with core

team and Mikva or Deputy and others from the OWHC
involved in the peripheral issues described in 3.b.
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PRIVILEGED AND-GONEIDENTIAY- /Q | ?f\;\

ATTORNEY-CLIENT/WORK PRODUCT . . 5] \ 5|
\ =

What does the $10,000 deduction for "Legal and Tax Preparation” represent?

&

73

¢,
Cq

Who paid this amount?

When was it paid?

Why were payments madevonly at that time?A
| What was the total legal bill for 19947

What is the total legal bill to date?

Are the Clintons getting a free ride on their legal fees? (e.g., why are they able to postpone
payment?) Isn't that a gift, like an interest-free loan? :

What is the difference between the amount associated with "Legal and Tax Preparation” and
the amount associated with "Accounting"?

Why isn't there any reporting about the Clinton's legal defense fund?

- Who determined that contributions to the fund are not income to the Clintons?
Who determined that income earned by the fund is not income to the Clintons?
What was the basis for fh¢se determinations?

Is there ‘a written opinion that can be made available to tﬁe prgss?

Is there any precedent for the decision not to treat any of this as income?

DETERMINED TO BE AN
ADMINISTRATIVE MARKING
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PRIVILEGED ANDCONFIDENITTAL™
ATTORNEY-CLIENT/WORK PRODUCT

represent?

A: This represents payments made dunng 1994 for tax-deductible return
preparation costs and legal expenses.

Q: Who paid this amount?

A: Mrs. Clinton paid this amount by checks.

Q:  When was it paid?

A: In March 1994

Q: Why were payments made only at that time?

Q: What was the legal bill for 1994

A: The legal bi’lls submitted to the Presidential Legal Expense Trust by Williams
& Connolly for 1994 were $ and, the legal bills submitted by
Skadden, Arps, Meagher & Flom were $ .

Q:  What is the total legal bill to date?

A: On February 3, the Presidential Legal Expense Trust announced that bills had
been certified to it as outstanding as of December 31, 1994, for Williams &
Connolly - $505,436, and for Skadden, Arps, Meagher & Flom - $476,246.

DETERMINED TO BE AN
ADMINISTRATIVE MARKING
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Q: . Are the Clintons getting a free ride on their legal fees? (e.g., why arg they cé\\/:
‘5 .

able to postpone payment?) Isn't that a gift, like an interest-free loan?\‘jy
A: No. As with many clients who suddenly face high legal ekpenses, they are

unable to pay these bills on a current basis. The firms are continuing to bill .
for past as well as current legal expenses :

Q:  What is the difference between the amount associated with "Legal and Tax
Preparation” and the amount associated with "Accounting"?

A: The "Accounting” deduction of $3,000 is a payment made to the President’s

Little Rock accountants for accounting work in preparing a ftnanc;al
disclosure report

Q: Why ish't there any reporting about the Clinton’s legal defense fund?

A: None is required under the tax laws.

Q:  Who determined that contributions to the fund are not income to the
Clintons? :

A: The Clintons’ legal and accounting advisors.

Q: Who determined that income eamed by the fund is not income to the
Clintons?

A:  The trust earned no income during 1994,
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Q:  What was the basis for these determinations? _ \ L

A: Legal and accounting advisors determined the contributions to the W
gifts, and therefore not taxable income.

Q: Is there a written opinion that can be made available to the press?

A: No.

Q:  Istherea preceden"c for the decision not to treat any of this as income?

A: There is no specific precedent for this situation. However, under the Internal

Revenue Code and a long line of judicial precedent, donations made out of
he donors’ generosity are recognlzed as tax free gifts.
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December 1. 1994
RECOMMENDATIONS

- The Departmant of Justics and any othor governmant satity involved in the

devalopment of the "luteragency Criminal Referral Form® aliould dewslop
and implement uniform intersgensy police for handhing erimingl referrals
asul wrimbrud Itvestlgations tnvolvisg the President, merabers of the
I’mdent‘ad:m family, and senjor administwation offidals. Thess policivs

'A_shmzld

3M

/\}% e
M o™
{

@  processing and routing of such criminal refurrals;

(b) efforts required to maintain the confidentislity of such ¢riminal
referrals, including deleclion and ssoclivning of aganey staff who
" eak" iuformation about criminal refarrals and eriminal
invextigations to the press or the publie;

() & method of providing notice to the agency head, the agency’s general
sognsel, aud the Director of ths Office of Government Fthics; and

(@) sdneating and updating egency staff on agendy polictes concerning
exirainal referraly apd orizminal invertigations.

The Offiece of Government Ethics should promulgate a stendard of conduct
delinasting what contacts between White House offidals and executive:

branch affininla aws prapar. (Thiz cauld alsa he nasamplished hy Exemrtive
Order.) ) '

70 address the difficnlties imposed by an extanded Vacancy Act
#xlanlntmam. the Committes recommendy eomsideration of the following twn
_ O, o "

Ons aption i to condust & revisw of the enacting or enabling legislation for
&1l agencies 1o ensure that that lagislation provides for a succession policy
&nd obviates the need for a Vacancy Aet appointment. Under this option,
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A muid aption 6 to uuend the Vacency Act to require the Office of %{5/‘
Government Hthics or other designated ethios official to review and jsaue a > °-
written ethics opinion on nctual and potential canflictn of intareat whiZ &~
Vaeanry Art appnintes may faee as a result of that appointes gerving two

sgensies.
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lnvgtﬁgahm in which the Precidont or = membor of the Presidant’s fumily ray be
rantioned.!

-

' In maling Becormandations Noa. 1 and 2, tbe Commitiee {5 bognizant of
the many azpuments in favor of providing advance notios 10 the Fragident. The
Committes recognizes that kistarically, Proaidents, intlnding Presidents Niton,
Carter, and Reagan, have received advanse natice ‘of criminal investigations into
both their vwn conduct us well ax (e cnwduct ¢f senior sdministration offfeials,
The Cammittee has also wonsidered the constitutional arguments favering the

_provision of such adyanta notice basad on the "vesting” and "take care” clauses of
Article II of the Constitution. Fiusily, the Commitice bag eonsidarsd varigus
public policy arguments—including that the President must be abls t0 respond to
preas inquiries to govern effectively—in faver of giving advance ostice to the
Progident and members of the Preaident’s amily of eriminal referrals apd
investigations. ' '

The Committee hes also considercd tha many arguments ogainst providing
sdvanos goides te the Pregident. The Committes swoognises the negakive offocts
advangs notice in Watergate and fran.contra matters have had on the offies of the
Prasidency. Tho Committes bes considored the "nesessary and propar” tlause of
Article I which grants the Congrese the authosity to “make all Laws which aball
be neceasary end proper for eawying into Exacution the feregeing Powers and all
uther Powers vaated in this Conmtaiion in the Cevernment of the United States,
ot i eny Department or Officar therenf.” The Cemmittos hos canwidered the
views uf suie constitutivnal experts shullonging che somstitutional basig of the
airong unitary ezecutive argument. Finally, the Committes has aleo considered
the poblic paliey argnments which militate against advence notice to the .
President, indluding tha long-hald notion that the United States is 8 government
of laws, not of men and women. The Cammittos belisves that public pliey ‘

- requires thet the public bave confidence in the syotem and not beliove that some
ara above the law. .

‘ The Committes beﬂeves that Recommendations Nos, 1 and 2 teke into
actount the historizal logsons of Watergate, Yran-contra, and the mvestigation of
the Carter family peanut buainess and that thesg reomnmeundations fmﬂy balsnce
the competing constitutional and publit policy concerns.
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Tha‘ Committas seggeeta that sartous cunsidaration be given to m;fﬁm;ﬁvs N
Order, lagiglation, or agescy regulation slong the nes set forth below, In making @ 5}
thiz sugpeation, the Comumittue has attempted to halanse competing concerns and 5 ~
propede a mothod to guide wa provision of ndvanss notize when it is most S
important. Tha Comumitiee attempisd to b comprehansive and to add A P

roultitude of pessible situations, thus, in making this saggostion, the Committee o
ban gone beyand the spetific factual situation which was the subjoct of these

oY
/f\oﬂ PRESN
AN ‘

No Departmnent of Juatics official, exscutive brauch agency official,
indepgendent apenny oficial, er other government officiel ¢hould provide
advancs poties to the President, 2 member of the President's famdily, eny
Whits House official, or any of their agents when the President or s ‘
raembar of the President’s family (who resides with the Preaident) iy listod
ad & "serpact” in & criminal referral® or is designatad a “gubject’ ur “targec
of & orizaiog investigntion.? ‘

Suth an Exetutive Order, legislation, o agensy regulatiun should not

precinda the provigion of kdvanee notisa whers the President or a2 member

of the Prosident’s family ia listed sololy as & "witness” In & crisping}

redarral,’ providad that the prosedures & giving soch advanee notiza,
described below, are followed. .

Formal advance aotios ahall be pruvided, pursnant to the prosedurs outlined
below, by the Attornsy General of the Urated States or the general counsel
of the ocacutive beasch agency o independent agency responsthls for o
eriminal referrel o 2 criminal investigation in which » senior

? A “muspect” is defined in the Interagensy Criminal Referrel Form ag & persoo
“suspustud of criminal vicletionals)” (3. Hrg. 108879 pp. 205.208)

$ A "subjact” of crimingl investigations is defined in the United States .
Attorneys’ Manual us g persopn "whose conduet je within the scape of @ grand jury’s
iovesidgation.” A ‘torget® of a criminal investigations is Gefinad b the Unibed
Stutes Attorooys’ Mannal ag o peron o whon the prosamatar ar grand jury has
substantial ovidenss Unking hira/ber to the commission of a crime and who, in the
Judgment of the proseculor, is a putative defondant. (United States Attarneys’ -
Manual 9-11.150) '

4 "Witnesses® are defined in the Iuteragoncy Criminal Referral Form ss &

who "might have information sbout the suspected criminal violation(s). (S.
. 103-579 pp. 202-209)

VWJC LIBRARY PHOTOCOPY
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administration viicial® is listed as & “suspect” or & “witoess’/in that &y
eririnal referral or is designated a *subject” oz Yarget’ of that crimius) =

investigation. xx\ 5| G

The procedure for groviding advance notice should indnde the following: %?‘**'b

1] The Attarnoy Genaral ar agency general sotnss! shonld provi e
Director of the Ofise of Govarnnent Ethirs with a written semmery
of the natore and gtatus of e criminal referral or aiminal
{nvastigation including &1l then koowa and nnhapatud witnesses,
suspacts, subjects, and targats.

)  The Dixector of ths Office of Government Ethics should review the
written JURIATY provided and, uzlens the President or a member of
the President’s family (who rosides with the Prasident) is gleo listed
as a "guspect” in a criminal referral or as a “subject’ or a "target® of a
erimins! investigation, chall eransmit the wrttsa summery of the
triminal reforral or invastigation to the Pregidant, White House
Cunssl, Atinmuy Genersl, and, if one has been appointed for thax
referral or investigation, Independent Counsel. At the same tims, tha
Direstor of Govornment Ethies ghould trapsmit with thesa materisle

© & wyitten advisary that, among other things, misuse of the sdvance
nttice ar other condutt which congtituies obstruction of & criminal
investigativn will be sulject to punishment,

INEB.: We may wish tummder&ddmganahunal escurity/foreign palicy
vamd

* For parposes of this recommendation, a "senior adminigtration official” s a
any person appointed by the Iresident and confixmed by the United States
Senate. '

WJC LIBRARY PHOTOCOPY
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QECUSAL
Resommapdations

'Tha OGE should amend the standards of tonduct to slarify the procedures
to be followed whers a government emplayee hae an eppserance of a lack of
impartisliey that stema from a relstionship other than 2 “ewered
rolationship," as that term is defined by 5 C.F.R. §2635.002(X1).

The OGE should amend the stendards of conduet to vequire thet the publis
yerception of ap appearance of 8 lask #f impartiality be weighted rore
heevily m tha halaneing of fastors usod to deterrmine whethar & government
empioves should recuse/disqualify himself from & matter.

The OGE should woond the standards of condust to cause the process of
recusal/disqualification to becume more uniform. The OGE ehould comeider
whether all rarusals and dizqualifications should bs meds (s writing, datad,
tigned and/er filed in 8 certuin location. ‘The OGE should consider the

publis dinclosurs requiramonts of the Freedom of luformation Act in
determining tha proper regulations recommended by this section.

Additions) Conqnittoe Conesrng

The Committes is eoncerned that the cwrunt OGX standards of conduct de
not adsquately deSae the crmuinstences under which gevarnment
exapioyecs may communicvate with other goverameant amployees ragarding
recuzal iususa Epecifically, the Committae {5 concornad that the current
standnrds of conduct do not sdequately define the circumstances undsr
whith actusl or sppurent conflicts of interest ahould prohibit sueh -
iptragovernmental commmunications. The OGK should consider ~
promulgating new gtendards of conduct to provide additional guidance in
this important arsa. A
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1t is recommended that
the C ; .
¢ Comzmittee va Baak:ﬁouﬁng, axd Ushan

Affaivs { ]
“Banking Committse"} adopt rulas whirh will tha fallowi
Witnosues pryvidis L -
1§ Leslis i |
:‘?m e ;ﬁywmmmmwm expected
‘ Weswm”umhﬁam azataly, pletaly and csndidly. However, ‘
fies when & tm. ; zes, albelt belatedly, that their teetd ’thmngunm{
M ,‘;{nbemmntapreteﬂwmayhémmﬁnz tl’:‘mnywmn ; ;8
anc bligati Hloa Whthatmﬁmyuquickhaspo;db;g:m&&(m'm
pip Mnuﬁﬂ ‘Mwﬂg@eh&aﬁagheﬂniﬂp‘ ami,
thatthsmtmwi : mtn shouldhemntathacmkmma;iwﬂanhngﬁfﬂ -
mu mmmﬂm“ matcﬁ:rmu&ummmwdad iy
-mada_ gilow the correctioa at the dmeartamua:i‘t&m

The Committee will endeavor ‘ | I
witnesses’ tes to provide a trasser
aoom ag m?aﬂﬂyl ta the witness or agency for which ;ﬁ‘;‘l w?w{:: ofeath
should review their it is received by the Committes. All 8 testifiod 43
wiiness realizes or i:asudmi ety xemediately upon receipt afgt;:vmmm t[ witnesses
tbat witness should advies that an ghswer is wrong, ncorse ptica. Ifa
writing of the ineccaracy the Ghatrman And Ranking‘m},j m.ﬂmmedlﬁiaea&in’
made oo later thaz 7 ml‘ Curreclivas and amplifcations t2 the recerd td?nlif
. reveived by the witn endar days after the official stenogrephi should be:
nboniet ess or the witnasses’ plic transcript is
sted and allewed by tha Chairman ageugy unless a longer period is :

¢
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MEMORANDUM TO THE FILE | a | ‘%gﬁ

’

FROM: Jane Sherburne _
) Special Counsel to the President

SUBJECT: Meeting With Independent Counsel

On Febrﬁary 20; 1995, White House Counsel Abner Mikva
and_I met with Independent Counsel Kenneth Starr, ﬁark Tuohey
and John Bates in their Washington D}C.:offices.‘AWe discuésed
the following: |

1. Welproﬁided telephone directories in responsé
to a request by the Independent Counsel. |

2. We asked ;hg Independent Counsel to consider
alternative ways'cf obtéining the information they were
seeking from the "FI Post Logs." Tuohey agreed to consider
our request and get béck.to us.

3. We requested that‘the Indépendeﬁt Counsel make
arfangements for White Héuse witnesses to éﬁter the grand
‘juryAuﬁobservgd; We were assured that such arrangéﬁents
c;uld and would be made and that White House witnesses would
be advised oprrocedufes to follow.

4. We noted that Tuohey had told Sherburne there
were oniy four White House employees who would be receiving
jArkansas subpoenas but that we had learned of af least seven

who had received them. Tuoﬁey apologized and confirmed there

‘had been no more than seven.
DETERMINED TO BE AN
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press leaks originated with witnesses who talked to other§\\;\~—w;§i§,

about - their subpoenas or appearances. He suggested we might
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5. Tuohey advised that some of the problems w&th ~i
A L !

advise White House witnesses to be discreet. He and Starr
emphasized their efforts to prevent leaks from’the Independent
Counsel operation. Sherburne éeséribed'the latest "leak"
as reported to her by AP.~— that the Independent Codnsel is
investigating the entry of Foster's office by yet another
woman during the night of July 20-21. Starr and Tﬁohey
encouragéd us té continue reporting leaks to them. Tuoﬁey,
fdisavowing facetiousness, invited Sherburne to give him her
ideas about who the woman might be.

6. When asked about repofts and tiiing,.Starr
said he planned to issue a repﬁrt on .the Foster death sooner
rather‘than later, although he declined to predict when that
might be. With respect to the Foster document handling issue,
Starr said that his current inclination is to wait to issue
a report or complete his investigation until after he has
the benefit of congressional hearings that may turn up
something that his own'inquiQV missed. We vigorously objected,
pointing oﬁt that it'was‘in‘his'interest as'weil»as ours to
avoid politicizing his inquiry. Starr said he would coﬁsider
our views.

7. - In response to a question, Tuohey said the
Indepdendent Counsel would be interviewing White House

officials or taking them before the grand jury on the subject

"WJC LIBRARY PHOTOCOPY
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of White House/Treasury contacts over the next few w%eks. Eﬂl} @
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He and Starr agreed to‘rethink the protocols for notifying | é?‘
‘us about who they éxpected to interview or subpoena i;\\\\-_;j§i//
response to our concern that their testimony implicated
important privilege questions'about which the White House
had an interest and ought to be consulted.

8. The Independent Counéel expects ﬁo request
further interviews from WJC and HRC on subjects pertaining
to the Washington and Arkansas phases of the investigation.

9. Starr is continuing to evaluate D'Amaﬁo's
request for the transcripts of thé earlier depositions given
by WJC and HRC. He has concerns that the presence of Lloyd
Cutler and David Kendall at the deposition weakens the
érgument that the depositions are protected by the grand jury
secrecy rule. He observed thatléhése concerns have implicatdions
for the manner in which the Independeént Counsel conducts
further depositions. We agreed to provide an analysis of
.the issue to supplement Kendall's prior lefte; on the subject.
In any event, Starr said that the Independent would not

release the transcripts during the pendency of his investigation.
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Issues
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a.

ac.
ad.
ae.

af.
ag.

Foster document handling (Nemetz)

Travel Office (Cerf)

White House/Treasury contacts (rev151ted report)
(JCs)

obstruction of justice (DOJ handling of criminal
referrals; Jay Stephens; RTC whistleblower
reprisals) (**)

use of White House resources for response efforts
(Nolan)

Foster suicide (Nemetz)

Espy (ethics; expanded Smaltz inquiry re Tyson's,
Hatch Act) (Mills/Nolan/*%*)

Cisneros (*%*)

Brown (*%).

Hubbell (*%*) .

Ickes/union representation (**)
Stephanopoulos/NationsBank (**)

State Department -- passport files (**%*)

Archives -- abuse of personnel system (*#%)

Legal Defense Fund (Mills)

Health Care Task Force (Neuwirth)

White House operations (drugs, passes,
helicopters) (Mills/Nolan)

residence renovations (Neuwirth)

presidential immunity (Sloan)

White House Arkansans (Thomasson, Nash, Rasco)
(**)

PIC surplus (**)

improper electioneering (SBA) (**)

GSA (Roger Johnson) (*%*)

Value Partners (Neuwirth)

presidential campaign (FEC audit) (*%*)
commodities (Kendall/**)

gubernatorial campaigns (Lindsey, Wright) - record
keeping (Kendall/**) L

gubernatorial campaigns - MGSL (Kendall/**)
Whitewater/MGSL (Kendall/#*%*)

other MGSL/McDougal (Kendall/#*#%)

Rose Law Firm (HRC work for MGSL; Frost Case,

'FSLIC representation) (Kendall/#*%)

David Hale/Susan McDougal/SBA (Kendall/**)
Tucker (**)n=§ '
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ah.
ai.

aj.
ak.
al.
am.

' .
N
Lasater (bond deals; cocaine; Roger CIlnton{Vé;:l¢j>//
use of loans to achieve legislative initiat
(*%)
ADFA (political favors; Larry Nichols) (*¥*)
Mena Airport (*¥*)
troopers (**)
women (Kendall/Bennett/**)

Preliminaries

a.

identify key republican objectives and routes for
achieving them -- e.gq.

i. sustain shadow on WJC character
ii. hype HRC threat to white men, traditional
women

identify guiding principles for response -- e.d.

i. nothing to hide

ii. stick to the facts

iii. get it right the first time
iv. keep it simple

V. resist harassment

vi. govern America

executive privilege research

i. OLC state of the play

ii. comments by republicans re assertion
iii. protocol

iv. strategy/principles for asserting

research.re entitlement of Congress to HRC/WJC
transcripts of depositions given to Fiske

- research re congressional subpoena power

i. reach (HRC/WJC)
ii. precedents
iii. committee rules
iv. procedures

research re limitations on legislative power to
investigate

i. legislative purpose
ii. overreaching precedentsnz§
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courtesy visits to Hill -- member and staff level
(eg. Frank, Sarbanes, leadership; Harris, Meek,
etc.) :

consultations

offensive structure

i. FEC legal research
ii. W&cC

iii. ‘DNC/D,CCC/DSCC

iv. surrogates

representation of Administration officials by
private counsel

i. compensation
research re proper role of OWHC with respect to

pre-~inaugural issues with an aim toward
articulating principles for determining who should

.be principal spokesperson on a particular issue

and the extent to which each (private
counsel/OWHC) should participate.

Foster Document Handling

a.

independent counsel inquiry
i. set meeting with Starr

(1) 1dent1fy Optlons with respect to
issuance of report

(a) precedents

(2) 1inguire about status andltiming
(3) HRC/WJC depositions

ii. status check with counsel for individuals

congressional hearings

‘i identify likely committees (Senate Banking;

House Banking, Gov Ops, Judiciary)

(1) identify friends -- key Members and
staffn 6
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(2) identify leadership ,

(3) identify key republicans

ii. congressional visits

(1) Daschle
(2) Sarbanes & other Banking
(3) house

iii. prepare background materials

(1) assemble public record
(2) talking points and fact memoranda

iv. determine how to handle representation of
individual White House staff

(1) outside counsel
(2) attorney fees
(3) assertion of privileges

press strategy
surrogate role

i. -Hamilton
ii. identify others

offensive research
issue specific tasks
i. security/Livingstone issues

(1) debrief Joel

(2) review Livingstone file
(3) consult with Randy Turk
(4) interview Livingstone
(5) fact memo

ii. 1inconclusiveness re Williams removal of
documents

(1) confer with Ed Dennis
(2) debrief Joel re security officer
(3) assemble public reports of document
- removal on 7/20 and statements
attributed to White House officialsr®é§
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iii. chain of custody re transfer of Clln
personal files :

(1) complete interviews

(a) Carolyn Huber
(b) Linda Tripp
(c) Deborah Gorham
(d) Bob Barnett
(e) Syvia Mathews

(2) fact memo

(3) assemble public record

(4) determine strategy re release of WDC
file A

iv. search of Foster office
(1) assemble public record

(a) including any relevant testimony at
Senate hearing on Foster suicide in
July 1994

(2) fact memo
(3) legal research

(a) obligation to seal the office.
immediately

(b)  obligation to cooperate with law
. enforcement authorities vs.
protection of privileged material

(c) basis for protecting disclosure to
Congress of privileged material in
VF office

(i) basis for resisting
identification/production of
all documents in VF office and
Bernie's safe

v. delay in surfacing suicide note
(1) complete interviews

(a) Gergen
(b) Burtonrx§
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(2) assemble material in public reéeord e

(3) fact nmemo
(4) legal research

(a) obligations to disclose a note to
law enforcement authorities

(i) if not obviously a suicide
note :

(ii) timeliness requirements

Foster suicide:

a.
b.
c.
a.

Chris Ruddy/Center for Western Journalism
causes for suicide

monitor Senate report; coordinate with Hamllton
develop press response

Obstruction of Justice

a.

delay in addressing criminal referrals; DOJ role
(D.C. and Paula Casey)

vl. determine usual process

ii. develop chronology/fact memo with key
documents

(1) Charles Banks

(2) Paula Casey

(3) (track Lewis correspondence released by
Leach) "

iii. identify Committee interest (D'Amato; House)
iv. assemble public record

RTC/Kansas City investigation (suspension of Jean
Lewis, Richard Iorio etc.; April Breslaw; pre-1993
activity)

i. develop chronology of known facts and key
documents

ii. interview Breslaw

iii. identify Committee interest (Leach; Senate)

iv. examine last day of House hearlngs for
offensive help

Jay Stephens retentionn=§
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i. track public record
ii. identify efforts to give IC civil
jurisdiction

iii. identify Committee interest (D'Amato; House)
White House/Treasury contacts

a. Senate Report

i. review/comment on Report
ii. keep in touch with Minority Report
developments

iii. prepare press strategy
iv. identify surrogates

b. White House investigation of White House/Treasury
contacts (receipt of information about RTC
investigation; work product; redactions)

i. prepare file memorandum describing use of
unredacted transcripts
ii. determine continuing Bond 1nterest

c. Truthfulness of White House and other
Administration witnesses (referral of testimony to
Starr -- Ickes, Stephanopoulos)

i..  consult with lawyers

ii. identify areas of vulnerablllty
iii. research re perjury

iv. press response

d. Heads-up policy

i. surrogates

ii. wuniform application

iii. Treasury status

iv. press strategy for release of Committee

report -
V. work up background paper on precedents
e. Recusal policies/OGE/Executive Orders

i. press strategy for release of Committee
report

ii. Dbackground paper

iii. consult with OGE

iv. consider Executive Order or other response to

' Comnmitteen=§
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f. Contacts policy (Executive Order)

i. press strategy for release of Committee
report

ii. Dbackground paper

iii. consult with OGE ,

iv. consider Executive Order or other response to
Committee

g. Rikki Tigert

i. determine her first likely congressional
appearance in the new congress

ii. assemble public record

iii. interview Gergen, Tigert and Klein re
communications on the subject of recusal

(1) determine response to allegations of
"pressure"

(2) determine response to allegation that
Klein misled the committee

iv. determine press strategy/talking points
Smaltz Investigation

a. Espy -- ethics (Mills)

b. beyond Espy ethics (Hatch Act, Tyson's)
i. determine charter, scope of inquiry
ii. determine press strategy

iii. identify congressional interest

iv. assemble public record

v. fact gathering

White House Whitewater response effort
a. legal research
i the appropriate role of White House staff

with respect to issues arising pre-
inauguration (see above)

b. fact development (scope of effort, etc.)
c. determine press strategy/develop talking points
d. assemble public record

i. Lindsey involvement'pre-1994nx6
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11.

12.

13.

14.

15.

16.

ii. Ickes' Ward Room undertaking (£>§

a3,

iii. Podesta damage control effort

Cisneros

a. gather facts

b establish contact with counsel
c. determine press strategy/develop
a. identify source of congressional
e assemble binder with summary and

Brown

a. establish contact with counsel
b. determine press strategy/develop
c. 1identify source of congressional
a. assemble binder with summary and
Hubbell

a. monitor cooperation

b. determine press strategy/develop

Ickes (union representation)

a. monitor
b. assemble binder with summary and

Stephanopoulos (Nationsbank)

a. monitor
b. assemble binder with summary and

State Department (passport files)

a. identify issue ‘ ,
b. determine congressional interest
c. assemble binder with summary and

Archives (abuse of personnel system)

a. identify issue:
b. determine congressional interest
C. assemble binder with summary and

SBA (improper electioneering)

a. identify issue
b. determine congressional interest
c. assemble binder with summary and

talking points
interest
key documents

talking points
interest
key documents

talking points

key documents:

key documents

key documents

key documents

key documentsn=é
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17.

18‘

19.

- 20.

- 10 -

} : \ : s
ae
GSA (Roger Johnson) N

a. identify issue

b. determine congressional interest

c. assemble binder with summary and key docunents
FEC Audit

a. determine congressional interest

‘b, assemble binder with summary and key documents

PIC surplus

a. identify issue
b. determine congressional interest
c. assemble binder with summary and key documents

MGSL~related
a. Whitewater Investment

i. assemble public record

ii. review documents, including work of
accountants and tax returns; Lyons reports

iii. develop fact memo and chronoclogy

iv. press strategy

i. assemble public record

ii. review W&C documents

iii. develop fact memo and chronology
iv. fact memo ]

(1) why MGSL failed; relationship of
campaign contributions to failure
(2) Rose Law Firm work (HRC 1985)

‘(a) conflicts
(b) enabled MGSL to stay open longer
than it should have

V. surrogate strategy
C. Rose Law Firm
i. fact memo

(1) status of conflicts inquiry
(2) Frost casen=§
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. 3
(3) Rose services to FSLIC related to
Lasater brokerage firm (HRC 2 hours in

1987, signed pleadings for VF)
(4) billing practices

ii. assemble public record
iii. determine press strategy

d. David Hale
21. Other Pre-Inaugural
a. Gubernatorial Campaigns
i. identify issues

(1) whether expenditures and loans were
properly reported under state law

(a) Lindsey role
(b) Betsey Wright

(2) role of the Bank of Cherry Valley
(3) Starr looking at 1984, 1986, 1990

ii. interview Kendall; review Kendall documents
iii. interview Snyder/Lindsey

iv. fact memo '

V. press strategy

b. Negative Associations

i. Jim Guy Tucker

ii. David Hale (SBA)

iii. Jim McDougal :

iv. Dan Lasater (bond deals, cocaine, Roger

Clinton)
c. Mena Airport
i. identify issue

ii. determine congressional interest
iji. assemble binder with summary and key
documents -

d. ADFA

i. identify issue (political favors)
-ii. determine congressional interestrzé
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e. Use by Governor Clinton of loans to further
legislative initiatives

i. identify issue
ii. determine congressional interest
'iii. assemble binder with summary and key -

- documents
£. Commodities
i. determine congressional interest
ii. assemble binder with summary and Key
~ documents
g. Paula Jones
i. assemble binder with summary and key
documents
h. Troopers
i.  identify issue (job for silence, other)

ii. determine congressional interest
iii. assemble binder with summary and key
documentsr=§
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Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE .
001. note To Jim; RE: Privilege (1 page) . nd . P S|k

nd P6/b(6)

—902b: . ) ' ‘ 06/0571998  P6/b(8) —

~902¢ Hote ™ —————RE-TFelephone mumberfpartial] (1 page) fd: P6/b(6)...
002d-pote————RE+ Handwritten DOtES (9 Pages) : 12/14/1998—P6b(6)
003. list RE: Sherburne Memo (10 pages) 12399 ps S I1G
COLLECTION: . )
Clinton Presidential Records
Counsel's Office
Sally Paxton
OA/Box Number: 13851
FOLDER TITLE:
Whitewater .
, Debbie Bush
2006-0320-F
db2041
' RESTRICTION CODES
Presidential Records Act - {44 U.S.C. 2204(a)] Freedom of Information Act - {5 U.S.C. 552(b)]
P1 National Security Classified Information [(2)(1) of the PRA] b(1) National security classified information {(b)X1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA} b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA)
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would viclate a Federal statute [(b)(3) of the FOIA]
financial information {(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b){4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of - . personal privacy [(b)(6) of the FOIA]
personal privacy {(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
- purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance thh 44 U.S. C b(9) Release would disclose geological or geophysical information
2201(3). . concerning wells {(b)(9) of the FOIA)

RR. Document will be reviewed upon request.

. | Wiel Leoior cuzoc ooy




~ WJC LIBRARY PHOTOCOPY



The Wall Steeet Joumal Interactive Edition — September 6, 1996
Sherburne Memo

JCS
Privileged

Task List Deccmbe_r 13, 1994

1. Issues

2. Foster document handling (Nemetz)

b. Travel Office (Cerf)

¢ Whitc House/Treasury contacts (revisited: repont) (JCS)

d. obstruction of justice (DOJ handling of criminal referrals; Jay Stephens; RTC
whistleblower reprisals) (™)

¢. nse of White Housc resources for response offorts (Nalan)

f Faster suicide (Nemetz)

g. Espy (cthics: expanded Smaltz inquiry re Tysons Hatch Act)
(Mills/Nolan/**)

h Cisneros (**)

i. Brown (**)

j. Huobbell (**)

k. Ickes/union represeniation (™)

L Stephanopoulos/NationsBank (**)

m. State Depaniment—passport {iles (**)

n. Archives—abuse of personnel system (**)

o, Legal Defense Fund (Mills) '

p. Hcalth Care Task Force (Neuwirnth)

" q. White House opcrations (drugs, passcs, helicopters) (Mills/Nolan)

r. residence renovations (Ncuwirth)

s. presidential immunity (Sloan)

t. White Housc Arkansans (Thomasson, Nash, Rasco) (**)

w PIC surplus (**)

v. improper electioncering (SBA) (**)

w. GSA (Roger Johnson) (**)

x. Value Partners (Neuwrith)

y. presidential campaign (FEC audit (**)

z commoditics (Kendall/**)

aa, gubecmatorial campaigns (Lindsay, Wright)—rccord kecping (Kendall/**)
ab. gubermatorial campaigns — MGSL (Kendall**)

ac. Whitewater/MGSL (Kendall/*=) ‘

ad other MGSL/McDougal (Kendall/**)

ae. Rose Law Fintn (HRC work for MGSL,; Frost Case, I‘SLIC rcprscmation)

" (Kendall/*=)

af. David Hale/Susan McDougal/SBA (Kendall/*»)
ag. Tucker (**)

ah. Lasater (bond deals; cocaine; Roger Clintan) (**)
ai, us¢ of loans to achicve legislative initiatives (*™)
aj. ADFA (political favors; Larry Nichols) ("')

ak. Mcna Airport (**)

al. ooopers (**)

am. women (Kendall/Bennctt?=)

2. Preliminarics
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a. identify key republican objccnws and routcs for achicving the:m-c.g.
i sustain shadow on WIC character
il hype HRC threat to white men, traditiional women

b. identify guiding principlcs for reponse—c.g.
i. nothing to hide

ii. stick to the facts

ifi get it right the first time

iv. keep it simplc

v. resist harassment

vi. govern America

¢. executive privilege rescarch

L OLC state of the play

ii. comments by rcpubhcans re assertion ' _ .
iii. protocol ‘

iv. strategy/principics for asserting

d. rescarch re entitlement of Congress to HRC/WIC transcripts of depositions
given to Fiske : ‘

e. rescarch re congressional subpocna power
i. reach HFC/WIC)

ii. precedents

iii. committee rulcs

iv. procedurcs

£ rescarch re limitations on legislative power to mvestigate

L legistative purposc
. overrcaching precedeants

g leamn new Hill committce jurisdidion, membership

h. courtesy visits to Hill—mcmber and stafT leve! (eg. Frank, Sarbanes,
leadership; Harris, Meek, ctc)

i consultations

j. offsensive structure
L FEC lcgal rescarch
i w&C

iti. DNC/DCCC/DSCC
iv. surrogates

k. representation of Administration officials by private counscl
i. compensation

1. rescarch rc proper role of OWHC with respect (o pre-inaugural issues with an
aim toward articulating principles for dctarmining who should be principal
spakesperson on a particular issuc and the extent to which cach (private
counscl/OWHC) should participate.
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3. Faster Document Handling

a independent counsel inquiry

i set meeting with Starr ' - L - 7 &/

(1) identify options with respect to issnance of report . U
X . : . \..b

(a) precedents _ . .

(2) inquire about status and txmmg
@3) HRC/WIC depositions

ii. status check with counsel for individuals

b. congressional hearings :
i. identify likely committees (Senate Banking; Housc Banking, Gov Ops,

Judiciary)

(1) identify friends—-key Members and staff ' o
(2) identify leadership -
(3) identify key republicans

il. congressional visits

(1) Daschle

(2) Sarbanes & other Banking
(3) House

iii. Prepare background materials

(1) Assemblc public record
- (2) Talking points and fact memoranda

iv. Determine how to handle representation of individual White House staff
(1) outside counsel
(2) attorney fees
+ {3) assertion of privileges
<. press strategy
d. sasrogate role
i. Hamilton
ii. Identify others -
e offcnsive research
f. issue specific tasks
L Security/Livingstone issues ¢~
1. Debrief Joel -
2. Review Livingstone file

3. Consult with Randy Turk
4. Interview Livingstone
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5. Fact mcmo ' ‘ ' /O

. - 2
il. Inconclusiveness re Williams removal of ducuments ' P 5 \q e :
Co ~7

1. confer with Ed Dcanis ' ' ' A _§5
2. debrief Jocl re sccurity officer : \. T R
3. assemblc public reports of document '\

removal on 7/20 and statcments
aaributed to White House officials

iii. chain of custody rc transfer of Clintoh personal files
1. complctc interviews

a. Carolyn Huber

b. Linda Trip

¢. Deborah Gorham

d. Bob Bamnett _ —_
e. Sylvia Mathcws

2. fact memo

3. assemblc public record
4. determine strategy re release of WDC filc

iv. search of Foster officc
1. assemble public record

a Including any rclevant testimony at Senate hearing of Foster suicide in July
1994

2. fact mcmo

3. legal rcscarch

a. obligation to seal the officc immediatcly

b. obligation to coopcrate with law cnforccment authorities vs. protection of
privileged matcrial

¢. basis for protccting disclosure to Congress of privileged material in VF oflicc
i. Basis for rcsisting identification/production of all documents in VF officc and

Bermic's safc
d. delay in surfacing suicide note

(1) complctc intcrvicws

() Gergen
(b) Burton

(2) asscmblc matcrial in public record
(3) fact mcmo

(4) legal rcscarch

(a) abligntions to disclose a notc to law cnforcocmont authorites
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L if not obviously a suicide note
il. timeliness requirements

4. Foster suicide

a. Chris Ruddy/Center for Western Joumalism

———? - b. causcs for suicide

. ¢ monitor Senate report; coordinate with Hamilton
d. develop press response

5. Obstruction of Justice

a Dcluy in addressing criminal referrals; DOJ role (D.C. and Paula Casey)

i. determinc usual process
il. develop chronology/fact memo with key documents

1. Charles Banks

2. Paula Cascy
3. (track Lewis correspondence released by Leach)

iii. identily Committce interest (D'Amato; House)
iv. assemble public record

b. RTC/Kansas City investigation (suspension of Jean Lowis, Richard Toria etc;
April Breslaw; pre-1993 activity)

i. develop chroneology of known facts and key docunients

ii, interview Breslaw
 did. identify Committcs interest (meh Senatc) )
iv. examine last day of House hearings for offensive help

¢ Jay Stephens retention
L track public record
" L identify offorts to give IC civil jurisdiction
iii. identify Committec interest (D' Amato, Housc)
6. White Housc/Treasury contacts -
a. Senate Report
i revicw/comment on Report
il. keep in touch with Minority Report devclopmcms

iii. prepare press strategy
iv. identify surrogates

b. Whitc Housc investigation of White House/Treasury contacts (receipt of
Information about RTC investigation; work product; redactions)

i. preparc filc memorandum describing use of unredacted transcripts
ii. detcrminc continuing Bond interest
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<. Truthfulacss of White House and ather Administration witncsses (rcfmal of '. N

tzsumony to Starr - Ickes, Stephanopoulos)

L cansult with lawyers

ii. identify areas of vulgerability
iii. rescarch re perjury

iv. press responsc

. d. Heads-up policy

i surrogatces

ii. uniform application

iii, Treasury status

iv. press strategy for relcase of Committee report
v. work up background paper on precedents

e. Recusal policies/OGE/Exccutive Orders

i. press strategy for releasc of committee report

il background paper

iii. consuit with OGE

iv. consider Execntive Order or other response to Commitice

f. Contacts policy (Executive Order)
i. press strategy for release of Committee report

ii. background papcr
iii. consult with OGE

‘tv. consider Exccutive Order or other response to Comumittec

* g Rikki Tigent

i. Determine her first likely congressional appearance in the new congress

ii. assemblc public record
i interview Gcrgen, Tigert and Klcin re communications on thc subject of

"recusal

(1) determinc response o allegations of "pressure”
(2) determinc respanse to allegation that Kicin misled the committec

iv. Determinc press stratcgy/talking points

7. Smaltz Investigation

a. Bspy - ethics (Mills)
b. beyond Espy ethics (Hatch Act, Tyson's) ' e

i. detcrminc chanter, scoi:c of inquiry
ii. determine press strategy

- i, identify congressional interest -

iv. asscmble public record

.v. fact gathering

8. Whitc House Whitcwater response cfTan
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a. legal rescarch

L the appropriate role of White House stafT with respect to issucs arising

pre-inauguration (sce abovce)

b. fact devclopment (scope of cffort, atc)

* ¢, determinc press strategy/dcvelop talking points.

d. assembic public record

i. Lindscy involvement pre-1994
ii. Ickes' Ward Room undertaking (1/94)

- iii. Podesta damage control cffort

9. Cisncros

a. gather facts ,

b. sstablish contact with counscl

¢. determinc press stratcgy/develop talking points

d. identi{y source of congressional interest

e. assemble binder with summary and kcy documents

10. Brown

- a. establish contact with counsel

b. determinge press strategy/develop talking points
¢. identify sourcc of congressional interest

d. assemble binder with summary and key documents

11. Hubbell

" a. momitor coopcration

b. determine press strategy/develop talking points

12. Ickes (union representation)

- 4. monitor
- b. assemblc binder with summary and key documents

13. Stephanopoulos (Nationsbank)

a. monitor
b. assemble binder with summary and key documents

14. State Department (passport files)
a. identify issuc

b. determine congressional interest
c. asscmblc binder with summary and kcy documcms

15. Archivcs (abuse of personnel system)
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a. identify issue
b. determine congressional interest )
‘c. assemble binder with summary and kcy documents

16. SBA (impropcr electioneering)

a. identify issue »
- b. detcomine congressional interest
¢. assemble binder with summary and key documeats

-17. GSA (Roger Johnson)

a. identify issue
b. determinc congressional interest
¢. assemble binder with summary and kcy documeats

18. FEC Audit -

a. dctermine congressional interest
b, assemble binder with summary and key documcms

19. PIC Surplus

a. identify issue
b. dctermine congressional interest

¢. asscmbie binder with summary and key documents
20. MGSL -related
a. Whitewater Investment

i. assemblc public record »
ii. review documents, including work of accountants and tax returns; Lyons

reports
tii. develop fact mcmo and chronology

iv. press strategy

b. MGSL

i. assemblc public record
il. review W&C documents

iii. develop fact memo and chronology
iv. fact memo

(1) why MHGSL failed; relationship of campaign contributions to failure
(2) Rosc Law Firm work (HRC 1985)

a, Conflicts
b. Enabled MGSL 10 stay open longer than it should have

V. SUrrogate strategy

¢. Rose Law Firm
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L fact memo S N
(1) status of conflicts inquiry pyge AN
- (2) Frost case : Ry | (\ 3
(3) Rosc services ta FSLIC related to Lasater brokerage firm (HRC 2 bours in % 6 \ »
1987, signed pleadings for VF) , ‘ &/
>

(4) Billing practices

ii. assemble public record
. Hi. dcterminc press strategy

d. David Hale
21. Other Pre-Inaugural
a. Gubcrnatorial Campaigns
i. Identifly issues
¢H) whether expenditures and loans were properly reported under state law
(a) Lindsey role
(b) Betsey Wright
(2) role of the Bank of Cherry Vallcy
(3) Starr looking at 1984, 1986, 1990
ii. interview Kendall; revicw Kendall documents
iii. intervicw Spoyder/Lindsey
iv. fact memo
V. press strategy
b. Negative Associations
i. Jim Guy Tucker
ii, David Hale (SBA)
ifi. Jim McDougal
iv. Dan Lasater (bond deals, cocaine, Roger Clinton)
& Mena Airport
L identily issue
ii, determine congressional intercst
ifi. assemblc binder with summary and key documents
d. ADFA
i. identify issue (political favors)
if. determinc congressional intcrest
iii. assemble binder with summary and kcy documents

e. Use by Governor Clinton of loans to further Icgislative initiatives

i. identily issuc
ii. determine congressional interest
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iii. assemble binder with summary and key documents
f. Commodities

L'detcrmine congressional interest ‘
ii. assemblc binder with summary and key documents'

g Paula Iohcs

" i. assemblc binder with summary and key documeats

h. Troopers

i. identify issuc (job for silence, othcr)

it. detcrmine congressional interest

iii. assemble bindcr with sammary and key documents

T

&

Copyright © 1996 Dow Jones & Company, Inc. All Rights Reserved.
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Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE

AND TYPE

DATE RESTRICTION

page)
002. memo Nancy H to Ann Stock; RE: Yeltsin Dinner (1 page) 08/25/1994 PS5 5 I g
063-schedufe___ RErPersonat-telephonenumbers-and-manifest [partial] (2 pages) 09/18/1994——P67H(6), BITIE)
004. memo RE: Persomaltelephone mumbers-and-message—(3-page) : nd P6/b(6y

005. Tist RE-Home addresses fpartiali-(3-pages)—

COLLECTION:
Clinton Presidential Records
Counsel's Office
Shelli Peterson
OA/Box Number: 13462

FOLDER TITLE: -

Whitewater Production - Mannatt and Moore: Miscellaneous -

Debbie Bush
2006-0320-F
db806

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(2)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor s deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S. C
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. A552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

_b(2) Release would disclose internal personnel rules and practices of

an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA] .

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA]
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" TO: ANN STOCK

MEMORANDUM

FROM: NANCY H
RE: YELTSIN DINNER
8/25/94

Mark Middelton feels very strongly that both Stewe Green and John
Moores should be invited to the State Dinner. ‘fiey have done an
incredible amount for us and may have to be called on again.
Please give them very serious consideration for this event.

I would only invite celebrities who have done things for us.
These are the ones I think should be invited who are on your

list. (i.e., those other than Members of Congress, staff, State
Dept. Officials and Cabinet officials.

John and Becky Moores

| \\é\\\l\\\l\ﬂ\!\\l{\;\&\l\!\l\ll\“\l\\.
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Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO.
AND TYPE

SUBJECT/TITLE

DATE RESTRICTION

001. memo

Marsha Scott to Bo Cutter and Sandy Berger; RE: APEC (1 page)

519

09/22/1994 _ P5

COLLECTION: '
Clinton Presidential Records
Counsel's Office

Shelli Peterson
OA/Box Number: 13462

FOLDER TITLE:
Whitewater Production - Lippo and Subsidiaries: APEC

Debbie Bush
2006-0320-F
db2043

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(2)(2) of the PRA]

P3 Release would violate a Federal statute [(a)}(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
firancial information [(a)(4) of the PRA}

PS5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor’s deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b)}

b(1) National security classified information {(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA)

b(3) Release would violate a Federal statute [(b)(3) of the FOXA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA)

b(6) Release wonld constitute a clearly unwarranted invasion of
‘personal privacy [(b)(6) of the FOIA}

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOI4]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOLA]




THE WHITE HOUSE

WASHINGTON

MEMORANDUM TO: BO .CUTTER
SANDY BERGER
CC: MACK MCLARTY
BRUCE LINDSEY
FROM: MARSHA SCOTT
DATE : SEPTEMBER 22, 1994
SUBEJCT: ' ' APEC

Even though the President is not the host of APEC, there is need
for coordination with all of the entities who are going to be
present from the United States. Will Ito received the memo from
Vida Benevides of the DNC about having Ron Brown lead an
independent delegation. She proposes that we host various
briefings and receptions following a model we adapted for the

- Seattle APEC. There is also a. delegation from Arkansas to be
lead by Senator David Pryor and Governor Jim Guy Tucker. Among
his friends included in that group will be Jim and Diane Blair
and Curt Bradbury.In conjunction with that state delegation,
there will also be a large number of business representatives and
friends of the President such as Webb. Hubbell, Mark Grobmeyer and
spouses, who will be present as invited guests of the Indonesian
“hosts or their friends (i.e. James Riady).

When James Riady was here last week for a brief visit with the
President, he (James) made three requests:

1. He wanted to be allowed to see the President and have
access during the APEC trip. The President said, "sure,
anytime." , ' '

2. He asked that the President visit his father's home for
a brief visit or drink.

3. He suggested that the President stop and play golf in
Bali after the conclusion of APEC. The Bali course is rated one
of the five best in the world. Needless to say this was a
welcome suggestion.

I understand the need to downplay our official presence since we
are not hosting this conference. However, it is imperative that
we take control of the side meetings that are being arranged and
going to occur, so that we can minimize the President's exposure
to potentially embarrassing situations. I, of course, would love
to be involved because I do know all of these folks. However, I
will work with anyone you assign.

I did speak briefly to the President about what I knew to be
going on and asked him to give you direction. Please help him to

follow up on this. Thanks...
(ARG
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We are gettlng heat, especially: from.Callfornla, on. our.;v L
record of Asian Pacific American ap901ntee34 Several - that-are of -
importance are: - ch el

Redacted o

John Huang, who is, I believe, in the process somewhere for

a job at Commerce (he is a friend of the POTUS, too). . T
These appointments would getnus—good:”bang for-the_bu ETRETH
within the community. -Thanks. - "=~ :

cc: Alexis Herman:LvﬁfIE%katsul

HARE i
Z 005731

WJC LIBRARY PHOTOCOPY



