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FRAP 26.1 DISCLOSURE STATEMENT 

Appellate Court No.: 14-15621, 14-16032 

Short Caption: Michael O’Connor and Celia Rumann v. 
Phoenix School of Law, LLC and InfiLaw Holdings, LLC 

(1) The full name of every party that the attorney represents in the 
case: 

Phoenix School of Law, LLC - Quarles & Brady LLP 

InfiLaw Holdings, LLC - Quarles & Brady LLP 

 (2) The names of all law firms whose partners or associates have 
appeared for the party in the case (including proceedings in the district 
court or before an administrative agency) or are expected to appear for the 
party in this court: 

Quarles & Brady, LLP 

 (3) If the party or amicus is a corporation: 

 (a) Identify all its parent corporations, if any:  

InfiLaw Corporation is the parent corporation of Phoenix School 
of Law, LLC (now known as Summit School of Law) 

 (b) list any publicly held company that owns 10% or more of the 
party’s or amicus’ stock:  

Ares Capital Corporation (a public company) is part of a group of 
entities owing 100% of certain units of InfiLaw Holding, LLC, giving it a 
preferential return of capital that is equal to more than 10% of the current 
fair market of InfiLaw Holding. In addition, Ares Capital also owns other 
units of InfiLaw Holding with certain protective rights. 

Dated: November 14, 2014                                Respectfully submitted, 
 
s/ E. King Poor 

        QUARLES & BRADY LLP 
       300 North LaSalle Street 
       Suite 4000 
       Chicago, Illinois 60654 
       (312) 715- 5000   
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JURISDICTIONAL STATEMENT 

I. District Court Jurisdiction 

Plaintiffs’ brief fails to establish diversity jurisdiction under 28 U.S.C. 

§ 1332 for each defendant. As will be shown below, only the first defendant 

is diverse and the second defendant is not. And as a result, under settled 

Supreme Court precedent, the nondiverse defendant should be dismissed in 

order to preserve subject matter jurisdiction to review the judgment in 

favor of the first defendant.  

A. Phoenix School of Law is a diverse party.  

Plaintiffs, Michael O’Connor  and Celia Rumann are both citizens of 

Arizona. Defendant Phoenix School of Law, LLC (now known as Arizona 

Summit Law School) is a Delaware limited liability company (LLC) and it 

will be referred to in this brief as the “school.” For the purposes of diversity 

jurisdiction, an LLC is a citizen of every state in which any one of its 

members is a citizen at the time that the action is commenced. Johnson v. 

Columbia Props. Anchorage, LP, 437 F.3d 894, 899 (9th Cir. 2006) (an 

LLC is a citizen of every state of which its members are citizens). When 

plaintiffs filed this action, the members of this LLC were Phoenix School of 

Law (AZ), Inc. and Phoenix School of Law B Corp, Inc. Both these entities 
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are citizens of Delaware and Florida, because they are Delaware 

corporations with their principal place of business in Florida.  

B. The first alter ego defendant, InfiLaw Corporation, 
was also diverse. 

Plaintiffs’ original complaint and their first amended complaint also 

named the school’s corporate parent, InfiLaw Corporation, as a defendant 

on an alter ego claim.1 Supp. R. at 2, 34. InfiLaw Corporation is a Delaware 

corporation with its principal place of business in Florida. Thus, there was 

complete diversity between plaintiffs and defendants when the case was 

filed.  

In addition, the damages alleged in the initial complaint, as well as 

the first and second complaints (exclusive of interest and costs) are in 

excess of the jurisdictional amount of $75,000.00.  Supp. R. at 3, 35; R. vol. 

II, at 59, ¶ 5. As a result, diversity jurisdiction existed when the case was 

begun.  

                                            
1  Unless otherwise noted, the references to the record are to the two 
volumes of Appellants’ Joint Excerpt of Record (Doc. 24-4), abbreviated as 
“R. vol. I” or “R. vol. II.” In addition, defendants have filed a Supplemental 
Excerpt of Record, “Supp. R.” 
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C. InfiLaw Holding is nondiverse and should be 
dismissed  

After the district court dismissed both the school and InfiLaw 

Corporation, the plaintiffs filed a second amended complaint that dropped 

InfiLaw Corporation, and added the school’s corporate grandparent, 

InfiLaw Holding, LLC, also as an alter ego defendant. R. vol. II at 59.  

InfiLaw Holding, LLC, is a Delaware limited liability company. 

Plaintiffs had the burden of establishing subject matter jurisdiction, 

including the citizenship of any new defendant that it added. Kokkonen v. 

Guardian Life Ins., 511 U.S. 375, 377 (1994) (plaintiff has burden of 

establishing subject matter jurisdiction); Kanter v. Warner-Lambert Co., 

265 F.3d 853, 857-58 (9th Cir. 2001)(party invoking diversity jurisdiction 

must affirmatively allege citizenship of all parties); see also Delay v. 

Rosenthal Collins Group, LLC, 585 F.3d 1003, 1005 (6th Cir. 

2009)(diversity jurisdiction for LLC requires knowing the citizenship of 

each “sub-member”).2 Yet when adding InfiLaw Holding as a party, the 

plaintiffs did not identify any of its members. And neither the district court 

nor the defendants raised that omission.  

                                            
2 Although plaintiffs are proceeding pro se in this court, in the district 
court, they were represented by counsel.  
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A lack of subject matter jurisdiction, including the absence of 

complete diversity of citizenship, may be raised at any time, even on appeal, 

and cannot be waived. Wis. Dep’t of Corr. v. Schacht, 524 U.S. 381, 389 

(1998) (presence of non-diverse defendant “automatically destroys original 

jurisdiction,” and cannot be waived and cannot be ignored).  

When analyzing the different levels of membership for InfiLaw 

Holding in preparing this jurisdictional statement, defendants have learned 

that, among its many members, at least one is a citizen of Arizona.  

Specifically, the school’s dean, Shirley Mays, has owned Class C Units of 

InfiLaw Holding, since before the lawsuit was first filed until the present. 

Supp. R. at 250 (Verified Statement of Shirley Mays). Ms. Mays’ domicile is 

in Phoenix, Arizona (id.) and she is therefore a citizen of that state.3 

Because InfiLaw Holdings includes this nondiverse member, that destroys 

diversity jurisdiction.  

In such a situation, the Supreme Court has instructed that a court of 

appeals may dismiss a dispensable nondiverse defendant in order to 

                                            
3 InfiLaw Holding also has institutional investors that are themselves LLCs 
with potentially thousands of members that have Arizona citizens. But since 
the analysis of complete diversity here requires only that there be one 
nondiverse member, it is unnecessary to address any other nondiverse 
members.  
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preserve jurisdiction as to the diverse defendant. Newman-Green, Inc. v. 

Alfonzo-Larrain, 490 U.S. 826, 836-37 (1989). When dismissing such a 

nondiverse party, a court of appeals “should carefully consider whether the 

dismissal of a non-diverse party will prejudice any of the parties in the 

litigation.” Id. at 838. See also Galt G/S v. JSS Scandinavian, 14 F.3d 1150, 

1154-55 (9th Cir. 1998) (applying Newman-Green, court affirms dismissal 

of nondiverse parties).  

In particular, when the underlying claims against a diverse corporate 

defendant have already been dismissed, a nondiverse, alter-ego defendant 

such as InfiLaw Holding is not an indispensable party. Kunica v. St. Jean 

Fin., Inc., 63 F. Supp. 2d 342, 350 (S.D.N.Y. 1999) (applying Newman-

Green, nondiverse alter ego defendant dispensable). The nondiverse 

defendant then should be dismissed to preserve jurisdiction over a 

judgment in favor of the diverse defendant. Id. Dismissal of the nondiverse 

defendant alone is “particularly appropriate” when the parties have 

proceeded to a final judgment before the jurisdictional defect is discovered. 

Id. (citing Newman-Green and Caterpillar, Inc. v. Lewis, 519 U.S. 61, 75 

(1996) (“once a diversity court case has been tried in federal court… 

consideration of finality, efficiency, and economy become overwhelming”)).  
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Dismissing InfiLaw Holding would create no unfair prejudice to any 

party. Here, diversity jurisdiction existed when plaintiffs originally brought 

this case in federal court. It was only when plaintiffs filed a second 

amended complaint adding InfiLaw Holding, and without alleging its 

citizenship, that this amended complaint eliminated diversity jurisdiction. 

Because plaintiffs have always sought to pursue this dispute in federal 

court, they would not be prejudiced if the judgment in favor of the school is 

now decided on the merits in this appeal.  

On the other hand, the school would suffer significant prejudice if the 

entire action were dismissed. After a substantial expenditure of judicial 

resources in deciding this case and substantial expenditures by the school 

in defending it, it would be nothing short of a windfall for the plaintiffs if 

the judgment in favor of the school was vacated for lack of subject matter 

jurisdiction. See Kunica, 63 F. Supp. 2d at 350 (diverse defendant would 

“suffer substantial prejudice” if judgment in its favor vacated and it would 

have to make the same motions in state court). This is especially so when it 

is plaintiffs who added a new nondiverse defendant without alleging its 

citizenship. InfiLaw Holding should be dismissed as a nondiverse 
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defendant and the court should decide the merits of this appeal as to the 

school.  

Finally, the dismissal of InfiLaw Holding should be with prejudice. In 

a case similar to this one, the First Circuit dismissed the nondiverse 

defendant with prejudice. In Gorfinkle v. U.S. Airways, 431 F.3d 19, 22 (1st 

Cir. 2005), the plaintiff in a personal injury suit filed an amended 

complaint adding a nondiverse corporation. The case then proceeded to a 

judgment in favor of both defendants without either the parties or the 

district court noticing the jurisdictional defect. Id.  Because the nondiverse 

defendant had participated in the case and faced the prospect of having to 

relitigate the case in state court after having a judgment entered in its favor, 

the First Circuit decided to “resolve this problem by dismissing [the 

nondiverse defendant] with prejudice.” Id. at 23. In doing so, the First 

Circuit relied on Newman-Green where the Seventh Circuit panel had also 

dismissed the nondiverse defendant with prejudice to avoid forcing it to 

litigate in another forum. The Supreme Court stated that the Seventh 

Circuit’s dismissal with prejudice was “entirely appropriate” to avoid the 

“waste of time and resource … engendered by remanding to the District 

Court or by forcing these parties to begin anew.” 490 U.S. at 838. The 
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reasoning for the dismissals with prejudice in Gorfinkle and Newman-

Green applies equally to this case, since InfiLaw Holding has already 

participated in this case and has had a judgment rendered in its favor.  

II. Appellate Jurisdiction 

This court has jurisdiction of these consolidated appeals under 28 

U.S.C. § 1291. The district court issued a final judgment dismissing this 

action on March 19, 2014 and a notice of appeal was filed March 31, 2014. 

Id. at 44. The district court later issued a final judgment awarding 

defendants attorneys’ fees on May 20, 2014 and a notice of appeal was filed 

on May 27, 2014. Id. at 1. 

ISSUES PRESENTED 

Plaintiffs in this case, Michael O’Connor and Celia Rumann, are 

husband and wife, who became tenured professors at the school; they are 

referred to as the “professors” here. The rights of tenured faculty at the 

school are set out in its Faculty Handbook, which states that those rights do 

not “exist apart” from a separate tenure contract. For the 2013-2014 

academic year, the school sent appointment letters to its entire faculty 

incorporating the tenure rights in the handbook and stating that the offer 

must be accepted by a certain date. As with all other tenured faculty, the 

letters offered the professors tenure positions. But the professors refused to 
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sign the letters. Instead, they presented the school with contracts that they 

had drafted and which the school declined to accept. 

These issues are presented for review: 

1. Did the school breach its contracts with the professors by offering 

them a tenured position with the appointment letters? 

2. Did the school breach any implied covenant of good faith and fair 

dealing by offering the professors a tenured position with the appointment 

letters? 

3. Did the district court abuse its discretion by awarding defendants a 

portion of their requested attorney fees? 

STATEMENT OF THE CASE 

Tenure rights are established in the 
handbook and tenure contract. 

The Phoenix School of Law was founded in 2004 and since 2010 has 

been accredited by the American Bar Association. R. vol. II at 59, ¶ 7. The 

school is part of a consortium of ABA-approved independent, community-

based law schools with a commitment to underserved communities. Supp. 

R. at 77, ¶ 1.1 and 1.1.4.4. 

In April 2007, the school’s faculty approved a Faculty Handbook as 

the official statement of the policies, responsibilities, and rights of its 
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faculty. Supp. R. at 65. The handbook has two chapters. Chapter I details 

the school’s mission, organization, and corporate governance and states 

that it is part of the InfiLaw System of law schools. Id. at ¶ 1.1.1. Chapter II 

describes the responsibilities and rights of the faculty. R. vol. II at 111. 

Section 2.2.4 of Chapter II (id. at 120), titled “Tenure,” describes 

tenure rights in two sentences. The first sentence explains that the school 

will provide a “tenure contract” which gives the “contractual right to be 

reemployed” each year and which only exists “from academic year to 

academic year.” This sentence states in full: 

A tenure contract is for an academic year and gives the faculty 
member the contractual right to be re-employed for succeeding 
academic years until the faculty member resigns, is discharged 
for adequate cause, is terminated pursuant to a reduction in 
force, becomes disabled, or dies, but subject to the terms and 
conditions of employment which exist from academic year to 
academic year.  
 
The second sentence of Section 2.2.4 again refers to the “tenure 

contract” and states that “tenure status” as found in the handbook does not 

“exist apart” from that contract: “Tenure status is defined by the terms of 

this Faculty Handbook and a tenure contract and does not exist apart from 

a legally subsisting contractual agreement.”  
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The next section, 2.2.5, titled “Contract Form,” states that “[t]he 

contract for the employment of faculty at the School shall be in the 

following form and style.” It then provides a form contract entitled “Faculty 

Contract of Employment,” with blank spaces for the date of the contract, 

the dates of the academic year and rank or title (¶ 1), salary (¶ 2), whether 

the contract is for a tenured faculty member, or for a non-tenured, referred 

to as “tenure-track” member (¶ 3), and the minimum number of days for an 

employee to give notice of termination (¶ 5). 

The form contract also states that “Any changes of any kind in the 

employee’s acceptance of this Contract shall constitute a counter-offer and 

shall automatically nullify the offer extended herein.”  Id. at ¶ 11. The form 

contract concludes that it must be accepted by a date certain, stating that it 

“shall not be binding upon the School unless it is signed by the Employee 

within ___ calendar days of the date of presentation hereinafter set forth.” 

Id. at ¶ 12.  

The professors receive tenure and a tenure contract. 
 

The school hired Professor O’Connor in 2007 and promoted him to a 

professor with tenure in August 2010. R. vol. II at 67 ¶ 46. It hired 

Professor Rumann in 2008 and promoted her to a professor with tenure in 
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August 2011. Id. For the 2012-13 academic year, Professors O’Connor and 

Rumann both signed identical tenure contracts tracking the form contract 

in the handbook which ran from August 1, 2012 until May 31, 2013. Id. at 

106, 108. As provided in the form contract, both contracts stated that any 

changes in the acceptance of the contract would constitute a “counteroffer” 

that would “automatically nullify the offer” and that the contract would not 

be binding on the school unless it was accepted within 14 days. Id. at ¶ 18, 

19. Professor O’Connor signed his contract on August 2, 2012 and Professor 

Rumann signed hers on August 1 and both contracts were accepted by the 

school. 

The professors criticize proposed changes at the school. 

This is a breach of contract case. But the professors’ complaint 

includes some 90 paragraphs detailing their many criticisms and 

grievances about how the school was being run and how they were treated. 

R. vol. II at 64-82, ¶¶ 17-44, 60-127. Among other things, the complaint 

alleges that the professors and other faculty members objected to proposed 

changes to the school’s curriculum and faculty evaluations and 

compensation. Id. at 74-82. The complaint describes how in December 

2012, Professor O’Connor challenged the school administration about these 
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proposed changes and voiced his disagreement with the proposals, which 

the school eventually adopted. Id. at 77-82. 

The school renews the professors’ tenure contract. 

Though the professors allege that the school was hostile to them after 

they criticized the new proposals in December 2012, some five months 

later, in May 2013, the school once again offered them tenure contracts. On 

May 3, 2013, the school sent an email to all faculty members explaining that 

“[e]ffective with the 2013-2014 school year, Phoenix School of Law will be 

issuing appointment letters for returning faculty rather than lengthy 

contracts.” R. vol. II. at 187. The e-mail stated that this step would “simplify 

the process and eliminate redundancies. The appointment letter does not 

contain any fewer protections, rights, and responsibilities than the previous 

contracts issued to returning faculty.” The next sentence states that “[t]he 

condensed employment letter incorporates Chapter II of the Faculty 

Handbook, which is where the key contract provisions are located.”   

As provided in the handbook’s form contract, the email also stated 

that the signed appointment letters must be returned no later than a certain 

date. Specifically, just as with the contracts the professors signed the year 

before, the email stated that the letters had to be returned within 14 days:  

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-1, Page 21 of 67
(21 of 321)



 

14 

 

“The appointment letters have been placed in your mailboxes today. Please 

sign your appointment letter and return it to Human Resources by May 17, 

2013.” Id.  

The professors both received appointment letters which were 

identical, except for their salary. Id. at 190 & 192. The letters were signed by 

the school’s dean and began, “I am pleased to appoint you to the position of 

Professor of Law for the 2013-2014 Academic Year, which extends from 

August 19, 2013 to June 19, 2014. This will be a full time ‘tenure position.’” 

Professor O’Connor’s salary was set at $131,700. And Professor Rumann’s 

was set at $127,864. The letters stated that any additional merit increase in 

salary would be retroactive to August 1, 2013.  

The letters also incorporated all of the terms of Chapter II of the 

handbook: “The provisions of Chapter II of the Faculty Handbook, as they 

may be modified from time to time, are applicable to your appointment and 

are incorporated into this agreement.” 

Finally, the letters contained a sentence applying to non-tenured 

faculty: “Please let me know if you do not want to be reappointed to your 

tenure-track position for the 2013-2014 academic year.” As noted, the 

professors had already been tenured since 2010 and 2011, and the first 
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paragraph of the letters stated the professors were appointed in the coming 

year as “Professors of Law” with “tenured positions,” and there was no 

indication in the letters that their status as tenured faculty had changed.  

Immediately after the professors received the letters, they indicated 

that they would not sign them. R. vol. II at 189 & 191. As a result, still on 

that same day, May 3, the school’s director of human resources sent the 

professors another letter asking them again to sign the letters and again 

reaffirming that they had been appointed to “tenured positions”: “We 

understand you have elected not to sign the attached appointment letter. 

However, we are resending the letter to you confirming your appointment 

to a tenured faculty position for the 2013-2014 academic year.” Id. It 

concluded, “Please contact Dean Mays or Stephanie Lee if you are not 

agreeable to this appointment.”  

Without signing the letters,  
the professors present their own contracts. 

A week after receiving the letters, the professors each sent the 

director of human resources a letter on May 10 claiming that the 

appointment letters did not provide the same protections as the Faculty 

Handbook and enclosing contracts of their own. R. vol. II at 194-201. In 

their cover letter, the professors did not contend that the school’s offer 

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-1, Page 23 of 67
(23 of 321)



 

16 

 

repudiated any right or privilege that they had under their 2012-2013 

contracts. Instead, they contended that “Section 2.2.5 of the Faculty 

Handbook contains the required form employment contract. Certain 

material terms -- such as paragraphs 1, 5, and 10 -- are left blank in the 

form contract and therefore not incorporated by the appointment letter.”  

In their letters, the professors also acknowledged that the deadline to 

finalize their contracts was May 17, but directed that their own contracts be 

signed by that date instead. Id.  

The professors’ contracts differed from the terms in the appointment 

letters. Their proposed contracts altered the date by which any new salary 

would be retroactive, from August 1, 2013 to August 19, 2013. Both also 

indicated that the minimum time to give notice of resignation was 120 days, 

rather than the 90 days in the handbook. Id. at 196, ¶ 5, 200, ¶ 5; cf. 

Handbook at 2.8.2.  

Twelve days after receiving the appointment letters, on May 15, the 

professors’ own attorney wrote the school demanding that it sign and 

return their proposed contracts by the May 17 deadline. Their counsel did 

not, however, complain that the school failed to offer the professors full-

time, tenured positions or contend that the appointment letters repudiated 
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any earlier contract rights. Supp. R. 158-59. Instead, the professors’ counsel 

argued only that certain terms (e.g., dates of employment and title and 

rank) were omitted from the Chapter II form contract and that the 

proposed contracts filled in those blanks. Id.  

The school withdraws its offer  
and the professors’ employment expires. 

By the May 17 deadline, the professors had still refused to accept the 

appointment letters. And on May 20, the school informed them by letter 

that it was withdrawing its offer: “We received your written 

communications indicating that you do not accept the offer of employment 

made to you. For this reason, the offer of a position for the 2013-2014 

academic year is withdrawn.” Supp. R. at 28-31. The letter continued that 

“[i]n light of your rejection of our offer of continued employment for the 

2013-2014 academic year, your employment at the Phoenix School of Law 

will end on May 31, 2013 as that is the last day of the term of your contract.”   

The district court dismisses the first amended complaint. 

On May 31, 2013, the professors brought suit against the school 

alleging a breach of contract and an implied covenant of good faith and fair 

dealing. Supp. R. at 1. In their First Amended Complaint, the professors 

alleged that the appointment letters breached their contractual tenure 
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rights because they incorporated the Faculty Handbook by reference, rather 

than providing them the actual form contract set out in the handbook. Id. at 

50. They also alleged a breach of an implied covenant of good faith from, 

among other things, the school not signing a form contract as described in 

the handbook and not informing the professors before the May 17 deadline 

that their proposed contracts were not acceptable.  Id. at 56-57. The 

complaint also added a claim against the school’s parent corporation, 

InfiLaw Corporation, because of its “significant control” of the school’s 

operations. Id. at 34.  

The school and its parent moved to dismiss under Fed. R. Civ. P. 

12(b)(6) and the district court granted that motion.4 The court first rejected 

the professors’ argument that the school breached its contract by providing 

appointment letters, rather than the form contract in the handbook. The 

court reasoned that those letters “either expressly contained the terms 

found in the Section 2.2.5 form contract or incorporated them by 

reference.” R. vol. II, at 258. The court stated:  

The [appointment] letters explained that Plaintiffs were being 
offered full-time tenured positions as professors for the 2013-

                                            
4 The form contract at Section 2.2.5 (¶ 6) of the handbook states that 
Arizona law applies. The court applied Arizona law which the parties agree 
governs here.  
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2014 academic term, and the letters included the proposed 
dates of Plaintiffs’ employment as well as their salary, which 
was to be paid over a twelve-month period. Other terms were 
supplied through Chapter 2 of the Handbook, such as the 
timeframe for the post-tenure review and the amount of notice 
Plaintiffs would have needed to provide had they wished to 
terminate their contracts.  
 

Id. at 258.  
 
The court also rejected the professors’ argument that certain “pre-

existing contract rights” from their 2012-2013 were omitted from the 

appointment letters:  

Plaintiffs have not identified any difference in the terms 
between the 2012-2013 contracts and the appointment letters. 
Because Plaintiffs were offered full-time tenured positions 
through the appointment letters, they were clearly offered 
“tenure contracts” for the 2013-2014 academic term. Plaintiffs 
2012-2013 contracts also provided that “[t]he Contract and the 
Employee’s employment with the School are subject also to the 
provisions of Chapter II of the Faculty Handbook.”  

Id. at 259. (emphasis added). 

The court noted that the professors had identified two differences 

between the appointment letters and their 2012-2013 contracts: (1) the 

start dates of the terms, August 1 to May 31 for 2012-2013, and August 19 to 

June 19 for 2013-2014, and (2) resignation-notice of 120 days for 2012-

2013 and 90 days for 2013-2014. Id. at 259. But the court pointed out that 

“the Handbook itself contemplates that tenure contracts may vary from 
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year to year.” Moreover, these differences “did not provide Plaintiffs with 

any fewer protections than under the 2012-2013 contracts,” since the 

academic years remained the same, and any resignation notice was actually 

30 days shorter. Id. at 259.  

The court concluded that the contracts proposed by the professors 

were counteroffers that the school was not required to accept: “Because 

Plaintiffs did not unequivocally accept the terms of the appointment letters 

in their May 10, 2013 letter (including those governing the retroactive 

application of salary increases and resignation-notice provisions), the 

completed contracts included with those letters were counteroffers and [the 

school] was not required to accept them.” Id. at 260.  

The court also dismissed the professor’s claim that the school 

breached an implied covenant of good faith. It cited the established rule 

that such covenants prevent one party from denying the other the “benefits 

and entitlements of the agreement.” And since the court had already 

concluded that the professors’ proposed contracts were counteroffers that 

the school did not have to accept, the professors “fail[ed] to show that [the 

school] prevented them from receiving benefits that they were otherwise 

entitled from the 2013-2014 appointment letters.” Id. at 260.  
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Finally, the court ruled that the professors failed to state a claim 

against the school’s corporate parent, InfiLaw Corporation. The allegations 

that InfiLaw prepared the Faculty Handbook and provided administrative 

services did not plausibly show that it controlled the school to such an 

extent that it was a “mere instrumentality” of InfiLaw and that its corporate 

form should be disregarded to avoid a fraud or injustice. Id. at 261.  

The district court dismisses the second amended complaint. 

After the court dismissed the first amended complaint, the professors 

filed a second. In this complaint, they attempted to identify additional 

terms in the appointment letters that differed from their 2012-2013 

contracts. R. vol. II at 57. They also substituted the school’s corporate 

grandparent, InfiLaw Holdings as a new party, again with an alter ego 

claim. Id. at 59.  

Again, the defendants moved to dismiss under Rule 12(b)(6), and 

again, the court dismissed the entire complaint, this time with prejudice, 

noting that it “agrees with Defendants’ characterization of the [Second 

Amended Complaint] as a motion for reconsideration in the guise of an 

amended complaint.” R. vol. I at 13. The court began its analysis with this 

observation: “Plaintiffs’ breach of contract claim is still premised on 
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identifying purported differences between their 2012-2013 contracts and 

what was offered through the appointment letters.” Id. at 11.  

The court noted that the professors advanced three new differences, 

namely, that the appointment letters (1) incorporated school policies that 

were not part of their 2012-2013 contracts, (2) did not include the longer 

five-year tenure review period, and (3) extended the number of teaching 

days by one day, from 304 days to 305 days. Id. at 11. But the court 

concluded that none of these supposed differences could be material 

breaches when—as it had already found in its first opinion—the 

appointment letters incorporated the terms of the Faculty Handbook which 

was  also incorporated in the earlier 2012-2013 contracts. Id. at 11-12.  

The court also disagreed with the professors’ new argument that the 

phrase “terms and conditions of employment” in Section 2.2.4  was 

ambiguous.5  The court noted that the professors offered no interpretation 

of their own and failed to explain how in particular this phrase was 

ambiguous. Id. at 12, n.2.  

                                            
5 The full phrase is that the tenure contract is “subject to the terms and 
conditions of employment which exist from academic year to academic 
year.” Handbook, § 2.2.4.  
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In addition to the newly alleged differences between the appointment 

letters and the 2012-2013 contracts, the professors alleged another new 

theory that the school breached the Faculty Handbook by reducing the 

contributions to their retirement accounts during the 2012-2013 contract 

term. Id. at 12:10-12. The court rejected this claim because the handbook 

expressly states that any benefits are “subject to change from time to time” 

and that the school may in its “sole discretion, expand or reduce these 

benefits.” Id. at 3. 

As to the claim of breach of the covenant of good faith, this too was 

dismissed. The court stated that  “Plaintiffs include[d] no new allegations 

or additional arguments” as to this cause of action. Id. at 13. 

The court also dismissed InfiLaw Holdings. Since it had dismissed the 

underlying action against the school, it found no need to reach the issue of 

whether there was a claim to pierce the corporate veil. Id. at 13.  

The court awards attorney fees. 

After the action was dismissed, the school moved for attorneys’ fees in 

the amount of $59,404.50 under an Arizona statute permitting fees for the 

prevailing party in a contract action. Supp. R. at 152. After the professors 
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filed a brief in opposition (id. at 187) , the court granted this request in part 

and denied it in part.  

It found that the claims arose out of contract and the defendants were 

the prevailing parties. It then found that five of the six factors for assessing 

fees under Arizona law weighed in favor of awarding them here. In 

particular, it stated that (1) the professors’ claims were not meritorious, (2) 

the professors’ proposed contracts were not attempts to resolve the dispute, 

but counteroffers, (3) defendants prevailed on all the relief sought, (4) the 

case did not involve novel legal issues, and (5) an award of fees would not 

discourage parties from bringing other tenure-related claims. R. vol. I at 3-

4. The court also found that though the professors had offered evidence 

that paying fees would impose a financial hardship, on balance, all the 

other factors weighed in favor of the award. Id. at 3-4. The court then 

reduced the request by $8,027 for excessive time and an additional ten 

percent for insufficient billing descriptions, for a total award of $41,739.75. 

Id. at 5-8.  

SUMMARY OF THE ARGUMENT 

This case is not about the professors being discharged for exercising 

academic freedom. Some five months after they voiced their grievances 

about the school’s policies, the school gave them the same offer that it gave 
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all other tenured faculty, a tenure contract for the coming year. And as 

such, this case turns not on issues of academic freedom, but on the 

standard rules of contract formation, offer and acceptance—and the 

professors’ rejecting a valid offer of tenure with their own counteroffer.  

The Faculty Handbook defines tenure rights and states that those rights 

do not “exist apart” from a separate tenure contract. Here, the school 

provided such a contract with appointment letters offering the professors 

tenure positions that included all the rights of tenure found in the 

handbook. The professors now strain to interpret the letters in a way that 

would deny them tenure. But one fact remains unavoidable: the letters state 

plainly that the professors were offered full-time tenure positions with all 

the tenure benefits set forth in the handbook.  

Arizona law follows the “mirror image” rule for contract acceptance. 

This means that an offer must be accepted unequivocally. If it is not, then it 

is a counteroffer—which the offeror may accept or decline. And that is what 

happened here. After receiving an offer protecting all their existing tenure 

rights, the professors responded with their own counteroffers which the 

school had no obligation to accept. The district court thus properly 

dismissed the breach of contract claim. 
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The claim for breach of an implied covenant of good faith fares no 

better. Such a covenant only ensures that one party does not impair any 

benefits owed to the other. Because the school offered the professors all the 

benefits of tenure that they were entitled to under the handbook, the 

district court correctly concluded that the school did not breach any implied 

covenant of good faith by declining the professors’ counteroffer. 

Finally, when awarding attorney fees, the district court properly 

weighed all the factors required by Arizona law. And its conclusion that the 

school should be awarded approximately 70% of its fees was not an abuse of 

discretion.  

ARGUMENT 

I. The grant of a Rule 12(b)(6) motion is reviewed de novo.  

This court reviews the grant of a motion under Fed. R. Civ. P. 12(b)(6) 

de novo. Block v. Ebay, Inc., 747 F.3d 1135, 1138 (9th Cir. 2014) (affirms 

dismissal of contract claim under de novo standard). Here, when granting 

the motions to dismiss the first and second amended complaints, the 

district court described the standard of review for a Rule 12(b)(6) motion to 

dismiss. R. vol. II at 255-56; R. vol. I at 10-11. This included considering all 

well-pleaded factual allegations in the light most favorable to the plaintiff. 
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Chubb Custom Ins. Co. v. Space Sys./Loral, Inc., 710 F.3d 946, 956 (9th 

Cir. 2013).  

At the same time, the district court also stated that any “non-

conclusory ‘factual content’ and reasonable inferences from that content, 

must be plausibly suggestive of a claim entitling the plaintiff to relief.” Moss 

v. U.S. Secret Serv., 572 F.3d 962, 969 (9th Cir. 2009) (quoting Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009)). It also stated that dismissal is proper if 

the complaint fails to state a claim on its face, and quoted the Supreme 

Court’s decision in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 

(2007), that a complaint requires “more than labels and conclusions, and a 

formulaic recitation of the elements of a cause of action will not do.” R. vol. 

II. at 256.  

In this case, deciding the merit of the professors’ claims centered on 

interpreting four documents: (1) the Faculty Handbook, (2) the professors’ 

2012-2013 contracts, (3) the appointment letters, and (4) the professors’ 

proposed contracts in response to the letters. Interpreting the language in 

those documents involved no factual dispute. See Nat’l Bank of Arizona v. 

Schwartz, 283 P.3d 41, 42 (Ariz. Ct. App. 2012) (contract interpretation is a 

matter of law).  
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II. The professors’ breach of contract claim fails because they 
refused a tenure position with their own counteroffer.  

A. As the Faculty Handbook states, tenure does not “exist 
apart” from a tenure contract. 

The professors maintain that “Tenure status confers no rights until a 

tenure contract in the form and style required by the Faculty Handbook 

(“Handbook”) is executed.” Br. at 12. The school agrees. The rights of 

tenure described in the handbook are conditioned upon a faculty member 

signing a separate tenure contract. The handbook itself makes this plain by 

stating that tenure rights are  “subject to the terms and conditions of 

employment which exist from academic year to academic year.” R. vol. II at 

120, ¶ 2.2.4. The handbook also reinforces that any of its terms do not 

“exist apart from a legally substituting contractual agreement.” Id. The 

form of that contract is set out in the next section, 2.2.5, with a number of 

blank spaces to be filled in for each new tenure contract.  

Tenure rights for some teaching positions may be set by statute, for 

example in public institutions. But here, any tenure rights for the school as 

a private institution were established by contract alone. And the rights set 

out in the handbook, do not “exist apart” from a separate tenure contract.  
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B. The appointment letters unambiguously offered all of 
the tenure rights in the handbook.  

For the 2012-2013 academic year, the professors signed, without 

objection, a tenure contract that tracked the form contract in the handbook. 

R. vol. II at 106-09. For the 2013-2014 academic year, the school sent all 

faculty members an email stating that it would be issuing “appointment 

letters,” rather than contracts to “simplify the process and eliminate 

redundancies.” Id. at 187. The email also stated that the letters did not 

contain “any fewer protections, rights, and responsibilities” than were in 

the previous contracts, and in fact, incorporated Chapter II of the 

handbook. Id. at 187. When the professors refused to sign the letters on the 

day they were presented, the school sent them another letter repeating that 

the appointment letters included no fewer protections than previous 

contracts. Id. at 189.  

And the letters stated that the professors were appointed to the 

“position of Professor of Law,” and that this would be “a full-time ‘tenure’ 

position.” Id. at 190. The letters stated that they incorporate “the provisions 

of Chapter II of the Faculty Handbook, as they may be modified from time 

to time.” Id. Incorporation by reference is a common and accepted practice 

in establishing contract rights. See Nazaire v. Kingsbrook Jewish Med. 
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Ctr., 2006 WL 2504380, at *3 (S.D.N.Y. Aug. 28, 2006) (“[u]nder general 

principles of contract law, a contract may incorporate another document by 

making clear reference to it and describing it in such terms that its identify 

may be ascertained beyond doubt”) (quoting New Moon Shipping Co., Ltd. 

v. MAN B&W Diesel AG, 121 F.2d 24, 30 (2d. Cir. 1997); see also WILLISTON 

ON CONTRACTS § 30.25 (4th. ed.  2014) (so long as the reference is clear, 

parties may incorporate documents by reference).  

Here, the appointment letters identified Chapter II of the handbook and 

incorporated it by reference—which would include the tenure terms in 

Section 2.2.4 and the form contract at Section 2.2.5. But the professors now 

argue that the letters breached their tenure rights in “a myriad of ways.” Br. 

at 29. Actually, they claim only five ways in their brief in which the 

appointment letters breached their tenure rights: (1) the letters could not be 

a contract because they do not use the word “contract,” (2) the word 

“appointment” can only apply to non-tenured faculty, (3) any reference to 

non-tenured faculty in the letters meant that the professors had been 

stripped of tenure, (4) the letters should have expressly mentioned an extra 

year for post-tenure review that was already in the handbook, and (5) a 

mention of non-faculty staff policies in the letters eliminated their tenure 
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rights. The district court correctly determined that none of these reasons 

was convincing.  

1) A contract need not use the word “contract” to be 
a contract.  

The professors argue that their rights of tenure were compromised 

because the appointment letters do not use the word “contract.” Br. at 35-

36. In particular, they complain that the form contract uses the word 

“contract” 21 times, but “the appointment letters themselves never used the 

word ‘contract.’” Id. at 36 (emphasis in text). Yet contract formation has 

never hinged on the use of particular words—even the word “contract.” 

Contract formation looks not to form, but the substance of the parties’ 

intent. See Needham v. Innerpac, Inc., 2007 WL 4218958, at *4 (N.D. Ind. 

Nov. 29, 2007) (contract formation is a mater of substance, not form, there 

are no “magic words”). A contractual offer need not be in any particular 

form; it is only necessary that it be a clear “manifestation of willingness to 

enter into a bargain.” See RESTATEMENT (SECOND) OF CONTRACTS § 24 (1981). 

Here, the appointment letters made an unambiguous offer of a full-time 

tenure position, even if the word “contract” was not used.  
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2) The word “appointment” applies to tenured 
faculty. 

The professors next argue that the appointment letters could not be 

offers of tenure because the word “appointment” applies only to non-

tenured faculty. Br. at 37-38. For this, they point to another section of the 

handbook, 2.7.2, dealing with eligibility for tenure and pluck out the word 

“appointed” referring to the time for the beginning of a seven-year 

probationary period for a faculty member to be considered for tenure. Br. at 

37; R. vol. II at 131. From there, they skip over to Section 2.8.3 which deals 

with “non-reappointment” of non-tenured (“Tenure Track”) faculty and 

claim that this must mean that their appointment letters were not offering 

them tenured positions. Br. at 37; R. vol. II at 135. This is far-fetched. It is 

undisputed that Professor O’Connor received tenure in 2010 and Professor 

Rumann received tenure in 2011. Both the cover letters of May 3 and the 

appointment letters themselves state in the clearest possible terms that 

they were being offered a “tenured position.” Isolating variations of the 

word “appoint” in other parts of the handbook dealing with non-tenured 

faculty does not change the obvious—the appointment letters offered the 

professors tenured positions.  
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3) A reference to non-tenured faculty did not strip 
the professors of tenure.  

The professors similarly argue that a sentence in the letters asking 

any non-tenured faculty if they did not want to be reappointed for the 

coming year, could mean that they were not being offered tenured 

positions. Br. at 40-42. But this argument fails for essentially the same 

reason as the last one; it ignores the obvious. The professors had been 

tenured faculty at the time that they received the letters and were plainly 

offered renewed tenured positions. The reference to other tenure-track 

faculty in a general letter to all faculty could not reasonably be read to mean 

that they were being stripped of tenure.  

Words in a contract must be read to give effect to the parties’ apparent 

purpose. 11 WILLISTON ON CONTRACTS § 32.9 (4th ed. 2014). To give effect to 

that purpose, at times, particular words may need to yield so as not to 

override the obvious purpose. Id. Here, the obvious purpose of the offer 

was to provide the professors with a tenured position; the letters cannot be 

read as an oblique way to demote them to non-tenured status.  

4) Any supposed extra year for post-tenure review 
was incorporated by reference. 

The fourth reason the professors give for why appointment letters 

compromised their tenure rights only came to light with their Second 
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Amended Complaint. They argue in their brief here that the letters 

supposedly “omitted the post-tenure review provisions applicable only to 

tenured faculty.” Br. at 43. What they are referring to is that the letters do 

not specifically mention what they claim was an amendment to extend the 

time for post-tenure review—from the four years stated in their 2012-2013 

contract (¶ 30)—to five years. In dismissing the Second Amended 

Complaint, the district court rejected this argument because the Faculty 

Handbook states that any tenure contract itself is “subject to the terms and 

conditions of employment which exist from academic year to academic 

year.” R. vol. I at 12. Thus, court continued, even if this alleged change were 

true (and the school denies that it is), it still “would not be considered a 

material breach[] of the 2012-2013 contracts.” Id. The letters expressly 

incorporate all the existing terms of Chapter II of the handbook which 

would include any supposed extension of time for post-tenure review.6  

                                            
6 Another of the professors’ alleged differences between the appointment 
contracts and their 2012-2013 contracts raised for the first time in their 
Second Amended Complaint is that the school was reducing their 
contribution to their retirement accounts in violation of the Faculty 
Handbook. The district court dismissed this claim as well. R. vol. I at 12. 
The professors have not raised this argument in their brief in this appeal 
and therefore it is waived.   
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5) Any mention of non-faculty policies still did not 
eliminate the rights of tenure. 

The professors’ fifth argument for why the appointment letters 

prejudiced their tenure rights is that they supposedly contained an 

“unprecedented insertion” of policies and procedures relating to non-

faculty staff. Br. at 44-47. The professors contend that these terms for 

dismissal differ from those for tenured faculty in the handbook. But what 

the professors are actually complaining about here is one sentence in the 

appointment letters: “Additionally, Phoenix School of Law policies and 

procedures relating to faculty employment and staff employment, currently 

in place or as modified during the term of this appointment, [are] 

incorporated into this agreement.” R. vol. II at 190 and 192.  

Once again, the district court rejected this argument since the 

professors’ 2012-2013 contracts state that “[t]he Contract and [the 

professors’] employment with the School are subject also to the provisions 

of Chapter II of the Faculty Handbook.” Id. at 259: 6-8. And the 

appointment letters do the same by incorporating the protections for tenure 

found in Chapter II, even if the letters also mention policies and procedures 

relating only to non-faculty. Id. at 259: 8-10. Again, like the mention of 

non-tenured faculty, when the professors were already tenured and 
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expressly offered a tenured position with all the tenure rights in the 

handbook, pulling out one sentence mentioning non-faculty cannot 

reasonably be read as eliminating tenure rights. Such a strained 

interpretation need not be given effect. Further, a specific reference to 

incorporating tenure rights in the handbook would control over any general 

reference to non-faculty. See Brady v. Black Mt. Inv. Co., 459 P.2d 712, 714 

(Ariz. 1969) (when a contract contains inconsistent provisions, the specific 

“qualifies” the meaning of the general and “controls over the general”).  

Finally, the professors invoke the rule of construing a contract against 

the drafter. Br. at 47-50. But that rule only applies if certain terms are in 

fact ambiguous. California Cas. Ins. Co. v. Am. Family Mut. Ins. Co., 94 

P.3d 616, 618 (Ariz. Ct. App. 2004) (construing against the drafter only 

applies if provision “actually ambiguous”). Here, the professors claim that a 

single phrase is ambiguous: “terms and conditions of employment which 

exist from academic year to academic year.” Br. at 47-50. The district court 

properly found no ambiguity here, since the professors gave no explanation 

as to why the phrase would be ambiguous or offered their own reasonable 

interpretation. R. Vol. I 12 at 3, n. 2 (citing Phillips v. Flowing Wells United 

Sch. Dist. No. 8, 669 P.2d 969, 970 (Ariz. Ct. App. 1983) (“Language used 

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-1, Page 44 of 67
(44 of 321)



 

37 

 

in a contract is ambiguous only when it can reasonably be construed to 

have more than one meaning.”)) 

Moreover, there is nothing about the words “terms and conditions of 

employment” that is ambiguous in a general sense or in the specific context 

of how it is used here. Indeed, it would be unreasonable for a single 

mention of policies for non-faculty to eclipse an unambiguous statement 

that the professors were offered tenured positions with all the tenure rights 

from the handbook.  See Bouwman v. RBC Mortg. Co., 336 Fed. Appx. 621, 

622 (9th Cir. 2009) (“no ambiguity in the words ‘existing terms’ that would 

prevent the formation of a contract”). Further, simply claiming that a 

phrase is “ambiguous” doesn’t make it so. See Technical Equities Corp. v. 

Coachman Real Estate Inv. Corp., 701 P.2d 13, 14 (Ariz. Ct. App. 1985) 

(merely because one party claims a different meaning, does not create 

ambiguity). A conclusory assertion that “terms and conditions” is 

ambiguous cannot override the obvious and reasonable reading of the 

letters that the professors’ tenure rights remained intact.  

C. Arizona law requires a “mirror image” acceptance and 
the counteroffer here was not that. 

As discussed above, none of the professors’ five arguments that tenure 

rights were impaired by the letters have any validity. This section addresses 
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the next question—whether the professors rejected the offer of a tenured 

position by proposing their own counteroffer. This question turns on the 

law of contract formation, and in particular, on that of offer and 

acceptance. 

Arizona law requires an acceptance to be the “mirror image” of the offer. 

As the court explained in Dollar Tree Stores, Inc. v. Bayless Investment & 

Trading Co., “Arizona follows the traditional common law rule, which 

requires a mirror image acceptance of an offer in order to consummate an 

agreement.” 2011 WL 6032966, at *3 (D. Ariz. Dec. 1, 2011) (citing Clark v. 

Compania Ganadera de Cananea, S.A., 385 P.2d 691, 697 (Ariz. 1963)). As 

the Arizona Supreme Court stated in Clark, an acceptance “must be 

unequivocal” and therefore “[a]n acceptance must comply exactly with the 

requirements of the offer, omitting nothing from the promise or 

performance.” 385 P.2d at 697. If the offeree adds additional or materially 

different terms, it will be considered to have rejected the offer and made a 

counteroffer. Dollar Tree, 2011 WL 60326643, at *3. The offeree then 

becomes the offeror and the new offeree may accept or reject the 

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-1, Page 46 of 67
(46 of 321)



 

39 

 

counteroffer. Id.7 Here, both the form contract in the handbook at Section 

2.2.5 and the professors’ 2012-2013 contracts caution that “[a]ny changes 

of any kind in the employee’s acceptance of the Contract shall constitute a 

counteroffer and shall immediately nullify the extended offer herein.” R. 

vol. II at 107 (¶18); 109 (¶21); 121-22 (¶ 11).  

The district court concluded that because the professors failed to 

unequivocally accept the terms of the appointment letters, their proposed 

contracts were “counteroffers” and the school “was not required to accept 

them.” R. vol. II at 260:1-6. In particular, the court noted that the 

professors’ proposed contracts varied from the appointment letters. These 

differences included different dates for any retroactive salary increases 

(August 1 for the appointment letters and August 19 for the proposed 

contracts), and different periods for resignation notice—90 days in the 

handbook, (§ 2.8.2), and 120 days in the proposed contracts (¶ 5). Id. 

Though these differences are arguably less favorable to the professors, the 

school was not required to accept them, because they varied the terms of 

                                            
7 The mirror image rule has been eliminated under Article 2 of the Uniform 
Commercial Code, § 207, involving the sale of goods. See Idaho Power Co. 
v. Westinghouse Elec. Corp., 596 F.2d 924, 926 (9th Cir. 1979). But since 
this case does not involve a sale of goods, the common law mirror image 
rule applies.  
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the appointment letters. The school had a legitimate interest in having 

uniform terms for all faculty members, especially to avoid the problems 

that may arise from allowing different terms or certain exceptions to some, 

but not others.  

Not only did the professors’ proposed contracts vary terms from the 

appointment letters, the professors failed to timely accept the offer. Both 

the form contract in Section 2.2.5 and the 2012-2013 contracts state that 

the contracts will “not be binding” unless signed by the date specified in the 

offer. Id. at 107 (¶ 19), 109 (¶ 22), 122 (¶ 12). It is a basic rule of contract 

formation that the time specified to accept an offer may not be viewed as a 

suggestion or merely aspirational. The Corbin treatise explains, “If the time 

for acceptance of an ordinary offer is expressly limited by the offeror, 

acceptance must take place within that time or not at all, time is of the 

essence.” 6A CORBIN ON CONTRACTS § 273, at 5888 (1962). Similarly, the 

Williston treatise states that “if no acceptance within that time, the power 

of acceptance necessarily expires.” 1 WILLISTON ON CONTRACTS, § 5.5 (4th ed. 

2006). Thus, an attempt to accept an offer past the deadline set by the 

offeror is a counteroffer which the original offeror is free to decline or 

accept. Hernandez v. AFNI, Inc., 428 F. Supp. 2d 776, 781 (N.D. Ill. 2006).  
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Here, the professors counter-proposed contracts, which on their face, 

failed to unequivocally accept the school’s offer. In fact, the whole point of 

the professors submitting their own contracts was because they differed 

from the appointment letters. See Walsworth v. Chesapeake La., L.P., 128 

So. 3d 1266, 1269-70 (La. Ct. App. 2013) (“Plaintiff, in making this 

counteroffer, deemed these terms material, and it is not for this court to say 

they were immaterial”). Here, when the appointment letters offered the 

professors tenure positions with specific terms and the professors did not 

unequivocally and timely accept those offers, then their proposed contracts 

were counteroffers which the school was free to reject. And having rejected 

their tenure contract with this counteroffer, the professors could no longer 

be employed by the school. 

D. Of the cases cited for “context,” none deal with 
rejecting a valid tenure contract with a counteroffer.  

The school and the professors do agree as to this much—tenure serves 

an important purpose of ensuring academic freedom and enhancing 

economic security, and a tenured faculty member cannot be dismissed 

without cause. At the same time, however, the tenure rights in this case—as 

the Faculty Handbook makes clear—are not independent of their tenure 

contract. And because the professors rejected offers for a tenure position 
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with counteroffers, their employment expired by its own terms, and the 

school did not discharge them for cause.  

The professors argue that the district court failed to appreciate the 

“context” of tenure’s importance and how tenure may not be terminated 

unilaterally. Br. at 30-33. In doing so, they cite a number of cases 

discussing the importance of tenure and how a professor with tenure may 

not be terminated without cause. Though these cases discuss how tenure 

promotes academic freedom and economic security, none of them 

undermines the district court’s ruling. That decision turns on the specific 

contractual terms of this case, and the professors rejecting offers of tenure 

with their own counteroffers.  

The professors first cite Perry v. Sinderman, 408 U.S. 593 (1972) for 

the general proposition that tenure may not be terminated without cause 

Br. at 30. Yet this decision is limited to its ruling that a teacher at a state 

college, though without formal tenure, had a due process right to prove his 

entitlement to tenure. Id. at 602-03. It does not apply to professors at a 

private institution who already have tenure.  

The professors also cite Otero-Burgos v. Inter American University, 

558 F.3d 1 (1st Cir. 2009). Though this decision mentions that tenure rights 
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cannot be terminated unilaterally, it also deals with a different question of 

whether the tenure contract at issue was for a “fixed term,” as opposed to 

one “without a fixed term” so as to fit within a statutory cap on damages. Id. 

at 11. 

The professors next offer a lengthy quote from Katz v. Georgetown 

University, 246 F.3d 685 (D.C. Cir. 2001), concluding with a statement that 

the faculty at Georgetown would be “stunned” if they thought their tenure 

could be “nullified” if the university failed to provide an annual notice of 

reappointment. Id. at 689. But Katz involved a tenured professor who had 

been discharged as a result of the university’s financial difficulties arguing 

that he fit within the definition of “ordinary” non-tenured faculty, so he 

could receive a year’s severance. Id. at 688. This is far removed from 

rejecting an offer providing full rights of tenure with a counteroffer. 

Similarly, the decision in McConnell v. Howard University, 818 F.2d 58 

(D.C. Cir. 1987)( cited in Katz and also relied on by the professors) turned 

on the court ruling that the termination of tenured faculty is governed by 

the parties’ contractual terms, rather than a more deferential arbitrary or 

irrational basis standard. Id. at 68-70. 
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Finally, the professors quote from Ohio Dominican College v. Krone, 

560 N.E.2d 1340 (Ohio Ct. App. 1990) to argue that tenure rights “cannot 

be extinguished by initial disagreement over yearly terms.” Br. at 22. But a 

closer look at the Ohio Dominican case shows that if anything, it serves as 

an example of what this case is not. In Ohio Dominican, the court found 

that the college’s offer of employment to a tenured professor contradicted 

an express term of the faculty handbook limiting an ordinary teaching load 

to three courses per semester. Id. at 1343-44. When the college insisted that 

the professor teach five courses per semester, the court concluded that “by 

the standards set forth in the Faculty Handbook,” the offer was 

“unreasonable.” Id. at 1344. Thus, it was the unreasonableness of the 

college’s offer requiring the professor to teach five courses that breached 

the contract.8  

But Ohio Dominican does not stand for the proposition that tenured 

faculty are free to reject reasonable terms in tenure contracts with 

counteroffers of their own—and still continue teaching. Unlike Ohio 

                                            
8 When the Ohio Dominican case returned to the Court of Appeals after a 
remand, the court repeated that the breach of contract arose from the 
unreasonableness of the demand. Ohio Dominican College v. Krone, 1992 
WL 10298, at *2 (Ohio App. Jan. 23, 1992) (offer requiring teaching five 
courses breached the contract).  
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Dominican, in this case, the district court concluded that the school’s offer 

was reasonable because it did not compromise existing tenure rights; in 

fact, the offer incorporated all the rights in the handbook. In sharp contrast, 

in Ohio Dominican, the college’s offer hinged on violating the very 

teaching-load standard in its own handbook.9 

Though the cases cited by the professors in this section recognize the 

general importance of tenure, none can be read to mean that tenure status 

exempts a professor from complying with established rules of offer and 

acceptance for a tenure contract. To be sure, a tenured professor cannot be 

dismissed during the course of a tenure contract without adequate cause. 

But when tenure rights do not exist independently from the tenure 

contract, then faculty, tenured or untenured, must abide by the same rules 

of offer and acceptance for continued employment. Status as a tenured 

faculty member is not a license to demand terms that differ from other 

tenured faculty. When the school has made an offer that does not 

                                            
9 Ohio courts follow the same general rule that “[w]hen an acceptance to a 
contract for employment does not meet and correspond with the offer in 
every respect, no contract is usually formed.” Foster v. Ohio State Univ., 
534 N.E.2d 1220, 1222 (Ohio Ct. App. 1987) (citing RESTATEMENT (SECOND) 

OF CONTRACTS § 58).  
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compromise any tenure rights, then it has no obligation to accept  

counteroffers.  

III. When the school offered the professors their full tenure 
rights, there was no breach of an implied covenant of good 
faith. 

In the alternative, the professors claim that the school breached an 

implied covenant of good faith and fair dealing. Br. at 51. Though Arizona 

law implies such a covenant for every contract, it is not open-ended and is 

designed so that one party may not keep another “from receiving the 

benefits and entitlements of the agreement.” Wells Fargo Bank v. Ariz. 

Laborers, Teamsters and Cement Masons Local No. 395 Pension Trust 

Fund, 38 P.3d 12, 28 (Ariz. 2002). In Wells Fargo, the Arizona Supreme 

Court explained that good faith in exercising contractual rights turns on 

whether performance is consistent with the “justified expectations of the 

other party.” Id. at 30 (quoting RESTATEMENT (SECOND) OF CONTRACTS § 205 

cmt a (1981)). Here, the district court, citing Wells Fargo, dismissed this 

claim. It did so because the school had already offered the professors the 

full benefit of their contract, and it was the professors’ own counteroffer, 

not the breach of any implied covenant that resulted in them no longer 

having a tenure contract. R. vol. II at 260.  
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In their brief, the professors argue that the school breached the implied 

covenant in 11 different ways, which they number (i) to (xi). Br. at 53-54. 

These 11 reasons may be grouped together, but individually or collectively, 

they have no merit. For the reasons (i) to (v), the professors complain that 

the appointment letters prejudiced their tenure rights or were a “pretext” 

for denying them; however, as discussed already, the district court properly 

concluded that the appointment letters incorporated all of the professors’ 

tenure rights and did not compromise any rights found in the Faculty 

Handbook or their 2012-2013 contracts.  

Reasons number (vi) to (x) are complaints that the school either did not 

tell the professors that the May 17, 2013 due date for signing the 

appointment letters was a “hard” deadline or that the terms of the 

appointment letters were not negotiable. Br. at 54. The professors contend 

that the absence of a “time is of the essence” clause in the appointment 

letters excused a timely acceptance of the offer. Br. at 18. But they have 

misconstrued this concept. A time-is-of-the-essence clause relates to 

contract performance, not formation. Such a clause, usually found in real 

estate contracts, “operates only to give a minor breach as to timely 

performance . . . the legal effect of a material breach.” Found. Dev. Corp. v. 
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Loehmann’s, Inc., 788 P.2d 1189, 1200 (Ariz. 1990). As discussed above, it 

is settled law that an offeror may rely on an offer expiring on a clearly 

stated date. The law has never required that the offeror include words such 

as “time is of the essence” to ensure that the offer expires when it says it 

expires.  

As to the professors’ complaint that the school did not tell them that the 

terms of the appointment letters were non-negotiable, they cite no case law 

(and there is none) that an offeror must include language that its offer is 

“non-negotiable” or risk facing liability under an implied covenant if it 

rejects a counteroffer. What is more, the parties’ “justified expectations” in 

this case included the form contract (¶ 11) and the 2012-2013 contracts (¶¶ 

18, 21), both indicated that the school’s offer should not be viewed as 

negotiable. Each states that “[a]ny changes of any kind in the employee’s 

acceptance of this Contract shall constitute a counter-offer and shall 

automatically nullify the offer extended herein.” Such language makes it 

clear that the school’s offer was not a mere invitation to negotiate further.  

The professors’ eleventh reason to find bad faith is that the school 

accepted appointment letters after the May 17 deadline. Br. at 54. But 

again, they overlook that under the settled law, the school was free to accept 
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or reject their counteroffer. How the school may have dealt with other 

special cases has no bearing on whether the school could reject the 

professors’ own counteroffer. This case does not involve any sort of 

statutory discrimination claim. Rather, it turns on standard contract law for 

accepting an offer. And when the professors rejected an offer for tenure 

with their own counteroffer, then the inquiry need not go beyond that.  

Finally, the professors contend their proposed contracts “were not really 

counteroffers at all,” but were responses to anticipatory breaches of 

contract. Br. at 57-58. The two cases cited by the professors show that this 

argument is wide of the mark. In both Kammert Brothers Enterprises, Inc. 

v. Tanque Verde Plaza Co., 428 P.2d 678, 683-84 (Ariz. 1967) and United 

California Bank v. Prudential Insurance Co. of America, 681 P.2d 390, 433 

(Ariz. Ct. App. 1983), the courts simply applied the basic rule that if one 

party repudiates a contract before performance is due, then the other party 

may urge performance without waiving any of its rights.  

But of course, this case does not deal with the school repudiating a 

contract before performance is due. The school offered the professors their 

complete tenure rights; it was not repudiating performance of anything. 

Again, the issue here is not that of contract performance, but of formation. 
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And as to that, the professors’ proposed contracts were counteroffers for all 

the reasons identified by the district court. Further, the professors never 

argued in the district court that their proposed contracts were not 

counteroffers, but merely responses to an anticipatory breach. Because the 

professors never raised this argument, the district court never addressed it, 

and it has not been preserved for appeal and has been waived. Silvas v. 

E*Trade Mortg. Corp., 514 F.3d 1001, 1007 (9th Cir. 2008) (failure to raise 

issue before district court waives it for appeal).  

None of these eleven reasons are valid. An offeror’s right to accept or 

decline a counteroffer is a fundamental principle and an essential part of 

the predictability and stability of contract law. An implied covenant of good 

faith does not change that basic principle. See Best v. Miranda, 274 P.3d 

516, 519 (Ariz. 2012) (contractual duty of good faith does not require offeror 

to accept terms that differ from original offer). Here, when the school made 

an offer, not compromising any tenure rights, it did not breach an implied 

covenant by simply declining a counteroffer.  
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IV. The district court’s ruling on attorney fees was proper.  

A. The district court did not wrongly shift the burden, 
and properly exercised its discretion in weighing each 
factor.  

Under Arizona law, as the professors acknowledge, attorney fees may be 

awarded to the prevailing party in a contract action. See A.R.S. § 12-341.01. 

In doing so, Arizona law instructs courts to consider these six factors, 

among others: 

1. The merits of the claim or defense presented by the 
unsuccessful party; 

 
2. Whether the litigation could have been avoided or settled and 

whether the successful party’s efforts were completely 
superfluous in achieving the result; 

 
3. Whether assessing fees against the unsuccessful party would 

cause an extreme hardship; 
 
4. Whether the successful party prevailed with respect to all the 

relief sought; 
 
5. Whether the legal question presented was novel, and whether 

such claim had been previously adjudicated in the jurisdiction; 
and 

 
6. Whether an award of fees would discourage other parties with 

tenable claims from litigating legitimate contract issues for fear 
of incurring liability for substantial amounts of attorney’s fees. 

 
Associated Indem. Corp. v. Warner, 694 P.2d 1181, 1184 (Ariz. 1985).  

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-1, Page 59 of 67
(59 of 321)



 

52 

 

The trial court has broad discretion in fixing the amount of the fee. Id. 

Moreover, “[a]lthough the award of attorney’s fees under A.R.S. § 12-

341.01(A) and (B) is discretionary, it is the clear intent of the statute that 

under ordinary circumstances the successful party in an action which falls 

under the statute is entitled to recover reasonable attorney’s fees.” G & S 

Invs. v. Belman, 700 P.2d 1358, 1368 (Ariz. 1984). Thus, this court has held 

that a fee award under A.R.S. § 12-341.01 is reviewed for an abuse of 

discretion. Chevron U.S.A. Inc. v. Schirmer, 11 F.3d 1473, 1480 (9th Cir. 

1993) (“We review a fee decision under this section for abuse of 

discretion.”). 

 The professors argue that the district court applied the “wrong legal 

standard” for the first of the six Warner factors. Br. at 67. In particular, 

they contend that when considering the question of whether the claims had 

“merit,” the court improperly equated “success with merit.” Br. at 68. But 

the district court never stated that only successful claims are “meritorious.” 

It simply stated that the first factor weighed in favor of awarding fees, 

because “[b]oth motions to dismiss were resolved in Defendants’ favor.” R. 

vol. I at 3. It could not be legal error, much less an abuse of discretion, for 
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the court to conclude that the professors’ claims were without merit when 

they were twice dismissed on the pleadings. 

Next, the professors assert that the district court shifted the burden to 

them as to three of the Warner factors: (2) whether the litigation could 

have be avoided or settled, (5) the novelty of the question, and (6) whether 

an award would discourage other parties. Br. at 68. But when examining 

the specifics of the professors’ arguments, they fail to show any improper 

burden shifting.  

As to the second factor—whether the case could have been settled—the 

professors maintain that the district court improperly shifted the burden of 

proof to them when the court concluded that the professors had “provided 

‘no support’ for their assertion that they attempted to resolve this case 

before litigation.” Br. at 69. But there was no evidentiary burden to shift as 

to this issue. The court simply read the professors’ May 10 letters and found 

that they were “not attempts to resolve any dispute, but rather, 

counteroffers concerning their employment contract.” R. vol. I at 3. The 

court did not shift any evidentiary burden by simply reading words on a 

page.  
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As to the fifth factor, the professors concede that the issues in this case 

“may not have been novel,” but then they claim that the district court’s 

ruling was itself “both ‘novel’ and unprecedented.”  Br. at 69. This factor, 

however, does not turn on how one party characterizes a ruling, but 

whether the legal question at issue was in fact novel. And the professors 

essentially concede that it was not. Here, the district court disposed of the 

issue primarily on the language in the letters and the handbook by applying 

well-settled principles of contract law. The lack of novelty was apparent to 

all and there was no improper burden shifting.  

As to the sixth factor, the professors quote at length from a survey 

comment after their termination that people at the school were “afraid to 

say anything.” Br. at 72. Not only is this single quote from one unidentified 

person of no evidentiary value, it relates to a question of academic freedom. 

Though the professors’ complaint contains page after page of allegations 

chronicling their grievances against school policies, their lawsuit is still 

based on a breach of contract; it is not a retaliation claim for exercising 

academic freedom. The professors’ employment ended because they 

rejected the school’s offer with their counteroffer. In fact, the school offered 

them tenured positions months after they exercised the academic freedom 
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alleged in their complaint. The district court’s ruling reflected this reality—

that the essence of the professors’ case was a breach of contract: “There is 

no indication that an award of attorneys’ fees in this breach of contract 

case would discourage other tenured professors from bringing claims 

related to their employment contracts.” R. vol. I at 3-4 (emphasis added). 

In recognizing this point, the court did not shift any evidentiary burden, 

and such a finding was not an abuse of discretion.  

B. The district court did not abuse its discretion when 
reducing the award. 

The school requested an award of $59,404.50 in attorney fees. The 

court reduced that amount to $41,739.75, almost 30% less than requested. 

One component of that 30% reduction was a 10% reduction based on billing 

entries that, consistent with the Local Rules in Arizona, had been redacted 

to protect attorney-client and work-product privileged information. Supp. 

R. at 181-86.  

The professors argue that the district court abused its discretion by not 

reducing the award more for insufficient billing entries. Br. at 72-74. Yet 

they overlook all the lengthy pleadings that they filed in this case. At the 

outset, this case required the school’s counsel to digest and defend against a 

26-page complaint. Supp. R. at  33-66. Counsel had to research, draft, and 
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file a motion to dismiss and a reply in support of that motion. Docs. 13, 19. 

Counsel then presented oral argument on that motion. After that motion 

was successful, the professors then pursued a Second Amended Complaint  

(now increased to 47 pages), but which the district court deemed to be a 

motion to reconsider its dismissal of the first complaint. R. vol. I at 13. 

Counsel again had to research and draft a new motion to dismiss and reply. 

Docs. 29, 32.   

The school’s counsel also corresponded with the professors’ counsel and 

consulted with its own clients along the way. The billing entries that the 

school submitted reflected each of these activities. The district judge, Hon. 

Susan Bolton, who has almost 40 years of experience in the Arizona legal 

market, reviewed and analyzed those billing entries and the general nature 

of the case and determined that a $41,000 fee award was reasonable.  Her 

decision was not an abuse of discretion. 

CONCLUSION 

1.  Based on the Supreme Court’s decision in Newman-Green, this 

court should dismiss InfiLaw Holding, LLC as a nondiverse defendant 

to avoid destroying diversity jurisdiction and decide the merits of the 

appeal as to the school. This dismissal should be with prejudice.  
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 2.  The district court’s judgment dismissing the professors’ claims 

against the school for breach of contract and breach of an implied 

covenant of good faith should be affirmed.  

3.  The court’s judgment awarding fees should also be affirmed. 

 

Dated:  November 14, 2014       
   
 
 
 
 
 
 

Respectfully submitted, 
 
Phoenix School of Law, LLC, and InfiLaw 
Holdings, LLC 
 
 
By: /s/ E. King Poor   
 One of their attorneys 
 
Brian A. Howie 
Michael S. Catlett 
QUARLES & BRADY LLP 
One Renaissance Square 
Phoenix, AZ  85004 
(602) 229-5200 
 
E. King Poor 
QUARLES & BRADY LLP 
300 North LaSalle Street, Suite 4000 
Chicago, IL  60654 
(312) 715-5000 
 
Counsel for Appellees 
 

  

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-1, Page 65 of 67
(65 of 321)



 

58 

 

PROOF OF SERVICE 

I, E. King Poor, one of appellees’ counsel, certify that I have this day 

electronically filed the Appellees’ Response Brief with the Clerk of the Court 

for the United States Court of Appeals for the Ninth Circuit using the 

CM/ECF system. I also certify that the parties in the case are registered 

CM/ECF users and that service will be accomplished by the CM/ECF 

system. 

 
Dated:  November 14, 2014 

/s/ E. King Poor   
       E. King Poor 
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CERTIFICATE OF COMPLIANCE FOR TYPE AND 
VOLUME LIMITATIONS 

 I, E. King Poor, one of appellees’s counsel, certify under Fed. R. 

App. P. 32(a)(7)(C) that: 

 The brief’s type size and type face comply with Fed. R. App. P. 

32(a)(5)and (6). In addition, the brief is 11,881 words, excluding the 

portions exempted by Fed. R. App. P.32(a)(7)(B)(iii). 

 

/s/ E. King Poor   
       E. King Poor 

CIRCUIT RULE 28-2.6. STATEMENT OF RELATED CASES 

There are no related cases pending before this court.  
 

/s/ E. King Poor   
       E. King Poor 
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Michelle Swann – 019819 
D. Trey Lynn – 028054 

SCHNEIDER & ONOFRY, P.C. 
3101 N. Central Avenue, Suite 600 

Phoenix, AZ  85012-2658 
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Fax: (602) 230-8985 
E-mail: mswann@soarizonalaw.com 

                        tlynn@soarizonalaw.com 
 
Attorneys for Plaintiffs  
 
 

IN THE UNITED STATES DISTRICT COURT 
 

IN AND FOR THE DISTRICT OF ARIZONA  
 
Michael O’Connor, an Arizona resident; 
and Celia Rumann, an Arizona resident, 
 
  Plaintiffs, 
 
vs. 
 
Phoenix School of Law, LLC, a Delaware 
limited liability company, InfiLaw 
Corporation, a Delaware corporation, 
 
  Defendants. 
 

No.  
 
Complaint 
 
 

 

Plaintiff Michael O’Connor, an Arizona resident, and Plaintiff Celia Rumann, an 

Arizona resident, for their Complaint against Defendant Phoenix School of Law, LLC, a 

Delaware limited liability company, and Defendant InfiLaw Corporation, a Delaware 

corporation, allege as follows: 

Nature of the Action 

  1. This action is brought because Defendants Phoenix School of Law, LLC and 

InfiLaw Corporation terminated Plaintiffs, Professors O’Connor and Rumann, who are 

highly respected, tenured professors, in violation of their employment contract, the 

governing Faculty Handbook, and the ABA Standards and Rules of Procedure for 

Approval of Law Schools.  Among other things: (i) Professors O’Connor and Rumann 
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opposed initiatives presented by Defendants’ administration that placed corporate profits 

above the articulated purpose, mission, values and organization of the Phoenix School of 

Law; (ii) Professors O’Connor and Rumann objected to Defendants’ systematic program to 

undermine and, in some cases ignore, the role of faculty in the governance of the Phoenix 

School of Law, including an attempt to reduce or eliminate the ability to attain tenure, and 

to reduce or eliminate the faculty’s role in setting admission standards; and (iii) Professors 

O’Connor and Rumann objected to Defendants’ proposed curriculum changes that would 

reduce students’ abilities to transfer to schools that the students perceive to provide better 

opportunities for job placement (described by Dean Shirley Mays as “building a better 

mousetrap”).  This protected conduct caused Defendants to retaliate against Professors 

O’Connor and Rumann and refuse to renew the employment contracts to which Professors 

O’Connor and Rumann are entitled.    

The Parties, Jurisdiction, and Venue 

2. Plaintiff Michael O’Connor and Plaintiff Celia Rumann are Arizona residents 

and husband and wife.  Their claims are asserted on their own behalf and on behalf of their 

marital community.  

3. Defendant Phoenix School of Law, LLC (“PhoenixLaw”) is a Delaware 

limited liability company that is authorized to, and doing, business in Arizona.  

Specifically, along with Defendant InfiLaw Corporation, PhoenixLaw operates the Phoenix 

School of Law, a private, for-profit law school in Phoenix, Arizona. 

4. Defendant InfiLaw Corporation (“InfiLaw”) is a Delaware corporation that, 

through a number of corporate entities, owns and operates three for-profit law schools, 

including the Phoenix School of Law (through Defendant PhoenixLaw).  InfiLaw retains 

significant control of all the operations of the for-profit schools within its “consortium,” 

including owning and administering core non-academic functions, and providing support 
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for academic programs and processes for the “consortium” of law schools, including the 

Phoenix School of Law.  

5. This Court has jurisdiction over the claims set forth below by virtue of 28 

U.S.C. § 1332 because Defendants and Plaintiffs are citizens of different states and the 

amount in controversy exceeds $75,000.   

6. Venue in this judicial district and the exercise of personal jurisdiction over 

PhoenixLaw and InfiLaw by this Court are proper pursuant to 28 U.S.C. § 1391(b) and (c) 

because, among other reasons, (i) Defendants are doing business in Arizona; (ii) 

Defendants employed Plaintiffs in Arizona; (iii) Plaintiffs’ employment contracts contain 

an Arizona choice of venue clause and Plaintiffs and PhoenixLaw consented to personal 

jurisdiction in Arizona; and (iv) Defendants engaged in conduct that substantially gives 

rise Plaintiffs’ claims in this District. 

General Allegations 

7. InfiLaw owns and administers core non-academic functions, provides 

support for academic programs and processes for a “consortium” of for-profit law schools, 

including PhoenixLaw’s Phoenix School of Law.  

8. PhoenixLaw was founded in 2005 and its Phoenix School of Law (the 

“School”) received full ABA accreditation on June 11, 2010. 

9. PhoenixLaw hired Professor O’Connor as an Associate Professor of Law 

effective August 1, 2007, and Professor O’Connor was promoted to Professor of Law with 

Tenure effective August 1, 2010. 

10. PhoenixLaw hired Professor Rumann as an Associate Professor of Law 

effective August 1, 2008, and Professor Rumann was promoted to Professor of Law with 

Tenure effective August 1, 2011. 
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11. Professors O’Connor and Rumann remained tenured faculty members until 

Defendants’ terminated their employment effective May 31, 2013, in violation of the 

employment contracts.   

12.  As described by PhoenixLaw, “Tenure is a keystone moment in a 

professor’s career.  It is the granting of a continuous employment status to a faculty 

member.  At [PhoenixLaw], it reflects the faculty member’s achievement of excellence in 

scholarship, teaching and leadership abilities, as well as their [sic] commitment to serving 

their [sic] community.” 

13. PhoenixLaw has adopted a Faculty Handbook that is a contract between 

PhoenixLaw and its faculty. 

14. Pursuant to Chapter II of the Faculty Handbook, Section 2.2.4, tenure 

contracts are for an academic year and “give[] the faculty member[s] the contractual right 

to be re-employed for succeeding academic years until the faculty member resigns, retires, 

is discharged for adequate cause, is terminated pursuant to a reduction in force, becomes 

disabled, or dies, but is subject to the terms and conditions of employment, which exist 

from academic year to academic year.” 

15. Chapter II of the Faculty Handbook, Section 2.5.6, as amended on October 

12, 2012, provides in part:  
 
Post-Tenure Review.  Once a faculty member has 

attained tenure, the faculty member shall be presumed to 
continue in that position.  In order to assure that the tenured 
faculty member continues to contribute to the School, the 
tenured faculty member’s record shall be reviewed in the fifth 
full academic year after grant of tenure and every five years 
after each extension of tenure. * * * In the event the Board does 
not grant the candidate an extension of tenure, the candidate 
will receive a detailed report setting forth the basis for such 
determination.  In such a case, the candidate shall be granted 
not less than one, nor more than two, academic years to cure 
the failure.  Failure to achieve compliance in the time allotted 
will result in the loss of tenure and termination of the 
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employment relationship one academic year after the 
compliance deadline has passed. 

16. Pursuant to Chapter II of the Faculty Handbook, PhoenixLaw and its faculty 

are required to execute a “contract for the employment of faculty at the School” in the 

“following form and style” dictated by Section 2.2.5 of the Faculty Handbook. 

17. Professors O’Connor and Rumann, from the start of their employment to the 

2012-2013 academic year, had been presented with the form and style of employment 

contract set forth and required in Section 2.2.5 of the Faculty Handbook and Professors 

O’Connor and Rumann, respectively, and Defendants’ representative executed the 

employment contracts. 

18. As in years past, Professors O’Connor’s and Rumann’s 2012-2013 Faculty 

Contract of Employment, Tenured Contract, states that the contract “is a tenure contract, as 

that term is defined in the Faculty Handbook.”  The 2012-2013 Faculty Contract of 

Employment, Tenured Contract, is hereafter referred to as the “Tenure Contract.” 

19. The Tenure Contract allows Professors O’Connor and Rumann to terminate it 

by giving written notice 120 days prior to the beginning of the contract term or at the end 

of an academic term provided that written notice is given at least sixty calendar days prior 

to the final scheduled day of the academic term.   

20. The Tenure Contract states that the Tenure Contract and Professors 

O’Connor’s and Rumann’s employment are “subject to the provisions of Chapter II of the 

Faculty Handbook, and applicable laws of the State of Arizona and the United States, in 

force and effect during the Contract Term, all of which may be modified from time to time 

and are applicable as modified.” 

21. The Tenure Contract state that “Changes to Chapter II of the Faculty 

Handbook may be made applicable as changes to this Contract if approved by the Faculty 

and the School in accordance with established governance processes.” 
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22. On May 3, 2013, Professors O’Connor and Rumann were presented not with 

an employment contract for the 2013-2014 academic term that complied with the contract 

forth in Section 2.2.5 of the Faculty Handbook but a “letter of appointment,” a document 

that is not described or recognized in the Faculty Handbook. 

23. No changes were made to Chapter II of the Faculty Handbook from the start 

date of the Tenure Contract (August 1, 2012) except to the provisions governing and 

extending the contractual rights of tenured faculty and post-tenure review. 

Defendants’ Hostility Toward Faculty Governance 

24. Defendant InfiLaw prepared the Faculty Handbook for PhoenixLaw, 

including the express contractual provisions that granted tenured faculty “contractual right 

to be re-employed for succeeding academic years” subject to limited circumstance through 

which the contractual right would extinguish. 

25. Upon information and belief, Defendants are explicitly and virulently 

opposed to faculty tenure and governance but publicly (mis)represented their support for 

faculty tenure and governance in their effort to obtain ABA accreditation for the School. 

26. The School received full accreditation from the ABA on June 11, 2010. 

27. Soon after receiving ABA accreditation, the School’s Interim Dean withdrew 

his name from consideration for the permanent Dean position and Shirley Mays was hired 

as Dean.  Scott Thompson, CFO of Defendant InfiLaw, was hired as President of the 

School, and initially was identified by both titles. 

28. At approximately the same time Professors O’Connor and Rumann were 

named to a “leadership team” comprised of some faculty of the School that was headed by 

Don Lively, a member of InfiLaw’s “executive team.” 

29. As members of the School’s “leadership team,” Professors O’Connor and 

Rumann were invited to a series of meetings in Florida with members of the national 

governing board of InfiLaw, InfiLaw executives and “leadership teams” from other law 
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schools in the InfiLaw “consortium.”  At the meeting, one speaker informed the leadership 

teams that, in his opinion, law school faculty, and tenured faculty in particular, were the 

primary problems at law schools nationally. 

30. Professors O’Connor and Rumann challenged that assertion and their 

opinions were dismissed. 

31. Later in the conference, Rick Inatome, CEO of InfiLaw, mirrored the prior 

speaker’s opinion that law schools’ faculty were the primary cause of problems with law 

school. 

32. Professor O’Connor challenged Mr. Inatome and explained that the view 

expressed was not consistent with the dedication and depth of experience with the School’s 

faculty that had worked extremely hard for the School’s students and were directly 

responsible for the positive student outcomes that the School’s students had achieved.   

33. After returning from Florida, Professor O’Connor was removed from the 

“leadership team” without notice or explanation, and was not included on any further 

communications among the team.  While Professor Rumann remained on the “leadership 

team” for a period after Professor O’Connor was removed, Professor Rumann was 

ultimately removed from the team. 

34. After obtaining ABA accreditation, beginning in fall 2010 Defendants 

embarked on a campaign to reduce the role of faculty in the governance of the School and, 

upon information and belief, at other schools within the “consortium.”  Specifically, 

Defendants’ administration embarked on a policy to limit the number of committees on 

which individual faculty members serve and to dilute the voting impact of faculty on 

committees. 

35. Particularly noteworthy of Defendants’ plan to limit faculty governance of 

the School are the limitations placed on the role of faculty in the admissions process, 

including establishing admissions standards.  
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36. Specifically, at a fall 2012 faculty meeting, the school’s faculty raised the 

subject of recruitment and admissions.  The subject of recruitment and admissions, 

including concerns about the reduced role of faculty in the admissions process, the Chair of 

the meeting, Associate Dean Willrich, claimed that comments were not appropriate 

because PhoenixLaw’s Dean and President were not present.  

37. The limitations violate Section 1.5 of the Faculty Handbook, which states: 
 
Faculty members play an essential managerial role of influence 
in the formulation and effectuation of academic policy.  This 
includes the primary role and effective participation in the 
development and administration of policies concerning: 
grading, classroom student conduct, student progress, degree 
requirements, curricular content, course offerings, admission 
standards, departmental staffing, educational policies and 
standards, faculty promotion, faculty tenure, faculty 
appointment and retention, and faculty professional 
development. 

(Emphasis added). 

38. The limitations also violate ABA Standard 205(b), which states in part that: 
 
The dean and faculty shall formulate and administer the 
educational program of the law school, including curriculum; 
methods of instruction; admissions; and academic standards for 
retention, advancement, and graduation of students; and shall 
recommend the selection, retention, promotion, and tenure (or 
granting of security of position) of the faculty. 

(Emphasis added). 

 39. Defendants’ opposition to faculty tenure and governance has exhibited itself 

by their concerted effort to force tenured faculty out based on pretextual reasons.   

 40. For example, Defendants held an event in Spring 2010 to honor the four 

faculty members who had been granted tenure at the School by that time.  Three of those 

faculty members (including Professor O’Connor) have since been forced out of the School, 

and now Defendants terminated Professor Rumann based on the pretext that she rejected 

Defendants’ offer of employment despite clearly manifesting her intent to return to the 

School, as described more fully below.    
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Program 2.0 and Faculty 2.0 

 41. Beginning in 2011, Defendants proposed changes to faculty compensation 

and evaluation (referred to by PhoenixLaw as “Faculty 2.0”) and curriculum changes 

(referred to by PhoenixLaw as “Program 2.0”) at the Phoenix School of Law, and formed a 

“Steering Committee” to oversee the proposals.  These proposals were collectively referred 

to as Legal Ed. 2.0 and resulted from Defendants’ belief that they needed to “rebrand” the 

School and “build a better mousetrap” to prevent the School’s students from transferring to 

more highly ranked law schools. 

42. One of the major drives behind Program 2.0 was to reduce transfer attrition; 

specifically, reducing the ability of students to transfer from the Phoenix School of Law to 

other law schools that the students perceive as higher ranked law schools, leading to 

greater employability after graduation. 

43. Dean Mays spoke about transfer attrition of students during the August 2011 

faculty orientation and explained to the faculty that the Phoenix School of Law needed to 

“build a better mousetrap,” particularly with respect to the School losing minority students 

through transfer attrition. 

44. Professors O’Connor and Rumann, and other faculty, objected to Dean Mays 

approach, and argued that building a law school that emphasized strong teaching, 

individualized attention for students, increased opportunities for elective courses, greater 

and more nuanced financial grants, and aggressive job placement would create a greater 

value for students and thus better address transfer attrition. 

45. Professors O’Connor and Rumann, and another tenured professor, publicly 

raised their objection that Legal Ed. 2.0 were matters that the ABA committed to the 

faculty and dean and that the Faculty Handbook required that these issues be processed 

through standing committees, such as the Curriculum Committee and the Retention, 
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Promotion and Tenure Committee (“RPT”), not through Defendant InfiLaw and the 

consultants that it retained to create the Legal Ed. 2.0 “rebranding.” 

46. Upon information and belief, this rebranding effort was in part motivated by 

Defendants fears concerning increased regulations and scrutiny emanating from Congress 

and the Department of Education.  

47. PhoenixLaw did embark on its plan to reduce student attrition by requiring 

any student who was considering transferring out of the School to meet with PhoenixLaw 

administrators before PhoenixLaw would release the student’s transcripts to the school(s) 

to which the student was considering transferring. 

48. During the spring of 2012, PhoenixLaw convened a special meeting to 

address transfer attrition, which included an InfiLaw representative. 

49. During that special meeting, Dean Mays raised the possibility of PhoenixLaw 

adopting a policy of refusing to write recommendation letters for students considering 

transfer and the InfiLaw representative spoke in favor of the proposal. 

50. Upon information and belief, during that special meeting, Associate Dean 

Willrich announced that she had already adopted a policy of not writing recommendation 

letters for students seeking to transfer out of the School. 

51. Upon information and belief, during that special meeting, several faculty 

members questioned the proposed policy of faculty refusing to provide recommendation 

letters for students who were considering a transfer out of the School because, it was 

inconsistent with the School’s professed “student centered approach.”  Upon information 

and belief, the InfiLaw representative, referring to faculty writing recommendation letters 

to students who were considering a transfer out of the School, responded that writing 

recommendation letters would be contrary to the interests of the School and questioned 

why a faculty member would write recommendation letters.  
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52. In or about September 2012, PhoenixLaw convened a meeting of all 

employees at the School, and Scott Thompson, the School’s President, discussed transfer 

attrition and disclosed that the previous academic year 68 students had transferred from the 

School, reflecting 55% of the transfer requests and 18% of the students who enrolled as 

first-year students in the Fall of 2011. 

53. At that meeting, Mr. Thompson discussed curriculum and structural changes 

that the School’s administration was considering, including: (i) reordering class offerings 

so that competing law schools would not accept students requesting transfer because 

mandatory courses for transfer would not be included in the first year curriculum; and (ii) 

considering grading all first year courses as “pass/fail” so that competing law schools could 

not identify the School’s top performers. 

54. At a subsequent faculty meeting, Mr. Thompson addressed the School’s 

financial sustainability and ability to hire faculty in a manner that some faculty perceived 

as a not too veiled threat that they should back Program 2.0 or risk losing faculty positions. 

55. Professors O’Connor and Rumann, and other faculty, were very involved and 

vocal about the Program 2.0 proposal, and openly shared criticisms and suggestions on 

Program 2.0 with the School’s administration and faculty. 

56. One particular criticism of Program 2.0 was that it proposed a changed 

curriculum that would focus on soft skills to the detriment of legal analysis in the context 

of traditional courses in the first and second years, and some faculty (including Professors 

O’Connor and Rumann, who voiced their concern) believed that this shift may 

disadvantage students in the job market with a transcript that did not indicate that they had 

completed traditional law school courses.  

57. Professors O’Connor and Rumann and other faculty analyzed the curriculum 

proposal of Program 2.0 and found that there was little to no support in academic literature 
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for the changes proposed, particularly at a school that accepts a high percentage of non-

traditional students. 

58. Professors O’Connor and Rumann, and other faculty members, also opposed 

the Faculty 2.0 proposal to the extent it was affirmatively represented as purely a financial 

decision for the School and not one in the best interests of the current and prospective 

students. 

59. The Faculty 2.0 proposal was geared at reducing and ultimately eliminating 

tenured faculty because investors would look more favorably upon a school with fewer or 

no tenured faculty. 

60. Professors O’Connor and Rumann openly voiced their concerns about the 

Faculty 2.0 proposal to PhoenixLaw administrators and other faculty members. 

61. The purpose of Faculty 2.0 appeared to be an effort to limit the number of 

tenure track faculty, as directed by InfiLaw. 

62. Faculty members were polled about the Faculty 2.0 proposal and reported the 

results of the survey in a memorandum circulated prior to the December 13, 2012 meeting 

by PhoenixLaw administrators and faculty to discuss the Faculty 2.0 and Program 2.0 

proposals.  That memorandum reflected that the majority of the faculty polled would 

choose to stay on the tenure track (which Faculty 2.0 was attempting to limit) and that the 

School’s tenure track faculty would agree to teach an increased load in order to equalize 

salaries.   

63. At a Committee Chairs’ Meeting on December 7, 2012, Professor O’Connor 

challenged Defendants’ assertion that the proposals were “faculty initiatives” and “faculty 

driven” because the proposals were in fact, driven by Defendants and their consultants.  

Dean Mays berated Professor O’Connor in response.  
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64. On December 11, 2012, Dean Mays sent an email to the School’s faculty 

regarding the December 13, 2012 faculty meeting, and Dean Mays stated that the Steering 

Committee and InfiLaw’s National Policy Board had approved Program 2.0. 

65. Dean Mays’ email mentioned that the faculty would be asked to take a vote 

on the finalized Program 2.0 proposal, as required by Section 1.5 of the Faculty Handbook. 

66. Specifically, Dean Mays’ approach focused on the Faculty Handbook’s 

language that “[f]aculty members acting in their official individual roles as a corporate 

body are co-managers with the administration and the governing boards in areas of 

academic policy and administration.” 

67. However, the approach by Dean Mays (and the Steering Committee and 

InfiLaw’s National Policy Board) ignored the remainder of Section 1.5 which states: 
 
Faculty members play an essential managerial role of influence 
in the formulation and effectuation of academic policy.  This 
includes the primary role and effective participation in the 
development and administration of policies concerning: 
grading, classroom student conduct, student progress, degree 
requirements, curricular content, course offerings, admission 
standards, departmental staffing, educational policies and 
standards, faculty promotion, faculty tenure, faculty 
appointment and retention, and faculty professional 
development. 

(Emphasis added). 

68. Dean Mays’ approach also violates ABA Standard 205(b), as well as ABA 

Standard 207 which states that the dean and faculty have a significant role in determining 

educational policy. 

69. Dean Mays’ email stated that:  
 
At the completion of that vote [on Program 2.0], we will have 
as our major topic of discussion the faculty 2.0 information.  
Since faculty 2.0 concerns compensation and evaluation, no 
faculty approval is needed for this information.  However, we 
are interested in your feedback and suggestions on how to 
improve the faculty model. 
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70. This approach – not allowing the faculty to vote on Faculty 2.0, violated 

Section 1.5 and ABA Standard 205(b) because through Faculty 2.0, only Dean Mays, the 

Steering Committee and InfiLaw’s National Policy Board were deciding matters related to 

faculty promotion, faculty tenure, faculty appointment and retention, although Faculty 2.0 

was clearly geared at reducing and ultimately eliminating tenured faculty.  

71. Because the proposal contained modifications in committee service, faculty 

evaluation, and course content the proposal should be put up for a faculty vote, in 

accordance with the requirements of ABA Standard 205 and Section 1.5 of the Faculty 

Handbook. 

72.  Also on Dec. 11, 2012, Professor O’Connor distributed a memorandum that 

detailed his approach to analyzing the Program 2.0 proposal, and arguing that there was 

insufficient evidence that this program would allow faculty members and PSL to meet their 

ethical obligations to the students and the profession. 

73. The December 13, 2012 meeting was carefully orchestrated to avoid debating 

the merits of Program 2.0 or Faculty 2.0.  A member of the Faculty 2.0 subcommittee read 

an email from Dean Mays (who was not in attendance) that essentially stated that if the 

Program 2.0 proposal did not pass, the salaries of legal process faculty and perhaps other 

faculty would not be raised to the level of the doctrinal faculty.  This position was directly 

contrary to the opinions of the School’s faculty that doctrinal and legal process faculty 

should be compensated equally.  Some faculty, including Professors O’Connor and 

Rumann, believed that Dean Mays’ position was a not-too-veiled incentive for the majority 

of the legal process faculty to vote in favor of Program 2.0.  Indeed, Dean Mays’ message 

was that passing Program 2.0 was a precondition to the equalization of salaries among 

doctrinal and legal process faculty. 

74. Approximately 30 minutes into the December 13, 2012 meeting, a tenured 

professor who Professors O’Connor and Rumann were known to support addressed the 
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group and announced that he intended to vote against the proposals and would list his 

reasons.  The speaker was silenced by the Associate Dean Penny Willrich.   

75. The Program 2.0 subcommittee seemed unprepared for the December 13, 

2012 meeting and drafted the ballot for the vote during the meeting.   

76. The ballot is oddly drafted – if a faculty member voted “no” (against) 

Program 2.0 as a whole, the faculty member was instructed to then address individual 

components of the proposal. 

77. The faculty voted 22 against Program 2.0, as a whole, and 20 in favor.   

78. Two faculty members counted the ballots and announced that while the vote 

against Program 2.0 exceeded those who voted in favor, when they counted the total “yes” 

votes on the individual aspects of the proposal from the ballots marked “no,” they could 

not decide whether the proposal passed or not.   

79. The faculty was in disbelief because the majority clearly voted against 

Program 2.0 in total and Associate Dean Willrich announced that Dean Mays would be the 

one to decide whether Program 2.0 passed.  Many faculty, including Professors O’Connor 

and Rumann, objected to that decision. 

80. Dean Mays interpreted any “yes” as a vote in support of Program 2.0 and 

therefore Program 2.0 has “passed.” 

81. PhoenixLaw terminated a tenured professor in December 2012 who was very 

critical of many aspects of Legal Ed. 2.0 and of other matters impacting students and 

faculty at the School that he deemed detrimental to the School, which had the effect of 

“chilling” faculty speech at the School. 

82. At a February 21, 2013 meeting, faculty voted against a position advocated 

by the Dean on Program 2.0 and thereafter Dean Mays announced that she did not have to 

abide by the faculty vote because all votes were “just recommendations” to the Dean and 

that she was responsible for making the final decision. 
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83. Professor O’Connor challenged Dean Mays’ interpretation of her role as the 

final arbiter of faculty administration (which is inconsistent with the Faculty Handbook and 

ABA Standards and a “decision-tree matrix” in which she had previously identified the 

faculty as the ultimate decision makers on curriculum issues) and Dean Mays dismissed 

Professor O’Connor’s objection and reiterated that, under her reading of the Faculty 

Handbook, she was the final decision maker on curriculum issues.  

84. ABA Standards 404 and 405 concern academic freedom, including the ability 

to voice unpopular opinions and tenure of faculty members.  Indeed, one purpose of tenure 

is to allow a professor the freedom to voice unpopular opinions without risk of being 

terminated because of the contract rights granted with tenure. 

85. Defendants have repeatedly violated ABA Standards 404 and 405 by 

threatening to and expelling professors, such as Professors O’Connor and Rumann, who 

challenge Defendants’ actions with respect to students, curriculum, and faculty governance 

and have questioned whether the actions were in the interests of students and faculty and 

based on sound education objectives or driven by economic interests. 

86. As Professors O’Connor and Rumann expressed their opinions, perspective, 

suggestions and criticisms regarding faculty governance (and the limitations proposed in 

how the Faculty 2.0 proposal would be promulgated and adopted) and on the Program 2.0 

proposal, and as those opinions became widely known through the administration and 

faculty, Professors O’Connor and Rumann reasonably believed that representatives of 

Defendants intended to terminate their employment and breach their tenure rights. 

Defendants Terminate Professors O’Connor and Rumann by Falsely Claiming that 

Professors O’Connor and Rumann Did Not Accept The Offer of Employment for the 2013-

2014 Academic Year 

87. The Faculty Handbook is a contract between Defendants and Professors 

O’Connor and Rumann. 
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88. The Faculty Handbook is clear – all employment contracts shall be in the 

form and style outlined in Section 2.2.5. 

89. Professors O’Connor and Rumann had tenure contracts with Defendants. 

 90. The Faculty Handbook Section 2.2.4 is clear – a tenure contract “gives the 

faculty member the contractual right to be re-employed for succeeding academic years.”  

The Post-Tenure Review provision of the Faculty Handbook provides: “Once a faculty 

member has attained tenure, the faculty member shall be presumed to continue in that 

position.”  That provision continues, “the tenured faculty member’s record shall be 

reviewed in the fifth full academic year after grant of tenure and every five years after each 

extension of tenure.  … In the event the Board does not grant the candidate an extension of 

tenure, the candidate will receive a detailed report setting forth the basis for such 

determination.  In such a case, the candidate shall be granted not less than one, nor more 

than two, academic years to cure the failure.  Failure to achieve compliance in the time 

allotted will result in the loss of tenure and termination of the employment relationship one 

academic year after the compliance deadline has passed.” 

91. On May 3, 2013, PhoenixLaw’s Director of Human Resources issued a cover 

letter attaching an “appointment letter” to Professors O’Connor and Rumann.   

92. The May 3, 2013 letter stated that the appointment letters were being 

presented “for returning faculty rather than lengthy contracts” and that “[t]he change was 

made to simplify the process and eliminate redundancies.”  Id.   

93. Notably, the May 3, 2013 letter falsely stated: “The appointment letter does 

not contain any fewer protections, rights, and responsibilities than the previous contract 

issued to returning faculty.”  Id.  

94. The proposed “condensed appointment letter” purportedly incorporated 

“Chapter II of the Faculty Handbook, which is where the key contract provisions are 

located.”  Id.   
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95. Ms. Lee’s representation was false.  The form of contract that is contained in 

Chapter II of the Faculty Handbook contains blanks where material terms are required to 

be executed by the parties.  The “incorporated” contract therefore did not include material 

contract terms and, in this sense, was nothing more than a void or voidable contract. 

96. Without any authority or meaningful explanation, the “appointment letters” 

expressly reject the Faculty Handbook’s required form and style of contract that the School 

was, and is, contractually obligated to offer and execute with Professors O’Connor and 

Rumann and that had always been used in the past.   

97. The “appointment letters” did not offer Professors O’Connor and Rumann 

the “tenure contract” to which they were entitled but refer to a “full time ‘tenure’ position.”   

Had Professors O’Connor and Rumann accepted the appointment letters, material terms of 

their employment – dates of employment, title and rank, whether the contract is subject to 

conditions, for example – would not have been settled because those are some of the blank 

terms in the form of contract appearing at Section 2.2.5. 

98. Ms. Lee (arbitrarily) imposed a May 17, 2013 date by which Professors 

O’Connor and Rumann were to sign the appointment letters and return them to 

PhoenixLaw, at which time Dean Mays would “then sign the appointment letter[s] and you 

will be sent a signed copy of the fully executed letter.”  Notably, there was no “time is of 

the essence” clause in Ms. Lee’s letter and the date is not dictated by any formal or 

informal policy adopted or followed in the past by Defendants or Professors O’Connor or 

Rumann. 

99. On May 10, 2013, Professors O’Connor and Rumann explained these 

deficiencies to PhoenixLaw and each presented it with a signed Section 2.2.5 form of 

contract as required by the parties’ contracts. 

100. On May 10, 2013, Professors O’Connor and Rumann unequivocally 

indicated their desire and intent to return to employment with PhoenixLaw for the 
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following academic year, and asked that the submitted contract required by Chapter II that 

they signed and submitted be executed by PhoenixLaw’s May 17, 2013 deadline. 

101. Defendants’ refused to acknowledge the contracts submitted by Professors 

O’Connor and Rumann and did not communicate that the May 10 submitted contracts 

would be considered a rejection of the offer of employment because Professors O’Connor 

and Rumann reasonably believed that the parties had an employment contract by virtue of 

the Faculty Handbook and their tenure contract rights and that the contract merely needed 

to be memorialized in the form Defendants’ required by the Handbook and past practice. 

102. On May 15, 2013, undersigned counsel sent a letter to PhoenixLaw 

explaining that the deficiencies of the “appointment letters” and that failing to present the 

required contract constituted a breach of Chapter II of the Faculty Handbook and reiterated 

the request that PhoenixLaw act on the signed and submitted contracts no later than 

PhoenixLaw’s May 17, 2013 deadline. 

103. Having received no acknowledgment of the May 15, 2013 letter, undersigned 

counsel left a voicemail for Ms. Lee on May 16 and again requested prompt action in light 

of the May 17, 2013 deadline. 

104. On May 18, 2013, Professors O’Connor and Rumann attended the Phoenix 

School of Law graduation ceremony.  There they saw and spoke with both Dean Mays and 

President Thompson.  Neither indicated that there was any problem concerning the 

continued employment of Professors O’Connor and Rumann or the contracts that 

Professors O’Connor and Rumann presented to Defendants on May 10, 2013. 

105. On May 20, 2013, Dean Mays and Professors O’Connor and Rumann and 

one other faculty member met to discuss long-term planned projects for the School and 

students.   
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106. In doing so, Dean Mays intentionally gave Professors O’Connor and Rumann 

the impression that they would be returning to the School and working toward these 

potentially years-long projects. 

107. During that May 20, 2013 meeting, Professors O’Connor and Rumann asked 

about the status of the employment contracts and Dean Mays stated that the matter was 

“with legal.” 

108. The “appointment letter” provided to Professors O’Connor and Rumann did 

not state or otherwise indicate that the terms were not negotiable, or explain the May 17, 

2013 deadline and, in fact, the prior practice had been to execute employment contracts in 

July preceding the academic year and as late as November of the academic year.  

109. At 4:50 p.m. on May 20, 2013, Dean Mays sent Professors O’Connor and 

Rumann a letter terminating their employment.  Specifically, the letter falsely stated that 

they had not “accept[ed] the offer of employment made to you” because it was not 

accepted as of May 17, 2013.  See Exhibit A. 

110. Dean Mays’ contention that Professors O’Connor and Rumann did not accept 

the employment offer by May 17, 2013 is false. 

111.  Professors O’Connor and Rumann unequivocally accepted the offer of 

employment on May 10, 2013 but insisted that PhoenixLaw comply with its obligations in 

Chapter II and execute the form and style of the required employment contract. 

112. Defendants, through their silence, induced Professors O’Connor and Rumann 

into believing that submitting the form and style of contract required of the Faculty 

Handbook that they prepared and executed would not be considered a rejection of “the 

offer of employment,” and Defendants’ failure to claim that this conduct constituted a 

failure to accept the employment offer until the next business day after the arbitrarily 

imposed May 17 deadline constituted a breach of Professors O’Connor’s and Rumann’s 

existing tenure contract rights. 
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113. Notably, because the Faculty Handbook gives Professors O’Connor and 

Rumann the “contractual right to be re-employed for succeeding academic years,” and 

tenure at Phoenix School of Law guarantees five-year terms that are presumptively 

renewable, Defendants breached their obligation to bring any alleged concerns about how 

to formally document that presumptive contractual-right of reemployment to Professors 

O’Connor and Rumann prior to the May 17, 2013 deadline if Defendants believed the 

failure to sign and submit the “appointment letter” as presented on May 3, 2013 on or 

before May 17, 2013 constituted – in Defendants’ opinion -- a rejection of Defendants’ 

offer of employment. 

114. Moreover, upon information and belief, other returning (non-tenured) faculty 

members did not execute the “appointment letter” on or before May 17, 2013 and were not 

deemed to have rejected the offer of employment for failing to do so. 

115. Moreover, upon information and belief, at least one returning (non-tenured) 

faculty member modified the “appointment letter” and was not deemed to have rejected the 

offer of employment for doing so.  

116. Professors O’Connor and Rumann were pretextually terminated in retaliation 

for, among other things, voicing opposition to Faculty 2.0 and Program 2.0, and 

Defendants desire to eliminate tenure, and Defendants had no legitimate basis for refusing 

to execute the very form and style of employment contract that was required by the Faculty 

Handbook. 

117. Professor O’Connor’s and Rumann’s request that they receive an executed 

copy of the form and style of contract required by the Faculty Handbook was reasonable, 

required by the parties’ contract, did not constitute a rejection of the employment offer or 

constitute a counter-offer of employment, and Defendants acceptance of the modified 

appointment letter supplied by another (non-tenured) faculty member and refusal to strictly 
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impose the return deadline on other (non-tenured) faculty members evidences their 

selective enforcement of the May 17 deadline. 

118. Upon information and belief, Defendants elimination of tenure and tenured 

professors has an adverse impact on faculty over the age of 40 and is without legal 

justification. 

119. Upon information and belief, Defendants’ hostility toward Professors 

O’Connor and Rumann is a direct result of their objections and attempts to improve the 

terms and conditions of employment with Defendants, in violation of the National Labor 

Relations Act.     

Count I – Breach of Contract 

120. Professors O’Connor and Rumann hereby incorporate each and every 

allegation of the Complaint as if asserted herein in full. 

121. Professors O’Connor and Rumann executed Faculty Contracts of 

Employment Tenured Contract for the 2012–2013 Academic Year, which granted them full 

tenure rights under the “Tenure Contract.” 

122. Defendants’ “withdrawal” of the employment offer to Professors O’Connor 

and Rumann constitutes a breach of contract, including the contractual rights expressly 

granted by the Faculty Handbook.   

123. Professors O’Connor and Rumann accepted Defendants’ offer of 

employment on May 10, 2013 – one week before the May 17 deadline – and requested that 

Defendants execute the form and style of contract required by the Faculty Handbook 

instead of the “appointment letter” that expressly did not include all materials terms of the 

employment contract. 

124. Professor O’Connor’s and Rumann’s request that they receive an executed 

copy of the form and style of contract required by the Faculty Handbook was reasonable, 

required by the parties’ contract, did not constitute a rejection of the employment offer or 
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constitute a counter-offer of employment, and Defendants acceptance of the modified 

appointment letter supplied by another (non-tenured) faculty member and refusal to strictly 

impose the return deadline on other (non-tenured) faculty members evidences their 

selective enforcement of the May 17 deadline. 

125. Defendants refusal to address the issue until after May 17, 2013 and then to 

claim that Professors O’Connor and Rumann failed to accept the offer of continued 

employment by Ms. Lee’s arbitrary deadline is wholly unreasonable and evidences 

Defendants’ bad faith in abiding by its own contracts. 

126. Defendants breached the employment contract by: (i) terminating Professors 

O’Connor’s and Rumann’s ongoing contractual right to employment as tenured professors; 

(ii) refusing to execute the form and style of employment contract submitted by Professors 

O’Connor and Rumann; and (iii) failing to notify Professors O’Connor and Rumann that 

Defendants intended the “appointment letters” to be non-negotiable, despite that they did 

not comply with the terms of the Faculty Handbook or Professor O’Connor’s and 

Rumann’s existing contract rights. 

127. Defendants breached the employment contract by terminating Professors 

O’Connor and Rumann because they exercised their academic freedom to question and 

object to Defendants’ proposed curriculum changes that detrimentally impacted students 

and faculty, erosion of faculty governance and, ultimately, to reduce or eliminate tenure. 

128. As a result of Defendants’ conduct, Professors O’Connor and Rumann have 

been damaged in an amount to be proven at trial. 

129. Pursuant to A.R.S. §§ 12-341 and 12-341.01, Professors O’Connor and 

Rumann are entitled to recover reasonable attorneys’ fees and costs incurred because of 

Defendants’ breach of the employment contracts. 
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Count II – Breach of the Implied Covenant of Good Faith and Fair Dealing 

130. Professors O’Connor and Rumann hereby incorporate each and every 

allegation of the Complaint as if asserted herein in full. 

131. There was and is implied in the employment contract a covenant of good 

faith and fair dealing. 

132. Defendants breached the covenant of good faith and fair dealing implied in 

their employment contracts by, among other things: (i) refusing to execute the required 

form and style of employment contract required by Chapter II of the Faculty Handbook; 

(ii) creating a pretextual reason for discharging Professors O’Connor and Rumann because 

the May 17 deadline was arbitrarily imposed, there was no basis for requiring that they 

execute “appointment letters,” and failing to notify Professors O’Connor and Rumann that 

the terms of the appointment letters were allegedly non-negotiable; (iii) knowingly failing 

to notify Professors O’Connor and Rumann on or before May 17, 2013 that Defendants 

considered the May 10, 2013 submission to constitute a rejection or failure to accept 

continued employment; (iv) inducing Professors O’Connor and Rumann to believe that 

their contractual rights to employment were being honored by Defendants’ representative 

scheduling and holding a meeting the morning of May 20, 2013 with Professors O’Connor 

and Rumann to discuss Defendants’ future projects that included Professors O’Connor and 

Rumann only to “fire” them hours later; and (v) allowing non-tenured professors to modify 

the appointment letter without the modification allegedly not constituting a rejection of the 

offer of employment and not withdrawing the offer of employment to other non-tenured 

professors who did not timely execute and return the appointment letter.  

133. Defendants breached the covenant of good faith and fair dealing implied in 

their employment contracts because Professors O’Connor and Rumann exercised their 

contractual right to academic freedom and question Defendants’ proposed curriculum and 

faculty governance changes that detrimentally impacted students, eroded faculty 
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governance, and was geared toward reducing or eliminating tenure, in violation of the 

Defendants’ professed public commitments, the Faculty Handbook, and ABA Standards. 

134. Defendants breached the covenant of good faith and fair dealing implied in 

their employment contracts by refusing to employ Professors O’Connor and Rumann for 

successive tenured terms of years because they exercised their rights to organize to 

improve the terms and conditions of employment with Defendants. 

135. As a result of Defendants’ conduct, Professors O’Connor and Rumann have 

been damaged in an amount to be proven at trial and, to the extent Defendants’ conduct 

was willful and malicious, exemplary damages. 

136. As a result of Defendants’ conduct, Professors O’Connor and Rumann have 

suffered harm to their reputations, causing additional damage. 

137. Pursuant to A.R.S. §§ 12-341 and 12-341.01, Professors O’Connor and 

Rumann are entitled to recover reasonable attorneys’ fees and costs incurred because of 

Defendants’ breach of the implied covenant of good faith and fair dealing. 

Demand for Jury Trial 

 138. Plaintiffs demand a jury trial for all claims triable by jury. 

WHEREFORE, Plaintiff requests as follows: 

 A. An award of all compensatory damages proved at trial and, to the extent 

Plaintiff shows that Defendants’ conduct was willful and malicious, exemplary damages; 

 B. An award of all direct and consequential damages caused by Defendants; 

 C. An award of attorneys’ fees and costs pursuant to A.R.S. §§ 12-341 and 12-

341.01; 

 D. An award of pre-judgment and/or post-judgment statutory interest on all 

sums awarded and/or deemed owed; and 

 E. For such other and further relief as the Court deems appropriate. 
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Dated this 31st day of May, 2013. 
 
SCHNEIDER & ONOFRY, P.C. 
 
 
 
By s/Michelle Swann  

Michelle Swann 
D. Trey Lynn 
3101 N. Central Avenue, Suite 600 
Phoenix, Arizona  85012-2658 
Attorneys for Plaintiffs  
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Michelle Swann – 019819
Douglas C. (Trey) Lynn, III – 028054

SCHNEIDER & ONOFRY, P.C.
3101 N. Central Avenue, Suite 600

Phoenix, AZ  85012-2658
Telephone: (602) 200-1287

Fax: (602) 230-8985
E-mail: mswann@soarizonalaw.com

                        tlynn@soarizonalaw.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

IN AND FOR THE DISTRICT OF ARIZONA

Michael O’Connor, an Arizona resident;
and Celia Rumann, an Arizona resident,

Plaintiffs,

vs.

Phoenix School of Law, LLC, a Delaware
limited liability company, InfiLaw
Corporation, a Delaware corporation,

Defendants.

No. 2:13-cv-01107-SRB

First Amended Complaint

Plaintiff Michael O’Connor, an Arizona resident, and Plaintiff Celia Rumann, an

Arizona resident, for their First Amended Complaint against Defendant Phoenix School of

Law, LLC, a Delaware limited liability company, and Defendant InfiLaw Corporation, a

Delaware corporation, allege as follows:

Nature of the Action

1. This action is brought because Defendants Phoenix School of Law, LLC and

InfiLaw Corporation terminated Plaintiffs, Professors O’Connor and Rumann, who are

highly respected, tenured professors, in violation of their employment contract, the

governing Faculty Handbook, and the ABA Standards and Rules of Procedure for

Approval of Law Schools.  Among other things: (i) Professors O’Connor and Rumann
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opposed initiatives presented by Defendants’ administration that placed corporate profits

above the articulated purpose, mission, values and organization of the Phoenix School of

Law; (ii) Professors O’Connor and Rumann objected to Defendants’ systematic program to

undermine and, in some cases ignore, the role of faculty in the governance of the Phoenix

School of Law, including an attempt to reduce or eliminate the ability to attain tenure, and

to reduce or eliminate the faculty’s role in setting admission standards; and (iii) Professors

O’Connor and Rumann objected to Defendants’ proposed curriculum changes that would

reduce students’ abilities to transfer to schools that the students perceive to provide better

opportunities for job placement (described by Dean Shirley Mays as “building a better

mousetrap”).  This protected conduct caused Defendants to retaliate against Professors

O’Connor and Rumann and refuse to renew the employment contracts to which Professors

O’Connor and Rumann are entitled.

The Parties, Jurisdiction, and Venue

2. Plaintiff Michael O’Connor and Plaintiff Celia Rumann are Arizona residents

and husband and wife.  Their claims are asserted on their own behalf and on behalf of their

marital community.

3. Defendant Phoenix School of Law, LLC (“PhoenixLaw”) is a Delaware

limited liability company that is authorized to, and doing, business in Arizona.

Specifically, along with Defendant InfiLaw Corporation, PhoenixLaw operates the Phoenix

School of Law, a private, for-profit law school in Phoenix, Arizona.

4. Defendant InfiLaw Corporation (“InfiLaw”) is a Delaware corporation that,

through a number of corporate entities, owns and operates three for-profit law schools,

including the Phoenix School of Law (through Defendant PhoenixLaw).  InfiLaw retains

significant control of all the operations of the for-profit schools within its “consortium,”

including owning and administering core functions, and providing support for academic
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programs and processes for the “consortium” of law schools, including the Phoenix School

of Law.

5. This Court has jurisdiction over the claims set forth below by virtue of 28

U.S.C. § 1332 because Defendants and Plaintiffs are citizens of different states and the

amount in controversy exceeds $75,000.

6. Venue in this judicial district and the exercise of personal jurisdiction over

PhoenixLaw and InfiLaw by this Court are proper pursuant to 28 U.S.C. § 1391(b) and (c)

because, among other reasons, (i) Defendants are doing business in Arizona; (ii)

Defendants employed Plaintiffs in Arizona; (iii) Plaintiffs’ employment contracts contain

an Arizona choice of venue clause and Plaintiffs and PhoenixLaw consented to personal

jurisdiction in Arizona; and (iv) Defendants engaged in conduct that substantially gives

rise Plaintiffs’ claims in this District.

General Allegations

7. InfiLaw owns and administers core functions, provides support for academic

programs and processes for a “consortium” of for-profit law schools, including

PhoenixLaw’s Phoenix School of Law.

8. PhoenixLaw was founded in 2005 and its Phoenix School of Law (the

“School”) received full ABA accreditation on June 11, 2010.

9. PhoenixLaw hired Professor O’Connor as an Associate Professor of Law

effective August 1, 2007, and Professor O’Connor was promoted to Professor of Law with

Tenure effective August 1, 2010.

10. PhoenixLaw hired Professor Rumann as an Associate Professor of Law

effective August 1, 2008, and Professor Rumann was promoted to Professor of Law with

Tenure effective August 1, 2011.
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11. Professors O’Connor and Rumann remained tenured faculty members until

Defendants’ terminated their employment effective May 31, 2013, in violation of the

employment contracts.

12.  As described by PhoenixLaw, “Tenure is a keystone moment in a

professor’s career.  It is the granting of a continuous employment status to a faculty

member.  At [PhoenixLaw], it reflects the faculty member’s achievement of excellence in

scholarship, teaching and leadership abilities, as well as their [sic] commitment to serving

their [sic] community.”

13. PhoenixLaw has adopted a Faculty Handbook that is a contract between

PhoenixLaw and its faculty.

14. Pursuant to Chapter II of the Faculty Handbook, Section 2.2.4, tenure

contracts are for an academic year and “give[] the faculty member[s] the contractual right

to be re-employed for succeeding academic years until the faculty member resigns, retires,

is discharged for adequate cause, is terminated pursuant to a reduction in force, becomes

disabled, or dies, but is subject to the terms and conditions of employment, which exist

from academic year to academic year.”

15. Chapter II of the Faculty Handbook, Section 2.5.6, as amended on October

12, 2012, provides in part:

Post-Tenure Review.  Once a faculty member has
attained tenure, the faculty member shall be presumed to
continue in that position.  In order to assure that the tenured
faculty member continues to contribute to the School, the
tenured faculty member’s record shall be reviewed in the fifth
full academic year after grant of tenure and every five years
after each extension of tenure. * * * In the event the Board does
not grant the candidate an extension of tenure, the candidate
will receive a detailed report setting forth the basis for such
determination.  In such a case, the candidate shall be granted
not less than one, nor more than two, academic years to cure
the failure.  Failure to achieve compliance in the time allotted
will result in the loss of tenure and termination of the
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employment relationship one academic year after the
compliance deadline has passed.

16. Pursuant to Chapter II of the Faculty Handbook, PhoenixLaw and its faculty

are required to execute a “contract for the employment of faculty at the School” in the

“following form and style” dictated by Section 2.2.5 of the Faculty Handbook.

17. Professors O’Connor and Rumann, from the start of their employment to the

2012-2013 academic year, had been presented with the form and style of employment

contract set forth and required in Section 2.2.5 of the Faculty Handbook and Professors

O’Connor and Rumann, respectively, and Defendants’ representative executed the

employment contracts.

18. As in years past, Professors O’Connor’s and Rumann’s 2012-2013 Faculty

Contract of Employment, Tenured Contract, states that the contract “is a tenure contract, as

that term is defined in the Faculty Handbook.”  The 2012-2013 Faculty Contract of

Employment, Tenured Contract, is hereafter referred to as the “Tenure Contract.”

19. The Tenure Contract allows Professors O’Connor and Rumann to terminate it

by giving written notice 120 days prior to the beginning of the contract term or at the end

of an academic term provided that written notice is given at least sixty calendar days prior

to the final scheduled day of the academic term.

20. The Tenure Contract states that the Tenure Contract and Professors

O’Connor’s and Rumann’s employment are “subject to the provisions of Chapter II of the

Faculty Handbook, and applicable laws of the State of Arizona and the United States, in

force and effect during the Contract Term, all of which may be modified from time to time

and are applicable as modified.”

21. The Tenure Contract state that “Changes to Chapter II of the Faculty

Handbook may be made applicable as changes to this Contract if approved by the Faculty

and the School in accordance with established governance processes.”
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22. On May 3, 2013, Professors O’Connor and Rumann were presented not with

an employment contract for the 2013-2014 academic term that complied with the contract

forth in Section 2.2.5 of the Faculty Handbook but a “letter of appointment,” a document

that is not described or recognized in the Faculty Handbook.

23. No changes were made to Chapter II of the Faculty Handbook from the start

date of the Tenure Contract (August 1, 2012) except to the provisions governing and

extending the contractual rights of tenured faculty and post-tenure review.

Defendants’ Hostility Toward Faculty Governance

24. Defendant InfiLaw prepared the Faculty Handbook for PhoenixLaw,

including the express contractual provisions that granted tenured faculty “contractual right

to be re-employed for succeeding academic years” subject to limited circumstance through

which the contractual right would extinguish.

25. Upon information and belief, Defendants are explicitly and virulently

opposed to faculty tenure and governance but publicly (mis)represented their support for

faculty tenure and governance in their effort to obtain ABA accreditation for the School.

26. The School received full accreditation from the ABA on June 11, 2010.

27. Soon after receiving ABA accreditation, the School’s Interim Dean withdrew

his name from consideration for the permanent Dean position and Shirley Mays was hired

as Dean.  Scott Thompson, CFO of Defendant InfiLaw, was hired as President of the

School, and initially was identified by both titles.

28. At approximately the same time Professors O’Connor and Rumann were

named to a “leadership team” comprised of some faculty of the School that was headed by

Don Lively, a member of InfiLaw’s “executive team.”

29. As members of the School’s “leadership team,” Professors O’Connor and

Rumann were invited to a series of meetings in Florida with members of the national

governing board of InfiLaw, InfiLaw executives and “leadership teams” from other law
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schools in the InfiLaw “consortium.”  At the meeting, one speaker informed the leadership

teams that, in his opinion, law school faculty, and tenured faculty in particular, were the

primary problems at law schools nationally.

30. Professors O’Connor and Rumann challenged that assertion and their

opinions were dismissed.

31. Later in the conference, Rick Inatome, CEO of InfiLaw, mirrored the prior

speaker’s opinion that law schools’ faculty were the primary cause of problems with law

school.

32. Professor O’Connor challenged Mr. Inatome and explained that the view

expressed was not consistent with the dedication and depth of experience with the School’s

faculty that had worked extremely hard for the School’s students and were directly

responsible for the positive student outcomes that the School’s students had achieved.

33. After returning from Florida, Professor O’Connor was removed from the

“leadership team” without notice or explanation, and was not included on any further

communications among the team.  While Professor Rumann remained on the “leadership

team” for a period after Professor O’Connor was removed, Professor Rumann was

ultimately removed from the team.

34. After obtaining ABA accreditation, beginning in fall 2010 Defendants

embarked on a campaign to reduce the role of faculty in the governance of the School and,

upon information and belief, at other schools within the “consortium.”  Specifically,

Defendants’ administration embarked on a policy to limit the number of committees on

which individual faculty members serve and to dilute the voting impact of faculty on

committees.

35. Particularly noteworthy of Defendants’ plan to limit faculty governance of

the School are the limitations placed on the role of faculty in the admissions process,

including establishing admissions standards.
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36. Specifically, at a fall 2012 faculty meeting, the school’s faculty raised the

subject of recruitment and admissions.  The subject of recruitment and admissions,

including concerns about the reduced role of faculty in the admissions process, the Chair of

the meeting, Associate Dean Willrich, claimed that comments were not appropriate

because PhoenixLaw’s Dean and President were not present.

37. The limitations violate Section 1.5 of the Faculty Handbook, which states:

Faculty members play an essential managerial role of influence
in the formulation and effectuation of academic policy.  This
includes the primary role and effective participation in the
development and administration of policies concerning:
grading, classroom student conduct, student progress, degree
requirements, curricular content, course offerings, admission
standards, departmental staffing, educational policies and
standards, faculty promotion, faculty tenure, faculty
appointment and retention, and faculty professional
development.

(Emphasis added).

38. The limitations also violate ABA Standard 205(b), which states in part that:

The dean and faculty shall formulate and administer the
educational program of the law school, including curriculum;
methods of instruction; admissions; and academic standards for
retention, advancement, and graduation of students; and shall
recommend the selection, retention, promotion, and tenure (or
granting of security of position) of the faculty.

(Emphasis added).

39. Defendants’ opposition to faculty tenure and governance has exhibited itself

by their concerted effort to force tenured faculty out based on pretextual reasons.

40. For example, Defendants held an event in Spring 2010 to honor the four

faculty members who had been granted tenure at the School by that time.  Three of those

faculty members (including Professor O’Connor) have since been forced out of the School,

and now Defendants terminated Professor Rumann based on the pretext that she rejected

Defendants’ offer of employment despite clearly manifesting her intent to return to the

School, as described more fully below.
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Program 2.0 and Faculty 2.0

 41. Beginning in 2011, Defendants proposed changes to faculty compensation

and evaluation (referred to by PhoenixLaw as “Faculty 2.0”) and curriculum changes

(referred to by PhoenixLaw as “Program 2.0”) at the Phoenix School of Law, and formed a

“Steering Committee” to oversee the proposals.  These proposals were collectively referred

to as Legal Ed. 2.0 and resulted from Defendants’ belief that they needed to “rebrand” the

School and “build a better mousetrap” to prevent the School’s students from transferring to

more highly ranked law schools.

42. One of the major drives behind Program 2.0 was to reduce transfer attrition;

specifically, reducing the ability of students to transfer from the Phoenix School of Law to

other law schools that the students perceive as higher ranked law schools, leading to

greater employability after graduation.

43. Dean Mays spoke about transfer attrition of students during the August 2011

faculty orientation and explained to the faculty that the Phoenix School of Law needed to

“build a better mousetrap,” particularly with respect to the School losing minority students

through transfer attrition.

44. Professors O’Connor and Rumann, and other faculty, objected to Dean Mays

approach, and argued that building a law school that emphasized strong teaching,

individualized attention for students, increased opportunities for elective courses, greater

and more nuanced financial grants, and aggressive job placement would create a greater

value for students and thus better address transfer attrition.

45. Professors O’Connor and Rumann, and another tenured professor, publicly

raised their objection that Legal Ed. 2.0 were matters that the ABA committed to the

faculty and dean and that the Faculty Handbook required that these issues be processed

through standing committees, such as the Curriculum Committee and the Retention,
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Promotion and Tenure Committee (“RPT”), not through Defendant InfiLaw and the

consultants that it retained to create the Legal Ed. 2.0 “rebranding.”

46. Upon information and belief, this rebranding effort was in part motivated by

Defendants fears concerning increased regulations and scrutiny emanating from Congress

and the Department of Education.

47. PhoenixLaw did embark on its plan to reduce student attrition by requiring

any student who was considering transferring out of the School to meet with PhoenixLaw

administrators before PhoenixLaw would release the student’s transcripts to the school(s)

to which the student was considering transferring.

48. During the spring of 2012, PhoenixLaw convened a special meeting to

address transfer attrition, which included an InfiLaw representative.

49. During that special meeting, Dean Mays raised the possibility of PhoenixLaw

adopting a policy of refusing to write recommendation letters for students considering

transfer and the InfiLaw representative spoke in favor of the proposal.

50. Upon information and belief, during that special meeting, Associate Dean

Willrich announced that she had already adopted a policy of not writing recommendation

letters for students seeking to transfer out of the School.

51. Upon information and belief, during that special meeting, several faculty

members questioned the proposed policy of faculty refusing to provide recommendation

letters for students who were considering a transfer out of the School because, it was

inconsistent with the School’s professed “student centered approach.”  Upon information

and belief, the InfiLaw representative, referring to faculty writing recommendation letters

to students who were considering a transfer out of the School, responded that writing

recommendation letters would be contrary to the interests of the School and questioned

why a faculty member would write recommendation letters.
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52. In or about September 2012, PhoenixLaw convened a meeting of all

employees at the School, and upon information and belief, Scott Thompson, the School’s

President, discussed transfer attrition and disclosed that the previous academic year 68

students had transferred from the School, reflecting 55% of the transfer requests and 18%

of the students who enrolled as first-year students in the Fall of 2011.

53. At that meeting, Mr. Thompson discussed curriculum and structural changes

that the School’s administration was considering, including: (i) reordering class offerings

so that competing law schools would not accept students requesting transfer because

mandatory courses for transfer would not be included in the first year curriculum; and (ii)

considering grading all first year courses as “pass/fail” so that competing law schools could

not identify the School’s top performers.

54. At a subsequent faculty meeting, Mr. Thompson addressed the School’s

financial sustainability and ability to hire faculty in a manner that some faculty perceived

as a not too veiled threat that they should back Program 2.0 or risk losing faculty positions.

55. Professors O’Connor and Rumann, and other faculty, were very involved and

vocal about the Program 2.0 proposal, and openly shared criticisms and suggestions on

Program 2.0 with the School’s administration and faculty.

56. One particular criticism of Program 2.0 was that it proposed a changed

curriculum that would focus on soft skills to the detriment of legal analysis in the context

of traditional courses in the first and second years, and some faculty (including Professors

O’Connor and Rumann, who voiced their concern) believed that this shift may

disadvantage students in the job market with a transcript that did not indicate that they had

completed traditional law school courses.

57. Professors O’Connor and Rumann and other faculty analyzed the curriculum

proposal of Program 2.0 and found that there was little to no support in academic literature

Case 2:13-cv-01107-SRB   Document 7   Filed 06/21/13   Page 11 of 27

Supp. R. 043

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 47 of 254
(114 of 321)



- 12 -

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

for the changes proposed, particularly at a school that accepts a high percentage of non-

traditional students.

58. Professors O’Connor and Rumann, and other faculty members, also opposed

the Faculty 2.0 proposal to the extent it was affirmatively represented as purely a financial

decision for the School and not one in the best interests of the current and prospective

students.

59. The Faculty 2.0 proposal was geared at reducing and ultimately eliminating

tenured faculty because investors would look more favorably upon a school with fewer or

no tenured faculty.

60. Professors O’Connor and Rumann openly voiced their concerns about the

Faculty 2.0 proposal to PhoenixLaw administrators and other faculty members.

61. The purpose of Faculty 2.0 appeared to be an effort to limit the number of

tenure track faculty, as directed by InfiLaw.

62. Faculty members were polled about the Faculty 2.0 proposal and reported the

results of the survey in a memorandum circulated prior to the December 13, 2012 meeting

by PhoenixLaw administrators and faculty to discuss the Faculty 2.0 and Program 2.0

proposals.  That memorandum reflected that the majority of the faculty polled would

choose to stay on the tenure track (which Faculty 2.0 was attempting to limit) and that the

School’s tenure track faculty would agree to teach an increased load in order to equalize

salaries.

63. At a Committee Chairs’ Meeting on December 7, 2012, Professor O’Connor

challenged Defendants’ assertion that the proposals were “faculty initiatives” and “faculty

driven” because the proposals were in fact, driven by Defendants and their consultants.

Dean Mays berated Professor O’Connor in response.
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64. On December 11, 2012, Dean Mays sent an email to the School’s faculty

regarding the December 13, 2012 faculty meeting, and Dean Mays stated that the Steering

Committee and InfiLaw’s National Policy Board had approved Program 2.0.

65. Dean Mays’ email mentioned that the faculty would be asked to take a vote

on the finalized Program 2.0 proposal, as required by Section 1.5 of the Faculty Handbook.

66. Specifically, Dean Mays’ approach focused on the Faculty Handbook’s

language that “[f]aculty members acting in their official individual roles as a corporate

body are co-managers with the administration and the governing boards in areas of

academic policy and administration.”

67. However, the approach by Dean Mays (and the Steering Committee and

InfiLaw’s National Policy Board) ignored the remainder of Section 1.5 which states:

Faculty members play an essential managerial role of influence
in the formulation and effectuation of academic policy.  This
includes the primary role and effective participation in the
development and administration of policies concerning:
grading, classroom student conduct, student progress, degree
requirements, curricular content, course offerings, admission
standards, departmental staffing, educational policies and
standards, faculty promotion, faculty tenure, faculty
appointment and retention, and faculty professional
development.

(Emphasis added).

68. Dean Mays’ approach also violates ABA Standard 205(b), as well as ABA

Standard 207 which states that the dean and faculty have a significant role in determining

educational policy.

69. Dean Mays’ email stated that:

At the completion of that vote [on Program 2.0], we will have
as our major topic of discussion the faculty 2.0 information.
Since faculty 2.0 concerns compensation and evaluation, no
faculty approval is needed for this information.  However, we
are interested in your feedback and suggestions on how to
improve the faculty model.
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70. This approach – not allowing the faculty to vote on Faculty 2.0, violated

Section 1.5 and ABA Standard 205(b) because through Faculty 2.0, only Dean Mays, the

Steering Committee and InfiLaw’s National Policy Board were deciding matters related to

faculty promotion, faculty tenure, faculty appointment and retention, although Faculty 2.0

was clearly geared at reducing and ultimately eliminating tenured faculty.

71. Because the proposal contained modifications in committee service, faculty

evaluation, and course content the proposal should be put up for a faculty vote, in

accordance with the requirements of ABA Standard 205 and Section 1.5 of the Faculty

Handbook.

72.  Also on Dec. 11, 2012, Professor O’Connor distributed a memorandum that

detailed his approach to analyzing the Program 2.0 proposal, and arguing that there was

insufficient evidence that this program would allow faculty members and PSL to meet their

ethical obligations to the students and the profession.

73. The December 13, 2012 meeting was carefully orchestrated to avoid debating

the merits of Program 2.0 or Faculty 2.0.  A member of the Faculty 2.0 subcommittee read

an email from Dean Mays (who was not in attendance) that essentially stated that if the

Program 2.0 proposal did not pass, the salaries of legal process faculty and perhaps other

faculty would not be raised to the level of the doctrinal faculty.  This position was directly

contrary to the opinions of the School’s faculty that doctrinal and legal process faculty

should be compensated equally.  Some faculty, including Professors O’Connor and

Rumann, believed that Dean Mays’ position was a not-too-veiled incentive for the majority

of the legal process faculty to vote in favor of Program 2.0.  Indeed, Dean Mays’ message

was that passing Program 2.0 was a precondition to the equalization of salaries among

doctrinal and legal process faculty.

74. Approximately 30 minutes into the December 13, 2012 meeting, a tenured

professor who Professors O’Connor and Rumann were known to support addressed the
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group and announced that he intended to vote against the proposals and would list his

reasons.  The speaker was silenced by the Associate Dean Penny Willrich.

75. The Program 2.0 subcommittee seemed unprepared for the December 13,

2012 meeting and drafted the ballot for the vote during the meeting.

76. The ballot is oddly drafted – if a faculty member voted “no” (against)

Program 2.0 as a whole, the faculty member was instructed to then address individual

components of the proposal.

77. The faculty voted 22 against Program 2.0, as a whole, and 20 in favor.

78. Two faculty members counted the ballots and announced that while the vote

against Program 2.0 exceeded those who voted in favor, when they counted the total “yes”

votes on the individual aspects of the proposal from the ballots marked “no,” they could

not decide whether the proposal passed or not.

79. The faculty was in disbelief because the majority clearly voted against

Program 2.0 in total and Associate Dean Willrich announced that Dean Mays would be the

one to decide whether Program 2.0 passed.  Many faculty, including Professors O’Connor

and Rumann, objected to that decision.

80. Dean Mays interpreted any “yes” as a vote in support of Program 2.0 and

therefore Program 2.0 has “passed.”

81. PhoenixLaw terminated a tenured professor in December 2012 who was very

critical of many aspects of Legal Ed. 2.0 and of other matters impacting students and

faculty at the School that he deemed detrimental to the School, which had the effect of

“chilling” faculty speech at the School.

82. At a February 21, 2013 meeting, faculty voted against a position advocated

by the Dean on Program 2.0 and thereafter Dean Mays announced that she did not have to

abide by the faculty vote because all votes were “just recommendations” to the Dean and

that she was responsible for making the final decision.
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83. Professor O’Connor challenged Dean Mays’ interpretation of her role as the

final arbiter of faculty administration (which is inconsistent with the Faculty Handbook and

ABA Standards and a “decision-tree matrix” in which she had previously identified the

faculty as the ultimate decision makers on curriculum issues) and Dean Mays dismissed

Professor O’Connor’s objection and reiterated that, under her reading of the Faculty

Handbook, she was the final decision maker on curriculum issues.

84. ABA Standards 404 and 405 concern academic freedom, including the ability

to voice unpopular opinions and tenure of faculty members.  Indeed, one purpose of tenure

is to allow a professor the freedom to voice unpopular opinions without risk of being

terminated because of the contract rights granted with tenure.

85. Defendants have repeatedly violated ABA Standards 404 and 405 by

threatening to and expelling professors, such as Professors O’Connor and Rumann, who

challenge Defendants’ actions with respect to students, curriculum, and faculty governance

and have questioned whether the actions were in the interests of students and faculty and

based on sound education objectives or driven by economic interests.

86. As Professors O’Connor and Rumann expressed their opinions, perspective,

suggestions and criticisms regarding faculty governance (and the limitations proposed in

how the Faculty 2.0 proposal would be promulgated and adopted) and on the Program 2.0

proposal, and as those opinions became widely known through the administration and

faculty, Professors O’Connor and Rumann reasonably believed that representatives of

Defendants intended to terminate their employment and breach their tenure rights.

Defendants Terminated Professors O’Connor and Rumann by Falsely Claiming that

Professors O’Connor and Rumann Did Not Accept The Offer of Employment for the 2013-

2014 Academic Year

87. The Faculty Handbook is a contract between Defendants and Professors

O’Connor and Rumann.

Case 2:13-cv-01107-SRB   Document 7   Filed 06/21/13   Page 16 of 27

Supp. R. 048

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 52 of 254
(119 of 321)



- 17 -

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

88. The Faculty Handbook is clear – all employment contracts shall be in the

form and style outlined in Section 2.2.5.

89. Professors O’Connor and Rumann had tenure contracts with Defendants.

 90. The Faculty Handbook Section 2.2.4 is clear – a tenure contract “gives the

faculty member the contractual right to be re-employed for succeeding academic years.”

The Post-Tenure Review provision of the Faculty Handbook provides: “Once a faculty

member has attained tenure, the faculty member shall be presumed to continue in that

position.”  That provision continues, “the tenured faculty member’s record shall be

reviewed in the fifth full academic year after grant of tenure and every five years after each

extension of tenure.  … In the event the Board does not grant the candidate an extension of

tenure, the candidate will receive a detailed report setting forth the basis for such

determination.  In such a case, the candidate shall be granted not less than one, nor more

than two, academic years to cure the failure.  Failure to achieve compliance in the time

allotted will result in the loss of tenure and termination of the employment relationship one

academic year after the compliance deadline has passed.”

91. On May 3, 2013, PhoenixLaw’s Director of Human Resources issued a cover

letter attaching an “appointment letter” to Professors O’Connor and Rumann.

92. The May 3, 2013 letter stated that the appointment letters were being

presented “for returning faculty rather than lengthy contracts” and that “[t]he change was

made to simplify the process and eliminate redundancies.” Id.

93. Notably, the May 3, 2013 letter falsely stated: “The appointment letter does

not contain any fewer protections, rights, and responsibilities than the previous contract

issued to returning faculty.” Id.

94. The proposed “condensed appointment letter” purportedly incorporated

“Chapter II of the Faculty Handbook, which is where the key contract provisions are

located.” Id.
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95. Ms. Lee’s representation was false.  The form of contract that is contained in

Chapter II of the Faculty Handbook contains blanks where material terms are required to

be executed by the parties.  The “incorporated” contract therefore did not include material

contract terms and, in this sense, was nothing more than a void or voidable contract.

96. Without any authority or meaningful explanation, the “appointment letters”

expressly reject the Faculty Handbook’s required form and style of contract that the School

was, and is, contractually obligated to offer and execute with Professors O’Connor and

Rumann and that had always been used in the past.

97. Presentation of an “appointment letter” breached the Professors’ existing

tenure contracts.

98. The “appointment letters” did not offer Professors O’Connor and Rumann

the “tenure contract” to which they were entitled but refer to a “full time ‘tenure’ position.”

Had Professors O’Connor and Rumann accepted the appointment letters, material terms of

their employment – dates of employment, title and rank, whether the contract is subject to

conditions, for example – would not have been settled because those are some of the blank

terms in the form of contract appearing at Section 2.2.5.

99. Ms. Lee (arbitrarily) imposed a May 17, 2013 date by which Professors

O’Connor and Rumann were to sign the appointment letters and return them to

PhoenixLaw, at which time Dean Mays would “then sign the appointment letter[s] and you

will be sent a signed copy of the fully executed letter.”  Notably, there was no “time is of

the essence” clause in Ms. Lee’s letter and the date is not dictated by any formal or

informal policy adopted or followed in the past by Defendants or Professors O’Connor or

Rumann.

100. On May 10, 2013, Professors O’Connor and Rumann explained these

deficiencies to PhoenixLaw and each presented it with a signed Section 2.2.5 form of

contract as required by the parties’ contracts.
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101. On May 10, 2013, Professors O’Connor and Rumann unequivocally

indicated their desire and intent to return to employment with PhoenixLaw for the

following academic year, and asked that the submitted contract required by Chapter II that

they signed and submitted be executed by PhoenixLaw’s May 17, 2013 deadline.

102. Defendants’ refused to acknowledge the contracts submitted by Professors

O’Connor and Rumann and did not communicate that the May 10 submitted contracts

would be considered a rejection of the offer of employment because Professors O’Connor

and Rumann reasonably believed that the parties had an employment contract by virtue of

the Faculty Handbook and their tenure contract rights and that the contract merely needed

to be memorialized in the form Defendants’ required by the Handbook and past practice.

103. On May 15, 2013, undersigned counsel sent a letter to PhoenixLaw

explaining that the deficiencies of the “appointment letters” and that failing to present the

required contract constituted a breach of Chapter II of the Faculty Handbook and reiterated

the request that PhoenixLaw act on the signed and submitted contracts no later than

PhoenixLaw’s May 17, 2013 deadline.

104. Having received no acknowledgment of the May 15, 2013 letter, undersigned

counsel left a voicemail for Ms. Lee on May 16 and again requested prompt action in light

of the May 17, 2013 deadline.

105. On May 18, 2013, Professors O’Connor and Rumann attended the Phoenix

School of Law graduation ceremony.  There they saw and spoke with both Dean Mays and

President Thompson.  Neither indicated that there was any problem concerning the

continued employment of Professors O’Connor and Rumann or the contracts that

Professors O’Connor and Rumann presented to Defendants on May 10, 2013.

106. On May 20, 2013, Dean Mays and Professors O’Connor and Rumann and

one other faculty member met to discuss long-term planned projects for the School and

students.
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107. In doing so, Dean Mays intentionally gave Professors O’Connor and Rumann

the impression that they would be returning to the School and working toward these

potentially years-long projects.

108. During that May 20, 2013 meeting, Professors O’Connor and Rumann asked

about the status of the employment contracts and Dean Mays stated that the matter was

“with legal.”

109. The “appointment letter” provided to Professors O’Connor and Rumann did

not state or otherwise indicate that the terms were not negotiable.

110. Defendants’ representatives had no legal basis for arbitrarily imposing the

May 17, 2013 deadline for return of the “appointment letter” and, in fact, the prior practice

had been to execute employment contracts in July prior to the following academic year and

as late as November of the academic year.

111. At 4:50 p.m. on May 20, 2013, Dean Mays sent Professors O’Connor and

Rumann a letter terminating their employment.  Specifically, the letter falsely stated that

they had not “accept[ed] the offer of employment made to you” because it was not

accepted as of May 17, 2013. See Exhibit A.

112. Defendants’ contention that Professors O’Connor and Rumann did not accept

the employment offer by May 17, 2013 is false.

113.  Professors O’Connor and Rumann unequivocally accepted the offer of

employment on May 10, 2013 but insisted that PhoenixLaw comply with its obligations in

Chapter II and execute the form and style of the required employment contract.

114. Defendants, through their silence, induced Professors O’Connor and Rumann

into believing that submitting the form and style of contract required of the Faculty

Handbook that they prepared and executed would not be considered a rejection of “the

offer of employment,” and Defendants’ failure to claim that this conduct constituted a

failure to accept the employment offer until the next business day after the arbitrarily
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imposed May 17 deadline constituted a breach of Professors O’Connor’s and Rumann’s

existing tenure contract rights and the covenant of good faith and fair dealing implied

therein.

115. Notably, because the Faculty Handbook gives Professors O’Connor and

Rumann the “contractual right to be re-employed for succeeding academic years,” and

tenure at Phoenix School of Law guarantees five-year terms that are presumptively

renewable, Defendants breached their obligation to bring any alleged concerns about how

to formally document that presumptive contractual-right of reemployment to Professors

O’Connor and Rumann prior to the May 17, 2013 deadline if Defendants believed the

failure to sign and submit the “appointment letter” as presented on May 3, 2013 on or

before May 17, 2013 constituted – in Defendants’ opinion -- a rejection of Defendants’

offer of employment.

116. Moreover, upon information and belief, other returning (non-tenured) faculty

members did not execute the “appointment letter” on or before May 17, 2013 and were not

deemed to have rejected the offer of employment for failing to do so.

117. Moreover, upon information and belief, at least one returning (non-tenured)

faculty member modified the “appointment letter” and Defendants accepted the modified

appointment letter and did not deem the modification a failure to accept, or a rejection of,

the offer of employment.

118. Professors O’Connor and Rumann were pretextually terminated in retaliation

for, among other things, voicing opposition to Faculty 2.0 and Program 2.0, and

Defendants desire to eliminate tenure, and Defendants had no legitimate basis for refusing

to execute the very form and style of employment contract that was required by the Faculty

Handbook.

119. Professor O’Connor’s and Rumann’s request that they receive an executed

copy of the form and style of contract required by the Faculty Handbook was reasonable,
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required by the parties’ contract, did not constitute a rejection of the employment offer or

constitute a counter-offer of employment, and Defendants acceptance of the modified

appointment letter supplied by another (non-tenured) faculty member and refusal to strictly

impose the return deadline on other (non-tenured) faculty members evidences their

selective enforcement of the May 17 deadline.

Count I – Breach of Contract

120. Professors O’Connor and Rumann hereby incorporate each and every

allegation of the First Amended Complaint as if asserted herein in full.

121. Professors O’Connor and Rumann executed Faculty Contracts of

Employment Tenured Contract for the 2012–2013 Academic Year, which granted them full

tenure rights under the “Tenure Contract.”

122. Defendants’ presentation of an “appointment letter” rather than an

employment contract in the form and style required by the Faculty Handbook constituted a

breach of contract.

123. Professors O’Connor and Rumann accepted Defendants’ offer of

employment on May 10, 2013 – one week before the May 17 deadline.

 124. Professors O’Connor and Rumann requested that Defendants execute the

form and style of contract required by the Faculty Handbook instead of the “appointment

letter” that expressly did not include all material terms of the employment contract prior to

the May 17 deadline.

125. Professor O’Connor’s and Rumann’s request that they receive an executed

copy of the form and style of contract required by the Faculty Handbook was reasonable

and necessary under the  parties’ contract.

126. Professor O’Connor’s and Rumann’s request that the Defendants execute the

required contract in lieu of the “appointment letter” did not constitute a rejection of the

employment offer or constitute a counter-offer of employment.
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127. Defendants’ “withdrawal” or rescission of the employment offer to

Professors O’Connor and Rumann constitutes a breach of contract, including the

contractual rights expressly granted by the Faculty Handbook.

128. Defendants’ contention that failure to return a signed “appointment letter” in

the form issued by Defendants constituted a failure to accept the employment offer and/or

rejection of the offer is defeated by the fact that Defendants, upon information and belief,

accepted at least one modified appointment letter from a non-tenured faculty member and

acceptance of appointment letters submitted after the May 17 deadline.

129. Defendants’ termination of Professors O’Connor and Rumann constitutes a

breach of contract, including the contractual rights expressly granted by the Faculty

Handbook.

130. Defendants refusal to address the issue until after May 17, 2013 and then to

claim that Professors O’Connor and Rumann failed to accept the offer of continued

employment by Ms. Lee’s arbitrary deadline is wholly unreasonable and evidences

Defendants’ bad faith in abiding by its own contracts.

131. Defendants breached the employment contract by: (i) imposing a signed

“appointment letter” requirement as a precondition to continued employment; (ii) refusing

to execute the form and style of employment contract submitted by Professors O’Connor

and Rumann; (iii) failing to notify Professors O’Connor and Rumann that Defendants

intended the “appointment letters” to be non-negotiable, despite that they did not comply

with the terms of the Faculty Handbook or Professor O’Connor’s and Rumann’s existing

contract rights; and (iv) terminating Professors O’Connor’s and Rumann’s ongoing

contractual right to employment as tenured professors.

132. Defendants breached the employment contract by terminating Professors

O’Connor and Rumann because they exercised their academic freedom to question and
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object to Defendants’ proposed curriculum changes that detrimentally impacted students

and faculty, erosion of faculty governance and, ultimately, to reduce or eliminate tenure.

133. As a result of Defendants’ conduct, Professors O’Connor and Rumann have

been damaged in an amount to be proven at trial.

134. Pursuant to A.R.S. §§ 12-341 and 12-341.01, Professors O’Connor and

Rumann are entitled to recover reasonable attorneys’ fees and costs incurred because of

Defendants’ breach of the employment contracts.

Count II – Breach of the Implied Covenant of Good Faith and Fair Dealing

135. Professors O’Connor and Rumann hereby incorporate each and every

allegation of the First Amended Complaint as if asserted herein in full.

136. There was and is implied in the employment contract a covenant of good

faith and fair dealing.

137. Defendants breached the covenant of good faith and fair dealing implied in

their employment contracts by, among other things: (i) imposing a signed “appointment

letter” requirement as a precondition to continued employment; (ii) refusing to execute the

required form and style of employment contract required by Chapter II of the Faculty

Handbook; (iii) creating a pretextual reason for discharging Professors O’Connor and

Rumann because the May 17 deadline was arbitrarily imposed, there was no basis for

requiring that they execute “appointment letters,” and failing to notify Professors

O’Connor and Rumann that the terms of the appointment letters were allegedly non-

negotiable; (iv) knowingly failing to notify Professors O’Connor and Rumann on or before

May 17, 2013 that Defendants considered the May 10, 2013 submission to constitute a

rejection or failure to accept continued employment; (v) inducing Professors O’Connor and

Rumann to believe that their contractual rights to employment were being honored by

Defendants’ representative scheduling and holding a meeting the morning of May 20, 2013
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with Professors O’Connor and Rumann to discuss Defendants’ future projects that included

Professors O’Connor and Rumann only to “fire” them hours later; and (vi) allowing at least

one returning faculty member to modify the appointment letter and accepting appointment

letters submitted beyond the May 17 deadline without declaring those acts to constitute a

rejection of the offer of employment or otherwise constituting grounds for withdrawal of

the employment offer and/or rejection of Defendants’ employment offer.

138. Defendants breached the covenant of good faith and fair dealing implied in

their employment contracts because Professors O’Connor and Rumann exercised their

contractual right to academic freedom and question Defendants’ proposed curriculum and

faculty governance changes that detrimentally impacted students, eroded faculty

governance, and was geared toward reducing or eliminating tenure, in violation of the

Defendants’ professed public commitments, the Faculty Handbook, and ABA Standards.

139. Defendants breached the covenant of good faith and fair dealing implied in

their employment contracts by refusing to employ Professors O’Connor and Rumann for

successive years as required by the Faculty Handbook and tenure system.

140. As a result of Defendants’ conduct, Professors O’Connor and Rumann have

been damaged in an amount to be proven at trial and, to the extent Defendants’ conduct

was willful and malicious, are entitled to exemplary damages.

141. As a result of Defendants’ conduct, Professors O’Connor and Rumann have

suffered harm to their reputations, causing additional damage.

142. Pursuant to A.R.S. §§ 12-341 and 12-341.01, Professors O’Connor and

Rumann are entitled to recover reasonable attorneys’ fees and costs incurred because of

Defendants’ breach of the implied covenant of good faith and fair dealing.

Demand for Jury Trial

138. Plaintiffs demand a jury trial for all claims triable by jury.

WHEREFORE, Plaintiff requests as follows:
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A. An award of all compensatory damages proved at trial and, to the extent

Plaintiff shows that Defendants’ conduct was willful and malicious, exemplary damages;

B. An award of all direct and consequential damages caused by Defendants;

C. An award of attorneys’ fees and costs pursuant to A.R.S. §§ 12-341 and 12-

341.01;

D. An award of pre-judgment and/or post-judgment statutory interest on all

sums awarded and/or deemed owed; and

E. For such other and further relief as the Court deems appropriate.

Dated this 21st day of June, 2013.

SCHNEIDER & ONOFRY, P.C.

By s/Douglas Lynn
Michelle Swann
Douglas C. (Trey) Lynn, III
3101 N. Central Avenue, Suite 600
Phoenix, Arizona  85012-2658
Attorneys for Plaintiffs
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 I hereby certify that on June 21, 2013, I electronically transmitted the attached
document to the Clerk’s office using the CM/ECF System for filing and transmittal
of a Notice of Electronic Filing to the following CM/ECF registrants:

Nicole F. Stanton, Esq.
Michael S. Catlett, Esq.
Quarles & Brady, LLP
One Renaissance Square
Two North Central Avenue
Phoenix, AZ 85004
Attorneys for Defendants

By  s/Stacy Miller

Case 2:13-cv-01107-SRB   Document 7   Filed 06/21/13   Page 27 of 27

Supp. R. 059

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 63 of 254
(130 of 321)



 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
 

 
 
 

Case 2:13-cv-01107-SRB   Document 7-1   Filed 06/21/13   Page 1 of 5

Supp. R. 060

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 64 of 254
(131 of 321)



Case 2:13-cv-01107-SRB   Document 7-1   Filed 06/21/13   Page 2 of 5

Supp. R. 061

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 65 of 254
(132 of 321)



Case 2:13-cv-01107-SRB   Document 7-1   Filed 06/21/13   Page 3 of 5

Supp. R. 062

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 66 of 254
(133 of 321)



Case 2:13-cv-01107-SRB   Document 7-1   Filed 06/21/13   Page 4 of 5

Supp. R. 063

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 67 of 254
(134 of 321)



Case 2:13-cv-01107-SRB   Document 7-1   Filed 06/21/13   Page 5 of 5

Supp. R. 064

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 68 of 254
(135 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 2 of 130

Supp. R. 065

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 69 of 254
(136 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 3 of 130

Supp. R. 066

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 70 of 254
(137 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 4 of 130

Supp. R. 067

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 71 of 254
(138 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 5 of 130

Supp. R. 068

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 72 of 254
(139 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 6 of 130

Supp. R. 069

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 73 of 254
(140 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 7 of 130

Supp. R. 070

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 74 of 254
(141 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 8 of 130

Supp. R. 071

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 75 of 254
(142 of 321)



Case 2:13-cv-01107-SRB   Document 13-1   Filed 07/08/13   Page 9 of 130

Supp. R. 072

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 76 of 254
(143 of 321)



CHAPTER I
PURPOSE, MISSION, VALUES, AND ORGANIZATION

1.0 Scope and Application. This chapter contains policies and regulations that identify
the philosophy and purposes of the institution and its organizational structure. It does not
contain a description of every organizational unit but focuses on principal units, with
concentration on the academic division. The material contained in this chapter is
provided for the information of the faculty member and is not contractual. The Faculty
Handbook is not the official or authoritative source for this material

1.1 Purpose, Mission, and Values.

1.1.1 System Purpose and Mission. The InfiLaw System is a consortium of
independent, community-based law school that is establishing itself as a leader in
making legal education more responsive to the realities ofmodem legal practice.
The consortium includes Florida Coastal School ofLaw in Jacksonville, Florida,
Phoenix School of Law in Phoenix, Arizona and Charlotte School of Law in
Charlotte, North Carolina. The Mission of the consortium is to transform the lives
of its law students through inspiration and humility-based leadership, enabling
them to reach their greatest potential. Phoenix School of Law is committed to
taking full advantage of its unique organizational heritage. It is pioneering the
advantages of efficient access to private equity capitalization that is unfettered by
the traditional funding restraints (e.g., taxpayer cycles, political vagaries,
conditional grants, and donations) associated with preexisting public and private
education models. A key element of this model is a faculty stewardship role that,
through successful execution of mission, creates pathways for student success and
ensures protection of investor interests. The central aspect of this responsibility is
an outcome orientation that provides the basis for best practices, continuous
improvement, and building and maintaining the preeminent brand in legal
education.

1.1.2 System Governance Model and Philosophy~The System conducts its
operations in accordance with a systematic planning model that coordinates
consortium, School, and individual objectives in a cascade of strategic planning
analyses, annual work plans, and individualized strategic objectives ("ISO's").
The strategic drivers for each School are focused and articulated in a plan that has
as its primary goal the development of each School as a "Regional Center of
Excellence." A flow chart of the planning process and glossary of key planning
terms are set forth at Appendix VII.

1.1.3 School Mission and Values. Consistent with the System's objective of
being the market leading source ofpractice ready law school graduates, the
School is committed to becoming the region's premier source ofpractice ready
graduates. Toward these ends, the institution is grounded in processes that enable
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it to decisively and nimbly move toward its objectives; adapt to changing markets;
establish and facilitate best practices in teaching, mentoring, and other activities;
and function on the basis ofpositive group dynamics. As noted above, the
School's mission is based upon three primary pillars: 1) an educational experience
that is student-centered, 2) outcome-driven programs and performances that yield
practice-ready graduates, and 3) a commitment to serving underserved
communities. These cornerstones reflect a sense that legacy and benchmark
status is dependent upon the capacity to respond positively and effectively to
change ~ the legal profession and the market for legal education.

1.1.4 School Vision. PhoenixLaw has consciously structured and defined itselfon
the basis of some significant differentiations from traditional law schools.
PhoenixLaw sets itself apart on the basis ofits culture, a student-centered
orientation, a practice-readying educational experience, service to underserved
communities, and accountability ofthe faculty for market-leading student
outcomes. These distinguishing characteristics aim toward establishing
PhoenixLaw as a benchmark institution for legal education in the 21 st century.
PhoenixLaw encourages prospective faculty, in gauging their interest in a position
with PhoenixLaw, to reflect upon these institutional traits and the implications for
their roles and responsibilities.

1.1.4.1 A Humility and Transparency-Based Culture. Personal security,
prOductivity, and timely institutional movement depend heavily upon
positive group dynamics. This condition is optimized to the extent
persons in leadership positions, including faculty, interact on the basis of
personal humility, transparency, and accountability for maintenance of a
culture based upon these habits. It is a founding premise that these
personal qualities are linchpins for institutional leadership and
organizational role modeling. The following characteristics, habits, or
understandings thus are critical for School administrators and faculty
members:

a. An appreciation ofand disposition toward humility and
transparency based values;

b. A commitment to processes ofpersonal development that
strengthen these qualities;

c. A resistance to trading on the basis ofmanipulation or,
without disclosing bias or self-validating agendas;

d. A readiness to view institutional process from a team-based
rather than self-interested perspective; and

e. An understanding that the misuse of power within personal
and professional relationships compromises academic
freedom and professional development.
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1.1.4.2 A Student-Centered Learning Experience. Student centeredness
is a priority at PhoenixLaw.Students, staff: administrators, and faculty
have a shared responsibility to help students develop the values, skills, and
knowledge required of legal professionals. Recognizing the rigors of a
legal education, all members of the PhoenixLaw community are expected
to contribute to an intellectually demanding, supportive, multicultural
learning environment, and maintain an organizational culture ofhumility,
transparency, dignity, fairness, and respect.

Faculty commit to:

a. Preparing students to succeed academically and professionally
by modeling ethics, values, and skills, sharing knowledge,
providing feedback to students and leading in course and class
design;

b. Maintaining a positive, challenging, and relevant learning
enviroilment and evaluating student performance according to
rigorous but fair criteria;

c. Being accessible to students, including mentoring, counseling,
and responding responsibly to student questions and concerns;
and

d. Promoting understanding and sensitivity to differences based
on gender, ethnicity, race, sexual preference, and religion.

Staff and administrators commit to:

a. Developing methods and processes that provide timely and
accurate information to students in all aspects of their
PhoenixLaw experience;

b. Providing a healthy learning environment that nurtures and
promotes personal growth, encouraging students to feel
connected to the school community;

c. Providing mutual respect for students and PhoenixLaw staff
while promoting personal responsibility and accountability at
all levels ofthe institution; and

d. Working collectively with faculty as an additional support
system and resource for students with regard to information
and communication.
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Students commit to:

a. Studying with honor, intellectual curiosity, and diligent
attention to concepts, rules and procedures;

b. Promoting an atmosphere of camaraderie and growth;

c. Acting with respect and professionalism toward each other,
administrators, staff, and faculty;

d. Supporting one another in pursuing success; and

e. Strengthening the reputation ofPhoenixLaw through
competency and conduct in the classroom and community.

1.1.4.3 Training Practice Ready Lawyers. Historically, legal education
has stressed instruction in academic theory and left much of the skills
training load to law firms. Changes in law firm economics have unsettled
this convention at the same time that most graduates anticipate
employment in small firms or on their own. Within this context and
setting aside elite schools, which may continue to trade upon their
traditional currency, the value ofa contemporary legal education rests
upon how well it readies students for professional reality. Practice~

readiness requires not merely training in essential skills but understanding
of the personal habits and interactive qualities associated with personal
success and career satisfaction. Most law schools, even if they were to
establish practice-readiness as a priority, would not have the faculty skill
set to execute this objective. PhoenixLaw aims to establish itself as the
region's premier source ofpractice-ready graduates and, consistent with
this goal, assemble a faculty that has the ability to effectively teach and
train its students. Toward this end, essential faculty traits and
responsibilities include the following:

a. Exposure to and experience in legal practice sufficient to
provide relevant practice-related insight and understanding;

b. The ability to transfer knowledge and perspective that
contribute to an appreciation and grasp ofpractice realities;

c. A commitment to implementing skills training into his or her
course plan;

d. Attention to effective preparation for the bar examination;
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e. The capacity to diversify beyond traditional Socratic teaching
methodology and incorporate problem-solving and skills
facilitating exercises; and

f. An appreciation for how qualities unrelated to raw intelligence,
such as intuitiveness and interpersonal competence, are critical
to personal success.

1.1.4.4 Serving Underserved Communities. The commitment to serving
underserved communities reflects an interest in establishing relevance
beyond the four comers of the institution. This premise has a broad
spectrum and non-ideological cast, and begins with the location of the
School in a community that historically has been underserved by legal
education and in a state where no part-time evening legal education
opportunities previously existed. Also implicit in this commitment is an
understanding that the ability to interact effectively with persons of
diverse backgrounds and experiences is a critical skill for the 21 Sf century.
Globalization and demographic trends make this competence an
increasingly significant factor in institutional and career success. It is a
capacity that has particular relevance for modem law school graduates,
whether their professional destiny is with a large organization, small firm,
or solo practice. In any ofthese contexts, the ability to succeed and to
serve depends upon the ability to connect with the broadest spectrum of
opportunity. Against this backdrop, faculty should possess the following
interests and capacities:

a. Readiness and enthusiasm for teaching evening as well as day
classes;

b. A commitment to public service that enhances the institution's
relevance to the community;

c. An interest in developing new service programs and initiatives
or adding value to existing undertakings;

d. The ability to interact positively and effectively with persons
from diverse backgrounds and life experiences; and

e. International experience and connectivity.

1.1.4.5 Market-leading Student Success. It is the goal of PhoenixLaw to
become a "Regional Center of Excellence" committed to a student­
centered educational model that prepares students for modem legal
practice. We serve the under-served by providing a high quality legal
education to those persons who might not otherwise be able to attend law
school. Our students are immersed in a culture that encourages service to
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individuals and entities that have historically been under-served by the
legal profession.

In our model a Regional Center ofExcellence is an educational institution
that:

a. Attracts and educates talented and diverse students.

b. Leads the market in student outcomes in Bar passage and career
placement.

c. Recruits and retains a high quality faculty and staff guided by a
humility-based culture emphasizing high EQ (Emotional
Intelligence).

d. Prepares its graduates to be effective leaders.

e. Provides valuable service, intellectual capital, and leadership to the
Southwestern United States.

1.1.5 Accreditation and Approvals. The School is presently a candidate for
provisional approval by the American Bar Association ("ABA"). Provisional
approval "is granted [to a law school] if it establishes that it is in substantial
compliance with each of the Standards [for accreditation] and presents a reliable
plan for bringing the law school into full compliance with the Standards within
three years after receiving provisional approval." ABA Standardsfor Approval of
Law Schools, Standard 102. The School is also licensed to operate in the State of
Arizona by the Arizona State Board for Private Postsecondary Education.

1.2 School Administrative Organization. Each administrator is granted the authority
and obligation to perform the duties and responsibilities ofher/his position, both those
expressly directed and those which necessarily flow there from. The authority granted
and the duties and responsibilities to be performed are subject to the superintendence of
and preemption by superior administrators. Duties and responsibilities may be
provisionally delegated to subordinates; however, the ultimate responsibility for their
proper performance rests with the administrator who is principally charged with the
obligation of performance.

1.2.1 President. The President is the chief executive officer of the School and is
responsible to the governing boards (as defined in Section 1.4.1 below) for the
execution ofgoverning board policies and the general oversight and
superintendence of corporate operations. The President is primarily responsible
for ensuring that the corporate mission, vision, and objectives are achieved, that
corporate finances and assets are sufficient to support corporate purposes, and that
the assets of the School are properly secured. The principal duties of the President
are to:
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a. Prepare, submit to the governing boards for approval, and monitor
business, strategic, and other plans for the development of the School,
including without limitation its academic programs, fmancial resources,
physical resources, human capital, and administrative operations.

b. Prepare and submit to the governing boards for approval an annual
budget of the receipts and expenditures ofthe School.

c. Adopt such regulations and procedures in furtherance ofgoverning
boards' policies as are necessary and appropriate to the proper conduct of
the operations and activities of the School.

d. Recommend to the governing boards the adoption ofsuch policies as are
necessary and appropriate to the proper governance of the School.

e. Secure the assets ofthe School, both tangible and intangible, against loss,
theft, unauthorized use, and infringement.

f. Present to the governing boards at its annual meeting each year a
comprehensive report on the state ofthe School.

g. Maintain the operations and activities of the School in compliance with
applicable regulatory and fmancial management standards.

h. Evaluate and assess the capabilities and effectiveness ofthe Dean and
other heads ofthe principal areas ofoperation ofthe School.

1.2.2 Dean/Chief Academic Officer. Appointed by the Board ofDirectors, with
the advice, consultation, and recommendation of the faculty, the Dean/Chief
Academic Officer ("Dean") is the chief academic and administrative officer of the
School. The Dean reports to and is subject to the supervision of the governing

Last editedandsavedon 01-10-08 bympierce-the Faculty Handbook Editorfor 2007108 15

Case 2:13-cv-01107-SRB   Document 25-1   Filed 01/08/14   Page 22 of 134

Supp. R. 079

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 83 of 254
(150 of 321)



boards and the President with respect to the execution of the responsibilities of the
office of Dean. The Dean's responsibility is to provide leadership that will support
the Mission Pillars and achieve the objectives of the Regional Center of
Excellence Plan. Within the framework ofthe policies of the System, the
governing boards, the President, and the governing boards' and President's
powers of superintendence and preemption, the Dean has the authority and
obligation to exercise such powers and perform such duties and responsibilities as
may be necessary and appropriate for the proper management of the School. The
principal duties of the Dean are:

a. To provide leadership, in accordance with System governance
processes, in the development, pursuit, and achievement of the Plan of
Work and strategic objectives for the School and the related
individualized strategic objectives ("ISO's").

b. To exercise supervision and direction necessary to promote the
efficient and cost effective operation of the School.

c. To act as the official medium ofcommunication between all groups on
campus and the governing boards.

d. To report on a regular basis to the governing boards concerning the
condition, needs, and general state of the School.

e. To provide leadership, in accordance with System governance
processes, in the preparation and administration of the annual budget
of the School and its presentment to the governing boards.

f. To appoint committees and councils considered necessary in the
performance ofadministrative duties.

g. To hold final approval authority with reference to all campus
recommendations, actions, and decisions, except decisions that are
reserved to a governing board or the President.

h. To present degrees to all degree candidates who have been approved
by the Faculty and the School Board of Directors.

i. To work with the senior administrators in reaching decisions relative
to budget, resource development, student life, and academic issues.

J. To provide periodic, formal evaluations of his direct reports and to
exercise a general supervision over and work to maintain the efficacy
of the evaluation process for other School employees.
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k. To implement and monitor comprehensive and strategic long-range
planning involving all sectors of the School.

1. To work effectively with System executives in the implementation of
System objectives, goals, and strategies and in achieving the System
mission and maintaining its values.

m. To conduct a vigorous schedule ofpublic speaking for the planned
promotion of the School for maximum public approval.

n. To aid and promote programs designed to increase public relations and
visibility of the institution.

o. To support and promote governing board development efforts.

p. To serve in an ex officio capacity as a member of all School
committees.

q. To serve as the official School liaison with all regional and
professional accreditation agencies with which the School is affiliated.

r. To serve as chief spokesperson of the School.

s. To sign all contracts of the School.

t. To perform other duties as requested by the President or the governing
board(s).

1.2.3 Dean of Students. The Dean of Students is responsible for creating and
maintaining a safe, healthy, and supportive environment and culture that
synthesizes the intellectual, social, and emotional development of PhoenixLaw
students. This goal will be accomplished by taking ownership of the following
responsibilities that include, but are not limited to: managing departments that
provide student learning and development opportunities; manage departments that
provide student and college-wide support services; learning and development of
PhoenixLaw students outside the classroom; assist in assessing at-risk students for
additional intervention by appropriate personnel; assist in counseling students in
academic, personal, and disciplinary matters; collect, analyze, and distribute
statistical reports regarding key programmatic areas and analyze trends; create,
revise, and oversee PhoenixLaw policies, practices, and procedures in key
program areas; assist in the progression of a student culture where diversity is
encouraged; and coordinate with campus constituencies and community leaders in
developing and managing co-curricular learning and service opportunities.
Perform other duties as assigned.
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1.2.4 Dean of Admissions. The Dean of Admissions is responsible for the overall
leadership and strategic direction of the admission and financial aid departments.
The Dean of Admissions is responsible for the establishing the departments,
hiring staff, and creating policies/procedures as necessary for the Admissions
Department. The Admissions Dean will assist with the American Bar Association
accreditation process and serve on any committees for that purpose. The Dean of
Admissions is a member of senior management and reports directly to the Dean of
PhoenixLaw.

1.2.5 Associate Dean for Academic Affairs. The duties and responsibilities of
the Associate Dean for Academic Affairs include the development and
management ofthe academic program and related systems as well as the
following specific functions include:

a. Course planning and curricular review consistent with educational
objectives;

b. Developing programs that incubate professional skills and personal
leadership;

c. Developing and implementing systems for academic support,
mentoring and enhanced learning that facilitate practice ready
outcomes;

d. Overseeing processes relating to admissions, academic review,
curriculum and faculty development and recruiting;

e. Participating in processes of academic strategic planning and
instructional technology development;

f. Coordinating institutional accreditation processes;

g. Operating within the framework of annual budgetary targets, including
expenses and capital expenditures, while maintaining compliance with
ABA standards; and being an effective role model for values that
facilitate effective leadership and role modeling.

h. Other duties as assigned.

1.2.5.1 Assistant Dean for Academic Affairs. The Assistant Dean for
Academic Affairs reports to the Associate Dean for Academic Affairs of
PhoenixLaw. One of the primary assignments for the Assistant Dean (AD)
is the day-to-day management of the school's American Bar Association
(ABA) accreditation process. This includes managing the self study
process and the assembly of the supporting documents of the Self Study.
Other projects will be assigned to support the administrative functions of
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the law school, and will be assigned at the discretion of the Dean or the
Associate Dean for Academic Affairs. Additional responsibilities ofthe
Assistant Dean include:

a. Creates and executes project work plans and revises them as
appropriate to meet changing needs and requirements.

b. Identifies staff resources needed and assigns individual
responsibilities.

c. Manages day-to-day operational aspects of assigned project(s)
and scope.

d. Reviews deliverables prepared by the project team before
passing on to the Associate Dean for Academic Affairs.

e. Effectively applies PhoenixLaw methodology and enforces
project standards.

f. Prepares for reviews by parent company personnel and other
quality assurance procedures.

g. Ensures project documents are complete, current, and stored
appropriately.

1.2.6 Associate Dean for Information Resources and Technology. The
Associate Dean for Information Resources and Technology is responsible for the
development and maintenance of the law library and information technology
systems and services of Phoenix School of Law. Additionally, as a full-time
faculty member, the Associate Dean for Information Resources and Technology
will teach one (I) course per semester and perform other tasks reasonably
assigned by the Dean. Additional responsibilities of the Assistant Dean include:

a. Recruits and retains a high performance team to optimize library
resources and associated technology

b. Ensures that the library provides and range and depth of services

c. Maintains and develops a collection that supports the School's
teaching, information, and research needs

d. Collaborates in developing and facilitating application of technology
that helps bridge the differences in academic success based on learning
style or group status
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e. Effectively engages facuity and staff in supporting their technology
needs and developing their technology skills

f Develops and implements an annual written plan and long-term
developmental plan, including annual and long-term budgets

g. Participates in institutional reporting and best practices processes

1.3 School Organization Chart
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1.4 Corporate and Administrative Governance Relationships and Organizations

1.4.1 System Governance. The School is affiliated with The InfiLaw System™
and is owned by InfiLaw Holding, LLC ("InfiLaw"). The relationship between
PhoenixLawand InfiLaw parallels the traditional university~law school
administrative structure. InfiLaw provides university-like "Central Services"
support functions including: funding; equipping facilities; and establishing and
maintaining the technology infrastructure. In addition, InfiLaw plays a
consultative role, promoting continuous improvement by facilitating the sharing
ofbest practices across all of the law schools in the consortium. InfiLaw is
governed by aboard of directors. The actions and undertakings of that Board are
advised and influenced by an advisory board of leaders in legal and higher
education, business, and governmental affairs selected from a national and
international pool ofcandidates. Similarly, the School is governed directly by a
board of directors which, in turn, is advised by an advisory board of leaders in
legal and higher education, business and governmental affairs who are resident in
Arizona or the region. The national and School fiduciary and advisory boards are
sometimes referred to herein as the "governing boards."

1.4.1.1 National Board of Directors (National Fiduciary Board). The
board ofdirectors of InfiLaw Holding, LLC is the governing body of the
company that holds all ownership interests and rights in and to Phoenix
School of Law, LLC and the other law schools that are a part ofthe
InfiLaw System. The board is populated by individuals who bring broad
business experience and expertise in a variety of industries but with
particular prominence in higher education. The board provides oversight
and executive policy direction for the System and plays a critical role in
forming and maintaining the financial infrastructure that supports the
growth and operation of the System and each of its constituent schools.

1.4.1.2 National Board of Advisors (National Advisory Board). A
national board of advisors was established by the chief executive officer of
InfiLaw Holding, LLC to provide advice and counsel to the National
Fiduciary Board and the CEO. That board is composed of individuals who
bring substantial national experience and expertise in law school
operations and national legal education policy and accreditation. The
board is typically composed of leading legal educators, former ABA
officers and committee members, and current and former deans of law
schools. The board plays an influential role in the formulation of policy
and the development of strategic directions for the System and constituent
schools.

1.4.2 School Governance.

1.4.2.1 School Board of Directors (School Fiduciary Board or Board
of Directors). The Board of Directors is the governing body ofthe School
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company, viz., Phoenix School ofLaw, LLC, a Delaware limited liability
company. The Board exercises all of the powers, rights and privileges
appertaining to the company under the laws of the State ofDelaware and
the United States. The primary function of the Board is policy making and
general oversight of the executive and management operations of the
School. It formulates and establishes the general, educational, and
financial policies as it deems necessary, appropriate, and convenient for
the proper development and management ofthe School in pursuit of its
established purposes. The Board delegates such of its authority as it deems
proper and convenient to the President, the Dean/ChiefAcademic Officer,
the Faculty and other offices, officials and groups, provided that the Board
always reserves to itself the fmal and ultimate power and authority to act
at any time on any and all matters essential to the proper functioning of the
School. The Board, inter alia, approves the conferral of degrees, the
elevation of faculty to tenure and extended term contract status, and
promotions in rank.

1.4.2.2 School Board of Advisors. PhoenixLaw's Board of Advisors is
composed of local individuals with significant professional backgrounds,
including backgrounds in law and legal education. Each member of the
Board of Advisors has been appointed because ofhis or her expertise and
experience in areas relating to the academic program and/or the legal
profession, as well as their representation of a cross~section of the local
community~ Accordingly, great weight and deference are given to the
recommendations of the Board ofAdvisors. With respect to
appointments, promotion, tenure, and other forms of security of position,
there is a strong presumption by the Fiduciary Board ofDirectors in favor
of the recommendation of the Dean and faculty and the Board ofAdvisors.
The primary responsibility ofthe Board ofAdvisors is tornake
recommendations to the Board ofDirectors on academic policy, standards,
and processes. It meets quarterly (or more often if the need arises), and its
areas of focus areas include:

a. Supporting the mission ofPhoenixLaw and making appropriate
recommendations to the School Board ofDirectors regarding
academic programs and policies that further programmatic
quality and institutional mission;
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b. Making recommendations to the School Board of Directors
regarding tenured faculty positions and all senior
administrative positions;

c. Facilitating community engagement and support for the
institution;

d. Advising the School Board of Directors regarding the adequacy
ofcurrent and anticipated law school resources to sustain a
sound program of legal education;

e. Ensuring high quality education programs by providing advice
and input to the Dean and faculty members, as requested;

f. Recommending approval of faculty and student handbooks;
and

g. Advising on other issues as requested by the School Board of
Directors, or the Dean.

1.5 Faculty Participation in School Governance. Faculty members acting in their
official individual roles and as a corporate body are co-managers with the administration
and the governing boards in areas of academic policy and administration. They lend their
expertise to the management and administration ofother areas of School operations such
as finances, personnel management, regulatory compliance, and student affairs
administration.

Faculty members play an essential managerial role of influence in the formulation and
effectuation of academic policy. This includes the primary role and effective participation
in the development and administration ofpolicies concerning: grading, classroom student
conduct, student progress, degree requirements, curricular content, course offerings,
admission standards, departmental staffmg, educational policies and standards, faculty
promotion, faculty tenure, faculty appointment and retention, and faculty professional
development.

This participation is exercised in accordance with established governance processes
herein prescribed and those processes established or directed by the Dean or the School
Board of Directors from time to time. Specifically, faculty members participate in School
governance through the following channels: committee meetings, Faculty meetings, and
interaction with members of the administration, the Board of Directors, and the School
Board of Advisors in forums, on task forces, and in a variety of informal activities.
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1.5.1 Defmition ofthe Faculty. For purposes of formal participation in the
faculty governance processes of the School as established and defined in this
Section 1.5, including without limitation enfranchisement in meetings of the
Faculty, and for purposes ofservice on and participation as voting members of
committees of the Faculty, the "FaCUlty" shall include all ranked faculty, doctrinal
and professional practice, as defined in Section 2.1.1 of the Faculty Handbook,
who are contracted on a full-time basis, the Dean, any associate dean for
academic affairs, and any full-time visiting faculty member who is employed in
the equivalent of, and possesses the qualifications for, a ranked faculty position.

1.5.2 Meetings of the Faculty. The Faculty will meet at regular intervals
throughout the academic year in accordance with a schedule established by the
Faculty, upon the call of the Dean, or at the request of one or more ofthe
governing boards to consider matters ofacademic concern, to formulate positions,
and to generate information to be shared with the faculty and other governance
bodies and officers. The Faculty will take action on matters referred to it by the
President, the Dean, one or more of the governing boards, or as otherwise directed
by policies or procedures of the School, as well as on matters originated by the
Faculty. The Faculty will conduct its deliberations and render its decisions in
accordance withtirnelines established in the referral or as provided in policy or
procedure pursuant to which the action is taken.

1.5.2.1 Procedures. The following procedures will govern the action of
the Faculty when it is meeting as a deliberative body.

a. A quorum, defined as a simple majority ofmembers of the
Faculty eligible to vote, is required to be in attendance at a
meeting of the Faculty in order for official action to be taken
by the Faculty. Proxies shall not be considered in establishing a
quorum or for action on any matter. A quorum, once
established, cannot be defeated by the removal ofmembers
from a duly constituted meeting. Actions must be approved by
the affirmative vote of a majority of those eligible voters in
attendance at a duly constituted meeting of the Faculty unless
otherwise specified in this Handbook.

Last edited and saved on 01-10..(J8 bympierce-the Faculty Handbook Editorfor 2007108 24

Case 2:13-cv-01107-SRB   Document 25-1   Filed 01/08/14   Page 31 of 134

Supp. R. 088

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 92 of 254
(159 of 321)



b. The Dean will normally provide no less than three (3) business
days notice ofa meeting of the Faculty called for the purpose
of taking action on any matter, provided that meetings that are
established pursuant to a schedule published in the minutes ofa
prior meeting ofthe Faculty, or that are a part of a standing
schedule, shall not require any other notice. The Dean may
convene a meeting of the Faculty without complying with the
notice requirements above in the event of an emergency, as
determined by the Dean, and provided that the Dean undertakes
to provide actual notice to each member of the Faculty in a
manner that is reasonable under the circumstances. In the
absence of previous notice, official action can be taken on a
matter only if such consideration is approved by the affIrmative
vote oftwo-thirds ofall voting members present at a duly
constituted meeting.

c. The Dean or the Dean's designee will preside at all Faculty
meetings.

d. The Dean shall not vote on any matters with respect to which
the Dean has the right or responsibility of fmal independent
review, approval or action. The Dean shall have the right of
personal refusal or withdrawal from any matters that come
before the Faculty for deliberation or decision when the Dean
determines that herlhis refusal or withdrawal is appropriate. In
such cases the Dean's designate shall serve as Chair during the
period ofsuch refusal or withdrawal.

e. Robert's Rules of Order shall apply in all faculty meetings in
any instance where other rules ofproceeding have not been
established.

f. The Dean shall set the agenda for all faculty meetings unless
the agenda for a meeting is established by the Faculty at a prior
meeting. Generally, the agenda shall consist ofunfinished
business from previous meetings; matters the Dean presents for
discussion; referrals or reports from committees; referrals from
a governing board; or any matter that no less than ten percent
(10%) ofthe members of the Faculty have requested the Dean
in writing and on a timely basis to place on the agenda. The
Dean shall have discretion to decide the priority for
consideration of items on the agenda of any meeting unless the
priority is established by action of the Faculty.

g. Minutes ofall Faculty meetings shall be maintained by a
person designated by the Dean as the recording secretary.
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h. Any member of the Faculty who ceases to possess the
qualifications for membership in the Faculty shall be
disqualified for further participation in the Faculty governance
processes immediately upon the occurrence of such
disqualification and without formal action of the Dean or the
Faculty.

i. All deliberations and actions of the Faculty shall be undertaken
in compliance with policies and procedures of the School,
including without limitation, equal opportunity, student record
confidentiality, and conflict of interest policies.

J. Actions and deliberations of the Faculty shall be undertaken
with proper regard to the confidential nature of the matters
under consideration. Each member of the Faculty shall
undertake her/his governance duties and responsibilities in
accord with the highest ethical standards.

1.6 Committees. A substantial portion of the administrative and managerial functions of
the School are carried out through the work of committees. Those committees are
established by various governance offices and bodies including the governing boards, the
Dean, the student government, and by the Faculty. In all cases, the composition of the
committee and its purpose should be clearly stated in writing. The committees described
below are standing committees of the School. Other ad hoc committees may be
established from time to time with provisional status. In order to be a standing committee
of the School, other than a governing board approved committee, a committee must be
approved by the Dean. Unapproved committees shall not have the authority to speak on
behalf of, bind, or exercise the powers or authority of the School.

1.6.1 Committees of the Board of Directors. The School Board of Directors
establishes committees and task groups from time to time. Those committees and
groups act at the instance of the School Board of Directors and its chair and under
their direction.

1.6.2 Faculty Committees. The following committees have been established by
the Faculty. The voting members of these committees will be selected from
among the members of the Faculty unless otherwise provided below or unless an
exception to these standards is approved by the Faculty and the Dean on a
provisional basis to adjust for the lack of available qualified faculty that meet the
permanent specifications, provided that no exceptions may be made to the
membership ofthe Faculty Development and Evaluation Committee without the
approval of the governing boards. The Dean and the Associate Dean for
Academic Affairs will be ex officio members, without vote, ofall Faculty
committees. All committees will report their actions, recommendations and
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findings to the Dean and the Faculty unless otherwise directed in a referral from
the Dean or a governing board, or in a provision of this Handbook.

a. The Academic Standards Committee will exercise a general
superintendence and review over the academic standards, rules, and
regulations of the School. In addition, the Committee will hear and
decide petitions filed by students who, a) have been subject to
academic sanctions, including dismissals, b) petition for readmission,
or c) desire a waiver of academic rules or regulations. The voting
members of the Committee will be composed of five members of the
Faculty three ofwhom will be senior, Le., Associate Professors and
Professors.

b. The Admissions and Financial Aid Committee will exercise a general
superintendence and review over the admissions standards and
financial aid guidelines of the School and their application, review the
credentials of applicants for admission, and make recommendations
regarding same, recommend changes in admission standards as
appropriate from time to time, and review and recommend guidelines
for the award of student financial assistance. The Committee will
monitor the impact ofthe admissions and student financial aid policies
on persons from protected classes and the acuity of the policies with
respect to the mission of the School and its success in producing
graduates that meet identified outcomes objectives. The voting
members of the Committee will be composed of five members of the
Faculty, and ex officio, without vote, the director of the office of
admissions and the director ofthe office of student fmancial
assistance.

c. The Curriculum and Career Readiness Committee will exercise a
general superintendence and review over the law school curriculum,
the school's program for bar examination preparation, and the career
services program. The Committee will assess proposed programs,
courses and course materials, recommend changes to the curriculum
and programs from time to time as deemed appropriate, and
recommend standards regarding instructional quality, programs, course
requirements, and content. The Committee will also monitor the
effectiveness of the academic, bar preparation, and career readiness
programs of the School in producing the identified outcomes
objectives of the School and of the profession. The voting members of
the Committee will be composed of five members ofthe Faculty.

d. The Faculty Appointments Committee:. in coordination with the Dean
and the Director ofHuman Resources, will coordinate faculty
recruiting for full-time members of the ranked, doctrinal and
professional practice in accordance with the staffing plan established
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by the School from time to time. At the beginning ofeach academic
year, the Committee and the Dean will meet to identify anticipated
hiring needs and develop search; recruitment, and hiring policies and
procedures. The Committee will coordinate the search and recruitment
process and determine, inter alia, those candidates to invite to campus
for interviews and the elements of the interview process. The
Committee will report to the Faculty and the Dean its hiring
recommendations. The voting members ofthe Committee will be
composed of five members of the Faculty.

e. The Faculty Development and Evaluation Committee will review and
evaluate the qualifications and accomplishments of those faculty
members eligible for promotion, tenure, and retention in accordance
with the policies, procedures, and timelines established in this
Handbook and submit recommendations thereon to the Dean. The
Committee will also assist the Dean in the development of the School
evaluation program as outlined in Section 2.5 of this Faculty
Handbook. The voting members of the Committee will be composed
oHive senior members (Associate Professor and Professor) of the
Faculty no less than three of whom will be tenured. In the case of
Committee reviews of applications for promotion, motions, and votes
on such applications will be taken only by persons at the rank or a
higher rank than the rank sought by the applicant. In the case of
Committee reviews oftenure applications, motions, and votes on such
applications will be taken only by persons with tenure.

f. The Grievance Committee is established and composed pursuant to the
provisions ofArticle 2.16.

g. The Technology Committee will provide advice and counsel on the
planning and development ofthe law school's information and
technology resources as well as the use of those resources in the
implementation of the educational programs ofthe School. It will
provide advice and direction regarding the library, the institution's
technology infrastructure, and instructional technology that enhances
the learning process. The voting members of the Committee will be
composed of five members of the Faculty, and ex officio, without vote,
the director of the office of information technology and the director of
the library/media resources department.

h. The Creative Works Committee is established and composed pursuant
to the provisions of Section 2.12.8.

1.6.3 General Committee Guidelines
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1.6.3.1 Mandate. Each committee will conduct its work during each
academic year in accordance with a mandate presented by the Dean and in
concert with the Plan of Work and strategic objectives ofthe School. At
the end ofeach academic year, each committee will conduct an assessment
ofits outcomes and effectiveness against the mandate and the strategic
objectives for the year in accordance with procedures established by the
Dean.

1.6.3.2 General Procedures. Each committee will establish rules and
procedures for conducting its business in accordance with the general
procedures and rules set forth in the Faculty Handbook and with
parliamentary guidance provided by Robert's Ru1es of Order. Committees
must meet at least once each semester during the academic year and as
often as necessary. A committee will meet on call by the Chair, on request
ofone-third of the committee members, at the request of the Dean, or at
the request of the Faculty. In the absence of a Chair, the Dean or herlhis
designate will serve as Chair-pro temp until a Chair is elected.

Committee chairs may invite anyone to a committee meeting who has a
proposal to put before the committee or has a special interest in a matter
under discussion. Committee members may propose to the Chair any
person(s) whom they would like to have invited to particular meetings.

Each committee will elect a secretary from among its membership. The
secretary will prepare minutes of all committee meetings and distribute
them to committee members and, when appropriate, to all members of the
Faculty. Precise committee votes, (e.g., 8-3) will be reported in committee
minutes.

Committee chairpersons will vote only in the event ofa tie but may
request that their views be included in committee minutes.

Actions and deliberations ofFaculty committees will be undertaken with
proper regard to the confidential nature of the matters under consideration.
Each member of a Facu1ty committee will undertake her/his committee
role, duties, and responsibilities in accord with the highest ethical
standards.

1.6.3.3 Composition. The appointments of the members ofeach
committee will made by the Dean. The Dean may establish processes for
the solicitation ofnominations and service preferences and consultation
with the Faculty to aid in the appointment process.

Vacancies in the membership of a Faculty committee will be filled by the
office or authority having the original selection authority for the vacant
position.
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A member of a Faculty committee will be automatically removed from
membership if the member fails to possess or retain the qualifications for
membership. A member of a Faculty committee may be removed by a
vote of two-thirds of the voting members of the Faculty at any meeting
called for the purpose of considering such removal action, or by action of
the School Fiduciary Board in the event that the member is determined to
have a conflict ofinteresf that impairs herlhis ability to exercise
independent judgment in the best interest of the School as a member ofthe
Committee or in the event that the member breaches the standards of
conduct or refuses to cooperate in the ongoingordedy processes of the
committee.

All deliberations and actions ofFaculty committees will be undertaken in
compliance with policies and procedures ofthe School, including without
limitation, equal opportunity, student record confidentiality, and conflict
of interest policies.

1.6.3.4 Referral and Approval of Actions. All Faculty committee
recommendations and proposals will be reported to the Faculty arid the
Dean and will be processed by them in accordance with established
governance processes of the School.

Unless otherwise provided, all actions of the Faculty will be subject to
approval by the Dean and, as necessary or appropriate, by the appropriate
governing board(s).

1.6.3.5 Quorum and Action. A quorum, defined as a simple majority of
voting members, is necessary for committee action.

Committees will take action on a matter only when there has been prior
notice of at least seven (7) calendar days given to committee members.
Such notice may be through distribution ofan agenda or consideration of
an item at a previous meeting. In the absence of previous notice, action
can be taken on a matter only by the affirmative vote ofall voting
members present at a duly constituted meeting.
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Quarles & Brady LLP 
Firm State Bar No. 00443100 

Renaissance One, Two North Central Avenue 
Phoenix, Arizona  85004-2391 
TELEPHONE 602.229.5200  

Nicole France Stanton (#020452) 
nicole.stanton@quarles.com 
Michael S. Catlett (#025238) 
michael.catlett@quarles.com 
Attorneys for Defendants Phoenix School of 
Law, LLC and InfiLaw Holding, LLC

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Michael O'Connor, an Arizona resident; 
and Celia Rumann, an Arizona resident, 

Plaintiffs, 
vs. 

Phoenix School of Law, LLC, a Delaware 
limited liability company, InfiLaw 
Holding, LLC, a Delaware limited 
liability company, 

Defendants. 

Case No.:  13-cv-01107-SRB 

DEFENDANTS' MOTION FOR AWARD 
OF ATTORNEY FEES AND MEMO IN 
SUPPORT  

 

Pursuant to Fed. R. Civ. P. 54(d)(2) and LRCiv. 54.2, and A.R.S. § 12-341.01(A), 

Defendants Phoenix School of Law, LLC, InfiLaw Holding, LLC, and InfiLaw 

Corporation (collectively, "Defendants") hereby move for an award of their attorneys' 

fees.  As more fully explained below, Defendants are entitled to, and therefore request, an 

award of $59,404.50 in attorneys' fees and $126.70 in non-taxable costs.  These fees and 

costs were reasonably and necessarily incurred in connection with Defendants' successful 

defense of this action.  This Motion is supported by the following Memorandum of Points 

and Authorities, the Declaration of Nicole Stanton attached hereto as Exhibit "A," and 

the Statement of Consultation attached hereto as Exhibit "B." 
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RESPECTFULLY SUBMITTED this 2nd day of April, 2014. 
 QUARLES & BRADY LLP 

Renaissance One, Two North Central Avenue 
Phoenix, Arizona  85004-2391 

By s/ Nicole France Stanton 
Nicole France Stanton 
Michael S. Catlett  

Attorneys for Defendants 

MEMORANDUM OF POINTS AND AUTHORITIES 

 Plaintiffs Michael O'Connor and Celia Rumann (collectively, "Plaintiffs"), are 

former professors at Arizona Summit Law School, formerly known as Phoenix School of 

Law (the "School").  After Plaintiffs refused to accept the School's employment offer for 

the 2013-2014 academic year, they filed this lawsuit against the School for breach of 

contract and breach of the implied covenant of good faith and fair dealing.  Plaintiffs also 

inexplicably named InfiLaw Corporation as a defendant, despite having no contractual 

relationship with it.  The School and InfiLaw Corporation moved to dismiss Plaintiffs' 

claims for failure to state a claim.  On December 11, 2013, the Court dismissed Plaintiffs' 

contractual claims without prejudice. 

 Plaintiffs, thereafter, filed a Second Amended Complaint, again asserting claims 

against the School for breach of contract and breach of the implied covenant of good faith 

and fair dealing.  Rather than rename InfiLaw Corporation in their amended complaint, 

Plaintiffs instead named InfiLaw Holdings, LLC ("InfiLaw Holdings"), with which 

Plaintiffs also maintained no contractual relationship.  The Second Amended Complaint 

repeated many of the allegations that the Court had already rejected and added more 

tenuous allegations regarding the School's alleged breach of contract.  The School and 

InfiLaw Holdings, therefore, again moved to dismiss Plaintiffs' claims for failure to state 

a claim.  On March 19, 2014, the Court dismissed Plaintiffs' contractual claims with 

prejudice, characterizing Plaintiffs' Second Amended Complaint "as motion for 

reconsideration in the guise of an amended complaint."  [Doc. 33 at 4.] 

 Based on the foregoing, Defendants are eligible for, and entitled to, an award of 
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their attorneys' fees and non-taxable costs in the amount of $59,404.50, which includes an 

estimated $5,000.00 incurred in connection with this request for fees and is a reasonable 

amount under the circumstances of this litigation. 

I. ELIGIBILITY    

 There can be no dispute that Defendants are eligible for an award of attorneys' fees 

under A.R.S. § 12-341.01.  That statute provides, in pertinent part, that "[i]n any 

contested action arising out of contract, express or implied, the court may award the 

successful party reasonable attorney fees."  Here, Plaintiffs' sole claims against 

Defendants were for breach of contract and breach of the implied covenant of good faith 

and fair dealing, and thus Plaintiffs' claims clearly arose out of contract.  See Smith v. Am. 

Express Travel Related Servs. Co., 179 Ariz. 131, 141, 876 P.2d 1166, 1176 (App. 1994) 

(holding that an employer was entitled to award of attorney's fees for defending against 

employee's breach of contract and breach of implied covenant of good faith and fair 

dealing claims.").  Moreover, the Court has dismissed Plaintiffs' contractual claims in 

their entirety and with prejudice.  Thus, Defendants are clearly prevailing parties and are 

entitled to an award of attorneys' fees and costs, including the estimated fees incurred in 

preparing and briefing this Motion. 

II. ENTITLEMENT 

In determining whether to award of fees under A.R.S. § 12-341.01(A), Arizona law 

instructs the Court to consider the following six factors, among others: 

1. The merits of the claim or defense presented by the unsuccessful 
party; 

2. Whether the litigation could have been avoided or settled and 
whether the successful party’s efforts were completely superfluous in 
achieving the result; 

3. Whether assessing fees against the unsuccessful party would cause an 
extreme hardship; 

4. Whether the successful party did not prevail with respect to all the 
relief sought; 
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5. Whether the legal question presented was novel, and whether such 
claim has been previously adjudicated in the jurisdiction; and 

6. Whether an award of fees would discourage other parties with 
tenable claims from litigating legitimate contract issues for fear of 
incurring liability for substantial amounts of attorneys’ fees. 

Assoc. Indem. Corp. v. Warner, 694 P.2d 1181, 1184 (Ariz. 1985); see also Greenawalt v. 

Sun City West Fire Dist., No. CV 98-1408 PHX-ROS, 2006 WL 1663540, at *3 (D. Ariz. 

Jun. 10, 2006) (citing the Assoc. Indem. factors).  No one factor is determinative.  Fulton 

Homes Corp. v. BBP Concrete, 155 P.3d 1090, 1094 (Ariz. Ct. App. 2007). 

 As to the first factor, Plaintiffs' claims in this case were wholly lacking in merit.  

Plaintiffs' primary theory was that the School violated their contractual rights by 

presenting its offer of employment for the 2013-2014 academic year by way of 

appointment letters, rather than the form contracts contained in the Faculty Handbook.  

On their face, however, the appointment letters incorporated all of Chapter 2 of the 

Faculty Handbook, including the form contract.  Moreover, the appointment letters and 

Chapter 2 of the Faculty Handbook clearly contained all material terms of the parties' 

prospective employment relationship.    

 Plaintiffs also claimed that Defendants breached their contractual rights because a 

few of the terms that the School offered for the 2013-2014 academic year allegedly 

differed from the terms for the 2012-2013 year.  As the Court acknowledged, however, 

"the Handbook itself contemplates that tenure contract terms may vary from year to year, 

as '[a] tenure contract is for an academic year . . . subject to the terms and conditions of 

employment which exist from academic year to academic year.'"  [Doc. 21 at 8.]  Finally, 

Plaintiffs claimed that the School violated their contractual rights by reducing the amount 

of employer contribution to their 401(k) plans.  That claim was also frivolous -- "the 

Handbook provides that '[b]enefits are subject to change from time to time' and '[t]he 

School may, in its sole discretion, expand or reduce these benefits.'"  [Doc. 33 at 3.] 

 Because each of Plaintiffs' claims was addressed and refuted by the Faculty 

Handbook, the very contract that Plaintiffs sought to enforce, Plaintiffs' claims were 
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completely lacking in merit.  This is not a case where Defendants prevailed after trial or 

even after filing a summary judgment motion.  The Court held, instead, that Plaintiffs' 

allegations could not survive a motion to dismiss.  Plaintiffs are not legal novices;  they 

were tenured law professors who should be expected to carefully review the pertinent 

legal documents before initiating a federal lawsuit.  The first factor weighs heavily in 

favor of an award of fees. 

 As to the second factor, the only way this lawsuit could have been avoided was if 

Plaintiffs, in the first instance, had refrained from filing a lawsuit pressing contractual 

claims that contradicted the very contract upon which those claims were based.  It is 

anticipated that Plaintiffs will claim that they made a good faith effort in May of 2013 to 

resolve this matter short of litigation.  Those "efforts," however, consisted primarily of 

letters from Plaintiffs and their counsel insisting that the School sign the form contracts 

they drafted.  [Doc. 7 ¶¶ 100, 103, 104.]  These are the same contracts that the Court has 

held were counteroffers:  "[T]he completed contracts included with those letters were 

counteroffers and Defendant PSL was not required to accept them."  [Doc. 21 at 9.]  The 

only other "effort" relied upon by Plaintiffs is that on May 20, 2013, they asked the Dean 

of the School "about the status of the employment contracts."  [Doc. 7 at ¶ 108.]  Just 

eleven days later, Plaintiffs filed this lawsuit.  Any attempt by Plaintiffs to claim that they 

made an effort to resolve this dispute short of the expenses of this litigation is unfounded. 

 On the other hand, the School made an effort to eliminate altogether Plaintiffs' 

liability for fees.  In early February 2014, after the School had moved to dismiss 

Plaintiffs' Second Amended Complaint, but well before Plaintiffs were required to file 

their response memorandum, Defendants offered to refrain from seeking attorneys' fees if 

Plaintiffs would drop their lawsuit and sign a release.  Plaintiffs refused that offer, 

indicating that they "strongly feel that any defects present in the first amended complaint 

have been cured."  (See Statement of Consultation and Exh. "1" attached thereto.)  Thus, 

the second factor weighs strongly in favor of an award of attorneys' fees. 

 As to the third factor, Defendants have no reason to believe that awarding fees will 
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pose an undue hardship on Plaintiffs.  Moreover, any hardship imposed on Plaintiffs is 

more than outweighed by the harm they have inflicted upon the School.  As the School 

pointed out in its initial Motion to Dismiss, many of the Plaintiffs' allegations in this case 

focused not on the contractual issues at hand, but on supposed mistreatment of students 

and faculty by the School and its administrators.  These salacious and irrelevant 

accusations were included in order to inflict maximum pain on the School through 

negative press coverage and had questionable relevance as to Plaintiffs' actual breach of 

contract claim.  Unfortunately, although the School ultimately prevailed in this lawsuit, 

Plaintiffs had already succeeded in having the press re-broadcast their salacious 

allegations to the public, including to current and prospective students, faculty, alumni, 

and the legal community at large.  See, e.g., 

http://www.abajournal.com/news/article/suit_claims_law_profs_were_fired_after_opposi

ng_proposals_to_discourage_stu/ (last accessed March 26, 2014); 

http://www.courthousenews.com/2013/06/04/58183.htm (last accessed March 26, 2014). 

 As to the fourth factor, Defendants obtained complete relief in the form of a 

dismissal of this action in its entirety. 

 As to the fifth factor, the legal questions were not novel.  The issue presented was 

simple - whether the School's appointment letters breached the Faculty Handbook.  The 

Court disposed of that issue based primarily on the contractual language that Plaintiffs 

agreed to in the Faculty Handbook.  This case, therefore, involved nothing more than a 

straightforward application of pre-existing law. 

 Finally, an award of Defendants' fees would not discourage other parties with 

tenable claims from litigating legitimate contract issues.  On the other hand, an award will 

discourage litigants from bringing contract claims that fly in the face of the plain 

language of their contractual agreements.   

In short, the Associated Indemnity factors all favor an award.  Consequently, 

Defendants are both eligible and entitled to attorney fees under A.R.S. § 12-341.01.  The 

Court should, therefore, issue the requested award. 
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III. REASONABLENESS OF THE REQUESTED AWARD 

 A. The time and labor required of counsel 

 In support of the reasonableness of the fees and the hours expended on this case, 

Defendants have submitted a declaration from Nicole Stanton with this memorandum.  

For the reasons discussed in Part II above, and as supported by Ms. Stanton's Declaration, 

all of the fees reflected in statement of fees attached to that declaration were reasonably 

and necessarily incurred in defending against Plaintiffs claims.  Defendants filed three 

complaints in this matter, two of which necessitated a motion to dismiss with full 

briefing.  The Court heard oral argument on one of those motions.  Moreover, Defendants 

moved to dismiss Plaintiffs' claims on several grounds.  Finally, an estimate of $5,000.00 

to prepare and fully brief this Motion is reasonable.  

 B. The novelty and difficulty of the questions presented 

 The questions presented in this case were neither novel nor difficult.  Nonetheless, 

defense counsel did have to spend time analyzing and moving to dismiss each of the  

claims contained in both the First and Second Amended Complaints. 

 C. The skill requisite to perform the legal services properly 

The skills possessed by each lawyer or legal assistant who provided services to 

Defendants were reasonably appropriate and necessary to obtain dismissal of this case.  

See Stanton Decl. ¶ 11. 

D. The customary fee charged in matters of the type involved 

Defendants were billed attorney fees on an hourly basis.  The rates charged varied 

depending on the experience level of the attorney performing the work and the nature of 

the work performed.  The rates billed by each particular attorney in this case are set forth 

in Exhibit 2 to Ms. Stanton's Declaration.  Quarles & Brady’s rates are in accordance with 

rates charged by other lawyers and legal assistants in this community with similar 

experience and education.  See Stanton Decl. ¶ 11.  Accordingly, the fees sought should 

be deemed “customary” for the services performed in this case.   
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IV. CONCLUSION 

For each and all of the foregoing reasons, the Court should award Defendants 

$59,404.50 in attorney fees and $126.70 in non-taxable costs. 

RESPECTFULLY SUBMITTED this 2nd day of April, 2014. 
 QUARLES & BRADY LLP 

Renaissance One, Two North Central Avenue 
Phoenix, Arizona  85004-2391 

By s/ Nicole France Stanton 
Nicole France Stanton 
Michael S. Catlett  

Attorneys for Defendants 

 

 

 

 

 

 

CERTIFICATE OF FILING/MAILING 

 I hereby certify that on April 2, 2014, I electronically transmitted the attached 

document to the Clerk's Office using the CM/ECF System for filing and transmittal of a 

Notice of Electronic Filing to all counsel identified on the Court-Generated Notice of 

Electronic Filing. 
 

 
s/ Kelly Thwaites    
QB\25842346.1  
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Michelle Swann – 019819 
Douglas C. (Trey) Lynn, III – 028054 

SCHNEIDER & ONOFRY, P.C. 
3101 N. Central Avenue, Suite 600 

Phoenix, AZ  85012-2658 
 Telephone: (602) 200-1287  

Fax: (602) 230-8985 
E-mail: mswann@soarizonalaw.com 

                        tlynn@soarizonalaw.com 
 

Attorneys for Plaintiffs  
 

IN THE UNITED STATES DISTRICT COURT 
 

IN AND FOR THE DISTRICT OF ARIZONA  
 

Michael O'Connor, an Arizona resident; 
and Celia Rumann, an Arizona resident, 
 
  Plaintiffs, 
 
vs. 
 
Phoenix School of Law, LLC, a Delaware 
limited liability company; and InfiLaw 
Holding, LLC, a Delaware limited liability 
company, 
 
  Defendants. 
 

No. CV-13-01107-PHX-SRB 
 
PLAINTIFFS’ RESPONSE TO 
DEFENDANTS’ MOTION FOR 
AWARD OF ATTORNEY FEES  
 
 
 
 
 
(Assigned to The Honorable Susan R. 
Bolton) 

Plaintiffs respectfully request the Court exercise its discretion and deny Defendants’ 

motion for award of attorneys’ fees (Dkt. # 37).  Plaintiffs’ claims, although unsuccessful, 

were meritorious, not frivolous, and there is a vast disparity of resources between the 

parties.  This response is supported by the following Memorandum of Points and 

Authorities and the attached Plaintiffs’ declarations and analysis of Defendants’ invoices.     

MEMORANDUM OF POINTS AND AUTHORITIES 

I. Introduction 

Plaintiffs respectfully request that this Court deny Defendants’ request for attorneys’ 

fees under A.R.S. § 12-341.01.  The statutory provision for attorneys’ fees is permissive 
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and creates no presumption that such fees will be granted.  Associated Indem. Corp. v. 

Warner, 143 Ariz. 567, 568-69, 694 P.2d 1181, 1182-83 (Ariz. 1985) (en banc).  Whether 

to award reasonable attorneys’ fees is within the discretion of the court.  Grand Real 

Estate, Inc. v. Sirignano, 139 Ariz. 8, 676 P.2d 642, 648 (Ariz. Ct. App. 1983).  The 

Court’s discretion is guided by six factors identified by the Arizona Supreme Court.  Assoc. 

Indem., 143 Ariz. at 570, 694 P.2d at 1184.   The award of fees, if any, is constrained 

within certain statutory limits, and A.R.S. § 12-341.01 does not establish a presumption 

that fees be awarded. Id. at 568-69, 694 P.2d at 1182-83; A.R.S. § 12-341.01(B) ("[An 

award] need not equal or relate to the attorney fees actually paid or contracted, but the 

award may not exceed the amount paid or agreed to be paid.").  In addition, requests for 

attorneys’ fees must be specific and in compliance with Local Rule of Civil Procedure 

54.2.  The request for fees in this case should be denied because it is unwarranted under the 

Associated Indemnity criteria, is unreasonable and fails to comply with the specificity 

requirements of the local rules.   

II. Defendants’ Request For Attorneys’ Fees is Unwarranted Under the Associated 
Indemnity Criteria 

Requests for attorneys’ fees should be analyzed under the six criteria identified by 

the Arizona Supreme Court in Associated Indemnity.  See Newbery Corp. v. Fireman's 

Fund Ins. Co., 95 F.3d 1392, 1405-06 (9th Cir. 1996).  
 

Those factors are (1) whether the unsuccessful party's claim or defense 
was meritorious; (2) whether the litigation could have been avoided or 
settled and the successful party's efforts were completely superfluous 
in achieving that result; (3) whether assessing fees against the 
unsuccessful party would cause an extreme hardship; (4) whether the 
successful party prevailed with respect to all the relief sought; (5) 
whether the legal question was novel and whether such claim or 
defense has previously been adjudicated in this jurisdiction; and (6) 
whether the award would discourage other parties with tenable claims 
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or defenses from litigating or defending legitimate contract issues for 
fear of incurring liability for substantial amounts of attorneys' fees. 

Id. at 1406 (citing Assoc. Indem., 694 P.2d at 1184).  The party seeking fees bears the 

burden of proving entitlement to the award.  Woerth v. City of Flagstaff, 167 Ariz. 412, 

419, 808 P.2d 297, 304 (App. 1990).  No single factor is dispositive, and "[t]he weight 

given to any one factor is within the Court's discretion." Moedt v. Gen. Motors Corp., 204 

Ariz. 100, 60 P.3d 240, 246 (App. 2000). 

Analysis of the six factors strongly favors denial of Defendants’ motion (Dkt. # 37). 

1) Plaintiffs’ unsuccessful claims were meritorious. 

Even unsuccessful claims can be meritorious.   See, e.g., G & S Investments v. 

Belman, 145 Ariz. 258, 700 P.2d 1358 (App. 1984); Stuart v. Insurance Co. of North 

America, 152 Ariz. 78, 730 P.2d 255 (App. 1986).  Although Plaintiffs’ claims were 

unsuccessful before this Court, they are meritorious and far from “frivolous” as Defendants 

assert in their application for fees.  (Dkt. # 37, p. 4.)  Plaintiffs have asserted that 

Defendants impermissibly terminated them without cause or required process in violation 

of their vested tenure rights.  Plaintiffs further asserted that Defendants’ claimed basis for 

terminating Plaintiffs was a pretext; that their terminations were in retaliation for 

exercising their academic freedom to speak in opposition to Defendants’ proposed 

curricular changes and changes in security of position for faculty at the school.  Plaintiffs 

additionally asserted that their vested tenure rights were violated when they were fired for 

failing to sign “appointment letters” that variously described their appointments to a 

“tenure position” and a “tenure-track position,” and that invited Plaintiffs to “let 

[defendants] know if you do not want reappointment to your tenure-track positions.”  

Plaintiffs reasonably believed that responding to this invitation by signing the tenure 

contract contained in their faculty handbook would not and could not result in their 
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summary dismissal.  Plaintiffs asserted that their vested tenure rights were violated and that 

Defendants violated the duty of good faith and fair dealing by, among other things, 

terminating Plaintiffs without cause, notice or the process required by their vested tenure 

rights. 

Plaintiffs’ claims, although unsuccessful, were meritorious and not frivolous.  In 

fact, Plaintiffs have been unable to locate a single case in which a court upheld the 

summary dismissal of a tenured faculty member without cause or process based upon a 

failure to sign a letter of reappointment.  To the contrary, such a position has been scoffed 

at by other courts. 

Under the terms of the Faculty Handbook, tenure means “continuing 
employment” absent termination for “just cause.” This is a typical 
definition of tenure in the context of faculty employment in colleges 
and universities in the United States. See McConnell, 818 F.2d at 68 n. 
11 (“[T]enure normally carries with it an expectation that, absent 
demonstrable cause to terminate a faculty member's appointment, a 
tenured professor will enjoy the freedom to carry out his or her duties 
free from the fear of dismissal.”); see generally Richard P. Chait & 
Andrew T. Ford, Beyond Traditional tenure: A Guide to Sound 
Policies and Practices (1982); Comm'n on Academic Tenure in Higher 
Education, Faculty Tenure (1973); Academic Freedom and Tenure: A 
Handbook of the American Association of University Professors 
(Louis Joughin ed., 2d ed. 1969). Thus, traditional forms of tenure do 
not typically depend upon notice of reappointment. Unsurprisingly, 
Dr. Katz points to nothing in the Faculty Handbook or in University 
practice to suggest otherwise. Indeed, we are quite sure that tenured 
members of the Georgetown University faculty would be stunned 
were this court to hold that a faculty member's tenure would be 
nullified if the University failed to furnish an annual notice of 
reappointment. 

Katz v. Georgetown Univ., 246 F.3d 685, 689 (D.C. Cir. 2001).  Just as in Katz v. 

Georgetown Univ., nothing in the Faculty Handbook or past practices of Defendants 
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suggested that tenured faculty were subject to reappointment, or that vested tenure rights 

could be nullified by failure to sign a notice of reappointment. 

Plaintiffs understand but respectfully disagree with this Court’s ruling based on 

contract law principles, but Plaintiffs properly expected the contract to be interpreted in its 

academic context.  “Contracts are written, and are to be read, by reference to the norms of 

conduct and expectations founded upon them. This is especially true of contracts in and 

among a community of scholars, which is what a university is.” Browzin v. Catholic Univ., 

527 F.2d 843, 848 (D.C. Cir. 1975) (quoting Greene v. Howard Univ., 412 F.2d 1128, 

1135 (D.C. Cir. 1969)). Courts throughout the country have held that, at both public and 

private universities, the term “tenure” must be interpreted in light of its common use 

among academic communities.  

Tenure necessarily connotes the right to continuous employment unless terminated 

for cause and following established procedures.  “Tenure in the academic community 

commonly refers to a status granted, usually after a probationary period, which protects a 

teacher from dismissal except for serious misconduct, incompetence, financial exigency, or 

change in institutional programs. The primary function of tenure is the preservation of 

academic freedom.” Stensrud v. Mayville State College, 368 N.W.2d 519, 521 n. 1 (N.D. 

1985) (citations omitted). 

Although their claims were unsuccessful before this Court, Plaintiffs’ claims were 

meritorious and certainly not frivolous.  Plaintiffs reasonably expected their claims to be 

vindicated in line with the wealth of precedent protecting vested tenure rights against 

summary dismissal without cause or process, particularly when Plaintiffs plausibly plead 

that they were being terminated in retaliation for exercising their academic freedom.   

This factor does not support Defendants’ application for attorneys’ fees. 
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2) Defendants could have easily averted litigation by merely responding to 
Plaintiffs. 

Plaintiffs and their counsel, both individually and collectively, made repeated efforts 

to resolve this dispute before litigation ever commenced.  This entire case could have been 

avoided had Defendants shown any willingness to discuss the matter.  Instead, various 

efforts by Plaintiffs’ and counsel were met, serially, with silence, a statement that the 

matter was “with legal” and summary termination.   

 Plaintiffs initially responded on May 10, 2013 to the Defendants’ invitation in the 

appointment letters to let them know whether Plaintiffs desired reappointment to “tenure-

track” positions.  Plaintiffs’ invited response thanked the Defendants for the appointment 

letters, but pointed out that signing such an appointment letter would not protect their 

vested tenure rights, provided a signed copy of a tenure contract in the form and style 

required by the faculty handbook, and asked Defendants to sign the contracts by May 17, 

2013, and to “contact [plaintiffs] if [defendant] has any questions.”  Exhibit 1.1  When 

Defendants did not respond to the May 10 letter, Plaintiffs’ counsel emailed a letter to 

Defendants on May 15, 2013, again asking Defendants to inform Plaintiffs if they had 

concerns with the Plaintiffs’ May 10, 2013 communication and requesting a responsive 

communication from Defendants.  Exhibit 2.  Once again, Defendants did not in any way 

respond to this communication.  The following day, May 16, 2013, Plaintiffs’ counsel 

placed a phone call to Defendants, once again seeking to ascertain whether Defendants had 

                                              
1 Contrary to Defendants’ assertion, nothing in this letter indicated either a rejection of 
employment, or that Plaintiffs were “insisting” that the contract be signed by Defendants.  
(Dkt. # 37, p. 5.)  The letter, in fact, stated Plaintiffs “appreciate the School’s appointment 
letter dated May 3, 2013 and look forward to another successful year at the Phoenix School 
of Law,” and asked that the contract be presented to Dean Mays and expressing that 
Plaintiffs “would appreciate” it if she were to execute the document and return it by the 
original date set by Defendants.  Exhibit 1. 
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questions or concerns about the previous communications or the contracts submitted by 

Plaintiffs and asking for a responsive communication.  Again, Defendants ignored 

Plaintiffs’ communications. 

On May 18, 2013, graduation ceremonies were held for the 2013 graduating class.  

Plaintiffs saw and spoke to both Dean Shirley Mays and President Scott Thompson.  

Neither indicated any concern about Plaintiffs’ contract submissions.  On May 20, 2013, 

Plaintiffs met with Dean Mays to discuss the “Botswana Initiative.”2  During this meeting, 

Dean Mays assigned projects to Plaintiffs to be conducted over the coming months.  

Plaintiffs inquired about the status of their contracts and were told only that the matter was 

“with legal.”  Several hours after this meeting, Dean Mays sent Plaintiffs emails containing 

letters that summarily fired them without cause and without the notice or process required 

for dismissing tenured faculty under the Faculty Handbook. 

Had Defendants indicated any willingness to discuss the contracts, or even indicated 

that Plaintiffs’ contract submissions were viewed as rejections, litigation could have been 

averted.  Since that time, Defendants have shown a similar disdain for settlement 

negotiations.  The only overture Defendants have made toward settlement was a demand 

that Plaintiffs drop their lawsuit, waive any appellate rights and any future claims against 

Defendants in exchange for Defendants’ agreement not to seek attorneys’ fees. 

                                              
2 Plaintiffs traveled to Botswana in April 2012 as Defendants’ representatives.  Plaintiffs 
were charged with initiating contacts with the Botswana Courts, the Law Society of 
Botswana (equivalent of the ABA), the University of Botswana, the Attorney General of 
Botswana and other public and private groups.  Plaintiffs were to establish ties that would 
allow Phoenix School of Law (“PSL”) to conduct education of Botswana’s judges and 
lawyers, establish externships for PSL students, develop LLM programs and lay the 
groundwork for an InfiLaw law school to be opened in Botswana.  The use of Plaintiffs for 
this initiative belies any suggestion that Plaintiffs were other than exemplary faculty 
members and employees with a long-term future with Defendants. 
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Plaintiffs, on the other hand, have repeatedly indicated a willingness to engage in 

mediation or other methods of resolving this dispute.3  On February 10, 2014, Plaintiffs 

offered to explore various means of resolving this matter without litigation, and on March 

24, 2014, Plaintiffs suggested that the parties enter mediation instead of proceeding 

through the appellate process.  Exhibit 3.  Defendants rejected the mediation offer and 

stated they had “no appetite” for settlement, but would entertain a suggested resolution by 

Plaintiffs.  Plaintiffs, in good faith, within 24 hours proposed settlement of all claims for a 

fraction of the monetary harm caused by the firing.  Exhibit 4.  On March 31, 2014, 

Defendants rejected this offer of settlement.  In response, Plaintiffs again affirmed their 

willingness to engage in any reasonable effort to resolve the dispute between the parties.  

On April 7, 2014, Defendants again rejected the offer to resolve this dispute, after which 

Plaintiffs yet again affirmed their willingness to resolve the dispute.  Exhibit 5. 

Plaintiffs made reasonable efforts to resolve this matter before it became a legal 

dispute.  Defendants ignored those efforts and put the matter “with legal.” Plaintiffs 

attempted to resolve the dispute before Defendants took actionable steps.  Defendants 

ignored those repeated attempts and summarily dismissed Plaintiffs without cause.  

Defendants’ only offer to avoid litigation required complete capitulation from Plaintiffs. 

This factor strongly cuts against Defendants’ claim for attorneys’ fees. 

3) Assessing fees against Plaintiffs will cause extreme economic hardship. 

Assessing fees against Plaintiffs will cause them extreme economic hardship.  

Plaintiffs have attached sworn declarations attesting to this hardship.  Exhibits 6 and 7.  

This factor does not favor Defendants. 

                                              
3 When other related disputes arose, Plaintiffs attempted to resolve these matters.  
Defendants claimed they would respond to Plaintiffs, but never did.  
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Contrary to Defendants’ assertion in their fees request (Dkt. # 37, p. 6), Defendants 

are well aware of Plaintiffs’ economic circumstances.  Defendants employed Plaintiffs and 

know they are husband and wife.  Defendants terminated Plaintiffs and their combined 

salaries without notice or process, leaving this married couple with no income whatsoever.  

Plaintiffs’ offer of settlement to Defendants, communicated on March 27, 2014, identifies 

much of the economic harm being fired has caused Plaintiffs.  Exhibit 4. 

Plaintiffs were highly respected tenured law professors, neither of whom had ever 

received a negative employment evaluation from any employer, let alone been fired from 

any professional job they had previously held.  Neither Plaintiff had ever been out of work 

since graduating from law school, in 1990 (O’Connor) and 1991 (Rumann).  Since being 

fired by Defendants, neither Plaintiff has been able to find permanent employment.  

Exhibits 6 and 7.  Professor Rumann has been unable to find a job teaching or other full-

time employment.  Exhibit 7.  When they have been able to obtain interviews, they are 

invariably asked how a tenured professor could be fired if there was not cause.   

They have exhausted their savings and drained two retirement accounts.  Exhibits 6 

and 7.  Professor O’Connor has had to move to California to take a temporary job, with no 

security of position, without the status he had worked decades to achieve and for a fraction 

of the money that full professors are normally paid.  Id.  The costs associated with living 

out of state, in California, are so high that Plaintiffs continue to lose money.  Id.   

Defendants’ assertion that Plaintiffs have harmed them more than Plaintiffs have 

been harmed is astonishing.  Defendants describe Plaintiffs’ allegations as “salacious” and 

of “questionable relevance” without identification of those allegations.  Plaintiffs asserted 

that their firing was a pretext to get rid of tenured professors who exercised their academic 

freedom to oppose policies that they believed were harmful to students and faculty.  
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Notably, Defendants have never said these allegations were false.  If others find news of 

Defendants’ policies to be “salacious” that is not Plaintiffs’ fault.  Defendants also make 

the false allegation that Plaintiffs intended “to inflict maximum pain on the School through 

negative press coverage.”  It should be noted, however, that the only party to this action 

that has spoken to the press at all regarding this matter are the Defendants.  Plaintiffs, to 

date, have refused all requests for press interviews, local or national.  Defendants, on the 

other hand, are quoted in the very article they cite to this Court. 

The economic hardship that would be caused by assessing attorneys’ fees against 

Plaintiffs is detailed in the attached sworn declarations.  Exhibits 6 and 7.  This factor 

argues against an award of fees to Defendants. 

4) Defendants prevailed on the merits, but not on all asserted defenses. 

This is the only factor that arguably supports Defendants’ request.  Defendants have 

prevailed on their motion to dismiss.  However, they raised a defense in their motion to 

dismiss that was unsuccessful.  In the Motion to Dismiss Plaintiffs’ First Amended 

Complaint (Dkt. # 13 – “First MTD”), Defendants asserted a claim that Plaintiffs were 

required to adhere to Defendants’ grievance procedure.  In granting Defendants’ First 

MTD, this Court rejected that basis for relief. 

While this factor arguably supports Defendants’ application for fees, it does not 

outweigh the other factors that do not support this application. 

5) Defendants do not even assert novelty. 

Defendants make no claim that this factor supports their request for attorneys’ fees. 
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6) Awarding attorneys’ fees would greatly discourage other teachers from 
raising tenable claims that they were retaliated against for asserting 
academic freedom. 

The Court should carefully consider the academic context in which this case arose 

in determining whether to award attorneys’ fees.  The Supreme Court has recognized the 

vital role played by academia, and academic freedom, in sustaining the nation’s health. 

The essentiality of freedom in the community of American 
universities is almost self-evident. No one should underestimate the 
vital role in a democracy that is played by those who guide and train 
our youth. To impose any strait jacket upon the intellectual leaders in 
our colleges and universities would imperil the future of our Nation. 
No field of education is so thoroughly comprehended by man that new 
discoveries cannot yet be made. Particularly is that true in the social 
sciences, where few, if any, principles are accepted as absolutes. 
Scholarship cannot flourish in an atmosphere of suspicion and distrust. 
Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise 
our civilization will stagnate and die. 

Sweezy v. State of N.H. by Wyman, 354 U.S. 234, 250, 77 S. Ct. 1203, 1211-12, 1 L. Ed. 2d 

1311 (1957). 

This case raised allegations that a for-profit corporation was attempting to retaliate 

against tenured professors for exercising their academic freedom to disagree with 

educational policies proposed by the corporation. 

Defendants conducted a survey of faculty following Plaintiffs’ terminations.4 When 

asked to identify the traits that best characterize the “current working environment,” the 

single highest trait identified, by far, was “fear,” which was identified by 85% of faculty 

respondents.  The reason for this fear was repeatedly identified as Defendants’ actions in 

firing Plaintiffs.  One representative comment follows: 

                                              
4 Defendants distributed the results of this survey to at least one former employee, who 
provided it to Plaintiffs. 
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No one trusts the leaders of our school. People go to meetings now, 
afraid to say anything because we've all seen what happens if you 
even politely offer a different view. You are fired even if you have 
tenure. So we're all just going through the motions, you clearly don't 
care what we think. What you have created is a toxic environment 
where nothing honest happens in official meetings anymore. All the 
real and honest communication goes on outside of school functions 
where most people confess they are making moves to find a job 
elsewhere. Alternatively, they are wondering aloud how much longer 
until our president and dean are fired, and whether the next leaders 
will be an improvement. At this point, people laugh at the statements 
made by our current leaders in meetings because they are so 
hypocritical and unbelievable. 

There is no question but that an award of attorneys’ fees to the corporate Defendants 

in this case will have a chilling effect on other professors who might have tenable claims 

against the institution, as well as professors at other institutions should they be fired. 

This factor strongly favors denial of Defendants’ request.  Five of the six factors 

strongly favor denial of Defendants’ request for fees. 
 
III. The Defendants have Failed to Meet the Requirements of Local Rule of Civil 

Procedure 54.2 to Justify Award of Attorneys’ Fees and Nontaxable Expenses. 

Local Rule of Civil Procedure 54.2 identifies the procedural and substantive 

requirements for a request for attorneys’ fees and nontaxable expenses. The Defendants 

have failed to meet the requirements of Rule 54.2 in a number of ways, as identified below 

and on the attached detailed objections to Defendants’ invoices.  Exhibit 8.  As such, 

Plaintiffs ask this Court to deny the identified requested fees and expenses.    

Specifically, Defendants’ purported task-based statement of fees and expenses fails 

to demonstrate that the “time spent and expenses incurred were reasonable and necessary 

under the circumstances.”  L.R.Civ.P. 54.2(d)(4)(c) (emphasis added).  Rule 54.2(d)(3) 

mandates that documentation attached to the memorandum filed in support of the motion 
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for the award of attorneys fees’ and related non-taxable expenses must include a task-based 

statement of fees and nontaxable expenses that describes:  
 

the services rendered so that the reasonableness of the charge can be 
evaluated. In describing such services, however, counsel should be 
sensitive to matters giving rise to issues associated with the attorney-
client privilege and attorney work-product doctrine, but must 
nevertheless furnish an adequate nonprivileged description of the 
services in question.  

L.R.Civ.P. 54.2(e)(2) (emphasis added).  “If the time descriptions are incomplete, or if 

such descriptions fail to adequately describe the service rendered, the court may reduce the 

award accordingly.” Id.  "In order for the court to make a determination that the hours 

claimed are justified, the fee application must be in sufficient detail to enable the court to 

assess the reasonableness of the time incurred." Schweiger v. China Doll, 673 P.2d 927, 

932 (App. 1983).   An award may also be reduced for hours not "reasonably expended."  

Because Defendants have failed to satisfy the requirements of the rule, if any award of 

attorneys’ fees and nontaxable expenses is ordered, Plaintiffs ask this Court to reduce the 

award accordingly.  

The rule itself gives various examples of the kind of specificity required to support 

an application for attorneys’ fees.  For example, it requires that with regard to telephone 

conferences, the “time entry must identify all participants and the reason for the phone 

call.”  L.R.Civ.P. 54.2(e)(2)(A).  Almost without exception the purported “itemized 

chronology of fees” fails to meet this standard with regard to any telephone call listed. See 

6/12/13 (NS-.5)5, 6/17/13 (NS-.4), 6/20/13 (NS-.9), 6/25/13 (NS-1), 7/5/13 (NS-.5), 7/6/13 

                                              
5 “NS” refers to events listed as done by Nicole Stanton on the Itemized Chronology of 
Fees.  The number following the dash refers to the amount of time claimed for the activity.  
For example “6/12/13 (NS-.5)” refers to the event on the fees list dated 6/12/13, and 
identified as performed by Ms. Stanton, claiming .5 hour for the listed activity.  “MC” 
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(NS-1), 7/9/13 (NS-.5), 7/18/13 (NS-.2), 8/02/13 (NS-.8), 12/23/13 (NS-1.3), 2/4/14 (NS-

.5), 2/7/14 (NS-.1).   

An equivalent lack of specificity applies to the numerous “conferences” listed on 

Defendants’ bill.  Defendants provide no specificity by which this Court can assess the 

reasonableness of the number and duration of such conferences.  Indeed, it is unclear if 

these conferences were telephonic or in person.  See 6/12/13 (MC-.7), 6/20/13 (MC-1.3), 

6/27/13 (MC-.3), 7/1/13 (MC-.4), 7/1/13 (NS-2.9), 7/3/13 (MC-.2), 7/6/13 (MC-.2), 7/8/13 

(MC-.4), 7/9/13 (MC-.4), 7/30/13 (MC-.2), 8/2/13 (MC-.9), 8/23/13 (MC-.2), 9/16/13 

(MC-.4), 12/11/13 (MC-.2), 12/13/13 (MC-1.9), 12/23/13 (MC-.9), 1/31/14 (MC-.7), 

2/4/14 (MC-.6). 

So too, when comparing the rule example and mandates with regard to legal 

research, the Defendants fail to satisfy the requirements of the rule.  The rule requires that 

time entries “must identify the specific legal issue researched, and if appropriate, should 

identify the pleading or document the preparation of which occasioned the conduct of the 

research.” L.R.Civ.P. 54.2(e)(2)(B).  This requirement is particularly important here where 

Defendants did not prevail on all issues asserted.  See China Doll, 673 P.2d at 932 

(“Furthermore, time spent on unsuccessful issues or claims may not be compensable.”)  

This requirement was ignored by the Defendants.  See 6/12/13 (MC-.6), 6/13/13 (MC-.9), 

6/19/13 (MC-1.1), 6/27/13 (MC-1.4), 6/30/13 (MC-.8), 7/1/13 (MC-.5), 7/8/13 (MC-1.3), 

7/30/13 (MC-1.4), 12/11/13 (MC-.6), 1/27/14 (MC-1.4), 2/17/14 (MC-.7).  

With regard to fee requests related to the preparation of pleadings and other papers, 

the rule requires that the “time entry must identify the pleading or paper or other document 

prepared and the activities associated with its preparation.”  L.R.Civ.P. 54(e)(2)(C).  In this 
                                                                                                                                              

refers to events identified as having been done by Michael Catlett.  “BN” refers to events 
identified as done by Benjamin Nielsen.  
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area too, the filing by Defendants’ motion is entirely deficient.  See 6/19/13 (MC-.3), 

6/20/13 (MC-.3), 6/21/13 (MC-.3), 6/27/13 (MC-.4), 6/28/13 (MC-1.2), 6/28/13 (NS-.3), 

6/30/13 (MC-8.7), 7/1/13 (MC-3.5), 7/2/13 (MC-.4), 7/3/13(NS-.3), 7/5/13 (NS-1.8), 

7/6/13 (NS-1), 7/6/13 (MC-.8), 7/8/13 (MC-1.3), 7/27/13 (NS-1.5), 7/29/13 (NS-.1), 

7/30/13 (MC-1.1), 7/31/13 (MC-5), 8/1/13 (MC-3.8), 8/1/13 (NS-1.3), 8/9/13 (MC-1), 

1/26/14 (MC- 5.2), 1/27/14 (MC-3.4), 1/28/14 (MC-2.4), 1/30/14 (NS-2.3), 1/30/14 (MC-

.7), 1/31/14 (MC-1.6), 1/31/14 (NS-2.6), 2/17/14 (MC-3.7), 2/18/14 (MC-5.7), 2/19/14 

(MC-1.1), 2/20/14 (NS-2.5), 2/20/14 (MC-.4), 2/21/14 (MC-.4), 2/21/14 (NS-1.2), 2/24/14 

(MC-.5), 3/24/14 (MC-.2), 3/25/14 (MC-.6). 

In addition to these fees that fail to meet the express specificity requirements of 

L.R.Civ.P. 54.2, the Defendants fail in several other ways to satisfy their burden to justify 

the reasonableness of their billing.  For example, Defendants characterize the issues before 

this Court as “simple,” yet request extensive hours to prepare things such as oral argument 

on these “simple” legal questions.6  See 9/4/13 (NS-2.5), 9/5/13 (NS-2.2), 9/10/13 (NS-

1.5), 9/11/13 (NS-1.7), 9/14/13 (NS-3.1), 9/15/13 (NS-6.6), 9/16/13 (NS-3.2) (19.9 hours 

preparing for oral argument listed without any explanation of the nature of the preparation, 

in addition to the 13.3 (unchallenged) hours for which there was some explanation of the 

nature of the preparation that occurred); 8/22/13 (BN-2.7) and 8/23/13 (BN-1.6) (work of 

third lawyer to prepare for simple argument he did not present), and 9/16/13 (MC-2.3) 

(time for MC to attend and sit through hearing on a motion that was argued solely by NS).  

In other instances, the time claimed is unjustifiable as reasonable and necessary.  See 

1/3/14 (NS-.2) (12 minutes reviewing a one sentence pleading) and 1/3/14 (MC-.3) (18 

minutes drafting a one sentence pleading).  
                                              

6  “If a particular task takes an attorney an inordinate amount of time the losing party ought 
not be required to pay for that time.”  China Doll, 673 P.2d 927.    
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As noted above, for several of the entries in the itemized chronology of fees, the 

Plaintiffs simply combine multiple tasks without itemizing the time spent on each, thus 

failing to demonstrate that the fees for any of the combined activities is justified.  See 

6/19/13 (MC-.3) (“draft and file7 notice of appearance”), 6/20/13 (MC-.3) (“draft and file 

stipulation and order re answer date”), 7/27/13 (NS-1.5) (“review response in opposition to 

motion to dismiss and evaluate reply”); 7/30/13 (MC-.3) (“draft stip and proposed order 

and email opposing counsel re: the same”), 9/16/13 (NS-3.2) (“prepare for and then 

participate in oral argument on motion to dismiss”), 12/11/13 (NS-.8) (“review ruling and 

telephone conference with client and team re [Redacted]), 12/23/13 (NS-1.3) (“prepare for 

and telephone conference with client regarding [Redacted]), 1/8/13 (NS-1.4) (“review 

amended complaint filed with court and email same to client”), 1/29/14 (NS-1.5) (“review 

materials sent by client to be incorporated into motion to dismiss and forward draft of 

motion to client”), 1/31/14 (NS-2.6) (“work on revisions to motion to dismiss, telephone 

conference with client regarding draft and strategy”). 

For some of the listed fees, it is difficult to tell even the nature of the work involved 

and as such the Defendants have failed to satisfy their burden to justify these fees as 

reasonable.  See 7/29/13 (NS-.1) (“attention to extension to file reply”), 1/27/14 (NS-2.2) 

(“attention to motion to dismiss”).  With other requested fees, the itemization appears to 

have two lawyers doing the exact same work.  See 8/9/13 (MC-1) and 8/9/13 (NS-.6) (both 

stating that they finalized or did “final review” of document before filing).    

With regard to nontaxable expenses, the submission by the Defendants likewise fails 

to meet the burden to present any evidence upon which this Court could rely to find these 

requests “reasonable and necessary.”  Rule 54.2(e)(3) requires particularity to justify any 
                                              

7 Filing of any document appears to be clerical work for which it would appear 
unreasonable to have any attorney billing. 
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nontaxable expense sought in such a motion.  Ignoring this requirement, the Defendants 

simply request $72.90 for “copy charges” without any specification of the date, numbers 

and costs of such copies.  It equally disregards the particularity requirement with regard to 

“fax charges” seeking $4.80 with no itemization or documentation to back it up.  Finally, 

defendants request $49.00 for “Westlaw and Lexis charges” in the absence of any evidence 

to back up this request. As such, Plaintiffs ask this Court to disallow these expenses. 

Finally, Plaintiffs object to the awarding of $5,000 for fees relating to the 

Defendants’ motion for attorneys’ fees and nontaxable expenses.  Defendants were 

specifically reminded by this Court in its order granting their motion to dismiss with 

prejudice that any request for attorneys’ fees and nontaxable expenses must be made in 

compliance with the requirements of Local Rule of Civil Procedure 54.2.  See Order (Dkt. 

# 33) p. 4, n. 4.  Despite this reminder, the Defendants chose to disregard the requirements 

of that rule.  It is unreasonable for Plaintiffs to be required to pay expenses for fees 

associated with a filing that fails to comply with the requirements of the local rule.  As 

such, if this Court awards attorneys’ fees and expenses, Plaintiffs ask this Court to disallow 

$46,243.208 of the identified fees and expenses.9 

DATED this 16th day of April, 2014. 
 
SCHNEIDER & ONOFRY, P.C. 
 
 
By s/Michelle Swann  

Michelle Swann 
Douglas C. (Trey) Lynn, III 
3101 N. Central Avenue, Suite 600 
Phoenix, Arizona  85012-2658 
Attorneys for Plaintiffs   

                                              
8 NS disputed hours (52.4) equals $18,864 in disputed fees.  BN disputed hours (4.3) 
equals $967.50 in disputed fees.  MC disputed hours (77.4) equals $21,285 in disputed 
fees.  Also disputed is $5,000 for fees motion and $126.70 in expenses.   
9 For a chronological list of disputed fees and expenses, see Plaintiffs’ Exhibit 8.   
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⌧ I hereby certify that on April 16, 2014, I electronically transmitted the 
attached document to the Clerk’s office using the CM/ECF System for filing 
and transmittal of a Notice of Electronic Filing to the following CM/ECF 
registrants: 

 
Nicole F. Stanton, Esq. 
Michael S. Catlett, Esq. 
Quarles & Brady, LLP 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004 
Attorneys for Defendants 

 

s/Cindy Barton     
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Case 2:13-cv-01107-SRB   Document 39-1   Filed 04/16/14   Page 1 of 37

Supp. R. 213

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 217 of 254
(284 of 321)



EXHIBIT 1
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May 10, 2013

Via Hand Delivery and E-Mail

Stephanie Lee,
Director of Human Resources
Phoenix School of Law
1 North Central Avenue
Phoenix, AZ 85004

RE: 2013·2014 Employment Contract

Dear Stephanie:

I appreciate the School's appointment letter dated May 3, 2013 and look forward to another
successful year at the Phoenix School of Law. While the School's attorney has represented that
the appointment letter does not contain any fewer protections, rights, and responsibilities than the
previous contracts issued to returning the faculty, I respectfully disagree. Specifically, the
appointment letter incorporates the Faculty Handbook. Section 2.2.5 of the Faculty Handbook
contains the required form employment contract. Certain materials terms - such as paragraphs I,
S, and 10 - are left blank in the form contract and therefore are not incorporated by the
appointment letter. To ensure that we have a complete contract that reflects all material terms of
the contract, and avoid any confusion regarding those material terms, I enclose an employment
contract that complies with Section 2.2.5 of the Faculty Handbook for the School's consideration
and execution.

As stated in your cover letter the employment contract must be executed by May 17,2013 and
therefore I have signed the enclosed contract for presentation to Dean Mays and would
appreciate a fully-executed copy by that May 17, 2013 deadline. Please do not hesitate to
contact me if you have any questions.

Very truly yours,

sll Michael P. O'Connor
Michael O'Connor

Enclosure: 2013 - 2014 Employment Contract

Case 2:13-cv-01107-SRB   Document 39-1   Filed 04/16/14   Page 3 of 37

Supp. R. 215

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 219 of 254
(286 of 321)



FACULTYCONTRACTOFE~LOYMENT

This Contract entered into as of the 17th day of May, 2013, between the Phoenix

School of Law, LLC (hereafter "School") and Professor Michael O'Connor of 2617 S.

Palm Drive, Tempe Arizona 85282 (hereinafter "Employee").

The School and Employee agree as follows:

1. The School hereby employs Employee as a faculty member for the period of (1)

academic year during the period of August 18, 2013 to June 19,2014, the Contract Term

with the rank/title of Professor of Law. The Employee is employed as a tenured doctrinal

faculty member.

2. The School will pay Employee a salary of $131,700.24 for the 2013-214

academic year; however, that salary is subject to a retroactive to August 19, 2013 should

the Employee receive a merit increase. The Employee's salary shall be paid in

accordance with payroll policies and procedures of the School, and subject to deductions

required by the School, governmental authorities, or as authorized by the Employee. The

School reserves the right to offset from any salary or other compensation owed to the

employee, any amount owed by the employee to the School, including without limitation,

fines, fees, and salary and benefit recapture.

3. This is a tenure contract, as that term is defined in the Faculty Handbook and as

revised on October 12, 2012.

4. The Contract is subject to the provisions of Chapter II of the Faculty Handbook,

and applicable laws of the State of Arizona and the United States, in force and effect

during the Contract Term, all of which may be .modified from time to time and are

applicable as modified. Changes to Chapter II of the Faculty Handbook may be made
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applicable as changes to this Contract if approved by the Faculty and the School in

accordance with established governance processes. The employee shall be assigned

duties and responsibilities by the School as defined in Chapter II Faculty Handbook and

agrees to perform all duties and responsibilities so assigned in accordance with the

standards, policies, and provisions ofthe Chapter II of the Faculty Handbook.

5. The Employee may terminate this Contract, (a) by giving written notice to the

School's signatory, below, at least 120 calendar days prior to the beginning of the

Contract Term, or (b) at the end of an academic term, provided written notice is given to

the School's signatory, below, at least 60 calendar days prior to the final scheduled day of

the academic term.

6. The Contract shall be construed in accordance with the laws of the State of

Arizona. It is agreed that any lawsuits or causes of action arising out of this Contract

and/or the employment relationship between the School and the Employee shall be

venued in the courts of Maricopa County, State of Arizona, to the extent that those courts

are reposed with jurisdiction. Employee submits to the personal jurisdiction of those

courts.

7. The Employee shall not have. the right to make any contracts or commitments for

or on behalf ofthe School without express or written authorization of the School.

8. Except as provided in paragraph 4, above, the terms and provisions of this

Contract document shall not be altered, amended, or modified except in a writing signed

by the signatories of this Contract.

9. This Contract is subject to the following conditions: none.

Case 2:13-cv-01107-SRB   Document 39-1   Filed 04/16/14   Page 5 of 37

Supp. R. 217

  Case: 14-15621, 11/14/2014, ID: 9313848, DktEntry: 32-2, Page 221 of 254
(288 of 321)



10. The Contract contains the entire agreement between the School and the Employee

and supersedes any and all prior written or oral agreements or representations. Any

changes of any kind in the employee's acceptance of this Contract shall constitute a

counter-offer and shall automatically nullify the offer extended herein.

11. This Contract of Employment shall not be binding upon the School unless it is

signed by the Employee within 14 calendar days of the date of presentation hereinafter

set forth. This Contract is not valid and binding on the School unless and until it has

been approved by the Dean. The offer of employment tendered by this Contract of

Employment may be rescinded in writing at any time prior to acceptance by the

Employee.

Date ofPresentation: May 10.2013

I have read the foregoing Contract of Employment and agree to the provisions thereof.

sll Michael P. O'Connor
Employee

Accepted and approved:

Phoenix School ofLaw, LLC

By: _

Dean

5110/13
Date

Date
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Via Hand Delivery and E-Mail

Stephanie Lee,
Director of Human Resources
Phoenix School of Law
I North Central Avenue
Phoenix, AZ 85004

RE: 2013-2014 Employment Contract

Dear Stephanie:

I appreciate the School's appointment letter dated May 3, 2013 and look forward to another
successful year at the Phoenix School of Law. While the School's attorney has represented that
the appointment letter does not contain any fewer protections, rights, and responsibilities than the
previous contracts issued to returning faculty, I respectfully disagree. Specifically, the
appointment letter incorporates the Faculty Handbook. Section 2.2.5 of the Faculty Handbook
contains the required fonn employment contract. Certain materials terms - such as paragraphs 1,
5, and 10 - are left blank in the form contract and therefore are not incorporated by the
appointment letter. To ensure that we have a complete contract that reflects all material terms of
the contract, and avoid any confusion regarding those material terms, I enclose an employment
contract that complies with Section 2.2.5 of the Faculty Handbook for the School's consideration
and execution.

As stated in your cover letter the employment contract must be executed by May 17,2013 and
therefore I have signed the enclosed contract for presentation to Dean Mays and would
appreciate a fully-executed copy by that May 17, 2013 deadline. Please do not hesitate to
contact me if you have any questions.

Very truly yours,

s/Celia Rumann
Celia Rumann

Enclosure: 2013 - 2014 Employment Contract
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FACULTY CONTRACT OF EMPLOYMENT

This Contract entered into as of the 17th day of May, 2013,between the Phoenix School

of Law, LLC (hereafter "School") and Professor Celia Rumann of 2617 S. Palm Drive, Tempe

Arizona 85282 (hereinafter "Employee").

The School and Employee agree as follows:

1. The School hereby employs Employee as a faculty member for the period of (1)

academic year during the period of August 19, 2013 to June 19, 2014, the Contract Term with

the rank/title of Professor of Law. The Employee is employed as a tenured doctrinal faculty

member.

2. The School will pay Employee a salary of $127,864.32 for the 2013w214 academic year;

however, that salary is subject to a retroactive increase to August 19, 2013 should the Employee

receive a merit increase. The Employee's salary shall be paid in accordance with payroll policies

and procedures of the School, and subject to deductions required by the School, governmental

authorities, or as authorized by the Employee. The School reserves the right to offset from any

salary or other compensation owed to the employee, any amount owed by the employee to the

School, including without limitation, fines, fees, and salary and benefit recapture.

3. This is a tenure contract, as that term is defined in the Faculty Handbook and as revised

on October 12, 2012.

4. The Contract is subject to the provisions of Chapter II of the Faculty Handbook, and

applicable laws of the State of Arizona and the United States, in force and effect during the

Contract Term, all of which may be modified from time to time and are applicable as modified.

Changes to Chapter II of the Faculty Handbook may be made applicable as changes to this

Contract if approved by the Faculty and the School in accordance with established governance
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processes. The employee shall be assigned duties and responsibilities by the School as defined

in Chapter II Faculty Handbook and agrees to perfonnall duties and responsibilities so assigned

in accordance with the standards, policies, and provisions of the Chapter II of the Faculty

Handbook.

5. The Employee may terminate this Contract, (a) by giving written notice to the School's

signatory, below, at least 120 calendar days prior to the beginning of the Contract Term, or (b) at

the end of an academic term, provided written notice is given to the School's signatory, below, at

least 60 calendar days prior to the final scheduled day of the academic term.

6. The Contract shall be construed in accordance with the laws of the State of Arizona. It is

agreed that any lawsuits or causes of action arising out of this Contract and/or the employment

relationship between the School and the Employee shall be venued in the courts of Maricopa

County, State of Arizona, to the extent that those courts are reposed with jurisdiction. Employee

submits to the personal jurisdiction of those courts.

7. The Employee shall not have the right to make any contracts or commitments for or on

behalfof the School without express or written authorization of the School.

8. Except as provided in paragraph 4, above, the terms and provisions of this Contract

document shall not be altered, amended, or modified except in a writing signed by the signatories

of this Contract.

9. This Contract is subject to the following conditions: none.

10. The Contract contains the entire agreement between the School and the Employee and

supersedes any and all prior written or oral agreements or representations. Any changes of any

kind in the employee's acceptance of this Contract shall constitute a counter-offer and shall

automatically nullify the offer extended herein.
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11. This Contract of Employment shall not be binding upon the School unless it is signed by

the Employee within 14 calendar days of the date of presentation hereinafter set forth. This

Contract is not valid and binding on the School unless and until it has been approved by the

Dean. The offer of employment tendered by this Contract of Employment may be rescinded in

writing at any time prior to acceptance by the Employee.

Date of Presentation: May 10.2013

I have read the foregoing Contract of Employment and agree to the provisions thereof.

s/CeHa Rumann
Employee

Accepted and approved:

Phoenix School of Law, LLC

By: _

Dean

Date

Date

5110/13
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EXHIBIT 2
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Michelle Swann· (602) 200·1287 .mswann@soarizonalaw,com

May 15,2013

Via E-Mail and U.S. Post
smays@phoenixlaw.edu
slee@phoenixlaw.edu

Dean Shirley Mays
Phoenix School of Law
1 North Central Avenue
Phoenix, AZ 85004

Stephanie Lee,
Director of I-Iuman Resources
Phoenix School of Law
1 North Central Avenue
Phoenix, AZ 85004

RE: 2013-2014 Employment Contractsfor Prqfessor Celia Rumann and
Professor Michael 0 'Connor

Dear Dean Mays and Ms. Lee:

I represent Professors Rumann and O'Connor. I have reviewed the letters of appointment (the
"letters") provided to Professors Rumann and O'Connor on May 3, 2012. While Ms. Lee's May
3, 2013 letter states that the letters of appointment do "not eontain fewer protections, rights and
responsibilities than the previous contracts issued" to Professors Rumann and O'Connor, that is
incorrect.

Professors Rumann and O'Connor are tenured professors and, as such, have "the contractual
right to be re-employed for succeeding academic years" until limited events occur. See 2.2.4.
Employment with the School requires that a faculty member and the School execute the "form
and style" of the contract set forth in Section 2.2.5. Without any authority or meaningful
explanation, the letters expressly reject that required form and style of contract that the School is
contractually obligated to offer Professors Rumann and O'Connor and to execute.

The letters do not offer Professors Rumann and O'Connor the "tenure contract" to which they
are entitled but refer to a "full time 'tenure' position." The letters state that "[t]he provisions of
Chapter II of the Faculty Handbook, as they may be modified from time to time, are applicable
to your appointment and are incorporated into this Agreement." However, the Section 2.2.5
form contract omits materials terms. Specifically, the dates of employment, title and rank of the
faculty member, how an employee may terminate a contract, and whether the contract is subject
to certain conditions are left blank. The School's refusal to offer Professors Rumann and

3101 North Central Avenue, Suite 600 • Phoenix, Ari,ona 85012 265k • Fax 602,230,k985

Phoenix. 'JlX,oll • Yuma
wwv,,r,soariz,oIHl}(nv.(l)JY!
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O'Connor with tenure contracts that complies with the Section 2.2.5 form constitutes a breach of
their current tenure rights. It is well-established that "a contract, once made, must be performed
according to its terms and that any modification of those terms must be made by mutual assent
and for consideration." See Demasse v. ITT Corporation, 194 Ariz. 500, 509 (1999). This
prevents an employer from unilaterally modifying contractual terms in an employee handbook,
even if the employer acts in good faith in pursuit of legitimate business objectives. lei. The
letters are a wrongful attempt to supersede the contractual rights to which Professors Rumann
and O'Connor are entitled.

To ensure that the parties have a complete contract that reflects all material terms of the tenure
contract, we ask that the School, by its May 17, 2013 deadline, execute and return the Section
2.2.5 employment contracts signed by Professors Rumann and O'Connor that were submitted to
the School on May 10,2013.

Please do not hesitate to contact me if you have any questions.

Very truly yours,
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Michelle H. Swann - (602) 200-1287 - mswann@soarizonalaw.com
Woodrow & Associates, PLC - Of Counsel

March 24,2014

Via E-Mail

Nicole F. Stanton, Esq.
Quarles & Brady, L.L.P.
One Renaissance Square
Two N. Central Avenue
Phoenix, AZ 85004

Re: O'Connor; Rumann v. Phoenix School ofLaw
Case No. CV-l3-01107-PHX-SRB

Dear Nicole:

I am writing on behalf of my clients concerning a couple of related matters.

My clients believe the court's recent ruling granting the motion to dismiss their Second
Amended Complaint was erroneous in several respects and they intend to pursue an appeal of
that decision. The Ninth Circuit, of course, strongly encourages mediation of disputes under
Circuit Rules 3-4 and 33-1. Plaintiffs remain open to mediation or any other good faith effort to
resolve this dispute. As you know, both my clients and I, separately and collectively, repeatedly
attempted to resolve this issue before litigation commenced (May 10, May 15, May 16 and May
20,2013), but received no response from Defendants other than that the matter was "with legal,"
discussing a long-term Botswana project, and then sending an email after graduation celebrations
fIring them. Despite Defendants' unwillingness to engage in discussions to amicably resolve
their employment relationship and avoid litigation, Plaintiffs remain interested in settling this
matter. My clients' position favoring any good-faith effort to resolve this dispute was again
communicated in an email sent to your offIce on February 10, 2014. Other attempts by my
clients to resolve additional related disputes through discussion between the parties also have
garnered no response from Defendants.

Defendants did not oppose my clients' motion for leave to amend the complaint and indicated
their intent to seek attorneys' fees from Plaintiffs only after fIling the motion to dismiss. We
believe that given the vast disparity in resources and our previous attempts to amicably resolve
this litigation that a claim for fees has no merit. In anticipation of LR 54(d)( l)' s requirement that
Defendants provide a statement of consultation indicating a good-faith effort to resolve all
disputed issues concerning attorneys' fees, Plaintiffs once again express their willingness to
resolve all issues prior to the fIling of an appeal or any other additional litigation.
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If Defendants are motivated to engage in a good-faith effort to resolve these issues, please
contact us by the close of business on Thursday, March 27,2014.

Very truly yours,

Michelle H. Swann

MHS:sm
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Michelle H. Swann - (602) 200-1287 -mswann@soarizonalaw.com
Woodrow & Associates, PLC· OfCounsel

March 27,2014

Via E-Mail

Nicole F. Stanton, Esq.
Quarles & Brady, L.L.P.
One Renaissance Square
Two N. Central Avenue
Phoenix, AZ 85004

Re: O'Connor; Rumann v. Phoenix School ofLaw
Case No. CV-13-01107-PHX-SRB

Dear Nicole:

It was very nice to speak with you yesterday, and I hope you made it safely to Milwaukee.

Based on our call it appears your clients have rejected our offer to participate in a mediation to
try to resolve the dispute. My clients are not litigating for the sake of litigating - they strongly
believe that their right to continued re-employment until they chose to retire has been breached.
My clients have been committed to attempting to resolve this dispute without the time and
expense oflitigation since May 2013 but your clients have simply refused to discuss a resolution,
just as they refused to discuss my clients' employment prior to the termination. My clients
remain committed to resolving this dispute and suggest mediation so a neutral party can evaluate
the merits of all parties' positions.

As we explained in our March 24, 2014 email, Professors O'Connor and Rumann believe that
the Court erred in its ruling on the motion to dismiss the second amended complaint and intend
to appeal that decision. They believe that a careful review by the Ninth Circuit will allow this
case to proceed to discovery and provide them the opportunity to demonstrate how unjustifiably
and irreparably your clients' actions have harmed their academic careers, and their financial
security, both of which were established through decades of hard work.

You did indicate that, despite Defendants' unwillingness to engage in mediation, you would pass
along any proposal for resolution my clients might offer to your clients. As a show of our
continued good faith attempts to resolve this case without further litigation, my clients will
forego their rights to appeal and subsequent trial court proceedings, and waive all known and
unknown claims against your clients, in exchange for the following.
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According to the PSL.handbook provisions relating to tenured employees, Professors O'Connor
and Rumann had the right to be re-employed until they retired, resigned, were discharged for
cause, or died. Professor O'Connor (who was 54 years old at the time he was fired) and
Professor Rumann (who was 50 years old that time she was fired) anticipated remaining at PSL
until they retired. Phoenix long has been their home, they loved being professors, and had
worked hard to achieve the benefits of tenure.

It cannot legitimately be disputed that Professors O'Connor and Rumann were exemplary
employees. They were hard-working, productive and engaged professors and members of the
PSL community - both inside and outside of the classroom. They received positive evaluations
and merit increases every year that they were employed at the school. As would follow from this
fact, they had never been subject to discipline while employed there. They were even chosen by
your clients to be the standard-bearers for their brand and attempts to globalize InfiLaw and PSL
- being sent to both Asia and Africa on behalf of PSLlInfiLaw, to work to develop opportunities
for the InfiLaw System, work that was bearing fruit in both the visit to PSL of prosecutors and
judges from the People's Republic of China and the development of programs in the Republic of
Botswana. As such, there was nothing about the work history of Professors O'Connor and
Rumann that in any way suggests that they would have been disciplined during their tenure at
PSL - much less would have provided a basis to discharge them for cause.

Thus, my clients reasonably anticipate that, after appeal, they will be able to prove that your
clients unjustifiably terminated them in violation of their rights to continuous employment and
protection against dismissal without cause and without adherence to the process mandated by the
contractual provisions of the faculty handbook. If, as expected, they are given this oppOltunity,
they will be able to demonstrate that the provable contractual harm that was inflicted upon them
is substantial. For Professor O'Connor, it involves salary and benefits losses spanning a 16-year
period (anticipating that he chose to retire at the age of 70); for Professor Rumann the period is
20 years. For demonstration purposes, assuming that neither professor received any further merit
increases, Professor O'Connor's salary losses alone are more than $2.1 million dollars over the
life of his tenure contract (salary at time of discharge = $131,700.24/year x 16 years =
$2,107,203.84). Of course, given his exemplary work history during his time of employment,
there really is no justifiable reason to assume he would not have continued to earn merit
increases based on his performance. This figure does not include the value of benefits that were
lost because of the termination.

Making the same assumptions for Professor Rumann, the number is greater, at over $2.5 million
dollars in salary losses alone (salary at time of discharge - $127,864.32/year x 20 years =
$2,557,306.40). The loss for the benefits over this period, assuming conservatively that the
benefits were valued at $25,000/year for each of these employees, the provable loss for those
benefits is $900,000.00. Professors O'Connor and Rumann will prove the actual value of the
loss of income and benefits they suffered. As noted, the actual amount would almost certainly be
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a.greater. sum. Thus,. absent.any.iinding .of-bad..faith by _your..clients,.a conservative estimate of.
actual damages in this case is likely to exceed $5 million dollars. If the bad faith alleged were
proven, as we believe it would be, that figure could increase substantially.

While we recognize that there will be some diminution of these numbers based on mitigation of
income, the loss caused by this unjustifiable termination is substantial by any measure. Professor
O'Connor has repeatedly been required to explain to potential law school employers how a
tenured professor could be summarily fired without "cause" as that term is understood
throughout academic institutions. After being without employment from May through December
2013 (the first period of unemployment in his professional career), Professor O'Connor has had
to move out of state and away from his family (perhaps the most significant though
immeasurable harm he has suffered due to defendants' actions) to take a one semester "visiting
associate professor" position at another school - a position with neither the rank, income, nor
security of position he had earned in his tenure contract. Indeed, he does not yet have a contract
for employment for the 2014-2015 academic year. Moreover, he is incuning significant
additional expenses to live out of state to work this temporary position - costs he would not have
had but for his unjustifiable termination.

The professional harm to Professor Rumann is even more devastating, as she has not yet secured
employment (again, this period of unemployment is a first in Professor Rumann's professional
life). She continues to look for employment as a professor and has also been applying for legal
work in her area of expertise. She has been taking federal court appointed work on the Criminal
Justice Act panel, but that work is sporadic and not full-time. She has received almost no
income from this work since her termination, and her husband has been required to move out of
state.

The financial devastation caused to these married professors in both losing their jobs without
warning, notice, cause and the process that they had earned the right to under their tenure
contracts, and defendants' refusal to discuss resolution of this dispute prior to litigation has
necessitated that Plaintiffs deplete their retirement savings built up over decades to pay for
attorneys' fees and living expenses. Despite this unjustifiable damage to their professional and
personal lives, Professors O'Connor and Rumann remain open to settling this matter for amounts
far below the actual and estimated lost income.

Specifically, my clients' settlement proposal foregoes the presumption of renewal of their tenure
contracts. after their post-tenure review period. Accordingly, they seek their salaries at
termination and benefits, for the terms of their tenure contracts until the end of their post-tenure
review period (which is significantly less than their actual losses incuned). They are willing to
resolve this matter at this time for $1,081,557.28, plus attorney's fees, which is calculated based
on Professor O'Connor's salary over a 3-year period, $395,100 and Professor Rumann's salary
over a 4-year period, $511,457.28, including conservatively estimated benefits for each of these
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Professors .for .each .of these.years. in. the. amount of $.175,000. This. figure. does not yet .include. - .
recovery of my clients' attorneys' fees incurred until final documentation of the settlement
agreement. Those fees would be added to the settlement figure at the time of final
documentation.

Again, this settlement proposal does not begin to cover the damages for the harm caused by the
terminations of these professors, yet my clients recognize that there are benefits to both sides in
resolving this matter sooner rather than later.

As we discussed yesterday we both have deadlines running. Accordingly, please inform me of
your clients' response to this effort to settle our dispute without resort to further litigation.
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April 8, 2014

Via E-Mail

Nicole F. Stanton, Esq.
Quarles & Brady, L.L.P.
One Renaissance Square
Two N. Central Avenue
Phoenix, Arizona 85004

Re: O/Connor; Rumann v. Phoenix School o/Law
Case No. CV-13-01107-PHX-SRB

Dear Nicole:

Thank you for your letter dated April 7, 2014. I have always found our interactions to be
professional and was surprised at the tone of that letter. We understand your clients' position
with respect to the pending appeal and that they reject my clients' settlement offer or to engage
in mediation. However, parties in litigation almost always have disagreements - if they agreed
there would be no reason for litigation. However, personal attacks are not appropriate.

On March 31 st, you confirmed your clients' rejection of the settlement 0 ffer set forth in my
March 27th letter, which in good faith, included an offer to settle all disputes between the parties
for substantially less than the actual damages at issue and also rejecting our offer to forego
appellate proceedings in order to mediate this dispute.

I did not "mischaracterize" our telephone conversation at any point. As you know, you
telephoned after my letter to you on behalf of my clients seeking to settle all matters in dispute.
In that call, you stated that your clients had "no appetite" for settlement because they prevailed
on the motion to dismiss, but that you would present to your clients any offer we drafted. Less
than 24 hours later, on March 27, we presented a settlement offer (and reiterated our previously
made offer of engaging in mediation). We heard nothing, and on March 31st filed the notice of
appeal necessary to preserve my clients' appellate rights in the event the parties were unable to
resolve the matter. Respectfully, nothing in my March 31 st letter or any other correspondence
mischaracterized our conversations at any point.

We have offered to resolve this litigation before it was even filed - as you recall, your clients
refused to discuss the "appointment letters" when the request was made by my clients and by me.
Our extensive attempts to resolve this matter will necessarily be set forth in our response to the
motion for attorneys' fees. Our March 27th offer (reiterated on my March 31st letter) was
conveyed in good faith. That your clients reject the offer does not render this offer (or any of our
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previous attempts to resolve this matter outside of litigation) as "self-indulgent" or an "absurd
overture." Attacking me or my clients' good faith efforts to resolve this case does not serve any
purpose, in my opinion, but is unproductive, unnecessarily hyperbolic, and unsupported by the
documentary record.

I will not engage in a hostile letter writing campaign and hope that you do not intend to waste
resources by doing so, either. If at any time your clients decide they are interested in exploring
methods to settle this case, I would be happy to explore that with you.

Very truly yours,

Michelle Swann

cc: Clients
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DECLARATION

I, Michael O'Connor, with personal knowledge of the facts set forth herein,

declare as follows:

1. I am a Plaintiff in the matter entitled Michael 0 'Connor and Celia

Rumann v. Phoenix School of Law, LLC, et at., Case No. CV-13-01107-PHX­

SRB.

2. An assessment of attorneys' fees and nontaxable expenses would

constitute a severe hardship.

3. I was employed at Phoenix School of Law (PSL) from August 2007-

May 2013.

4. I was unexpectedly fired from PSL on May 20, 2013, effective May

31,2013.

5. My wife, Celia Rumann, was also terminated on May 20, 2013,

effective May 31, 2013. Thus, as of May 31, 2013, without warning, our

household income went from over $250,000 to O.

6. Since that time, I have searched for work nearly every day and have

applied for numerous jobs.

7. I have not found permanent full-time employment to date.

8. However, in January 2014, in an attempt to keep financially afloat, I

accepted a one semester visiting associate professor position in Ontario,

California, at the University ofLa Verne College ofLaw.

1
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9. This move out of state has increased our living expenses

substantially, because now, in addition to our normal living expenses, we must pay

for housing and living expenses in California, as well as expenses associated with

occasional trips back to Arizona to visit my wife and family.

10. Because of these increased expenses, the income I have earned from

this temporary position is inadequate to satisfy our monthly living expenses (even

apart from paying our own legal fees).

11. This temporary position ends on May 10, 2014, and I do not yet have

any contract promising employment after that date.

12. Since being fired, in addition to our normal expenses, my wife and I

have incurred substantial legal fees in an attempt to enforce what we reasonably

understood were our security ofposition rights, earned in tenure.

. 13. In order to pay our living expenses and legal fees since being fired,

we have had to liquidate two retirement accounts and have taken on substantial

amounts of credit card debt. It is likely that we will be faced with having to sell

our home here in Arizona in the near future to remain solvent.

14. With respect to the liquidated retirement accounts, we have realized

substantially less than the amounts in those accounts due to taxes and penalties for

early withdrawal.

15. Thus, any requirement that we pay the requested legal fees of the

opposing party will constitute an extreme hardship.

2
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I hereby declare under penalty of perjury that the foregoing is true and

correct to the best ofmy knowledge.

Executed on April !.i., 2014.

3
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DECLARATION

I, Celia Rumann, with personal knowledge of the facts set forth herein,

declare as follows:

1. I am a Plaintiff in the matter entitled lvfichael 0 'Connor and Celia

Rumann v. Phoenix School of Law, LLC, et al., Case No. CV-13-01l07-PHX­

SRB.

2. An assessment of attomeys' fees and nontaxable expenses would

constitute a severe hardship.

3. I was employed at Phoenix School of Law (PSL) from August 2008-

May2013.

4. I was unexpectedly fired from PSL on May 20, 2013, effective May

31,2013.

5. Since that time, I have looked for work consistently every week. I

have appli~dfor numerous jobs.

6. I have not found full-time employment to date.

7. In December 2013, I was appointed to the Criminal Justice Act Trial

Panel for the District of Arizona.

8. I am also a member of the Criminal Justice Act Appellate Panel for

the District of Arizona.

9. Since being terminated from PSL, I have been appointed to a

combined total of six cases, three appeals and three district court cases. The

hourly rate on these cases has ranged from $11 O/hr. to $126/hr.

1
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10. 1 have not been paid on any of these cases on which 1 have been

appointed since being terminated from PSL. (1 did receive a $201.56 payment on

one case on which 1was not formally appointed.)

11. Given the time lag in completing work on these cases and billing on

these cases, I do not anticipate receiving any income for this work in the 2014

calendar year.

12. 1 have also sporadically done contract work drafting motions and

appeals for a fellow lawyer who handles misdemeanors.

13. My husband, Michael O'Connor, was also tem1inated on May 20,

2013, effective May 31, 2013. Thus, as of May 31, 2013, without warning, our

household income went from over $250,000 (plus benefits such as health

insurance) to o.

14. Between August and December, our expenses were increased

because of the need to pay an additional approximately $1,250 per month to

maintain health insurance.

15. My husband was unemployed and had no earned income from May

31,2013 until January 2014, when he accepted a temporary faculty position out of

. state.

16. His move out of state has increased our living expenses

substantially, because now, in addition to our normal living expenses, he must pay

for housing and living expenses in California, as well as expenses associated with

occasional trips back to Arizona to visit with me and our family.

2
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17. Because of him being required to live out of state with its additional

expense, the income he has earned from this temporary position is inadequate to

satisfy our monthly living expenses (even apart from paying our own legal fees).

18. This temporary position ends on May 10, 2014, and he does not yet

have any contract promising employment after that date.

19. Since being fired, we have incurred substantial legal fees in an

attempt to enforce what we reasonably understood were our security of position

rights, earned in tenure.

20. In order to pay our living expenses, health insurance and medical

expenses, and legal fees since being fired, we have had to liquidate two retirement

accounts in their entirety and have taken on substantial amounts of credit card

debt. It appears likely that we will be faced with having to sell our home here in

Ariz0!la. in the near future order to remain solvent.

2L, "With respect to the liquidated retirement accounts, we have realized

substantially less than the amounts in those accounts due to taxes and penalties for

early withdrawal. We presently have approximately $1,000 in regular savings,

which is money transferred from our liquidated retirement accounts.

22. Thus, any requirement that we pay the requested legal fees of the

opposing party will constitute an extreme hardship.

/II

///
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I hereby declare under penalty of perjury that the foregoing is true and

con-ect to the best of my knowledge.

Executed on Apri1.L!l-, 2014.

Celia Rumann
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Legend of chronological list of objections:

All disputed fees are objected to based on Schweiger v. China Doll, 673 P.2d 927
(1983) and failure to comply with the requirements of the Local Rules. Where
multiple rule provisions are listed, it is because either multiple tasks were included
in the allotted time on a given day, each giving rise to a different objection or there
were multiple bases to object to the listed time/fee.

LRCivP 54.2: General failure to demonstrate reasonableness of requested fee.

LRCivP 54.2(d)(4)(C): Failure to demonstrate reasonableness of time/fee
identified and requested.

LRCivP 54.2(e)(2): Failure to demonstrate reasonableness of time/fee identified
and requested.

LRCivP 54.2(e)(1 )(B): Failure to specify time spent on individual tasks.

LRCivP 54.2(e)(1)(C): Failure to provide an adequate description of the services
provided.

LRCivP 54.2(e)(1 )(D): Failure to identify which lawyer completed each task.

LRCivP 54.2(e)(2)(A): Objection for lack of specificity to conference, telephonic
or not.

LRCivP 54.2(e)(2)(B): Objection for lack of specificity to legal research

LRCivP 54.2(e)(2)(C): Objection for lack of specificity with regard to preparation
of a document.

LRCivP 54.2(e)(3): Objection for lack of specificity with regard to requested
expenses.
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Date Attorney Time Basis for Dispute: For all, China Doll and
6/12/2013 NS 0.5 LRCivP 54.2(e)(2)(A)
6/12/2013 MC 1.3 LRCivP 54.2(e)(2)(A) & (B)
6/13/2013 MC 0.9 LRCivP 54.2(e)(2)(B)
6/17/2013 NS 0.4 LRCivP 54.2(e)(2)(A)
6/19/2013 MC 1.4 LRCivP 54.2(e)(2)(B) & (C) & (e)(2)
6/20/2013 NS 0.9 LRCivP 54.2(e)(2)(A)
6/20/2013 MC 1.6 LRCivP 54.2(e)(2) & (A) & (C)
6/21/2013 MC 0.3 LRCivP 54.2(e)(2)(C)
6/25/2013 NS 1 LRCivP 54.2(e)(2)(A)
6/27/2013 MC 2.1 LRCivP 54.2(e)(2)(A) & (B) & (C)
6/28/2013 MC 1.2 LRCivP 54.2(e)(2)(C)
6/28/2013 NS 0.3 LRCivP 54.2(e)(1)(B) & (e)(2)(C)
6/30/2013 MC 9.5 LRCivP 54.2(e)(2)(B) & (C)

7/1/2013 MC 4.4 LRCivP 54.2(d)(3) & (e)(2)(A), (B) & (C)
7/1/2013 NS 2.9 LRCivP 54.2(d)(3) & (e)(l)(B)
7/2/2013 MC 0.4 LRCivP 54.2(e)(2)(C)
7/3/2013 NS 0.4 LRCivP 54.2(e)(2)(C)
7/3/2013 MC 0.4 LRCivP 54.2(e)(2)(A) & (C)
7/5/2013 NS 2.3 LRCivP 54.2(e)(2)(A) & (B)
7/6/2013 NS 1 LRCivP 54.2(e)(2)(A) & (C) & (e)(l)(B)
7/6/2013 MC 1 LRCivP 54.2(e)(2)(A) & (C)
7/8/2013 MC 3 LRCivP 54.2(e)(2)(A), (B), & (C)
7/9/2013 NS 0.5 LRCivP 54.2(e)(2)(A)
7/9/2013 MC 0.4 LRCivP 54.2(e)(2)(A)

7/18/2013 NS 0.2 LRCivP 54.2(e)(2)(A)
7/27/2013 NS 1.5 LRCivP 54.2(e)(2)(B) & (C) & (e)(2)(B)
7/29/2013 NS 0.1 LRCivP 54.2(e)(1)(C) & (e)(2)
7/30/2013 MC 2.7 LRCivP 54.2(e)(2)(A), (B), & (C) & (e)(l)(B)
7/30/2013 NS 0.3 LRCivP 54.2(e)(2)(B) & (C) & (e)(2)
7/31/2013 MC 5 LRCivP 54.2(e)(2)(C)

8/1/2013 MC 3.8 LRCivP 54.2(e)(2)(C)
8/1/2013 NS 1.3 LRCivP 54.2(e)(2)(C)
8/2/2013 NS 0.8 LRCivP 54.2(e)(2)(A)
8/2/2013 MC 0.9 LRCivP 54.2(e)(2)(A) & (B)
8/9/2013 MC 1 LRCivP 54.2(e)(2)(C) & (e)(l)(D)
8/9/2013 NS 0.6 LRCivP 54.2(e)(1)(D)

8/22/2013 BN 2.7 LRCivP 54.2(d)(4)(C) & (e)(2)
8/23/2013 BN 1.6 LRCivP 54.2(d)(4)(C) & (e)(2)
8/23/2013 MC 0.2 LRCivP 54.2(e)(2)(A)

9/4/2013 NS 2.5 LRCivP 54.2(e(1)(C) & (e)(2)
9/5/2013 NS 2.2 LRCivP 54.2(e)(1)(C) & (e)(2)

9/10/2013 NS 1.5 LRCivP 54.2(e)(1)(C) & (e)(2)
9/11/2013 NS 1.7 LRCivP 54.2(e)(1)(C) & (e)(2)
9/14/2013 NS 3.1 LRCivP 54.2(e)(1)(C) & (e)(2)
9/15/2013 NS 6.6 LRCivP 54.2(e)(1)C) & (e)(2)
9/16/2013 MC 2.7 LRCivP 54.2(e)(2)
9/16/2013 NS 3.2 LRCivP 54.2(e)(1)(C) & (e)(2)

12/11/2013 NS 0.8 LRCivP 54.2(e)(2)(A) & (e)(2)
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12/11/2013 MC
12/13/2013 MC
12/23/2013 MC
12/23/2013 NS

1/3/2014 NS
1/3/2014 MC
1/8/2014 NS

1/26/2014 MC
1/27/2014 MC
1/27/2014 NS
1/28/2014 MC
1/29/2014 NS
1/30/2014 NS
1/30/2014 MC
1/31/2014 MC
1/31/2014 NS

2/4/2014 NS
2/4/2014 MC
2/7/2014 NS

2/17/2014 MC
2/18/2014 MC
2/19/2014 MC
2/20/2014 NS
2/20/2014 MC
2/21/2014 MC
2/21/2014 NS
2/24/2014 MC
3/24/2014 MC
3/25/2014 MC

Fee prep NS
? ?
? ?
? ?

0.8 LRCivP 54.2(e)(2)(A) & (B)
1.9 LRCivP 54.2(e)(2)(A)
0.9 LRCivP 54.2(e)(2)(A)
1.3 LRCivP 54.2(e)(1)(B) & (2)(A)
0.2 LRCivP 54.2(e)(2)
0.3 LRCivP 54.2(e)(2)
1.4 LRCivP 54.2(e)(2)(C) & (e)(l)(B)
5.2 LRCivP 54.2(e)(2)(C)
4.8 LRCivP 54.2(e)(2)(B) & (C)
2.2 LRCivP 54.2(e)(1)(C)
2.4 LRCivP 54.2(e)(2)(C)
1.5 LRCivP 54.2(e)(1)(B)
2.3 LRCivP 54.2(e)(2)(C)
0.7 LRCivP 54.2(e)(2)(C)
2.3 LRCivP 54.2(e)(2)(A) & (C)
2.6 LRCivP 54.2(e)(2)(B) & (C) & (e)(l)(B)
0.5 LRCivP 54.2(e)(2)(A)
0.6 LRCivP 54.2(e)(2)(A)
0.1 LRCivP 54.2(e)(2)(A)
4.4 LRCivP 54.2(e)(2)(B) & (C)
5.7 LRCivP 54.2(e)(2)(C)
1.1 LRCivP 54.2(e)(2)(C)
2.5 LRCivP 54.2(e)(2)(C)
0.4 LRCivP 54.2(e)(2)(C)
0.4 LRCivP 54.2(e)(2)(C)
1.2 LRCivP 54.2(e)(2)(C)
0.5 LRCivP 54.2(e)(2)(C)
0.2 LRCivP 54.2(e)(2)(C)
0.6 LRCivP 54.2(e)(2)(C)

$5,000 LRCivP 54.2 (Prospective estimate on fees motion)
$72.90 LRCivP 54.2(e)(3) (copy charges)

$4.80 LRCivP 54.2(e)(3) (fax charges)
$49.00 LRCivP 54.2(e)(3) (Westlaw/Lexis charges)
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