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December 29, 2020 J. Douglas Baldridge

T 202.344.4703
F 202.344.8300
JBaldridge@Venable.com

Via Electronic Mail and Federal Express
Jared L. Cherry

Phillips Winchester

4001 S 700 E. Suite 500

Salt Lake City, Utah 84107
jlc@phillipswinchester.com

Re:  Response to Your December 18, 2020 Letter
Dear Mr. Cherry:

As you know, Venable LLP represents Ms. Taylor Swift, TAS Rights Management, LLC
and Taylor Nation LLC (collectively, the “Swift Parties”). | am writing in response to your
December 18, 2020 letter alleging baseless claims of trademark infringement associated with the
release of Ms. Swift’s most recent album. Put simply, the Swift Parties have not infringed your
client’s trademark, and it is inconceivable that there is any likelihood of confusion between your
client’s theme park and related products and Ms. Swift’s music and related products.

Your letter states that the Swift Parties’ “use of the EVERMORE trademark infringes on
Evermore’s trademark rights and has resulted in actual confusion.” We disagree. In the Tenth
Circuit, six factors are relevant to determining a likelihood of confusion. Those factors are: (1) the
degree of similarity between the marks; (2) the intent of the alleged infringer in using the mark;
(3) evidence of actual confusion; (4) similarity of products and manner of marketing; (5) the degree
of care likely to be exercised by purchasers; and (6) the strength or weakness of the mark. Sally
Beauty Co. v. Beautyco, Inc., 304 F.3d 964, 972 (10th Cir. 2002) (citing King of the Mountain
Sports, Inc. v. Chrysler Corp., 185 F.3d 1084, 1089-90 (10th Cir. 1999). An examination of these
factors demonstrates the unfounded nature of your claim.

First, the obvious dissimilarity of the marks as to the appearance, sound, connotation, and
commercial impression eliminates any potential consumer confusion. Your client’s alleged
trademark “EVERMORE” is clearly dissimilar from “TAYLOR SWIFT EVERMORE
ALBUM. 1t is a well understood principle that additions or deletions to marks are sufficient to

! While Ms. Swift’s album is called “evermore,” as your letter acknowledges, the trademark
applications are for TAYLOR SWIFT EVERMORE ALBUM. This is because to the extent the Swift
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avoid a likelihood of confusion if the marks in their entireties convey significantly different
commercial impressions. See, e.g., Citigroup Inc. v. Capital City Bank Group, Inc., 637 F.3d 1344,
1356, 98 USPQ2d 1253, 1261 (Fed. Cir. 2011); Safer, Inc. v. OMS Invs., Inc., 94 USPQ2d 1031,
1044-45 (TTAB 2010). Your client is well aware of this principle, as it has previously argued it to
the U.S. Patent and Trademark Office. In fact, when arguing that EVERMORE could peacefully
co-exist with DR. EVERMOR—the owner of another trademark and the operator of a similar
park—for identical goods and services, your client argued:

[T]he title “Dr.” is applied to a person, thus communicating to the public that “Dr.
Evermor” refers to an individual. This fact is confirmed by the “Name/Portrait Statement”
included in the Cited Mark. Specifically, the Cited Mark indicates that “The likeness (or,
“portrait”) in the mark identifies a living individual whose consent is of record.” In this
particular context, the public would correctly assume that Dr. Evermor is the proprietor of
the goods bearing his name. For at least this reason, the Applicant respectfully asserts that
there is no likelihood of confusion between the Cited Mark and the Applicant’s mark.?

Here, the addition of TAYLOR SWIFT ... ALBUM clearly distinguishes the Swift Parties’
products and services from any products or services sold by your client, even more so than the
ambiguous word “DR.” did in the goods and services offered under the DR. EVERMOR mark—
a mark your client asserted could peacefully co-exist with its EVERMORE mark in USPTO
submissions. Your client cannot possibly reconcile a belief of no likelihood of confusion between
EVERMORE and DR. EVERMOR used on identical goods and services, with the assertion that
there is a likelihood of confusion between EVERMORE and TAYLOR SWIFT EVERMORE
ALBUM on entirely different goods and services. Further, in addition to differences between the
marks themselves and the goods and services they cover, the Swift Parties’ promotion of Ms.
Swift’s new album conveys a significantly different commercial impression from that of your
client’s amusement park. Among other things, the Swift Parties have consistently stylized
references to the new album in a way that is entirely distinct from your client’s branding, including
through their use of the all-lowercase lettering and font that has become widely associated with
Ms. Swift’s projects throughout 2020.2 Moreover, the Swift Parties consistently use the name

Parties intend to use a trademark on merchandise, they intend to use the trademark TAYLOR SWIFT
EVERMORE ALBUM.

2 See Office Action Responses dated March 10, 2014 submitted in connection with Serial Numbers
85933153 and 85933243 (attached as Exhibit A), among other similar filings.

8 Indeed, a part of the Swift Parties’ brand identity in recent years has been the use of specific fonts,
color palettes, and other stylized features to identify each of Ms. Swift’s albums or “eras,” including on all
related album merchandise and marketing materials. This era-specific branding enables consumers to
quickly associate the content with Ms. Swift’s projects, and not those of a third party.
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“Taylor Swift” and/or images of Taylor Swift in close proximity to any promotion of the album
and related merchandise. Whether in a vacuum or in the marketplace, these marks are plainly
distinct.

Second, you have not identified any evidence of actual confusion, likely because there is
none. You make the conclusory statement that “Evermore’s web traffic and digital marketing have
been negatively impacted since your adoption of the Evermore trademark’ and claim that “[d]uring
the week of December 6-12, 2020, [your client’s] website traffic experienced a dramatic departure
from typical levels.” As a preliminary matter, a change in website traffic does not equate to
trademark confusion. Furthermore, even if it did, any dramatic departure from typical levels that
occurred from December 6 — December 9 are in no way attributable to the Swift Parties because
Ms. Swift’s album name was not announced until December 10. Your attempt to fully impute an
alleged decline in email traffic to Ms. Swift’s new album is similarly misguided given the reality
of the industry-wide impacts COVID-19 has had on theme parks,* particularly in winter months
as temperatures decline and as case counts are soaring across the country. Lastly, and perhaps most
importantly, your client’s social media posts belie this claim as they have intentionally traded off
and taken advantage of this alleged attention in a transparent attempt to try to create an association
between your client and ours.

4 Indeed, internet traffic for theme parks is down across the entire industry, a reality no doubt
attributable to the ongoing global pandemic. As your client’s Facebook page makes clear: “The arts have
been hit hard by COVID-19 and Evermore is no exception.” Evermore Park Facebook Post (August 25,
2020). The difficulties theme parks have experienced during COVID-19 predate, and obviously have
nothing to do with, the release of Ms. Swift’s new album.
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If anything, your client’s website traffic has actually increased as a result of the release of Ms.
Swift’s recent album which, in turn, could only serve to enhance your client’s mark. Indeed, as
your client writes “everyone online is talking about us.”

Third, the products at issue and marketing methods could not be more dissimilar—further
weighing against a finding of a likelihood of confusion. Insomuch as your letter did not provide
any concrete evidence of your client’s trademark rights, our analysis will focus first on the USPTO
records, then on purported common law rights. With respect to the USPTO records, your client’s
registrations currently consist of clothing, as well as entertainment in the nature of acting services

5 To the extent you have any legitimate, admissible evidence of actual confusion, we invite you to

share it with us. Additionally, we are aware of your client’s Facebook post stating (in response to the
following post: “So @EvermorePark | see a marketing opportunity.....right? @taylorswift13
#evermorealbum ts #TaylorSwift ts”) “We reached out... and haven’t heard anything yet.” Our clients have
no record of any such contact. Once again, an attempt by your client to try to market with the Swift Parties
(and publicly informing consumers of this intent) belies the claim that your client is damaged or that there
is any likelihood of confusion.



Case 2:21-cv-00069-DAO Document 2-10 Filed 02/02/21 PagelD.82 Page 5 of 41

December 29, 2020
Page 5

and amusement park services. Because your client has argued to the USPTO that these goods and
services would be offered at a park located in Lindon, Utah (see Exhibit 1) and nothing in your
letter contradicts this, we assume the same is true. The Swift Parties’ products and services bearing
the TAYLOR SWIFT EVERMORE ALBUM mark do not, and will not, consist of those goods
and services offered exclusively at a park. As such, the products at issue and marketing methods
for them, with respect to the USPTO records, are different.

With respect to any purported common law rights your client may have in EVERMORE
on additional goods, your letter claims that “Evermore already offers goods bearing the
EVERMORE trademark, as shown in the following screen capture,” however, you have provided
no other evidence to support your client’s purported trademark rights in these items. In fact, from
what we can determine on the screenshot, it is unclear what trademark rights, if any, your client
has in the word EVERMORE for these products as the word EVERMORE only appears on, at
most, two items—and one such use appears to be ornamental in nature rather than as a trademark
to indicate the source of its clothing or to identify and distinguish its clothing from others.

Your letter points to “in park exclusive items” including small dragon eggs, guild patches,
and a small dragon mount and claims that items available on Ms. Swift’s website are similar. They
are not. The “in park exclusive items” are not available for purchase online; they are only allegedly
available to purchase “exclusively” at your client’s theme park®—a distribution channel that could
not be more disassociated with my client’s mark. The “merch” available on Ms. Swift’s website
related to her new album, on the other hand, is only available for purchase online—on a website
that is clearly branded with Ms. Swift’s name, likeness and/or image. As such, there is simply no
overlap in the marketing methods and channels of trade between our clients’ respective goods and
services, and thus no potential for lost sales or actual confusion between them. Moreover, contrary
to the assertion in your letter, the “merch” on Ms. Swift’s website only contains pictures of Ms.
Swift or album lyrics and is not identified as an “evermore” collection. Even the URL where this
merch is available makes no mention of “evermore”: https://store.taylorswift.com/?utm_campaign
=nav&utm_medium=referral&utm_source=taylorswift.com.” And, importantly, Ms. Swift’s

6 To be clear, you have presented zero evidence that these “in park” items are actively being sold.
As we are sure you understand, a screenshot of product images available exclusively at a physical location
is not sufficient to show use of a mark, either at the USPTO or to establish trademark rights—this is
especially true when the images do not show use of the mark, any information about how or where to
purchase the items, etc.

! As to the URLSs containing links to Ms. Swift’s store with “evermore” included in the web address,
these pages were merely for backend inventory and were never intended to be live or publicly available.
They were only available for a short period of time due to a mistake by one of the vendors in charge of
maintaining the website. They are no longer publicly available in connection with the word “evermore.”
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website does not sell small dragon eggs, guild patches, or small dragon mounts, and nothing could
be remotely characterized as such.

Fourth, consumers seeking to purchase merchandise related to Ms. Swift are sophisticated
and will take extreme care to ensure that items do, in fact, relate to her and not your client’s theme
park. As you may know, Ms. Swift has a large and extremely dedicated fan base. Ms. Swift is also
highly recognizable. The commercial value of an item related to Ms. Swift is distinct and easily
recognizable. You can rest assured that consumers seeking merchandise related to Ms. Swift,
rather than your client’s theme park, will ensure that they select the correct items.

Fifth, with respect to the strength of your client’s mark, the prevalence of other uses of
EVERMORE trademarks both in the marketplace and on the registry further supports the fact that
customers are able to distinguish between your client’s products and those offered by the Swift
Parties. Indeed, as already discussed above and as your client is well aware, there exists another
business in operation called Dr. Evermor’s Sculpture Park. See worldofevermor.com;
forevertron.myhopify.com/pages/about-us. Not only does it appear that your client does not have
any trademark issues with Dr. Evermor—the operator of another “park”—it has affirmatively
argued that the marks can peacefully co-exist. See supra and Exhibit 1. Even more telling, another
business—Evermore Medieval Festival (Evermore Faire)—operates a park-like medieval/magical
experience in the same niche market as your client. See https://www.evermorefaire.com/. The
presence of at least three park-like businesses operating with virtually identical Evermore names
speaks to the weakness of your client’s EVERMORE mark. To put it another way, if your client
has not been damaged by third parties operating identical businesses under identical trademarks,
it is implausible that your client would be damaged by a third party operating a completely different
business under a different trademark—as is the case here.

*k%k

Whether there is a likelihood of confusion between two marks can often be determined by
asking the following question: would a consumer who sees products being offered under a new
trademark believe they are associated with a senior trademark holder? Here, the answer is
assuredly, no. Simply put, our clients are using distinguishable marks, operate in separate
industries, and are competing for different consumers. Given the foregoing, we do not believe
there is any likelihood of confusion between these marks, and you have not presented any evidence
to the contrary. As explained throughout, your claims of trademark infringement are baseless, and
the Swift Parties decline your demand that they “cease and desist from [the] use of the
EVERMORE trademark.”



Case 2:21-cv-00069-DAO Document 2-10 Filed 02/02/21 PagelD.84 Page 7 of 41

December 29, 2020
Page 7

We trust that this resolves any concerns your client may have had, and we believe this
matter is resolved. Nevertheless, if you want to discuss this matter further, please feel free to
contact me at the above Washington, D.C. telephone number. The Swift Parties reserve all rights.

Sincerely,
R e s

J. Douglas Baldridge, Esq.

cc: Rebecca A. Liebowitz, Esq.



Case 2:21-cv-00069-DAO Document 2-10 Filed 02/02/21 PagelD.85 Page 8 of 41

EXHIBIT A



Case 2:21-cv-00069-DAO Document 2-10 Filed 02/02/21 PagelD.86 Page 9 of 41

Response to Office Action

The table below presents the data as entered.

SERIAL NUMBER 85933153

LAW OFFICE ASSIGNED LAW OFFICE 101

MARK SECTION

MARK http://tsdr.uspto.gov/img/85933153/large

LITERAL ELEMENT EVERMORE

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

e —y— The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

RESPONSE TO OFFICE ACTION

This is in response to the Office Action dated September 9, 2013, which was received in connection with the above-
identified application. The Office Action rejects the application pursuant to Section 2(d) of the Trademark Act on the grounds that
a likelihood of confusion exists between the Applicant's mark and trademark serial no. 85/466,723 for the mark “DR.
EVERMOR” (the “Cited Application”).

Reconsideration and allowance of the application is hereby respectfully requested because, as set forth in detail below,
Applicant’s mark is not likely to cause confusion or mistake with the Cited Application.

Remarks

In inre E. I. du Pont de Nemours & Co., 476 F.2d 1357 (C.C.P.A. 1973), the Court of Customs and Patent Appeals
discussed the factors relevant to a determination of likelihood of confusion. In ex parte examination, the issue of likelihood of
confusion typically revolves around the similarity or dissimilarity of the marks and the relatedness of the goods or services. The
other factors listed in du Pont may be considered if relevant evidence is contained in the record. See In re Majestic Distilling Co.,
315 F.3d 1311, 1315 (Fed. Cir. 2003) (“Not all of the DuPont factors may be relevant or of equal weight in a given case, and
‘any one of the factors may control a particular case,” quoting In re Dixie Restaurants, Inc., 105 F.3d 1405, 1406-07 (Fed. Cir.
1997)); In re National Novice Hockey League, Inc., 222 USPQ 638, 640 (TTAB 1984). In an ex parte case, the following factors
are usually the most relevant:

1. The similarity or dissimilarity of the marks in their entireties as to appearance, sound, connotation and commercial
impression.

2.  The relatedness of the goods or services as described in an application or registration or in connection with which a
prior mark is in use.

3.  The similarity or dissimilarity of established, likely-to-continue trade channels.

4.  The conditions under which and buyers to whom sales are made, i.e. “impulse” vs. careful, sophisticated
purchasing.
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The Applicant asserts that there is no likelihood of confusion between the Applicant’s Mark and the Cited Application for the
following reasons.

I. There is No Likelihood of Confusion When the Marks are considered in Their Entirety.

The Cited Mark and the Applicant’s marks must be considered in their entireties when determining whether there is
likelihood of confusion and the likelihood of confusion cannot be predicated on dissection of a mark; that is, on only part of a
mark. See In re National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985). The Court of Appeals for the Federal Circuit has
provided the following guidance with regard to determining and articulating likelihood of confusion:

The basic principle in determining confusion between marks is that marks must be compared in their entireties and must
be considered in connection with the particular goods or services for which they are used (citations omitted). It follows from
that principle that likelihood of confusion cannot be predicated on dissection of a mark, that is, on only part of a mark
(footnote omitted).

In re National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985) (emphasis added); see TMEP § 1207.01.

Additionally, the question in a likelihood of confusion analysis is not whether people will confuse the marks, but whether
the marks will confuse people into believing that the goods they identify come from the same source. In re West Point-Pepperell,
Inc., 468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For that reason, the test of likelihood of confusion is not whether the marks
can be distinguished when subjected to a side-by-side comparison. The question is whether the marks create the same overall
impression. See Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual Information Inst.,
Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection of the average purchaser who normally
retains a general rather than specific impression of trademarks. See Chemetron Corp. v. Morris Coupling & Clamp Co., 203
USPQ 537 (TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01(b). The analysis of
these issues brings the factors listed above into consideration.

The title “Dr.” in the Cited Mark provides a distinct commercial impression for several reasons. First, the addition of the
honorific title “Dr.” changes the commercial impression of the Cited Mark. The title Dr. has been associated with societal status
and education from time immemorial. TMEP § 1207.01(b)(iii) provides that “[a]dditions or deletions to marks may be sufficient to
avoid a likelihood of confusion if: (1) the marks in their entireties convey significantly different commercial impression....” The
Applicant respectfully asserts that the addition of the honorific title “Dr.” is more than a mere “peripheral difference[]” between
the Applicant’'s Mark and the Cited Mark. C.f. TMEP § 1207.01(b)(iii) (“[1]f the dominant portion of both marks is the same, then
the marks may be confusingly similar notwithstanding peripheral differences.”)

The only consideration given in the Office Action to the honorific title “Dr.” in the cited mark is the assertion that “the
deletion of the DR. portion from registrant’s mark is not sufficient to avoid confusion. The mere deletion of wording from a
registered mark may not be sufficient to overcome a likelihood of confusion.” Office Action at page 2. The foregoing is merely a
conclusion—not an analysis supporting the assertion that the consuming public would deem the honorific title “Dr.” to constitute
merely a “peripheral difference[].”

Second, the title “Dr.” is applied to a person, thus communicating to the public that “Dr. Evermor” refers to an individual.
This fact is confirmed by the “Name/Portrait Statement” included in the Cited Mark.  Specifically, the Cited Mark indicates that
“The likeness (or, "portrait") in the mark identifies a living individual whose consent is of record.” In this particular context, the
public would correctly assume that Dr. Evermor is the proprietor of the goods bearing his name. For at least this reason, the
Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark and the Applicant’'s mark, and the
rejection entered under § 2(d) should be withdrawn.

Il. The Channels of Trade Associated with the Applicant’s Mark and the Cited Registration are Distinct.

The TMEP indicates that it is appropriate to consider the “similarity or dissimilarity of established, likely-to-continue trade
channels.” TMEP §1207.01. The specimen showing use of the DR. EVERMOR mark refers to the FOREVERTRON sculpture.

The website operated by “Dr. Evermor” and pages linked to by “Dr. Evermor’s” site show that the Cited Mark has been used at
all relevant times as follows:

Dr. Evermor's Forevertron, built in the 1980s, is the largest scrap metal sculpture in the world, standing 50 ft. (15,2 m.)
high and 120 ft. (36,5 m.) wide, and weighing 300 tons. It is housed in Dr. Evermor's Art Park on Highway 12, in the
town of Sumpter, in Sauk County, Wisconsin, United States.
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See Exhibit 2, at page 4.

Given that the Cited Mark has been used in connection with a scrap metal sculpture and associated “Art Park” since the
1980s, the Applicant asserts that the Cited Mark has “established, likely-to-continue trade channels....” These “established,
likely-to-continue trade channels” pertain to the scrap metal garden located in the town of Sumpter, Wisconsin, where “Dr.
Evermor’s” one-of-a-kind sculpture is located.

The Office Action asserts that “[tlhe goods would be sold in clothing stores, websites, catalogues and departments;”
however, there is no evidence showing that this assertion is correct. On the contrary, the goods are likely to be distributed at the
“Art Park” operated by Dr. Evermor and located in the town of Sumpter, in Sauk County, Wisconsin.

The Applicant’s Mark will be used initially in connection with an amusement park located in Lindon, Utah. Attached as
Exhibit 1 is a news article from the Daily Herald, a newspaper in Utah. Accordingly, the evidence shows that the channels of
trade are likely to be distinct.

For at least this reason, the Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark

and the Applicant’s mark, and the rejection entered under § 2(d) should be withdrawn,

Conclusion

This response is believed to address all of the issues raised by the Examining Attorney. This application is now believed
to be in condition for registration. In the event the Examining Attorney does not agree with the sufficiency of this Response and
Amendment, Applicant respectfully requests that Applicant be given the opportunity to respond to any outstanding issues.
Applicant invites the Examining attorney to address any remaining issues in a telephone conference with the undersigned.

Please note that all correspondence regarding this application should be directed to the attention of the undersigned.

EVIDENCE SECTION
EVIDENCE FILE NAME(S)
ORIGINAL PDF FILE evi 233058189-193614241 . 2014-03-10 Exhibit 1.pdf
(Cz‘:)l:gvef)RTED PDF FILE(S) \TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xml4\ROA0002.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0003.JPG
ORIGINAL PDF FILE evi 233058189-193614241 . 2014-03-10 Exhibit 2 -
About Dr Evermor Page.pdf
g‘l’j:gvef)“m’ PDF FILE(S) \TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0004.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933 153\xmI4\ROA0005.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0006.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0007.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0008.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0009.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\331\85933153\xmI4\ROA0010.JPG
DESCRIPTION OF EVIDENCE FILE News article; website pages

SIGNATURE SECTION

RESPONSE SIGNATURE /Jared L. Cherry/

SIGNATORY'S NAME Jared L. Cherry

SIGNATORY'S POSITION Attorney of Record, Utah bar member
SIGNATORY'S PHONE NUMBER 8019354935

DATE SIGNED
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DATE SIGNED 03/10/2014

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Mon Mar 10 19:47:53 EDT 2014

USPTO/ROA-XX.XX.XX.XXX-20
140310194753987261-859331
53-500219¢bc99edcf79475ab
3cel5b6d9648b23b926b4f171
efbcb4944b368e58-N/A-N/A
-20140310193614241566

TEAS STAMP

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 85933153 EVERMORE(Standard Characters, see http://tsdr.uspto.gov/img/85933153/large) has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

RESPONSE TO OFFICE ACTION

This is in response to the Office Action dated September 9, 2013, which was received in connection with the above-identified
application. The Office Action rejects the application pursuant to Section 2(d) of the Trademark Act on the grounds that a likelihood
of confusion exists between the Applicant’'s mark and trademark serial no. 85/466,723 for the mark “DR. EVERMOR” (the “Cited
Application”).

Reconsideration and allowance of the application is hereby respectfully requested because, as set forth in detail below,
Applicant’s mark is not likely to cause confusion or mistake with the Cited Application.

Remarks

In Inre E. I. du Pont de Nemours & Co., 476 F.2d 1357 (C.C.P.A. 1973), the Court of Customs and Patent Appeals
discussed the factors relevant to a determination of likelihood of confusion. In ex parte examination, the issue of likelihood of
confusion typically revolves around the similarity or dissimilarity of the marks and the relatedness of the goods or services. The
other factors listed in du Pont may be considered if relevant evidence is contained in the record. See In re Majestic Distilling Co.,
315 F.3d 1311, 1315 (Fed. Cir. 2003) (“Not all of the DuPont factors may be relevant or of equal weight in a given case, and ‘any
one of the factors may control a particular case,” quoting In re Dixie Restaurants, Inc., 105 F.3d 1405, 1406-07 (Fed. Cir. 1997));
In re National Novice Hockey League, Inc., 222 USPQ 638, 640 (TTAB 1984). In an ex parte case, the following factors are usually
the most relevant:

1. The similarity or dissimilarity of the marks in their entireties as to appearance, sound, connotation and commercial
impression.

2. The relatedness of the goods or services as described in an application or registration or in connection with which a
prior mark is in use.

3.  The similarity or dissimilarity of established, likely-to-continue trade channels.

4.  The conditions under which and buyers to whom sales are made, i.e. “impulse” vs. careful, sophisticated purchasing.
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The Applicant asserts that there is no likelihood of confusion between the Applicant’'s Mark and the Cited Application for the
following reasons.

I. There is No Likelihood of Confusion When the Marks are considered in Their Entirety.

The Cited Mark and the Applicant’s marks must be considered in their entireties when determining whether there is likelihood
of confusion and the likelihood of confusion cannot be predicated on dissection of a mark; that is, on only part of a mark. See In re
National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985). The Court of Appeals for the Federal Circuit has provided the following

guidance with regard to determining and articulating likelihood of confusion:

The basic principle in determining confusion between marks is that marks must be compared in their entireties and must be
considered in connection with the particular goods or services for which they are used (citations omitted). It follows from that
principle that likelihood of confusion cannot be predicated on dissection of a mark, that is, on only part of a mark (footnote
omitted).

In re National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985) (emphasis added); see TMEP § 1207.01.

Additionally, the question in a likelihood of confusion analysis is not whether people will confuse the marks, but whether the
marks will confuse people into believing that the goods they identify come from the same source. In re West Point-Pepperell, Inc.,
468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For that reason, the test of likelihood of confusion is not whether the marks can be
distinguished when subjected to a side-by-side comparison. The question is whether the marks create the same overall
impression. See Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual Information Inst., Inc.
v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection of the average purchaser who normally retains a
general rather than specific impression of trademarks. See Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537
(TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01(b). The analysis of these issues
brings the factors listed above into consideration.

The title “Dr.” in the Cited Mark provides a distinct commercial impression for several reasons. First, the addition of the
honorific title “Dr.” changes the commercial impression of the Cited Mark. The title Dr. has been associated with societal status
and education from time immemorial. TMEP § 1207.01(b)(iii) provides that “[a]dditions or deletions to marks may be sufficient to
avoid a likelihood of confusion if: (1) the marks in their entireties convey significantly different commercial impression....” The
Applicant respectfully asserts that the addition of the honorific title “Dr.” is more than a mere “peripheral difference[]” between the
Applicant’s Mark and the Cited Mark. C.f. TMEP § 1207.01(b)(iii) (“[lIf the dominant portion of both marks is the same, then the
marks may be confusingly similar notwithstanding peripheral differences.”)

The only consideration given in the Office Action to the honorific title “Dr.” in the cited mark is the assertion that “the
deletion of the DR. portion from registrant’s mark is not sufficient to avoid confusion. The mere deletion of wording from a
registered mark may not be sufficient to overcome a likelihood of confusion.” Office Action at page 2. The foregoing is merely a
conclusion—not an analysis supporting the assertion that the consuming public would deem the honorific title “Dr.” to constitute
merely a “peripheral difference[].”

Second, the title “Dr.” is applied to a person, thus communicating to the public that “Dr. Evermor” refers to an individual.
This fact is confirmed by the “Name/Portrait Statement” included in the Cited Mark. Specifically, the Cited Mark indicates that
“The likeness (or, "portrait") in the mark identifies a living individual whose consent is of record.” In this particular context, the
public would correctly assume that Dr. Evermor is the proprietor of the goods bearing his name. For at least this reason, the
Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark and the Applicant’'s mark, and the
rejection entered under § 2(d) should be withdrawn.

Il. The Channels of Trade Associated with the Applicant’s Mark and the Cited Registration are Distinct.

The TMEP indicates that it is appropriate to consider the “similarity or dissimilarity of established, likely-to-continue trade
channels.” TMEP §1207.01. The specimen showing use of the DR. EVERMOR mark refers to the FOREVERTRON sculpture.
The website operated by “Dr. Evermor” and pages linked to by “Dr. Evermor’s” site show that the Cited Mark has been used at
all relevant times as follows:

Dr. Evermor's Forevertron, built in the 1980s, is the largest scrap metal sculpture in the world, standing 50 ft. (15,2 m.)
high and 120 ft. (36,5 m.) wide, and weighing 300 tons. It is housed in Dr. Evermor's Art Park on Highway 12, in the town
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of Sumpter, in Sauk County, Wisconsin, United States.

See Exhibit 2, at page 4.

Given that the Cited Mark has been used in connection with a scrap metal sculpture and associated “Art Park” since the
1980s, the Applicant asserts that the Cited Mark has “established, likely-to-continue trade channels....” These “established, likely-
to-continue trade channels” pertain to the scrap metal garden located in the town of Sumpter, Wisconsin, where “Dr. Evermor’s”
one-of-a-kind sculpture is located.

The Office Action asserts that “[t]he goods would be sold in clothing stores, websites, catalogues and departments;”
however, there is no evidence showing that this assertion is correct. On the contrary, the goods are likely to be distributed at the
“Art Park” operated by Dr. Evermor and located in the town of Sumpter, in Sauk County, Wisconsin.

The Applicant’s Mark will be used initially in connection with an amusement park located in Lindon, Utah. Attached as
Exhibit 1 is a news article from the Daily Herald, a newspaper in Utah. Accordingly, the evidence shows that the channels of trade
are likely to be distinct.

For at least this reason, the Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark and
the Applicant’s mark, and the rejection entered under § 2(d) should be withdrawn.

Conclusion

This response is believed to address all of the issues raised by the Examining Attorney. This application is now believed to
be in condition for registration. In the event the Examining Attorney does not agree with the sufficiency of this Response and
Amendment, Applicant respectfully requests that Applicant be given the opportunity to respond to any outstanding issues. Applicant
invites the Examining attorney to address any remaining issues in a telephone conference with the undersigned.

Please note that all correspondence regarding this application should be directed to the attention of the undersigned.

EVIDENCE

Evidence in the nature of News article; website pages has been attached.
Original PDF file:

evi_233058189-193614241 . 2014-03-10_Exhibit_1.pdf

Converted PDF file(s) ( 2 pages)

Evidence-1

Evidence-2

Original PDF file:

evi_233058189-193614241 . 2014-03-10_Exhibit 2 - About Dr_Evermor Page.pdf
Converted PDF file(s) ( 7 pages)

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

SIGNATURE(S)

Response Signature

Signature: /Jared L. Cherry/  Date: 03/10/2014
Signatory's Name: Jared L. Cherry

Signatory's Position: Attorney of Record, Utah bar member

Signatory's Phone Number: 8019354935

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
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withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or
Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

Serial Number: 85933153

Internet Transmission Date: Mon Mar 10 19:47:53 EDT 2014

TEAS Stamp: USPTO/ROA-XX.XX.XX.XXX-20140310194753987
261-85933153-500219¢bc99edcf79475ab3cel5
b6d9648b23b926b41171ef9bcb4944b368e58-N/
A-N/A-20140310193614241566
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3/10/2014 In The News
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http://worldofdrever mor.com/in-the-news-c10897.html
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Response to Office Action

The table below presents the data as entered.

SERIAL NUMBER 85933243

LAW OFFICE ASSIGNED LAW OFFICE 101

MARK SECTION

MARK http://tsdr.uspto.gov/img/85933243/large

LITERAL ELEMENT EVERMORE

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

e —y— The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

RESPONSE TO OFFICE ACTION

This is in response to the Office Action dated September 9, 2013, which was received in connection with the above-
identified application. The Office Action rejects the application pursuant to Section 2(d) of the Trademark Act on the grounds that
a likelihood of confusion exists between the Applicant's mark and trademark serial no. 85/447,625 for the mark “DR.
EVERMOR” (the “Cited Application”).

Reconsideration and allowance of the application is hereby respectfully requested because, as set forth in detail below,
Applicant’s mark is not likely to cause confusion or mistake with the Cited Application.

Remarks

In inre E. I. du Pont de Nemours & Co., 476 F.2d 1357 (C.C.P.A. 1973), the Court of Customs and Patent Appeals
discussed the factors relevant to a determination of likelihood of confusion. In ex parte examination, the issue of likelihood of
confusion typically revolves around the similarity or dissimilarity of the marks and the relatedness of the goods or services. The
other factors listed in du Pont may be considered if relevant evidence is contained in the record. See In re Majestic Distilling Co.,
315 F.3d 1311, 1315 (Fed. Cir. 2003) (“Not all of the DuPont factors may be relevant or of equal weight in a given case, and
‘any one of the factors may control a particular case,” quoting In re Dixie Restaurants, Inc., 105 F.3d 1405, 1406-07 (Fed. Cir.
1997)); In re National Novice Hockey League, Inc., 222 USPQ 638, 640 (TTAB 1984). In an ex parte case, the following factors
are usually the most relevant:

1. The similarity or dissimilarity of the marks in their entireties as to appearance, sound, connotation and commercial
impression.

2.  The relatedness of the goods or services as described in an application or registration or in connection with which a
prior mark is in use.

3.  The similarity or dissimilarity of established, likely-to-continue trade channels.

4.  The conditions under which and buyers to whom sales are made, i.e. “impulse” vs. careful, sophisticated
purchasing.
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The Applicant asserts that there is no likelihood of confusion between the Applicant’s Mark and the Cited Application for the
following reasons.

I. There is No Likelihood of Confusion When the Marks are considered in Their Entirety.

The Cited Mark and the Applicant’s marks must be considered in their entireties when determining whether there is
likelihood of confusion and the likelihood of confusion cannot be predicated on dissection of a mark; that is, on only part of a
mark. See In re National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985). The Court of Appeals for the Federal Circuit has
provided the following guidance with regard to determining and articulating likelihood of confusion:

The basic principle in determining confusion between marks is that marks must be compared in their entireties and must
be considered in connection with the particular goods or services for which they are used (citations omitted). It follows from
that principle that likelihood of confusion cannot be predicated on dissection of a mark, that is, on only part of a mark
(footnote omitted).

In re National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985) (emphasis added); see TMEP § 1207.01.

Additionally, the question in a likelihood of confusion analysis is not whether people will confuse the marks, but whether
the marks will confuse people into believing that the goods they identify come from the same source. In re West Point-Pepperell,
Inc., 468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For that reason, the test of likelihood of confusion is not whether the marks
can be distinguished when subjected to a side-by-side comparison. The question is whether the marks create the same overall
impression. See Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual Information Inst.,
Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection of the average purchaser who normally
retains a general rather than specific impression of trademarks. See Chemetron Corp. v. Morris Coupling & Clamp Co., 203
USPQ 537 (TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01(b). The analysis of
these issues brings the factors listed above into consideration.

The title “Dr.” in the Cited Mark provides a distinct commercial impression for several reasons. First, the addition of the
honorific title “Dr.” changes the commercial impression of the Cited Mark. The title Dr. has been associated with societal status
and education from time immemorial. TMEP § 1207.01(b)(iii) provides that “[a]dditions or deletions to marks may be sufficient to
avoid a likelihood of confusion if: (1) the marks in their entireties convey significantly different commercial impression....” The
Applicant respectfully asserts that the addition of the honorific title “Dr.” is more than a mere “peripheral difference[]” between
the Applicant’'s Mark and the Cited Mark. C.f. TMEP § 1207.01(b)(iii) (“[1]f the dominant portion of both marks is the same, then
the marks may be confusingly similar notwithstanding peripheral differences.”)

The only consideration given in the Office Action to the honorific title “Dr.” in the cited mark is the assertion that “the
deletion of the DR. portion from registrant’s mark is not sufficient to avoid confusion. The mere deletion of wording from a
registered mark may not be sufficient to overcome a likelihood of confusion.” Office Action at page 2. The foregoing is merely a
conclusion—not an analysis supporting the assertion that the consuming public would deem the honorific title “Dr.” to constitute
merely a “peripheral difference[].”

Second, the title “Dr.” is applied to a person, thus communicating to the public that “Dr. Evermor” refers to an individual.
This fact is confirmed by the “Name/Portrait Statement” included in the Cited Mark.  Specifically, the Cited Mark indicates that
“Dr. Evermor” is a “pseudonym of Thomas Owen Every, a living individual....” The specimen showing use of the Cited Mark
provides: “Visit Dr. Evermor’s Park,” “Now is your chance to own a little piece of Dr. Evermor's incredible imagination,” and
“Contact Dr. Evermor.” A copy of the specimen of use submitted in connection with the Cited Mark is attached as Exhibit 1, and
shows the foregoing use of the Cited Mark. Attached as Exhibit 2 is the “In the News” page from Dr. Evermor’s site and
printouts from the Wikipedia.org and PBS.org pages that are listed on Dr. Evermor’s “In the News” page. = The PBS.org
attached as Exhibit 2 states “l [Thomas Owen Every] became Dr. Evermor around 1983 when we started to build the
Forevertron." In this particular context, the public would correctly assume that Dr. Evermor is the proprietor of the theme park
bearing his name. No similar association would be reached in connection with the Applicant’s Mark.

For at least these reasons, the Applicant respectfully asserts that there is no likelihood of confusion between the Cited
Mark and the Applicant’'s mark, and the rejection entered under § 2(d) should be withdrawn.

Il. The Goods Recited in Applicant’s Mark and the Cited Registration are Distinguishable.
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Although the Office Action notes that the goods and services recited in the Applicant’s Mark and the Cited Mark are
different, the Office Action concludes that the goods are services are likely to be confused because “[t]he services would be
marketed to people who are interested in visiting an entertainment venue.” The Applicant respectfully notes that this
characterization overgeneralizes the goods and services recited in both the Applicant’s Mark and the Cited Mark.

The TMEP indicates that it is appropriate to consider the “similarity or dissimilarity of established, likely-to-continue trade

channels.” TMEP §1207.01. The website operated by “Dr. Evermor” and the Wikipedia.org page linked to by “Dr. Evermor’s
site shows that the Cited Mark has been used at all relevant times as follows:
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Dr. Evermor's Forevertron, built in the 1980s, is the largest scrap metal sculpture in the world, standing 50 ft. (15,2 m.)
high and 120 ft. (36,5 m.) wide, and weighing 300 tons. It is housed in Dr. Evermor's Art Park on
Highway 12, in the town of Sumpter, in Sauk County, Wisconsin, United States.

See Exhibit 2, at page 4.

Given that the Cited Mark has been used in connection with a scrap metal sculpture and associated “Art Park” since the
1980s, the Applicant asserts that the Cited Mark has “established, likely-to-continue trade channels....” These “established,
likely-to-continue trade channels” pertain to the scrap metal garden located in the town of Sumpter, Wisconsin, where “Dr.
Evermor’s” one-of-a-kind sculpture is located. Further, the Applicant respectfully asserts that the channels of trade focusing on
consumers interested in visiting the scrap metal garden located in the town of Sumpter, Wisconsin are likely to have a unique
interest or curiosity that is not reasonably equivalent to channels seeking “people who are interested in visiting an entertainment
venue.” Contrary to the assertion in the Office Action, the consumers who may be interested in the specific venue with which the
Cited Mark is used would likely encompass a small subset of “people who are interested in visiting an entertainment venue.”

For at least this reason, the Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark
and the Applicant’s mark, and the rejection entered under § 2(d) should be withdrawn.

Conclusion

This response is believed to address all of the issues raised by the Examining Attorney. This application is now believed
to be in condition for registration. In the event the Examining Attorney does not agree with the sufficiency of this Response and
Amendment, Applicant respectfully requests that Applicant be given the opportunity to respond to any outstanding issues.
Applicant invites the Examining attorney to address any remaining issues in a telephone conference with the undersigned.
Please note that all correspondence regarding this application should be directed to the attention of the undersigned.

EVIDENCE SECTION
EVIDENCE FILE NAME(S)
ORIGINAL PDF FILE evi 233058189-194117736 . Exhibit 1 - Specimen from Cited Mark.pdf
(Cl(l’)l;‘gVefRTED PDF FILE(S) \TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0002.JPG
ORIGINAL PDF FILE evi 233058189-194117736 . Exhibit 2 - About Dr Evermor Page.pdf
8‘;1:;’;)“‘3” PDF FILE(S) \TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0003.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0004.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0005.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0006.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0007.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0008.JPG
\TICRS\EXPORT16\IMAGEOUT16\859\332\85933243\xmI4\ROA0009.JPG
DESCRIPTION OF EVIDENCE FILE Specimen submitted with the Cited Mark; website pages

SIGNATURE SECTION

RESPONSE SIGNATURE /Jared L. Cherry/

SIGNATORY'S NAME Jared L. Cherry

SIGNATORY'S POSITION Attorney of Record, Utah bar member
SIGNATORY'S PHONE NUMBER 8019354935

DATE SIGNED 03/10/2014
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AUTHORIZED SIGNATORY YES
FILING INFORMATION SECTION
SUBMIT DATE Mon Mar 10 20:00:42 EDT 2014

USPTO/ROA-XX. XX XX.XXX-20
140310200042916277-859332
43-500813a5cea56e8b9a86c0
5f8113¢2f782c4bf3c16d811a
d9b362c5fc564498a-N/A-N/A
-20140310194117736631

TEAS STAMP

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 85933243 EVERMORE(Standard Characters, see http://tsdr.uspto.gov/img/85933243/large) has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

RESPONSE TO OFFICE ACTION

This is in response to the Office Action dated September 9, 2013, which was received in connection with the above-identified
application. The Office Action rejects the application pursuant to Section 2(d) of the Trademark Act on the grounds that a likelihood
of confusion exists between the Applicant’s mark and trademark serial no. 85/447,625 for the mark “DR. EVERMOR” (the “Cited
Application”).

Reconsideration and allowance of the application is hereby respectfully requested because, as set forth in detail below,
Applicant’s mark is not likely to cause confusion or mistake with the Cited Application.

Remarks

In Inre E. I. du Pont de Nemours & Co., 476 F.2d 1357 (C.C.P.A. 1973), the Court of Customs and Patent Appeals
discussed the factors relevant to a determination of likelihood of confusion. In ex parte examination, the issue of likelihood of
confusion typically revolves around the similarity or dissimilarity of the marks and the relatedness of the goods or services. The
other factors listed in du Pont may be considered if relevant evidence is contained in the record. See In re Majestic Distilling Co.,
315 F.3d 1311, 1315 (Fed. Cir. 2003) (“Not all of the DuPont factors may be relevant or of equal weight in a given case, and ‘any
one of the factors may control a particular case,” quoting In re Dixie Restaurants, Inc., 105 F.3d 1405, 1406-07 (Fed. Cir. 1997));
In re National Novice Hockey League, Inc., 222 USPQ 638, 640 (TTAB 1984). In an ex parte case, the following factors are usually
the most relevant:

1. The similarity or dissimilarity of the marks in their entireties as to appearance, sound, connotation and commercial
impression.

2.  The relatedness of the goods or services as described in an application or registration or in connection with which a
prior mark is in use.

3. The similarity or dissimilarity of established, likely-to-continue trade channels.

4. The conditions under which and buyers to whom sales are made, i.e. “impulse” vs. careful, sophisticated purchasing.
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The Applicant asserts that there is no likelihood of confusion between the Applicant’s Mark and the Cited Application for the
following reasons.

I. There is No Likelihood of Confusion When the Marks are considered in Their Entirety.

The Cited Mark and the Applicant’s marks must be considered in their entireties when determining whether there is likelihood
of confusion and the likelihood of confusion cannot be predicated on dissection of a mark; that is, on only part of a mark. See In re
National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985). The Court of Appeals for the Federal Circuit has provided the following
guidance with regard to determining and articulating likelihood of confusion:

The basic principle in determining confusion between marks is that marks must be compared in their entireties and must be
considered in connection with the particular goods or services for which they are used (citations omitted). It follows from that
principle that likelihood of confusion cannot be predicated on dissection of a mark, that is, on only part of a mark (footnote
omitted).

In re National Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985) (emphasis added); see TMEP § 1207.01.

Additionally, the question in a likelihood of confusion analysis is not whether people will confuse the marks, but whether the
marks will confuse people into believing that the goods they identify come from the same source. In re West Point-Pepperell, Inc.,
468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For that reason, the test of likelihood of confusion is not whether the marks can be
distinguished when subjected to a side-by-side comparison. The question is whether the marks create the same overall
impression. See Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual Information Inst., Inc.
v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection of the average purchaser who normally retains a
general rather than specific impression of trademarks. See Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537
(TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01(b). The analysis of these issues
brings the factors listed above into consideration.

The title “Dr.” in the Cited Mark provides a distinct commercial impression for several reasons. First, the addition of the
honorific title “Dr.” changes the commercial impression of the Cited Mark. The title Dr. has been associated with societal status
and education from time immemorial. TMEP § 1207.01(b)(iii) provides that “[a]dditions or deletions to marks may be sufficient to
avoid a likelihood of confusion if: (1) the marks in their entireties convey significantly different commercial impression....” The
Applicant respectfully asserts that the addition of the honorific title “Dr.” is more than a mere “peripheral difference[]” between the
Applicant’s Mark and the Cited Mark. C.f. TMEP § 1207.01(b)(iii) (“[IIf the dominant portion of both marks is the same, then the
marks may be confusingly similar notwithstanding peripheral differences.”)

The only consideration given in the Office Action to the honorific title “Dr.” in the cited mark is the assertion that “the
deletion of the DR. portion from registrant’'s mark is not sufficient to avoid confusion. The mere deletion of wording from a
registered mark may not be sufficient to overcome a likelihood of confusion.” Office Action at page 2. The foregoing is merely a
conclusion—not an analysis supporting the assertion that the consuming public would deem the honorific title “Dr.” to constitute
merely a “peripheral difference[].”

Second, the title “Dr.” is applied to a person, thus communicating to the public that “Dr. Evermor” refers to an individual.
This fact is confirmed by the “Name/Portrait Statement” included in the Cited Mark.  Specifically, the Cited Mark indicates that “Dr.
Evermor” is a “pseudonym of Thomas Owen Every, a living individual....” The specimen showing use of the Cited Mark provides:
“Visit Dr. Evermor’s Park,” “Now is your chance to own a little piece of Dr. Evermor's incredible imagination,” and “Contact Dr.
Evermor.” A copy of the specimen of use submitted in connection with the Cited Mark is attached as Exhibit 1, and shows the
foregoing use of the Cited Mark. Attached as Exhibit 2 is the “In the News” page from Dr. Evermor’s site and printouts from the
Wikipedia.org and PBS.org pages that are listed on Dr. Evermor’s “In the News” page.  The PBS.org attached as Exhibit 2 states
“I [Thomas Owen Every] became Dr. Evermor around 1983 when we started to build the Forevertron." In this particular context, the
public would correctly assume that Dr. Evermor is the proprietor of the theme park bearing his name. No similar association would
be reached in connection with the Applicant’s Mark.

For at least these reasons, the Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark
and the Applicant’s mark, and the rejection entered under § 2(d) should be withdrawn.

Il. The Goods Recited in Applicant’s Mark and the Cited Registration are Distinguishable.
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Although the Office Action notes that the goods and services recited in the Applicant’'s Mark and the Cited Mark are
different, the Office Action concludes that the goods are services are likely to be confused because “[t]he services would be
marketed to people who are interested in visiting an entertainment venue.” The Applicant respectfully notes that this
characterization overgeneralizes the goods and services recited in both the Applicant's Mark and the Cited Mark.

The TMEP indicates that it is appropriate to consider the “similarity or dissimilarity of established, likely-to-continue trade
channels.” TMEP §1207.01. The website operated by “Dr. Evermor” and the Wikipedia.org page linked to by “Dr. Evermor’s”
site shows that the Cited Mark has been used at all relevant times as follows:
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Dr. Evermor's Forevertron, built in the 1980s, is the largest scrap metal sculpture in the world, standing 50 ft. (15,2 m.)
high and 120 ft. (36,5 m.) wide, and weighing 300 tons. It is housed in Dr. Evermor's Art Park on
Highway 12, in the town of Sumpter, in Sauk County, Wisconsin, United States.

See Exhibit 2, at page 4.

Given that the Cited Mark has been used in connection with a scrap metal sculpture and associated “Art Park” since the
1980s, the Applicant asserts that the Cited Mark has “established, likely-to-continue trade channels....” These “established, likely-
to-continue trade channels” pertain to the scrap metal garden located in the town of Sumpter, Wisconsin, where “Dr. Evermor’s”
one-of-a-kind sculpture is located. Further, the Applicant respectfully asserts that the channels of trade focusing on consumers
interested in visiting the scrap metal garden located in the town of Sumpter, Wisconsin are likely to have a unique interest or
curiosity that is not reasonably equivalent to channels seeking “people who are interested in visiting an entertainment venue.”
Contrary to the assertion in the Office Action, the consumers who may be interested in the specific venue with which the Cited Mark
is used would likely encompass a small subset of “people who are interested in visiting an entertainment venue.”

For at least this reason, the Applicant respectfully asserts that there is no likelihood of confusion between the Cited Mark and

the Applicant’s mark, and the rejection entered under § 2(d) should be withdrawn.

Conclusion

This response is believed to address all of the issues raised by the Examining Attorney. This application is now believed to
be in condition for registration. In the event the Examining Attorney does not agree with the sufficiency of this Response and
Amendment, Applicant respectfully requests that Applicant be given the opportunity to respond to any outstanding issues. Applicant

invites the Examining attorney to address any remaining issues in a telephone conference with the undersigned.
Please note that all correspondence regarding this application should be directed to the attention of the undersigned.

EVIDENCE

Evidence in the nature of Specimen submitted with the Cited Mark; website pages has been attached.
Original PDF file:

evi_233058189-194117736_. Exhibit 1 - Specimen_from_Cited Mark.pdf
Converted PDF file(s) ( 1 page)

Evidence-1

Original PDF file:

evi 233058189-194117736 . Exhibit 2 - About Dr Evermor Page.pdf
Converted PDF file(s) ( 7 pages)

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

SIGNATURE(S)

Response Signature

Signature: /Jared L. Cherry/  Date: 03/10/2014
Signatory's Name: Jared L. Cherry

Signatory's Position: Attorney of Record, Utah bar member

Signatory's Phone Number: 8019354935

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or
Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.
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