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Chairman Johnson, Ranking M�mb�r Issa, and distinguish�d m�mb�rs of th� 
Subcommitte��:

Theank you for th� opportunity to t�stify today r�garding th� n��d for additional 
judg�ships on th� f�d�ral courts of app�als.  My nam� is Marin Kath�rin� L�vy, and I am a 
Prof�ssor of Law at th� Duk� Univ�rsity School of Law.  My r�s�arch and t�aching ov�r th�
past tw�lv� y�ars hav� focus�d on judicial administration and th� f�d�ral courts of app�als. 
I hav� publish�d ov�r a doz�n scholarly works on th�s� topics, s�v�ral of which w�r� 
coauthor�d with f�d�ral app�llat� judg�s.  

I am sur� that I do not n��d to str�ss to this Subcommitte�� th� importanc� of th� 
f�d�ral courts of app�als in th� functioning of our judicial syst�m, and our gov�rnm�nt 
mor� g�n�rally.  According to r�c�nt statistics provid�d by th� Administrativ� Officc� of th� 
U.S. Courts, th� thirt��n courts of app�als coll�ctiv�ly d�cid�d mor� than 50,000 app�als in 
2019.1  By contrast, th� Supr�m� Court d�cid�d far f�w�r than 100 app�als in �ach of its 
past two t�rms.2  The� k�y point is that th� f�d�ral courts of app�als ar� �ffe�ctiv�ly th� 

1  Sp�cificcally, th� courts of app�als tog�th�r t�rminat�d 50,050 app�als.  Theis ficgur� was arriv�d at by 
combining two data tabl�s from th� Administrativ� Officc� of th� U.S. Courts.  The� ficrst not�s that th� U.S Courts of
App�als (�xcluding th� U.S. Court of App�als for th� F�d�ral Circuit) tog�th�r t�rminat�d 48,811 app�als in 2019.  
See U.S. Courts of Appeals – Cases Commenced, Terminated, and Pending During the 12-Month Periods Ending 
December 31, 2018 and 2019, ADMIN. OFF. OF THE U.S. CTS., tbl.B, 
htteps://www.uscourts.gov/statistics/tabl�/b/statistical-tabl�s-f�d�ral-judiciary/2019/12/31.  The� s�cond not�s that 
th� U.S Court of App�als for th� F�d�ral Circuit t�rminat�d 1,239 app�als by judg�s in 2019.  See U.S. Court of 
Appeals for the Federal Circuit – Appeals Filed, Terminated, and Pending During the 12-Month Period Ending 
December 31, 2019, ADMIN. OFF. OF THE U.S. CTS., tbl.B-8, htteps://www.uscourts.gov/statistics/tabl�/b-8/statistical-
tabl�s-f�d�ral-judiciary/2019/12/31.

2  In fact, th� Supr�m� Court r�l�as�d 61 m�rits opinions in Octob�r T�rm 2019.  See SCOTUSBLOG, FINAL STAT

PACK FOR OCTOBER TERM 2019 (2020), htteps://www.scotusblog.com/wp-cont�nt/uploads/2020/07/Final-Statpack-
7.20.20200.pdf.  It r�l�as�d 72 m�rits opinions in Octob�r T�rm 2018.  See SCOTUSBLOG, FINAL STAT PACK FOR 
OCTOBER TERM 2018 (2019), htteps://www.scotusblog.com/wp-cont�nt/uploads/2019/07/StatPack_OT18-
7_30_19.pdf.  
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courts of last r�sort for t�ns of thousands of litigants across th� country.  It is th�r�for� 
critical that th�y hav� sufficci�nt r�sourc�s, including, ficrst and for�most, a sufficci�nt 
numb�r of judg�s.  Bas�d upon my r�s�arch, I b�li�v� that Congr�ss should authoriz� n�w 
judg�ships for th� courts of app�als to k��p pac� with high�r cas�loads—as it has don�, 
traditionally with bipartisan support, n�arly thirty tim�s b�for�.3

What follows, ficrst, is a bri�f d�scription of th� �xpansion of th� courts of app�als 
ov�r tim�.  My t�stimony th�n turns to th� main caus� for th� �xpansion: a rising cas�load 
that at points has b��n so significcant as to warrant th� phras� “crisis in volum�” at th� 
courts of app�als.4  I furth�r str�ss that th� cas�load is mark�dly abov� wh�r� it was in 1990
—th� last tim� Congr�ss authoriz�d n�w judg�ships.5  Finally, I discuss th� stak�s of an 
und�rstaffe�d judiciary, including an incr�as� in th� p�rc�ntag� of cas�s that will go without
th� traditional judicial proc�ss: oral argum�nt, d�cision by a pan�l of judg�s (rath�r than 
r�vi�w ficrst by staffe atteorn�ys), and a publish�d opinion �xplaining th� court’s r�asoning.

Thee History of Expansion at the Federal Courts of Appeals

The� history of th� f�d�ral courts of app�als is, at its cor�, a history of �xpansion.

Just ov�r on� hundr�d y�ars afte�r th� First Judiciary Act,6 Congr�ss cr�at�d th� 
mod�rn courts of app�als.7  In 1891 th� Circuit Court of App�als Act (known as th� Evarts 
Act) gav� lif� to nin� int�rm�diat� app�llat� courts that would tak� app�als from th� 
f�d�ral district courts and b� r�vi�w�d by th� Supr�m� Court.8  But Congr�ss did not stop 
th�r�.  Only two y�ars afte�r th� Evarts Act, Congr�ss add�d anoth�r court—what would 
�v�ntually b� call�d th� Unit�d Stat�s Court of App�als for th� District of Columbia 
Circuit.9  The� T�nth and El�v�nth Circuit Courts of App�als w�r� lat�r cr�at�d in 192910 and

3  See Chronological History of Authorized Judgeships - Courts of Appeals, ADMIN. OFF. U.S. CTS., 
htteps://www.uscourts.gov/judg�s-judg�ships/authoriz�d-judg�ships/chronological-history-authoriz�d-judg�ships-
courts-app�als.

4  See, e.g., H�nry J. Fri�ndly, Averting the Flood by Lessening the Flow, 59 CORNELL L. REV. 634, 634–35 (1974); 
DANIEL J. MEADOR, APPELLATE COURTS: STAFF AND PROCESS IN THE CRISIS OF VOLUME (1974); see also B�rt I. Huang, 
Lightened Scrutiny, 124 HARV. L. REV. 1109, 1112 & n.9 (2011) (noting that th� “crisis in volum�” lit�ratur� dat�s 
back to th� 1960s, and citing th� sourc�s not�d abov� as w�ll as ficrst citing Ruth Bad�r Ginsburg, Refleections on the 
Independence, Good Behavior, and Workload of Federal Judges, 55 U. COLO. L. REV. 1, 7–13 (1983); th�n citing L�wis 
F. Pow�ll, Jr., Are the Federal Courts Becoming Bureaucracies?, 68 A.B.A. J. 1370, 1371 (1982); and th�n citing Charl�s
Alan Wright, Thee Overloaded Fifthh Circuit: A Crisis in Judicial Administration, 42 TEX. L. REV. 949, 949 (1964)).

5  See Marin K. L�vy, Thee Promise of Senior Judges, Thee Promise of Senior Judges, 115 NW. U. L. REV. 1227, 1234 
n.33 (2021) (noting that th� 1990 Judg�ship Bill was th� last major �xpansion of th� courts of app�als, in which 
Congr�ss cr�at�d �l�v�n n�w circuit judg�ships and citing The� Judicial Improv�m�nts Act of 1990, Pub. L. No. 101-
650, § 202(a), 104 Stat. 5089, 5098–99).

6  See Judiciary Act of 1789, ch. 20, 1 Stat. 73.
7 See Judiciary Act of 1891, ch. 517, 26 Stat. 826.
8 See id.
9 See Act of F�b. 9, 1893, ch. 74, 27 Stat. 434, 434–35.
10 Sp�cificcally, in 1929 Congr�ss cr�at�d th� Unit�d Stat�s Court of App�als for th� T�nth Circuit.  See Act of

F�b. 28, 1929, ch. 363, 45 Stat. 1346, 1346–47.
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1980,11 r�sp�ctiv�ly. And th� Unit�d Stat�s Court of App�als for th� F�d�ral Circuit follow�d
in 1982,12 out of what had �arli�r b��n th� Court of Customs and Pat�nt App�als.13

Critically, it is not only th� numb�r of courts that has grown ov�r tim�, but also th� 
numb�r of judg�s who sit on �ach court.  B�for� th� passag� of th� Evarts Act, Congr�ss 
had cr�at�d d�dicat�d “circuit judg�s,” on� for �ach circuit, to sit, alongsid� district judg�s 
and Supr�m� Court Justic�s, on th� th�n-nin� circuit courts (th� pr�cursors to th� mod�rn 
courts of app�als).14  On� additional circuit judg� was lat�r b�stow�d upon th� S�cond 
Circuit alon� in 1887.15  To this stabl� of t�n judg�s, Congr�ss authoriz�d th� addition of 
nin� mor�—again, on� for �ach of th� th�n-nin� circuits—through th� Evarts Act its�lf in 
1891.16  

Ov�r th� n�xt hundr�d y�ars, Congr�ss authoriz�d n�w judg�ships both fr�qu�ntly 
and consist�ntly, with n�arly thirty such authorizations, spr�ad out across �v�ry d�cad� 
sav� on�.17  During this tim�, th� total numb�r of app�llat� judg�s �xpand�d from th� 
original 19 to 179.18  What follows is a tabl�, bas�d upon data from th� Administrativ� 
Officc� of th� U.S. Courts, which d�tails th� �xpansion of th� thirt��n courts of app�als from 
1891 to th� pr�s�nt.19

  

11 In 1980, Congr�ss cr�at�d th� Unit�d Stat�s Court of App�als for th� El�v�nth Circuit out of th� old Fifteh
Circuit.  See Fifteh Circuit Court of App�als R�organization Act of 1980, Pub. L. No. 96-452, § 2, 94 Stat. 1994, 1994.

12 See F�d�ral Courts Improv�m�nt Act of 1982, Pub. L. No. 97-164, §§ 101, 165, 96 Stat. 25, 25, 50.
13 See Act of Mar. 2, 1929, ch. 488, 45 Stat. 1475.
14 See An Act to Am�nd th� Judicial Syst�m of th� Unit�d Stat�s, ch. 22, § 2, 16 Stat. 44, 44–45 (1869).
15 See Act of Mar. 3, 1887, ch. 347, 24 Stat. 492.
16 See Judiciary Act of 1891, ch. 517, §§ 1–2, 26 Stat. 826, 826–27 (1891).
17 See Chronological History of Authorized Judgeships - Courts of Appeals,  supra  not�  3. The� only d�cad� in

which judg�s w�r� not add�d to th� b�nch b�tw��n 1891 and 1990 is th� 1910s.  Id.
18 See id.
19  See ADMIN. OFF. OF THE U.S. CTS., Authorized Judgeships, 

htteps://www.uscourts.gov/sit�s/d�fault/ficl�s/allauth.pdf.  Not� that, unlik� Tabl� 2, th�s� ficgur�s do not includ� th�
Court of Claims or th� Court of Customs and Pat�nt App�als.
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Tabl� 1: Authoriz�d Circuit Judg�ships, 1891 – Pr�s�nt

Cal�ndar Y�ar Authoriz�d Circuit Judg�ships
1891 19
1893 22
1894 23
1895 25
1899 28
1902 29
1903 30
1905 32
1922 33
1925 35
1928 36
1929 41
1930 45
1935 46
1936 47
1937 49
1938 54
1940 57
1942 58
1944 59
1949 65
1954 68
1961 78
1966 88
1968 97
1978 132
1982 144
1984 168
1990 179
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The� �xpansion of th� courts of app�als �nd�d with th� Civil Justic� R�form Act of 
1990, which cr�at�d �l�v�n n�w circuit judg�ships.20  D�spit� th� fact that Congr�ss 
r�gularly authoriz�d n�w judg�ships for th� courts of app�als for th� ficrst hundr�d y�ars of 
thos� courts’ �xist�nc�, it has now h�ld th�m at th� sam� siz� for thirty y�ars.21

20 See Judicial Improv�m�nts Act of 1990, Pub. L. No. 101-650, § 202(a), 104 Stat. 5089, 5098–99.
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Thee History of Expansion of the Federal Appellate Caseload

The�s� �xpansions of th� f�d�ral b�nch hav� g�n�rally b��n in r�spons� to �xpanding
cas�loads.  As I hav� chronicl�d in s�v�ral articl�s, th� courts of app�als hav� fac�d a 
rapidly rising cas�load for much of th�ir coll�ctiv� lif�.22  In 1892, just on� y�ar afte�r th� 
courts w�r� form�d, th�r� was an av�rag� of 44 ficlings p�r judg�ship p�r annum.23  Theat 
numb�r had jump�d to 73 by 1950 (�v�n whil� th� numb�r of judg�ships had grown from 
19 to 75) and jump�d again to 137 by 1978 (wh�n th� numb�r of judg�ships stood at 144).24  
It is no wond�r that throughout this tim�, judg�s and scholars alik� r�f�rr�d to th� “crisis” 
in volum� at th� courts of app�als.25  Only a littel� ov�r a d�cad� lat�r, in 1990, ficlings p�r 
judg�ship had ris�n to 237.26

Although th� �xpansion of th� f�d�ral b�nch halt�d in 1990,27 th� cas�load 
�xpansion did not.  In 1997, it r�ach�d 300 ficlings p�r judg�ship.28  It th�n r�ach�d a high-
wat�r mark in 2005 with 400 ficlings p�r judg�ship,29 b�for� b�ginning to r�c�d� som�what 
in th� y�ars that follow�d.  The� annual cas�load has stabiliz�d ov�r th� past f�w y�ars, and 
today it stands at about 284 ficlings p�r judg�ship—still n�arly ficftey mor� cas�s p�r judg� 

21 It is worth noting that whil� th� ov�rall siz� has h�ld constant at 179 judg�ships, on� of thos� judg�ships
was  transf�rr�d  from  th�  D.C.  Circuit  to  th�  Ninth  Circuit,  �ffe�ctiv�  January  21,  2009.   See  Court  S�curity
Improv�m�nt Act of 2007, Pub. L. No. 110-177, § 509(a), 121 Stat. 2534, 2543.

22  See, e.g., Marin K. L�vy, Judging Justice on Appeal, 123 YALE L.J. 2386, 2393–2402 (2014) (r�vi�wing WILLIAM 
M. RICHMAN & WILLIAM L. REYNOLDS, INJUSTICE ON APPEAL: THE UNITED STATES COURTS OF APPEALS IN CRISIS 
(2012)); Marin K. L�vy, Judicial Atteention as a Scarce Resource: A Preliminary Defense of How Judges Allocate Time 
Across Cases in the Federal Courts of Appeals, 81 GEO. WASH. L. REV. 401, 407-409 (2013) [h�r�inafte�r “L�vy, Judicial
Atteention as a Scarce Resource”]; Marin K. L�vy, Thee Mechanics of Federal Appeals: Uniformity and Case Management
in the Circuit Courts, 61 DUKE L.J. 315, 320–25 (2011) [h�r�inafte�r “L�vy, Thee Mechanics of Federal Appeals”].

23  See COMM’N ON STRUCTURAL ALTS. FOR THE FED. CTS. OF APPEALS, FINAL REPORT 14 (1998).
24  See id.
25  See supra not� 4.
26  See supra not� 23, at 14.
27  See supra 5 and accompanying t�xt.
28  See COMM’N ON STRUCTURAL ALTS. FOR THE FED. CTS. OF APPEALS, FINAL REPORT,  supra not� 23, at 14.
29  Theis ficgur� was arriv�d at by combining two data tabl�s from th� Administrativ� Officc� of th� U.S. Courts.  

The� ficrst tabl� not�s that th�r� w�r� 70,003 ficlings during th� tw�lv�-month p�riod �nding D�c�mb�r 31, 2005 in 
th� U.S. Court of App�als (�xcluding th� U.S. Courts of App�als for th� F�d�ral Circuit).  See U.S. Courts of Appeals 
– Appeals Commenced, Terminated, and Pending During the 12-Month Periods Ending December 31, 2005 and 2006 , 
ADMIN. OFF. OF THE U.S. CTS., tbl.B, htteps://www.uscourts.gov/statistics/tabl�/b/statistical-tabl�s-f�d�ral-judiciary/
2006/12/31.  The� s�cond not�s that th�r� w�r� 1,552 app�als ficl�d in this sam� tim�fram� in th� U.S. Court of 
App�als for th� F�d�ral Circuit.  See U.S. Courts of Appeals for the Federal Circuit – Appeals Filed, Terminated, and 
Pending During the 12-Month Period Ending December 31, 2006, ADMIN. OFF. OF THE U.S. CTS., tbl.B-8, 
htteps://www.uscourts.gov/sit�s/d�fault/ficl�s/statistics_import_dir/B08D�c05.pdf.  The� two ficgur�s combin�d—
71,555—divid�d by th� numb�r of f�d�ral app�llat� judg�ships—179—�quals approximat�ly 400 ficlings p�r 
judg�ship.
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than in 1990.30  It is worth noting that in som� circuits this ficgur� is much high�r.  In th� 
Ninth Circuit, for �xampl�, th�r� ar� just ov�r 350 ficlings p�r judg�ship.31 

 What follows is a tabl�, bas�d upon data from th� Commission on Structural 
Alt�rnativ�s for th� F�d�ral Courts of App�als as w�ll as th� Administrativ� Officc� of th� 
U.S. Courts, which d�tails th� ris� in ficlings p�r judg�ship at th� courts of app�als ov�r 
tim�.32 

Tabl� 2: Authoriz�d Circuit Judg�ships and Filings P�r Judg�ship, 1892 – Pr�s�nt

Cal�ndar
Y�ar

Circuit
Judg�ships

Filings Filings P�r
Judg�ship

1892 19 841 44
1930 55 3,532 64
1950 75 5,443 73
1964 88 6,736 77
1978 144 19,657 137
1984 168 32,616 194
1990 179 42,364 237
1997 179 53,688 300
2019 179 50,887 284

30  Theis ficgur� was arriv�d at by combining two data tabl�s from th� Administrativ� Officc� of th� U.S. Courts.  
The� ficrst not�s that th�r� w�r� 49,421 ficlings during th� tw�lv�-month p�riod �nding D�c�mb�r 31, 2019 in th� U.S 
Courts of App�als (�xcluding th� U.S. Court of App�als for th� F�d�ral Circuit).  See U.S. Courts of Appeals – Cases 
Commenced, Terminated, and Pending During the 12-Month Periods Ending December 31, 2019 and 2020, ADMIN. OFF.
OF THE U.S. CTS., tbl.B, htteps://www.uscourts.gov/statistics/tabl�/b/statistical-tabl�s-f�d�ral-judiciary/2019/12/31.  
The� s�cond not�s that th�r� w�r� 1,466 app�als ficl�d in this sam� tim�fram� in th� U.S. Court of App�als for th� 
F�d�ral Circuit.  See U.S. Court of Appeals for the Federal Circuit – Appeals Filed, Terminated, and Pending During 
the 12-Month Period Ending December 31, 2020, ADMIN. OFF. OF THE U.S. CTS., tbl.B-8, 
htteps://www.uscourts.gov/statistics/tabl�/b-8/statistical-tabl�s-f�d�ral-judiciary/2019/12/31.  The� two ficgur�s 
combin�d—50,887—divid�d by th� numb�r of f�d�ral app�llat� judg�ships—179—�quals approximat�ly 284 ficlings 
p�r judg�ship.

31  Theis ficgur� was arriv�d at by taking th� numb�r of ficlings in th� U.S. Court of App�als for th� Ninth Circuit 
in 2019—10,191—and dividing it by th� numb�r of authoriz�d judg�ships for that court—29.  See U.S. Courts of 
Appeals – Cases Commenced, Terminated, and Pending During the 12-Month Periods Ending December 31, 2019 and 
2020, ADMIN. OFF. OF THE U.S. CTS., tbl.B, htteps://www.uscourts.gov/statistics/tabl�/b/statistical-tabl�s-f�d�ral-
judiciary/2019/12/31.  

32  See COMM’N ON STRUCTURAL ALTS. FOR THE FED. CTS. OF APPEALS, FINAL REPORT,  supra not� 23, at 14 
(providing th� ficgur�s for th� y�ars 1892 through 1997, and noting that th� y�ars 1930–1978 combin� th� Court of 
Customs and Pat�nt App�als and Court of Claims, and that app�llat� ficlings and judg�ships for 1984–1997 includ� 
th� U.S. Court of App�als for th� F�d�ral Circuit); supra not� 30 and accompanying t�xt (providing ficgur�s for th� 
pr�s�nt bas�d upon data from th� Administrativ� Officc� of th� U.S. Courts). 
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The� k�y point is that th� ficlings p�r judg�ship hav� grown consid�rably ov�r tim�, 
including sinc� th� f�d�ral courts of app�als w�r� last �xpand�d.  Sp�cificcally, th� cas�load 
m�tric today is n�arly four tim�s what it was in 1950, and mor� than twic� was it was in 
1978.  And it r�mains mark�dly abov� wh�r� it was in 1990—an incr�as� of approximat�ly 
20% or 8,523 n�w cas�s for th� courts of app�als to cont�nd with �ach y�ar.    

In short, if w� pull th�s� two strands of history tog�th�r, w� can s�� that as 
cas�loads climb�d through th� cours� of th� tw�nti�th c�ntury, Congr�ss consist�ntly 
r�spond�d by authorizing n�w judg�ships to tak� up th� workload—until 1990.  B�for� 
thirty y�ars ago, th�s� r�spons�s w�r� routin� and traditionally bipartisan (ind��d, th� 
Omnibus Judg�ship Act of 1978, which cr�at�d thirty-ficv� n�w judg�ships for th� courts of 
app�als,33 had bipartisan cosponsorship34).  Theis past patte�rn of practic� was critical to th� 
functioning of th� courts giv�n that, as th� n�xt S�ction d�tails, th� courts and th� judicial 
proc�ss th�y provid� suffe�r wh�n und�r str�ss.   

Thee Effeects of Appellate Courts Under Pressure 

As th� d�mands on th� courts of app�als hav� grown whil� th�ir judicial r�sourc�s 
hav� not, th� circuits hav� b��n forc�d to r�li�v� th� pr�ssur� by changing how th�y 
�valuat� and r�solv� cas�s.35  The�s� adaptiv� practic�s hav� com� at th� �xp�ns� of th� 
traditional mod�l of app�llat� d�cisionmaking.36

First, following a 1964 d�cision by th� Judicial Conf�r�nc� that only opinions of 
“g�n�ral pr�c�d�ntial valu�” must b� publish�d,37 th� circuits cr�at�d th�ir own plans for 

33  Act of Oct. 20, 1978, Pub. L. No. 95-486, 92 Stat. 1629.
34  See Cosponsors: H.R.78433 – 95th Congress (1977-1978), CONGRESS.GOV, htteps://www.congr�ss.gov/bill/95th-

congr�ss/hous�-bill/7843/cosponsors?s�archR�sultVi�wTyp�=�xpand�d (last visit�d F�b. 21, 2021).  
35  See JOE S. CECIL & DONNA STIENSTRA, FED. JUDICIAL CTR., DECIDING CASES WITHOUT ARGUMENT: AN 

EXAMINATION OF FOUR COURTS OF APPEALS 8 (1987).
36  See Carl Tobias, Thee New Certiorari and a National Study of the Appeals Courts, 81 CORNELL L. REV. 1264, 

1268 (1996).
37  See THOMAS E. BAKER, RATIONING JUSTICE ON APPEAL: THE PROBLEMS OF THE U.S. COURTS OF APPEALS 127 

(1994) (citing ADMIN. OFFICE OF THE U.S. COURTS, REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES 11 (1964)).
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disposing of cas�s through unpublish�d opinions.38  Soon, th�s� short unpublish�d opinions
b�cam� th� most common form of cas� disposition.39  S�cond, starting in 1968 with th� 
Fifteh Circuit, courts b�gan to mov� away from th� d�fault that oral argum�nt would b� 
offe�r�d in most, if not all, cas�s.40  A 1979 am�ndm�nt to F�d�ral Rul� of App�llat� 
Proc�dur� 34 formaliz�d this chang�, authorizing th� r�solution of an app�al without oral 
argum�nt wh�n th� pan�l d�t�rmin�d that th� cas� was frivolous, had alr�ady b��n 
“authoritativ�ly d�cid�d,” or wh�n th� d�cisionmaking proc�ss “would not b� significcantly 
aid�d by oral argum�nt.”41  Theird, starting in 1973, courts b�gan r�c�iving funding for staffe 
law cl�rks to assist with c�rtain class�s of cas�s.42  By 1982, Congr�ss authoriz�d th� 
cr�ation of staffe atteorn�y officc�s within th� courts to d�fray th� workload furth�r.43

Today, th� courts r�ly h�avily upon th�s� m�thods, which form th� backbon� of 
f�d�ral app�llat� dock�t manag�m�nt.  To b�gin, th� vast majority of cas�s t�rminat�d on 
th� m�rits ar� dispos�d of via unpublish�d opinion or ord�r.  According to th� most r�c�nt 
Annual R�port of th� Dir�ctor of th� Administrativ� Officc� of th� U.S. Courts, of th� 32,086 
cas�s t�rminat�d on th� m�rits during th� tw�lv�-month p�riod �nding S�pt�mb�r 30, 2019,
a total of 28,216 or 87% w�r� d�cid�d by unpublish�d opinion or ord�r.44  In som� circuits, 
including th� Theird, Fourth, Ninth, and El�v�nth, that ficgur� �xc��d�d 90%.45  

Lik�wis�, th� courts of app�als now forgo oral argum�nt in most app�als.  Of th� 
sam� 32,086 cas�s that w�r� t�rminat�d on th� m�rits in th� tw�lv�-month p�riod �nding 
S�pt�mb�r 30, 2019, only 6,056 or approximat�ly 19% r�c�iv�d oral argum�nt.46  If w� 
�xpand th� scop� to includ� all cas�s that w�r� t�rminat�d, including on proc�dural 
grounds (for a total of 47,889 cas�s), th�n f�w�r than 13% w�r� h�ard at oral argum�nt.47  By
way of comparison, if on� looks back to th� 1991 Annual R�port of th� Dir�ctor—just afte�r 
th� last �xpansion of th� f�d�ral app�llat� b�nch—of th� 23,071 cas�s t�rminat�d on th� 
m�rits, 10,321 or 45% w�r� h�ard at oral argum�nt.48  Ev�n if all t�rminat�d cas�s from th� 

38  See William L. R�ynolds & William M. Richman, Limited Publication in the Fourth and Sixth Circuits, 1979 
DUKE L.J. 807, 808 (citing ADMIN. OFFICE OF THE U.S. COURTS, REPORT OF THE PROCEEDINGS OF THE JUDICIAL 
CONFERENCE OF THE UNITED STATES 12–13 (1974)).

39  See R�ynolds & Richman, supra not� 38, at 808.  Sp�cificcally, th� p�rc�ntag� of opinions publish�d by th� 
circuits was 48.4% in 1973 and 37.2% in 1977.  Id. (citing ADMIN. OFFICE OF THE U.S. COURTS, 1977 ANNUAL REPORT 
OF THE DIRECTOR 3 (1977)).

40  See JOE CECIL & DONNA STIENSTRA, FED. JUDICIAL CTR., DECIDING CASES WITHOUT ARGUMENT: A 
DESCRIPTION OF PROCEDURES IN THE COURTS OF APPEALS 2 (1985).

41  FED. R. APP. P. 34(a)(2); 28 U.S.C. app. Rul� 34(a) (Supp. III 1980).
42  See L�vy, Judicial Atteention as a Scarce Resource, supra not� 22, at 415-16 (citing Staffe Atteorney Officces Help 

Manage Rising Caseloads, USCOURTS.GOV, host4.uscourts.gov/n�wsroom/stffeatteys.htm).
43  See id.
44  See ADMIN. OFFICE OF THE U.S. COURTS, Judicial Business of the United States Courts: 2019 Annual Report of 

the Director, tbl.B-12, htteps://www.uscourts.gov/sit�s/d�fault/ficl�s/data_tabl�s/jb_na_app_0930.20109.pdf.
45  See id.
46  See id. at tbl.B-1. 
47  See id.
48  See ADMIN. OFFICE OF THE U.S. COURTS, Judicial Business of the United States Courts: 1991 Annual Report of 

the Director, tbl.B-1.  Not� that this tabl� r�port�d ficgur�s for th� tw�lv�-month p�riod �nding D�c�mb�r 31, 1991.
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tim� p�riod ar� consid�r�d, including thos� t�rminat�d on proc�dural grounds, th� ficgur� is
10,321 out of 41,905, or about 25%.49      

  
Finally, th� f�d�ral courts of app�als now r�ly on staffe atteorn�ys, particularly to 

r�vi�w cas�s that will not go to oral argum�nt.50  Bas�d upon my own qualitativ� study of 
ficv� of th� courts of app�als from 2011, I l�arn�d that staffe atteorn�ys ofte�n drafte a propos�d 
ord�r and accompanying m�morandum about a particular cas�, to b� r�vi�w�d by th� 
d�ciding pan�l.51  Although th� courts do not provid� ficgur�s on th� p�rc�ntag� of cas�s 
t�rminat�d on th� m�rits that ar� pr�par�d by staffe atteorn�ys, my study sugg�sts that th� 
p�rc�ntag� is siz�abl�.52

S�v�ral scholars hav� docum�nt�d th� conc�rns that atte�nd truncat�d r�vi�w—
including that many litigants will not b�li�v� that th�y had a m�aningful opportunity to b� 
h�ard and will th�r�for� qu�stion th� fairn�ss and l�gitimacy of th� proc�dural proc�ss.53  
Furth�rmor�, th�r� ar� risks not just to proc�ss valu�s but also to accuracy.  Scholars and 
judg�s alik� hav� sugg�st�d that as cas�loads ris�, th� sam� d�gr�� of atte�ntion cannot b� 
paid to �v�ry app�al, which may ultimat�ly affe�ct cas� outcom�s.54  

* * *

In sum, th� courts of app�als s�rv� as th� backstop within th� f�d�ral judiciary, 
acting as th� courts of last r�sort for th� majority of litigants.  It is imp�rativ� that th�s� 
courts b� provid�d th� n�c�ssary r�sourc�s to carry out th�ir critical function.  For th� ficrst 
hundr�d y�ars of th� courts’ �xist�nc�, Congr�ss consist�ntly did just that by adding s�ats 
to th� f�d�ral app�llat� b�nch to k��p pac� with a rising cas�load.  Theis practic� stopp�d in 
1990, though th� cas�load has continu�d to grow and courts hav� had to r�ly on cas� 
manag�m�nt strat�gi�s that com� at th� �xp�ns� of traditional app�llat� r�vi�w.  Congr�ss 
should r�turn to its �arli�r practic� and authoriz� n�w judg�ships for th� courts of app�als, 
consist�nt with th�ir cas�load n��ds—for th� courts and all who com� to th�m for th� just 
r�solution of app�als.

Theank you.

49  See id.
50  See P�n�lop� P�th�r, Sorcerers, Not Apprentices: How Judicial Clerks and Staffe Atteorneys Impoverish U.S. Law, 

39 ARIZ. ST. L.J. 1, 6–7 (2007).
51  See L�vy, Thee Mechanics of Federal Appeals, supra not� 22, at 345–46. 
52  See id. at 346–54.
53  See generally M�rritte E. McAlist�r, “Downright Indiffeerence”: Examining Unpublished Decisions in the Federal 

Courts of 
Appeals, 118 MICH. L. REV. 533 (2020); WILLIAM M. RICHMAN & WILLIAM L. REYNOLDS, INJUSTICE ON APPEAL: THE 
UNITED STATES COURTS OF APPEALS IN CRISIS (2012); BAKER, supra not� 37.

54  See, e.g., Huang, supra not� 4, at 1127–37 (ficnding �vid�nc� for th� claim that dock�t pr�ssur� can alt�r th� 
natur� of app�llat� scrutiny and, sp�cificcally, that a court that �xp�ri�nc�d a surg� in cas�load b�gan to r�v�rs� 
district court rulings l�ss ofte�n); RICHARD A. POSNER, THE FEDERAL COURTS: CHALLENGE AND REFORM 345 (1996) 
(noting that “on� cons�qu�nc� of th� h�avy cas�load pr�ssur�s on th� courts of app�als has b��n an incr�as� in 
th� d�f�r�nc� paid by thos� courts to th� rulings mad� by district judg�s”).  
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