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Chairman Johnson, Ranking M�mb�r Issa, and Distinguish�d m�mb�rs of th� 
Subcommitte��:

Theank you for th� opportunity to t�stify today r�garding th� n��d for additional 
judg�ships on th� f�d�ral courts of app�als.  It is an honor to b� h�r�.

I am sur� that I do not n��d to str�ss to this Subcommitte�� th� importanc� of th� 
F�d�ral Courts of App�als in th� functioning of our Judicial Syst�m, and in our 
Gov�rnm�nt as a whol�.

According to th� Administrativ� Officc� of th� U.S. Courts, th� thirt��n courts of app�als
coll�ctiv�ly d�cid�d mor� than 50,000 app�als in 2019.

By contrast, th� Supr�m� Court d�cid�d just 61 cas�s in Octob�r T�rm 2019, only 50 of 
which w�r� from f�d�ral courts.  

Accordingly, th� courts of app�als hav� �ffe�ctiv�ly b�com� th� courts of last r�sort for 
t�ns of thousands of litigants across th� country.

It is th�r�for� critical that th�y hav� sufficci�nt r�sourc�s including, firrst and for�most, a 
sufficci�nt numb�r of judg�s.

And it’s my b�li�f, bas�d upon y�ars of r�s�arch, that th�y curr�ntly do not.



By way of history, wh�n th� mod�rn courts of app�als w�r� cr�at�d in 1891 by th� 
fam�d Evarts Act, th�y b�gan with just 19 judg�s.

And th�n, ov�r th� n�xt hundr�d y�ars, Congr�ss – consist�ntly and fr�qu�ntly – 
authoriz�d n�w judg�ships for thos� courts.

Ind��d, as I d�tail in my writte�n t�stimony, Congr�ss �xpand�d th� courts n�arly 30 
tim�s ov�r th� d�cad�s that follow�d, �v�ntually growing th� r�gional circuit courts and
th� F�d�ral Circuit to 179 judg�s by 1990.

The� r�ason for this r�gulariz�d �xpansion is plain: Congr�ss gr�w th� courts to try to 
k��p pac� with a dramatically rising cas�load.

In 1950, wh�n th� gr�at L�arn�d Hand was on th� b�nch, th�r� w�r� just und�r 5,500 
firlings in th� f�d�ral courts of app�als or 73 p�r activ� judg�ship.

By th� lat� 1970s, th� cas� firlings had n�arly quadrupl�d.  

And th�y doubl�d again by 1990, to just ov�r 40,000.

Theroughout this tim�, Congr�ss add�d judg�ships again and again, including in s�v�ral 
Omnibus Judg�ship Bills – 

In 1978, during th� Cart�r administration, Congr�ss cr�at�d 35 circuit court judg�ships;

In 1984, during th� R�agan administration, Congr�ss cr�at�d 24 mor�;

And in 1990, during th� Bush administration, Congr�ss cr�at�d y�t 11 mor�.
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And through th�s� Congr�ssional int�rv�ntions, th� numb�r of firlings p�r judg�ship, 
though it continu�d to climb, was k�pt som�what in ch�ck.

By 1990, it was 237 p�r y�ar – importantly, b�low, a b�nchmark that th� Judicial 
Conf�r�nc� had s�t of 255.

Unfortunat�ly, though, Congr�ss has not add�d a singl� judg�ship sinc� that tim�.

But th� cas�load has ris�n still.

In 2019, th�r� w�r� just und�r 51,000 cas�s firl�d in th� f�d�ral courts of app�als – an 
incr�as� of approximat�ly 20% abov� wh�r� w� w�r� in 1990.

Theis puts us at 284 firlings p�r judg�ship.  

And in c�rtain circuits, that firgur� is high�r – 

Ind��d, it is curr�ntly 

Ov�r 350 p�r judg�ship in th� Ninth Circuit. 

410 p�r judg�ship in th� Fifthh Circuit. 
 
And 450 p�r judg�ship in th� El�v�nth Circuit.  
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As I’m happy to talk about mor� during qu�stions, w� know what happ�ns wh�n w� 
ask courts to do mor� without concurr�ntly giving th�m mor� r�sourc�s to do it.

Courts must adapt, which m�ans r�lying mor� h�avily on cas� manag�m�nt strat�gi�s, 
and in particular 

- S�nding a small�r p�rc�ntag� of cas�s to oral argum�nt 

- Having a larg�r p�rc�ntag� of cas�s go firrst to Staffe Atteorn�y Officc�s for 
consid�ration 

- And th�n ultimat�ly having a larg�r p�rc�ntag� of cas�s r�solv�d by short, in 
som� circuits cursory, unpublish�d d�cisions.

To provid� on� illustration, just afth�r th� last court �xpansion, in 1991, 45% or clos� to 
on� half of all cas�s d�cid�d on th� m�rits r�c�iv�d oral argum�nt.

Today that firgur� is l�ss than half – only 1 in 5 cas�s, d�cid�d on th� m�rits,  ar� h�ard 
b�for� a pan�l of thr�� judg�s.  

As w� know, truncat�d r�vi�w has its �ffe�cts:  It can l�av� parti�s f��ling lik� th�y did 
not hav� th�ir day in court.   

Mor�ov�r, judg�s and scholars hav� rais�d accuracy conc�rns in addition to proc�ss-
bas�d on�s.  

The� courts should not b� put in this position.  

In sum, Congr�ss should r�turn to its �arli�r practic� and authoriz� n�w judg�ships for 
th� courts of app�als, consist�nt with th�ir cas�load n��ds – for th� courts and all who 
com� to th�m for th� just r�solution of app�als.

Theank you.  
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