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File No. CT-2015-
COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the “Act”);

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 103.1 of the Act granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 104 of the Act;

BETWEEN:
STARGROVE ENTERTAINMENT INC.
Applicant
-and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,
SONY/ATV MUSIC PUBLISHING CANADA CO.,

SONY MUSIC ENTERTAINMENT CANADA INC.,
ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and
CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.

Respondents

NOTICE OF APPLICATION FOR LEAVE

(Pursuant to section 103.1 of the Competition Act)




TAKE NOTICE THAT:

1. The Applicant will make an application to the Competition Tribunal (“Tribunal”) on a date
and time to be set by the Tribunal at Ottawa or Toronto, Ontario pursuant to Section

103.1 of the Competition Act (the “Act”) seeking leave to bring an application for:

(a) an Order pursuant to section 75(1) of the Act requiring the
Respondents to accept the Applicant as a customer within 15
days of the Tribunal's order, on the same standard trade terms
applicable to other applicants to the Canadian Musical

Reproduction Rights Agency Ltd.;

(b) an Order pursuant to section 76(2) of the Act prohibiting the
Respondents from continuing to engage in the practices that form

the basis of this Application;

(c) an Order pursuant to section 76(2) of the Act requiring the
Respondents to accept the Applicant as a customer within 15
days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to CMRRA;

(d) an Order pursuant to section 76(8) of the Act prohibiting the
Respondents from continuing to engage in the practices that form

the basis of this Application;

(e) an Order pursuant to section 76(8) of the Act requiring the
Respondents to accept the Applicant as a customer within 15
days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to CMRRA;
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(f) an Order pursuant to section 77(2) of the Act prohibiting the

Respondents from continuing to engage in exclusive dealing;

(9) an Order pursuant to section 77(2) of the Act requiring the
Respondents to accept the Applicant as a customer within 15
days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to CMRRA;

(h) an Order expediting the hearing of the within Application;

(i) an Order for costs, if the within Application is opposed; and

) such further and other orders as the Applicant may request and

the Tribunal deems just.

AND TAKE NOTICE THAT:

2. Concurrently with its Application for Leave, the Applicant will seek an interim order under
section 104 of the Act requiring the Respondents to grant mechanical licences to the
Applicant on the usual terms associated with the granting of said licences through
CMRRA, lasting until a final decision is made on the Applicant's Application for Leave
pursuant to s. 103.1 of the Act or, if the Application for Leave is granted, until a final
decision is made on the Proposed Notice of Application pursuant to ss. 75, 76, and 77 of

the Act.

3. The persons against whom the orders are sought are the Respondents: Universal Music
Publishing Group Canada; Universal Music Canada Inc.; Sony/ATV Music Publishing

Canada Co.; Sony Music Entertainment Canada Inc.; ABKCO Music & Records, Inc.;
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Casablanca Media Publishing; and Canadian Musical Reproduction Rights Agency Ltd.

The Respondents’ addresses are set out below.

4. The Applicant will rely on the Statement of Grounds and Material Facts attached as
Schedule “A” to the Proposed Notice of Application; the Affidavit of Terry Perusini, sworn
August 26, 2015; the Affidavit of Mario Bouchard, sworn August 27, 2015; the
Memorandum of Fact and Law accompanying this Application; and such further or other

material as counsel may advise and the Tribunal may permit.

5. The Applicant requests that this Application be heard in the English language.

6. The Applicant requests that the documents for this Application be filed in electronic form.

7. Dated at Toronto this 28th day of August, 2015.

WEIRFOULDS LLP To2:DIMOCK STRATTON LLP
Barristers & Solicitors 20 Queen Street West, 32nd Floor
4100 - 66 Wellington Street West Toronto, ON M5H 3R3

P.O. Box 35, Toronto-Dominion Centre

Toronto, ON M5K 1B7 Sangeetha Punniyamoorthy

Thomas Kurys
Nikiforos latrou

Scott McGrath Tel: 416-971-7202

Bronwyn Roe Fax: 416-971-6638

Tel: 416-365-1110 spunniyamoorthy@dimock.com
Fax: 416-365-1876 tkurys@dimock.com

niatrou@weirfoulds.com
smcgrath@weirfoulds.com
broe@weirfoulds.com

Lawyers for the Applicant



TO: The Registrar
Competition Tribunal
90 Sparks Street, Suite 600
Ottawa, ON K1P 5B4
Tel: 613-957-7851
Fax: 613-952-1123

AND TO: John Pecman
Commissioner of Competition
Competition Bureau
50 Victoria Street
Gatineau, QC K1A 0C9
Tel: 819-997-4282
Fax: 819-997-0324

AND TO: Universal Music Publishing Group Canada
(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

AND TO: Universal Music Canada Inc.
(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

AND TO: Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408
Toronto, ON M4G 3C2
Tel: 416-489-5354

AND TO: Sony Music Entertainment Canada Inc.
150 Ferrand Drive
Toronto, ON M3C 3E5
Tel: 416-589-3000

AND TO: ABKCO Music & Records, Inc.
85 5th Ave #11
New York, NY 10003
United States
Tel: 212-399-0300

AND TO: Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5
Tel: 416-921-9214



AND TO:

-6 -

Canadian Musical Reproduction Rights Agency Ltd.
320-56 Wellesley Street West

Toronto, ON M5S 2S3

Tel: 416-926-1966

Fax: 416-926-7521
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File No. CT-2015-
COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the
“Actﬂ);

AND IN THE MATTER OF an application by Stargrove Entertainment
Inc. for an order pursuant to section 103.1 of the Act granting leave to
bring an application under sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment
Inc. for an order pursuant to sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment
Inc. for an order pursuant to section 104 of the Act;

BETWEEN:
STARGROVE ENTERTAINMENT INC.

Applicant
-and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,
SONY/ATV MUSIC PUBLISHING CANADA CO.,

SONY MUSIC ENTERTAINMENT CANADA INC.,
ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and
CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.

Respondents

NOTICE OF APPLICATION FOR LEAVE
(Pursuant to s. 103.1 of the Competition Act)
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Centre
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Thomas Kurys
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Lawyers for the Applicant



TAB B



File No. CT-2015-
COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the “Act”);

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 103.1 of the Act granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 104 of the Act;

BETWEEN:
STARGROVE ENTERTAINMENT INC.
Applicant
-and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,
SONY/ATV MUSIC PUBLISHING CANADA CO.,

SONY MUSIC ENTERTAINMENT CANADA INC.,
ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and
CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.

Respondents

PROPOSED NOTICE OF APPLICATION
(under ss. 75, 76, and 77 of the Competition Act)




TAKE NOTICE THAT:

The Applicant will make an application to the Competition Tribunal (“Tribunal”) pursuant

to sections 75, 76, and 77 of the Competition Act (the “Act”) for:

an Order pursuant to section 75(1) of the Act requiring the Respondents to accept the
Applicant as a customer within 15 days of the Tribunal's order, on the same standard
trade terms applicable to other applicants to the Canadian Musical Reproduction Rights

Agency Ltd. (“CMRRA”);

an Order pursuant to section 76(2) of the Act prohibiting the Respondents from

continuing to engage in the practices that form the basis of this Application;

an Order pursuant to section 76(2) of the Act requiring the Respondents to accept the
Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to CMRRA;

an Order pursuant to section 76(8) of the Act prohibiting the Respondents from

continuing to engage in the practices that form the basis of this Application;

an Order pursuant to section 76(8) of the Act requiring the Respondents to accept the
Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to CMRRA;

an Order pursuant to section 77(2) of the Act prohibiting the Respondents from

continuing to engage in exclusive dealing;

an Order pursuant to section 77(2) of the Act requiring the Respondents to accept the
Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to CMRRA;
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(h) an Order expediting the hearing of the within Application;
(i) an Order for costs, if the within Application is opposed; and
) such further and other orders as the Applicant may request and the Tribunal deems just.
AND TAKE NOTICE THAT:

2. The persons against whom the orders are sought are the Respondents: Universal Music
Publishing Group Canada; Universal Music Canada Inc.; Sony/ATV Music Publishing
Canada Co.; Sony Music Entertainment Canada Inc.; ABKCO Music & Records, Inc.;
Casablanca Media Publishing; and Canadian Musical Reproduction Rights Agency Ltd.

The Respondents’ addresses are set out below.

3. The Applicant will rely on the Statement of Grounds and Material Facts attached as
Schedule “A” hereto; the Affidavit of Terry Perusini, sworn August 26, 2015; the Affidavit
of Mario Bouchard, sworn August 27, 2015; and such further and other grounds and

material facts as counsel may advise and the Tribunal may permit.

4. A concise statement of the economic theory of the case is contained in Schedule “B”

hereto.

5. The Applicant requests that the within Application be heard in the English language.

6. The Applicant requests that the documents for this Application be filed in electronic form.
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WEIRFOULDS LLP r% DIMOCK STRATTON LLP
Barristers & Solicitors e 20 Queen Street West, 32nd Floor
4100 - 66 Wellington Street West Toronto, ON
P.O. Box 35, Toronto-Dominion Centre M5H 3R3
Toronto, ON M5K 1B7
Nikiforos latrou Sangeetha Punniyamoorthy

Scott McGrath Thomas Kurys
Bronwyn Roe
Tel: 416-971-7202
Tel: 416-365-1110 Fax: 416-971-6638
Fax: 416-365-1876
spunniyamoorthy@dimock.com
niatrou@weirfoulds.com tkurys@dimock.com
smcgrath@weirfoulds.com
broe@weirfoulds.com

Lawyers for the Applicant

TO: The Registrar
Competition Tribunal
90 Sparks Street, Suite 600
Ottawa, ON K1P 5B4
Tel: 613-957-7851
Fax: 613-952-1123

AND TO: John Pecman
Commissioner of Competition
Competition Bureau
50 Victoria Street
Gatineau, QC K1A 0C9
Tel: 819-997-4282
Fax: 819-997-0324

AND TO: Canadian Musical Reproduction Rights
Agency Ltd.
320-56 Wellesley Street West
Toronto, ON M5S 2S3
Tel: 416-926-1966
Fax: 416-926-7521



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

ABKCO Music & Records, Inc.
85 5th Ave #11

New York, NY 10003

United States

Tel: 212-399-0300

Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5

Tel: 416-921-9214

Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408

Toronto, ON M4G 3C2

Tel: 416-489-5354

Sony Music Entertainment Canada Inc.
150 Ferrand Drive

Toronto, ON M3C 3E5

Tel: 416-589-3000

Universal Music Publishing Group
Canada

(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3

Tel: 416-718-4000

Fax: 416-718-4224

Universal Music Canada Inc.

(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3

Tel: 416-718-4000

Fax: 416-718-4224
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SCHEDULE “A” — STATEMENT OF GROUNDS AND MATERIAL FACTS 13

PART 1 - THE APPLICATION IN A NUTSHELL

Stargrove is a record label that manufactures CD compilations of sound recordings of
The Beatles, The Rolling Stones, and other artists for sale at low prices ($5.00) at
Walmart stores. It can offer such low prices because the sound recordings it uses are no
longer protected by copyright; they are in the public domain. As such, Stargrove does

not require a “master sound recording licence” to use the recordings.

Although the sound recordings are in the public domain, the musical works (songs) on
the recordings continue to be copyright protected. Stargrove requires what are known as
“mechanical licences” for each song it seeks to use. In Canada, there are standard
industry practices and terms that govern the issuance of mechanical licences; for the
songs relevant to this application, these are administered by the Canadian Musical
Reproduction Rights Agency. Stargrove is willing to abide by those terms and practices.
The Respondents, however, have banded together to shut Stargrove out, having

CMRRA deny Stargrove any mechanical licences (not just for the titles in question).

Stargrove is being targeted for its low pricing model, but the real victims are consumers;

instead of being able to buy popular titles for just $5.00 per CD, they pay much more.

The Respondents have campaigned to block Stargrove by pressuring Stargrove’s
distributor, concocting false negative reviews of Stargrove’s CDs, and having CMRRA
refuse to deal with Stargrove on standard terms. They have violated sections 75, 76, and
77 of the Competition Act, depriving consumers of competitive prices and artificially
extending copyright over public domain recordings. This has negatively affected
competition. Stargrove seeks to be treated fairly, in accordance with standard industry
terms. Since the Respondents are unwilling to engage with Stargrove, Stargrove asks

this Tribunal to order them to do so.
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PART 2 - FACTS

The Parties

The Applicant, Stargrove Entertainment Inc. (“Stargrove”), is a company incorporated in
July 2014 under the laws of Ontario. Stargrove is a record label in the business of

manufacturing and selling competitively-priced musical compact discs (“CDs”).

The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music
Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing Group
Canada and Universal Music Canada Inc. (collectively, “Universal”) are music
publishing companies and record labels located in Toronto, Ontario. The Respondent
Casablanca Media Publishing (“Casablanca”) is a music publishing company located in
Toronto. The Respondent ABKCO Music and Records Inc. (“ABKCO”) is a record label,
music publisher, and film and video production company headquartered in New York,

New York.

The Respondent Canadian Musical Reproduction Rights Agency Ltd. (‘CMRRA”) is a
music licensing collective representing music publishers. On behalf of music publishers,
CMRRA issues licences for the reproduction of musical works on various media,

including mechanical licensing for the reproduction of songs on CDs.

Sony, Universal and Casablanca are represented by CMRRA and have representatives
on the Board of Directors of CMRRA. ABKCO is represented by CMRRA but, to

Stargrove's knowledge, does not have representatives on its Board of Directors.

Anderson Merchandisers Canada Inc. (“Anderson”) (which is not a party to the case)

distributes CDs to major Canadian retailers, including Walmart and BestBuy. Anderson
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is the exclusive distributor for CDs in Walmart in Canada and is the distributor for

Stargrove’s CDs.

Licensing Musical Works in Canada

For the purposes of this Application, there are two copyrights that matter:

(1) The copyright in the musical work. In order to reproduce a musical work,
a party must obtain a “mechanical licence” from the holder of the
copyright in the musical work, if the work is protected by copyright. If the
work has fallen into the “public domain”, no licence is required to use the

work.

(2) The copyright in the master sound recording. In order to reproduce the
sound recording on which a musical work is fixed, a party must obtain a
“master recording licence” from the holder of the copyright in the sound
recording. If the sound recording has fallen into the public domain, no

licence is required to use the sound recording.

Stargrove’s business is to manufacture and sell CDs. Its current business activity is to
manufacture and sell CDs of musical works whose sound recordings are in the public
domain. In order to do so, Stargrove needs to obtain mechanical licences for the works,
but does not need to obtain master recording licences. Stargrove then manufactures and

sells these CDs at very competitive prices.

Although a record label in Stargrove’s position can seek to obtain a mechanical licence
directly from the copyright holders, the common practice in Canada is for a record label
to apply for mechanical licences from CMRRA, which is the authorized representative for

most musical work copyright holders in Canada. For a record label of Stargrove’s size,
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the typical way to obtain such mechanical licences is by entering into a mechanical
licence agreement (“MLA”) with CMRRA. A record label that has signed an MLA obtains

mechanical licences on standard terms and at standard rates.

The standard mechanical royalty rate in Canada is currently $0.083 per song, per copy
(for recordings with a running time of five minutes or less). Applications to CMRRA are
granted as a matter of course at this standard rate. CMRRA’s contracts with the
publishers it represents (called “Affiliation Agreements”) contemplate that CMRRA
“shall” issue the mechanical licences on standard terms, unless the publisher decides

that it wants to deal directly with the record label to issue the licence.

In practice, the market for the issuance of mechanical licences operates as though it
were a compulsory system. The process is so automatic that record labels almost
always produce CDs even before they have obtained mechanical licences. Royalties

owed on these CDs are held pending the identification of the copyright owner.

Stargrove's Business Was Immediately Successful

In January 2015, Stargrove made an application to CMRRA for mechanical licences for
five titles (collectively, the “Titles”): The Beatles Love Me Do, The Beatles Can't Buy Me
Love, The Rolling Stones Little Red Rooster, Bob Dylan It Ain't Me Babe and The Beach

Boys Fun, Fun, Fun (each of these titles is a compilation of 11 songs).

For each of these titles, copyright in the musical work still exists (hence the need for a
mechanical licence), but copyright in the sound recording has expired. As such, the
sound recording is in the public domain, meaning that the public has the right to use and

copy that recording without permission.
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With its mechanical licence application to CMRRA, Stargrove submitted the required

royalty payment of $13,799.10.

CMRRA cashed Stargrove’s cheque and Stargrove began producing its CDs for sale.
The CDs went on sale in Walmart on February 3, 2015 for a retail price of $5.00. In the
first week of sales, The Beatles’ Love Me Do was Walmart’s top-selling CD, with 1,488

copies sold in one week alone.

The Respondents Ordered CMRRA to Stop Issuing Stargrove Mechanical Licences

The publishers associated with each of the Titles include ABKCO, Casablanca and Sony
(collectively, the “Title Holders”). One by one, and in quick succession, each of the Title
Holders gave instructions to CMRRA in January or February 2015 to stop issuing

mechanical licences to Stargrove.

A CMRRA representative professed her surprise to Stargrove at this instruction from the
Title Holders, but CMRRA followed their instruction. In fact, CMRRA went even further
and refused to grant Stargrove any mechanical licences, whether from one of the Title
Holders or not. Stargrove’s attempts to enter into an MLA were stymied by CMRRA, who

erected barrier after barrier to Stargrove’s application.

CMRRA refunded Stargrove’s royalty payment for the Titles at the end of February 2015.

On multiple occasions, Stargrove requested explanations for the refusals to grant
mechanical licences, both from CMRRA and from the Title Holders directly, and asked
them to reverse course. Stargrove has been refused an explanation, other than in a
letter from CMRRA, which stated that the Title Holders’ “refusal to deal is at least
partially related to the fact that there are public domain master recordings on the

products in question.”
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The Title Holders are withholding mechanical licences in order to artificially extend
copyright over recordings that should be in the public domain. They are doing so in
direct response to the legitimate competition that Stargrove was bringing to the market.
As set out above, some Title Holders have record label divisions, while others are
affiliated with record labels. They do not like Stargrove’s pricing model and the fact that

Stargrove was able to gain market share so quickly.

Universal Tried to Prevent or Harm Stargrove's Business

Randy Lennox, the CEO of Universal Music Canada Inc., sent an e-mail to the principals
of Anderson, the distributors of Stargrove’s CDs, asking Anderson to partner with

Universal to find solutions and resolve what he called a “public domain issue”.

Brian Greaves, an account manager at Universal Music Canada Inc., concocted
negative reviews on Walmart's website, complaining that Stargrove’s products were of
poor quality. He encouraged other Universal employees to do the same and to help him
with Universal’s “campaign” to discourage Anderson from distributing Stargrove’s CDs,
stating that poor reviews would deter Anderson from distributing Stargrove’s products in
the future. Walmart subsequently removed all the fake reviews from its site. Stargrove’s
CDs had a low return rate: of the over 2000 Stargrove CDs sold, only one CD was

returned.

Mr. Greaves noted that Stargrove’s CDs were taking away from Universal’s sales and
market share, and claimed that Universal had already successfully removed a Rolling
Stones title from the CDs offered for sale by Stargrove, despite the fact that the

copyright in question was held by ABKCO, not Universal.
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The Respondents Campaigned to Shut Stargrove Out

The Respondents mean to punish Stargrove for its low pricing and ability to compete
with established record labels. Ultimately, this keeps the prices of CDs high. The
decision to instruct CMRRA to refuse to issue mechanical licences to Stargrove

surprised even the employees of CMRRA.

Since Stargrove has been shut out of the market, it has missed out on several lucrative
opportunities to market its CDs, resulting already in an estimated loss of $150,000 in
wholesale sales. Anderson wanted approximately 20,000 copies of Beatles CDs that
Stargrove would have otherwise produced. Anderson continues to identify marketing
opportunities for Stargrove through Walmart that Stargrove is unable to pursue because
of CMRRA'’s and the Respondents’ refusal to issue it mechanical licences. As recently
as three weeks ago, Anderson identified a lack of stock of Beatles and Rolling Stones
CDs; it wanted Stargrove to help it fill its orders. Stargrove cannot do so, as long as it is

being unfairly and unlawfully blocked from the market.

Stargrove’s CDs have been pulled from Walmart’s shelves, and its sales — given that it

can obtain no mechanical licences from CMRRA — are now zero.

PART 3 - GROUNDS FOR THE SECTION 75, 76, AND 77 APPLICATION

The Respondents’ conduct violates sections 75, 76, and 77 of the Act.

Stargrove has been directly affected by the Respondents’ conduct. By refusing to deal
with Stargrove and forcing CMRRA not to deal with Stargrove, the Respondents are
preventing Stargrove from entering the market and from having the competitive impact
that was observed in the short time that Stargrove was able to sell CDs. Without being

able to obtain mechanical licences through CMRRA, Stargrove will go out of business.
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Section 75(1) of the Act sets out the requirements for the reviewable trade practice of

refusal to deal:

Jurisdiction of Tribunal where refusal to deal

75. (1) Where, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that

(a)

(b)

a person is substantially affected in his business or is precluded
from carrying on business due to his inability to obtain adequate
supplies of a product anywhere in a market on usual trade terms,

the person referred to in paragraph (a) is unable to obtain
adequate supplies of the product because of insufficient
competition among suppliers of the product in the market,

the person referred to in paragraph (a) is willing and able to meet
the usual trade terms of the supplier or suppliers of the product,

the product is in ample supply, and

the refusal to deal is having or is likely to have an adverse effect
on competition in a market,

the Tribunal may order that one or more suppliers of the product in the market
accept the person as a customer within a specified time on usual trade terms
unless, within the specified time, in the case of an article, any customs duties on
the article are removed, reduced or remitted and the effect of the removal,
reduction or remission is to place the person on an equal footing with other
persons who are able to obtain adequate supplies of the article in Canada.

Stargrove is substantially affected in its business and precluded from carrying on its

business due to its inability to obtain the right from the Respondents to reproduce songs

on usual trade terms (through mechanical licences).

Stargrove is unable to obtain these rights because the mechanical licences at issue are

in the sole control of the Respondents.

Stargrove is willing to meet the usual trade terms of the Respondents through CMRRA

for issuing mechanical licences. It has tried to enter into CMRRA’s standard MLA, but

CMRRA refuses to deal with it on its standard terms.
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The granting of rights to reproduce songs is not limited in supply — as noted above,

mechanical licences are normally granted as a matter of course.

The Respondents' refusal to deal is having an adverse effect on competition in the
market for CDs in Canada, specifically in respect of popular music whose sound
recordings are in the public domain. The consuming public, whose purchase decisions
made Stargrove’s CDs top sellers in their first week of sales, is being denied the low-

cost alternative that Stargrove seeks to provide.

Stargrove therefore submits that the Respondents’ refusal to deal satisfies all the
elements of s. 75 of the Act and respectfully requests that the Tribunal make an order
under s. 75 of the Act requiring the Respondents to accept Stargrove as a customer
within 15 days of the Tribunal's order, on the same standard trade terms applicable to

other applicants to CMRRA.

Price Maintenance (Section 76)

The Respondents’ conduct violates s. 76 of the Act, which states, in part:

Price maintenance

76. (1) On application by the Commissioner or a person granted leave under
section 103.1, the Tribunal may make an order under subsection (2) if the
Tribunal finds that

(a) a person referred to in subsection (3) directly or indirectly

(ii) has refused to supply a product to or has otherwise
discriminated against any person or class of persons engaged in
business in Canada because of the low pricing policy of that
other person or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse effect on
competition in a market.
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Persons subject to order

(3) An order may be made under subsection (2) against a person who

(a) is engaged in the business of producing or supplying a product;

..or

(o) has the exclusive rights and privileges conferred by a patent, trade-mark,
copyright, registered industrial design or registered integrated circuit
topography.

Refusal to supply

(8) If, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that any person, by agreement, threat,
promise or any like means, has induced a supplier, whether within or outside
Canada, as a condition of doing business with the supplier, to refuse to supply a
product to a particular person or class of persons because of the low pricing
policy of that person or class of persons, and that the conduct of inducement has
had, is having or is likely to have an adverse effect on competition in a market,
the Tribunal may make an order prohibiting the person from continuing to engage
in the conduct or requiring the person to do business with the supplier on usual
trade terms.

The Respondents fall under both s. 76(3)(a) and (c), as they are engaged in the
business of supplying rights to reproduce musical works (through mechanical licences),
and they have the exclusive rights and privileges conferred by the copyright in the

musical works associated with the mechanical licences.

The Respondents’ conduct falls within s. 76(1)(a)(ii) because they have refused to
supply a product to Stargrove. Specifically, the Respondents have refused to grant
Stargrove the right to reproduce musical works in an attempt to keep Stargrove from
competing in the market for CDs where the sound recordings are in the public domain.
The Respondents are doing so because Stargrove’s low pricing policies were going to

disrupt the CD market and take away market share from the record labels.

The Respondents have also acted contrary to s.76(1)(a)(ii) because they have
“otherwise discriminated against” Stargrove. The Respondents have discriminated

against Stargrove by denying it access to the right to reproduce musical works (through
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mechanical licences and an MLA) and by refusing to deal with it on terms similar to the
terms that would apply to any other record label. This discrimination arises because of
Stargrove's low pricing policy. E-mails from executives at Universal identify that the
refusal to supply and discriminatory treatment occurred because Stargrove’s $5.00 CDs

were gaining market share.

The Respondents have also acted contrary to s.76(8) by inducing CMRRA, as a
condition of doing business with the Respondents, to refuse to supply the relevant rights
(through mechanical licences and an MLA) to Stargrove. This refusal arises because of

Stargrove’s low pricing policy.

The Respondents’ refusal to supply has impeded Stargrove’s entry into and expansion in
the CD market in Canada and has resulted, and is likely to result, in a substantial
lessening or prevention of competition, as consumers are being denied access to the

low-cost CDs they want.

Stargrove therefore respectfully requests that the Tribunal make orders pursuant to
ss. 76(2) and 76(8) of the Act (1) prohibiting the Respondents from continuing to engage
in price maintenance and (2) requiring the Respondents to accept the Applicant as a
customer within 15 days of the Tribunal’s order, on the same standard trade terms

applicable to other applicants to CMRRA.

Exclusive Dealing (Section 77)

The Respondents’ conduct is in violation of s. 77 of the Act.

Subsection 77(1) defines “exclusive dealing” as:

(a) any practice whereby a supplier of a product, as a condition of supplying the
product to a customer, requires that customer to
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(i) deal only or primarily in products supplied by or
designated by the supplier or the supplier’s nominee, or
(ii) refrain from dealing in a specified class or kind
of product except as supplied by the supplier or the
nominee, and
(b) any practice whereby a supplier of a product induces a customer to meet a
condition set out in subparagraph (a)(i) or (ii) by offering to supply the product to
the customer on more favourable terms or conditions if the customer agrees to
meet the condition set out in either of those subparagraphs
Subsection 77(2) provides:
(2) Where, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that exclusive dealing or tied selling, because it
is engaged in by a major supplier of a product in a market or because it is
widespread in a market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales of a product in
a market, or

(c) have any other exclusionary effect in a market,
with the result that competition is or is likely to be lessened substantially, the
Tribunal may make an order directed to all or any of the suppliers against whom
an order is sought prohibiting them from continuing to engage in that exclusive
dealing or tied selling and containing any other requirement that, in its opinion, is
necessary to overcome the effects thereof in the market or to restore or stimulate
competition in the market.
The Respondent publishers and CMRRA are major suppliers of rights to reproduce

musical works (through mechanical licences and MLAs) in Canada.

Universal pressured Anderson not to deal with Stargrove, offering veiled incentives and
making veiled threats to deter Anderson from dealing with Stargrove and posting false

online reviews in order to influence Anderson and others away from Stargrove.

The Respondents’ exclusive dealing has impeded Stargrove’s entry into and expansion

in the CD market in Canada.
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The Respondents’ exclusive dealing has resulted, and is likely to result, in a substantial
lessening of competition, as consumers are being denied access to CDs they want at

low prices.

Stargrove therefore respectfully requests that the Tribunal make orders under s. 77(2) of
the Act (1) prohibiting the Respondents from continuing to engage in exclusive dealing;
and (2) requiring the Respondents to accept the Applicant as a customer within 15 days
of the Tribunal's order, on the same standard trade terms applicable to other applicants

to CMRRA.

In support of this Application, and the Grounds and Material Facts set out above,

Stargrove relies on:

(a) the affidavit of Terry Perusini, sworn August 26, 20015;
(b) the affidavit of Mario Bouchard, sworn August 27, 2015;

(c) the Competition Act, RSC 1985, ¢ C-34, as amended, including
ss. 75, 76, 77 and 103.1;

(d) the Competition Tribunal Rules, SOR/2008-141; and

(e) such further and other grounds and material facts as counsel may
advise and the Tribunal may permit.
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ECONOMIC THEORY OF THE CASE

1. This schedule provides a concise statement of the economic theory that supports
the Application requesting that the Tribunal' issue orders pursuant to sections

75, 76 and 77 of the Act.

2. The conduct of the Respondents, in respect of their refusal to provide the right to
reproduce musical works (by way of mechanical licences and an MLA on
standard terms), is not a mere exercise of intellectual property rights or of market
power. This statement of economic theory identifies why the refusals increase

market power and harm competition.

3. The relevant geographic market is Canada, given the Federal statutory
framework that applies to copyright and that prices are unlikely to vary across the

country for a given retailer.

4, The relevant product market, i.e., where competition is harmed, is in the
wholesale sale of CDs containing popular music titles recorded before 1964 and
that have three characteristics: (i) the sound recording being marketed is in the
public domain; (ii) the musical work fixed on the sound recording remains
protected by copyright; and (iii) the recordings are of performances by artists who
continue to be popular. Examples include the performers of the titles at issue in

this application, including The Beatles, The Rolling Stones, and The Beach Boys.

' This schedule adopts the definitions set out in the Notice of Application and Statement of Grounds and
Material Facts.



-2- 27

5. The effect of the refusal is reflected in retail prices. The effect of the refusal is to
maintain retail prices in the range of ~$15 to $20 per CD, instead of a price level
of approximately $5 per CD, the price they would be with a mechanical licence
containing the usual terms, conditions, and royalty rates. In the absence of cost
differences, the difference in price between the but for world with the issuance of
mechanical licences (~$5 per CD) and the price given the refusal to issue
mechanical licences (~$15 per CD) is indicative of the market power maintained

by the refusal and the harm to competition.

6. The retail price difference indicates differences of similar magnitudes with
respect to wholesale pricing. It should be expected that the wholesale price of the
titles would be substantially less than the wholesale prices of similar CDs offered

by the labels with publishing rights.

7. The price differential maintained by the refusal far exceeds the normal thresholds
for the small but significant and non-transitory price increase used in the

hypothetical monopolist test to define relevant markets.

8. The mere exercise of copyright to exclude others is not conduct that typically can
be found to violate the Competition Act. If an exclusion simply maintains market
power in the supply of the copyrighted material, it is considered an acceptable

cost during the lifetime of the copyright in exchange for the increased incentives

2 The exception to this is Section 32 of the Act. Section 32 is a special remedy under which the Federal
Court can make an order when the conduct involves nothing more than the mere exercise of intellectual
property rights.
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provided for to the creators of intellectual property. However, if the conduct by
the copyright holder creates, enhances, or maintains its market power beyond
the level of market power consistent with the mere exclusion of others from using

its intellectual property, that conduct engages the Competition Act.

9. To manufacture and sell a CD in Canada, a record label wishing to use a pre-
existing sound recording must have rights (i) to the sound recording (typically by
way of “master sound recording licence”) and (ii) to reproduce the song (by way
of “mechanical licence”), if those rights have not expired. For certain recordings,
namely recordings made in 1964 and earlier, the sound recording rights in
Canada are now in the public domain, i.e., the copyright in the sound recording
has expired, such that anyone can copy the recording without obtaining a master

sound recording licence.

10. For sound recordings not in the public domain, the sound recording and
mechanical rights are complementary. Royalties for each will be required to
produce a CD. If the wholesale revenue of a CD containing songs for which both
the sound recording and the mechanical rights are not in the public domain is r,

then r=p+m+7+c where p is the royalty for the performances, m the royalty

® This is the fundamental distinction that underlies the interface between competition policy and
intellectual property rights in Canada. See Section 4.2 Competition Bureau, (2000), Intellectual Property
Enforcement Guidelines.
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for the mechanical right, ¢ all other costs of production, and 7 record label

profits.*

11.  Consider the case of a record label that owns both the publishing and the
mechanical rights. The opportunity cost to it of licensing would be its lost profit if
the CD was supplied by a rival instead of by the rights holder. If the rival record
label is just as efficient as the rights holder then the joint royalty rate would be

r—c=p+m and the economic profits of the rights holder would be
r=r—c—p-—m=0: any excess return it earns is attributable to its control of the

publishing and mechanical rights.

12.  If the mechanical royalty rate administered by the CMRRA is denoted m, then
p=r—c—m, is the implicit return to the holder of the performing rights if both

sets of rights are not in the public domain.

13.  Suppose that the sound recording rights expire. If mechanical licences were

available at the administered rate m, then the cost of production would fall to
c+m,. This would be the price under competition, and in the absence of other

barriers to entry competition should be expected if mechanical licences are

available at royalty rate m,. The vertically integrated record label’s upstream

publishing division or affiliate would receive mechanical royalties equal to m, and

* These are economic profits, the excess of revenues over the opportunity cost of all inputs, including the
cost of capital (normal profits). In the long run, competition will typically mean that economic profits are
zero. If the label has market power in the supply of the CD, then its economic profits are monopoly profits.
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its economic profits from the sale of CDs would be zero. The net profits of the

integrated record label would be m,, the royalty rate on its valid song copyrights.

The net loss of the vertically integrate firm from the expiry of its performing rights

is p. The price of CDs would also fall by this amount, benefiting consumers.

However, the vertically integrated firm can continue to capture p by following one
of two strategies. It can either (i) refuse to supply other labels with a mechanical
licence or (ii) it can raise its royalty rate for a mechanical licence. If it refuses to
issue mechanical licences, it remains the only supplier of the CD and hence

captures r—c= p+m, because it forestalls the price falling as a result of entry by

competitors with lower costs. It could also, in the absence of a regulatory
constraint on its mechanical royalty, raise the mechanical royalty rate for rival

labels to m,, =r—c. Under either strategy its return is maintained at r-c.

The refusal to issue a mechanical licence to competing firms enables an
integrated record label to exercise market power in CDs, maintaining their price

at r (above the competitive price c¢+m,) and earning monopoly profits of p.

The integrated label will be indifferent to adopting either strategy (assuming rivals
are equally as efficient). The refusal to issue a mechanical licence is the only
strategy that is feasible, however, if there is an external constraint on the

mechanical royalty rate, limiting it to m,. Refusal to license then allows the

integrated firm to escape the constraint on its ability to raise mechanical royalty

rates.
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The relevant institutional framework here effectively establishes a compulsory
licence regime for mechanical licences with a standard negotiated rate
irrespective of whether a sound recording is in the public domain. Subject to a
few exceptions regarding budget CDs, the negotiated rate is the same for all
songs of a given length, e.g., $0.083 for recordings with a running time of five

minutes or less (on a song basis rather than a CD basis this is m,). Hence the

refusal to license and vertical integration or affiliation allows the publishers to
escape the constraint on market power implicit in the relevant institutional

framework for mechanical rights.

The conduct and its effect appears to be more than unilateral. The conduct goes
beyond a simple unilateral refusal to deal by individual publishers, but involves a
coordinated boycott of Stargrove by all Respondent music publishers that utilize
CMRRA. CMRRA appears to be the instrument used by music publishers to
implement a coordinated boycott of Stargrove. At least two Respondents appear
to have directly coordinated efforts to refuse mechanical licences for The Rolling
Stones titles in question (Universal and ABKCO) with the intent of putting

Stargrove out of business, eliminating it as a potential competitor.

Given a fixed royalty rate, more licensing leads to greater sales of CDs that
contain the song and hence higher revenues for an unaffiliated music publisher.
Hence unaffiliated/non-integrated music publishers have an incentive to
maximize volume if they are represented by CMRRA. The decision to not issue
an MLA to Stargrove by CMRRA is not in an unaffiliated/non-integrated

publisher’s unilateral commercial interest. Unaffiliated/non-integrated music
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publishers would prefer that Stargrove enter and compete with CDs that contain

their songs.

The willingness of unaffiliated/non-integrated publishers to participate in the
denial of mechanical licences to Stargrove is consistent with a concerted effort
on behalf of all music publishers, through CMRRA, to boycott Stargrove. To the
extent that the concerted boycott puts Stargrove out of business, it may maintain
market power of the integrated labels — who have commercial relationships with
the unaffiliated/non-integrated publishers and who have dealings with them as
fellow board members of CMRRA — potentially favourably altering the terms of

trade in other transactions/dealings.

Finally, as part of the “campaign” to prevent Stargrove from entering and
supplying CDs to Canadian retailers, there is evidence of at least one integrated
record label attempting to dissuade Stargrove’s distributor from handling
Stargrove’s CDs. Foreclosing distribution can have a negative effect on
competition if it leads to the exit or marginalization of a competitor. Walmart’s
potential importance as a retailer of CDs in Canada and Anderson’s status as the
exclusive distributor of CDs to Walmart, as well as being a distributor of CDs to
other important retailers, e.g., Best Buy, suggest that inducing Anderson not to
distribute Stargrove CDs might well result in foreclosure with negative
consequences for consumers and competition. It would have this effect if
replacing Anderson raised Stargrove’s costs of distribution sufficiently that it was

not as effective in constraining the pricing of the integrated labels.
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File No. CT-2015-
COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the
“Actl’);
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of the Act;

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to sections 75, 76, and 77
of the Act;
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File No. CT-2015-
COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the “Act”);

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 103.1 of the Act granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 104 of the Act;

BETWEEN:
STARGROVE ENTERTAINMENT INC.
Applicant
-and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,
SONY/ATV MUSIC PUBLISHING CANADA CO.,

SONY MUSIC ENTERTAINMENT CANADA INC.,
ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and
CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.

Respondents

NOTICE OF APPLICATION FOR INTERIM ORDER
(Pursuant to s. 104 of the Competition Act)




TAKE NOTICE THAT:

1. The Applicant will make an application to the Competition Tribunal (“Tribunal”) pursuant
to section 104 of the Competition Act (“Act”) on a date and time to be set by the Tribunal

at Ottawa or Toronto, Ontario for:

(a) An interim and interlocutory order:

(i) requiring the Respondents to grant mechanical licences to the Applicant on the
usual terms associated with the granting of said licences through the Canadian
Musical Reproduction Rights Agency Ltd. (“CMRRA”), lasting until a final
decision is made on the merits of the Applicant’s application for leave pursuant to
s. 103.1 of the Act or, if the application for leave is granted, until a final decision
is made on the merits of the Applicant’s proposed application pursuant to ss. 75,

76, and 77 of the Act;

(b) Costs of this Application, if opposed; and

(c) Such further and other final or interim orders as the Tribunal deems just.

AND TAKE NOTICE THAT:

2. The persons against whom the orders are sought are the Respondents: Universal Music
Publishing Group Canada; Universal Music Canada Inc.; Sony/ATV Music Publishing
Canada Co.; Sony Music Entertainment Canada Inc.; ABKCO Music & Records, Inc.;
Casablanca Media Publishing; and Canadian Musical Reproduction Rights Agency Ltd.

The Respondents’ addresses are set out below.

3. The Applicant will rely on the Statement of Grounds and Material Facts attached as

Schedule “A” hereto; the Affidavit of Terry Perusini, sworn August 26, 2015; the Affidavit
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of Mario Bouchard, sworn August 27, 2015; the Applicant’'s Notice of Application for
leave pursuant to section 103.1 of the Act;, the Applicant's Proposed Notice of
Application under sections 75, 76, and 77 of the Act; and such further and other grounds

and material facts as counsel may advise and the Tribunal may permit.

4. The Applicant requests that the within Application be heard in the English language.

5. The Applicant requests that the documents for this Application be filed in electronic form.

oronto.this 28th day of August, ZOHQ

L ]
WEIRFOULDS LLP 6‘-'. DIMOCK STRATTON LLP
Barristers & Solicitors 20 Queen Street West, 32nd Floor
4100 - 66 Wellington Street West Toronto, ON M5H 3R3
P.O. Box 35, Toronto-Dominion Centre
Toronto, ON M5K 1B7 Sangeetha Punniyamoorthy

Thomas Kurys
Nikiforos latrou

Scott McGrath Tel: 416-971-7202

Bronwyn Roe Fax: 416-971-6638

Tel: 416-365-1110 spunniyamoorthy@dimock.com
Fax: 416-365-1876 tkurys@dimock.com

niatrou@weirfoulds.com
smcgrath@weirfoulds.com
broe@weirfoulds.com

Lawyers for the Applicant

TO: The Registrar
Competition Tribunal
90 Sparks Street, Suite 600
Ottawa, ON K1P 5B4
Tel: 613-957-7851
Fax: 613-952-1123



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

John Pecman

Commissioner of Competition
Competition Bureau

50 Victoria Street

Gatineau, QC K1A 0C9

Tel: 819-997-4282

Fax: 819-997-0324

Canadian Musical Reproduction Rights
Agency Ltd.

320-56 Wellesley Street West

Toronto, ON M5S 2S3

Tel: 416-926-1966

Fax: 416-926-7521

ABKCO Music & Records, Inc.
85 5th Ave #11

New York, NY 10003

United States

Tel: 212-399-0300

Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5

Tel: 416-921-9214

Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408

Toronto, ON M4G 3C2

Tel: 416-489-5354

Sony Music Entertainment Canada Inc.
150 Ferrand Drive

Toronto, ON M3C 3E5

Tel: 416-589-3000

Universal Music Publishing Group
Canada

(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3

Tel: 416-718-4000

Fax: 416-718-4224

Universal Music Canada Inc.

(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3

Tel: 416-718-4000

Fax: 416-718-4224
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PART 1 - THIS APPLICATION IN A NUTSHELL

In conjunction with its application for leave (“Leave Application”) to bring an application
under sections 75, 76, and 77 of the Act against the Respondents (“Proposed
Application”), Stargrove seeks an interim and interlocutory order requiring the
Respondents to grant mechanical licences to Stargrove on the usual terms associated
with the granting of said licences through the Canadian Musical Reproduction Rights
Agency Ltd. (“CMRRA”), lasting until a final decision is made on Stargrove’s Leave
Application or, if the Leave Application is granted, until a final decision is made on the

Proposed Application.

Stargrove’s Leave Application and Proposed Application raise serious issues. Stargrove
alleges that the Respondents have violated sections 75, 76, and 77 of the Act by
banding together to shut Stargrove out of the market by having CMRRA refuse to deal
with Stargrove on standard terms; denying Stargrove the mechanical licences that are
necessary inputs for its CDs; pressuring Stargrove’s distributor; and concocting false

negative reviews of Stargrove’s CDs.

Stargrove will be irreparably harmed absent an interim order. Without being able to
obtain mechanical licences through CMRRA on usual trade terms, Stargrove will go out

of business.

The balance of convenience favours granting the interim order. In addition to the harm
Stargrove will suffer, consumers will also be harmed if Stargrove is prevented from
entering into or expanding in the market, because they will be denied the low-cost CDs

that Stargrove offers. The price of CDs will be maintained artificially high.
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PART 2 - FACTS!'

A. The Parties

5. The Applicant, Stargrove Entertainment Inc. (“Stargrove”), is a company incorporated in
July 2014 under the laws of Ontario. Stargrove is a record label in the business of

manufacturing and selling competitively-priced musical compact discs (“CDs”).

6. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music
Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing Group
Canada and Universal Music Canada Inc. (collectively, “Universal”) are music
publishing companies and record labels located in Toronto, Ontario. The Respondent
Casablanca Media Publishing (“Casablanca”) is a music publishing company located in
Toronto. ABKCO Music and Records Inc. (“ABKCQ”) is a record label, music publisher,

and film and video production company headquartered in New York, New York.

7. The Respondent Canadian Musical Reproduction Rights Agency Ltd. (‘CMRRA”) is a
music licensing collective representing music publishers. On behalf of music publishers,
CMRRA issues licences for the reproduction of musical works on various media,

including mechanical licensing for the reproduction of songs on CDs.

8. Sony, Universal and Casablanca are represented by CMRRA and have representatives
on the Board of Directors of CMRRA. ABKCO is represented by CMRRA but, to

Stargrove's knowledge, does not have representatives on its Board of Directors.

9. Anderson Merchandisers Canada Inc. (“Anderson”) (which is not a party to the case)

distributes CDs to major Canadian retailers, including Walmart and BestBuy. Anderson

' This “Facts” section is identical to the “Facts” as set out in the Statement of Grounds and Material Facts
at Schedule “A” to Stargrove’s Proposed Notice of Application (paras 5-29).
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is the exclusive distributor for CDs in Walmart in Canada and is the distributor for

Stargrove’s CDs.

Licensing Musical Works in Canada

For the purposes of this Application, there are two copyrights that matter:

(1) The copyright in the musical work. In order to reproduce a musical work,
a party must obtain a “mechanical licence” from the holder of the
copyright in the musical work, if the work is protected by copyright. If the
work has fallen into the “public domain”, no licence is required to use the

work.

(2) The copyright in the master sound recording. In order to reproduce the
sound recording on which a musical work is fixed, a party must also
obtain a “master recording licence” from the holder of the copyright in
the sound recording. If the sound recording has fallen into the public
domain, no licence is required to use the sound recording.

Stargrove’s business is to manufacture and sell CDs. Its current business activity is to
manufacture and sell CDs of musical works whose sound recordings are in the public
domain. In order to do so, Stargrove needs to obtain mechanical licences for the works,

but does not need to obtain master recording licences. Stargrove then manufactures and

sells these CDs at very competitive prices.

Although a record label in Stargrove’s position can seek to obtain a mechanical licence
directly from the copyright holders, the common practice in Canada is for a record label
to apply for mechanical licences from CMRRA, which is the authorized representative for
most musical work copyright holders in Canada. For a record label of Stargrove’s size,

the typical way to obtain such mechanical licences is by entering into a mechanical
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licence agreement (“MLA”) with CMRRA. A record label that has signed an MLA obtains

mechanical licences on standard terms and at standard rates.

The standard mechanical royalty rate in Canada is currently $0.083 per song, per copy
(for recordings with a running time of five minutes or less). Applications to CMRRA are
granted as a matter of course at this standard rate. CMRRA’s contracts with the
publishers it represents (called “Affiliation Agreements”) contemplate that CMRRA
“shall” issue the mechanical licences on standard terms, unless the publisher decides

that it wants to deal directly with the record label to issue the licence.

In practice, the market for the issuance of mechanical licences operates as though it
were a compulsory system. The process is so automatic that record labels almost
always produce CDs even before they have obtained mechanical licences. Royalties

owed on these CDs are held pending the identification of the copyright owner.

Stargrove's Business Takes Off

In January 2015, Stargrove made an application to CMRRA for mechanical licences for
five titles (collectively, the “Titles”): The Beatles Love Me Do, The Beatles Can't Buy Me
Love, The Rolling Stones Little Red Rooster, Bob Dylan It Ain't Me Babe and The Beach

Boys Fun, Fun, Fun (each of these titles is a compilation of 10 or 11 songs).

For each of these titles, copyright in the musical work still exists (hence the need for a
mechanical licence), but copyright in the sound recording has expired. As such, the
sound recording is in the public domain, meaning that the public has the right to use and

copy that recording without permission.

With its mechanical licence application to CMRRA, Stargrove submitted the required

royalty payment of $13,799.10.
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CMRRA cashed Stargrove’s cheque and Stargrove began producing its CDs for sale.
The CDs went on sale in Walmart on February 3, 2015 for a retail price of $5.00. In the
first week of sales, The Beatles’ Love Me Do was Walmart’s top-selling CD, with 1,488

copies sold in one week alone.

The Respondents Order CMRRA to Stop Issuing Stargrove Mechanical Licences

The publishers associated with each of the Titles include ABKCO, Casablanca and Sony
(collectively, the “Title Holders”). One by one, and in quick succession, each of the Title
Holders gave instructions to CMRRA in January or February 2015 to stop issuing

mechanical licences to Stargrove.

A CMRRA representative professed her surprise to Stargrove at this instruction from the
Title Holders, but CMRRA followed their instruction. In fact, CMRRA went even further
and refused to grant Stargrove any mechanical licences, whether from one of the Title
Holders or not. Stargrove’s attempts to enter into an MLA were stymied by CMRRA, who

erected barrier after barrier to Stargrove’s application.

CMRRA refunded Stargrove’s royalty payment for the Titles at the end of February 2015.

On multiple occasions, Stargrove requested explanations for the refusals to grant
mechanical licences, both from CMRRA and from the Title Holders directly, and asked
them to reverse course. Stargrove has been refused an explanation, other than in a
letter from CMRRA, which stated that the Title Holders’ “refusal to deal is at least
partially related to the fact that there are public domain master recordings on the

products in question.”

The Title Holders are withholding mechanical licences in order to artificially extend

copyright over recordings that should be in the public domain. They are doing so in
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direct response to the legitimate competition that Stargrove was bringing to the market.
As set out above, some Title Holders have record label divisions, while others are
affiliated with record labels. They do not like Stargrove’s pricing model and the fact that

Stargrove was able to gain market share so quickly.

Universal Tried to Prevent or Harm Stargrove's Business

Randy Lennox, the CEO of Universal Music Canada Inc., sent an e-mail to the principals
of Anderson, the distributors of Stargrove’s CDs, asking Anderson to partner with

Universal to find solutions and resolve what he called a “public domain issue”.

Brian Greaves, an account manager at Universal Music Canada Inc., concocted
negative reviews on Walmart's website, complaining that Stargrove’s products were of
poor quality. He encouraged other Universal employees to do the same and to help him
with Universal’s “campaign” to discourage Anderson from distributing Stargrove’s CDs,
stating that poor reviews would deter Anderson from distributing Stargrove’s products in
the future. Walmart subsequently removed all the fake reviews from its site. Stargrove’s
CDs had a low return rate: of the over 2000 Stargrove CDs sold, only one CD was

returned.

Mr. Greaves noted that Stargrove’s CDs were taking away from Universal’s sales and
market share, and claimed that Universal had already successfully removed a Rolling
Stones title from the CDs offered for sale by Stargrove, despite the fact that the

copyright in question was held by ABKCO, not Universal.

The Respondents’ Campaign to Shut Stargrove Out

The Respondents mean to punish Stargrove for its low pricing and ability to compete

with established record labels. Ultimately, this keeps the prices of CDs high. The



28.

29.

30.

31.

-7- 44

decision to instruct CMRRA to refuse to issue mechanical licences to Stargrove

surprised even the employees of CMRRA.

Since Stargrove has been shut out of the market, it has missed out on several lucrative
opportunities to market its CDs, resulting already in an estimated loss of $150,000 in
wholesale sales. Anderson wanted approximately 20,000 copies of Beatles CDs that
Stargrove would have otherwise produced. Anderson continues to identify marketing
opportunities for Stargrove through Walmart that Stargrove is unable to pursue because
of CMRRA'’s and the Respondents’ refusal to issue it mechanical licences. As recently
as three weeks ago, Anderson identified a lack of stock of Beatles and Rolling Stones
CDs; it wanted Stargrove to help it fill its orders. Stargrove cannot do so, as long as it is

being unfairly and unlawfully blocked from the market.

Stargrove’s CDs have been pulled from Walmart’s shelves, and its sales — given that it

can obtain no mechanical licences from CMRRA — are now zero.

PART 3 - GROUNDS FOR INTERIM RELIEF

. Stargrove has Applied for Relief Pursuant to Section 103.1

Concurrent with the filing of this Notice of Application, Stargrove Entertainment Inc.
(“Stargrove”) is filing the Leave Application pursuant to s. 103.1 of the Act for leave to

make an application under ss. 75, 76, and 77 of the Act.

Included with its Leave Application, Stargrove has filed the Proposed Application
pursuant to ss. 75, 76, and 77 of the Act, seeking relief against the Respondents on the
grounds set out in the Statement of Grounds and Material Facts at Schedule “A” to the
Proposed Application.
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The Leave Application and the Proposed Application Raise Serious Issues

The Leave Application raises two serious issues: (1) has Stargrove been directly
affected by the Respondents’ conduct?; and (2) could the Respondents’ conduct be the

subject of an order under ss. 75, 76 or 777?

The Proposed Application raises several serious issues, as further described in the

Statement of Grounds and Material Facts at Schedule “A” to the Proposed Application:

(a) Has Stargrove been substantially affected in its business or precluded from
carrying on its business due to its inability to obtain rights to reproduce musical
works (through mechanical licences and MLAs) to which the Title Holders hold
copyright from CMRRA on usual trade terms?

(b) Is Stargrove unable to obtain the right to reproduce musical works (through
mechanical licences and MLAs) from other suppliers?

(c) Is Stargrove willing and able to meet the usual trade terms of CMRRA and the
Title Holders for issuing mechanical licences?

(d) Are rights to reproduce musical works in ample supply?

(e) Is the Respondents’ refusal to deal likely to have an adverse effect on
competition in a market?

() Have the Respondents refused to supply a product or otherwise discriminated
against Stargrove because of Stargrove’s low pricing policy?

(9) Has the Respondents’ conduct had an adverse effect on competition in the
market for CDs in Canada, specifically in respect of public domain sound

recordings of popular music?
Stargrove Will be Irreparably Harmed Absent an Interim Order

Without an interim order requiring the Respondents to issue mechanical licences to
Stargrove, the Respondents will continue to withhold mechanical licences from
Stargrove, leaving Stargrove unable to sell the CDs it has manufactured and unable to

produce the additional CDs it planned to produce.

Because of the Respondents’ conduct, Stargrove’s CDs have been pulled from the
shelves of Walmart. Stargrove’s sales have been reduced to zero. It cannot obtain any

new mechanical licences from CMRRA because of CMRRA'’s refusal to do business with
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Stargrove on usual or any trade terms. The Respondents’ conduct has caused Stargrove

to miss out on key business opportunities.

Even if Stargrove were to change its business model, CMRRA’s decision not to issue
Stargrove any mechanical licences to songs to which the Title Holders own copyright

effectively precludes Stargrove from participating in the CD market at all.

Without being able to obtain mechanical licences through CMRRA for the Titles and
other songs on the usual trade terms, Stargrove will go out of business. This damage
cannot be compensated in monetary damages, as such damages are not available
under the Act.

The Balance of Convenience Favours Granting an Interim Order

The balance of convenience favours granting the interim order. The irreparable harm
that Stargrove is poised to suffer if an interim order is denied is far greater than any
arguable harm to the Respondents.

Stargrove simply seeks an interim order granting it the right to be issued rights to
reproduce songs (through mechanical licences or MLAs) through CMRRA on the same
trade terms to which all other applicants are entitled when applying for mechanical
licences. Granting the interim relief sought will maintain the industry’s typical mechanical
licensing process pending the hearing of the Leave Application and the Proposed

Application.

In addition to the harm Stargrove will suffer, consumers will also be harmed if the interim
order is not granted. Stargrove produces competitively-priced CDs that are in consumer
demand. If Stargrove is prevented from entering into or expanding in the market and

from competing with record labels, the price of CDs will be maintained artificially high.

The Respondents will suffer no corresponding anticompetitive harm. They will merely be
required to do business with Stargrove on the same terms that they ordinarily do
business with each other and other companies in the market.

Stargrove’s products are of good quality and will do no harm to the reputation of the
Respondents or the songs to which they hold copyright.
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In support of this Application, and the Grounds and Material Facts set out above,
Stargrove relies on:

(a) the affidavit of Terry Perusini, sworn August 26, 2015;

(b) the affidavit of Mario Bouchard, sworn August 27, 2015;

(c) the Leave Application;

(d) the Proposed Application;

(e) the Competition Act, RSC 1985, ¢ C-34, as amended, including
ss. 75, 76, 77, 103.1 and 104;

(f) the Competition Tribunal Rules, SOR/2008-141; and

(9) such further and other grounds and material facts as counsel may
advise and the Tribunal may permit.
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PART | - THE APPLICATION IN A NUTSHELL

Stargrove seeks leave to commence an application to the Competition Tribunal
against the Respondents pursuant to s. 103.1 of the Competition Act. Stargrove’s
proposed application alleges that the Respondents have violated ss. 75, 76, and
77 of the Act by refusing to grant “mechanical licences” to Stargrove, which

Stargrove needs to manufacture and sell low-cost CDs in Canada.

Stargrove is a record label that manufactures CD compilations of sound
recordings of The Beatles, The Rolling Stones, and other artists for sale at low
prices ($5.00) at Walmart stores. It can offer such low prices because the sound
recordings from which it prepares the CDs are no longer protected by copyright;
they are in the public domain. As such, Stargrove does not require a “master

sound recording licence” to use the recordings.

Although the sound recordings are in the public domain, the musical works
(songs) on the recordings continue to be copyright protected. Stargrove therefore
requires what are known as “mechanical licences” for each song it seeks to use.
In Canada, there are standard industry practices and terms that govern the
issuance of mechanical licences; for the songs relevant to this application, these
are administered by the Canadian Musical Reproduction Rights Agency.
Stargrove is willing to abide by those terms and practices. The Respondents,
however, have banded together to shut Stargrove out of the market, having
CMRRA deny Stargrove any mechanical licences (not just for the titles in

question).
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4. Stargrove is being targeted for its low pricing model, but the real victims are
consumers; instead of being able to buy popular titles for just $5.00 per CD, they

pay much more.

5. The Respondents have campaigned to block Stargrove by pressuring
Stargrove’s distributor, concocting false negative reviews of Stargrove’s CDs,
and having CMRRA refuse to deal with Stargrove on standard terms. They have
violated sections 75, 76, and 77 of the Competition Act, depriving consumers of
competitive prices and artificially extending copyright over public domain

recordings. This has negatively affected competition.

6. Stargrove’s proposed application readily meets the low threshold required on a
leave application. The conduct complained of could be the subject of an order
pursuant to each of sections 75, 76 and 77. It has directly and substantially
affected Stargrove’s business and has resulted in a substantial lessening or

prevention of competition. The Application should be granted.

PART Il - STATEMENT OF FACTS

A. The Parties

7. The Applicant, Stargrove Entertainment Inc. (“Stargrove”), is a company
incorporated in July 2014 under the laws of Ontario. Stargrove is a record label in
the business of manufacturing and selling competitively-priced musical compact

discs (“CDs”).!

! Affidavit of Terry Perusini sworn August 26, 2015 (“Perusini Affidavit”), para 3.
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8. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music
Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing
Group Canada and Universal Music Canada Inc. (collectively, “Universal’) are
music publishing companies and record labels located in Toronto, Ontario. The
Respondent Casablanca Media Publishing (“Casablanca”) is a music publishing
company located in Toronto. The Respondent ABKCO Music and Records Inc.
(“ABKCO”) is a record label, music publisher, and film and video production

company headquartered in New York, New York. 2

9. The Respondent Canadian Musical Reproduction Rights Agency Ltd. (“CMRRA”)
is a music licensing collective representing music publishers. On behalf of music
publishers, CMRRA issues licences for the reproduction of musical works on
various media, including mechanical licensing for the reproduction of songs on

CDs.?

10. Sony, Universal and Casablanca are represented by CMRRA and have
representatives on the Board of Directors of CMRRA. ABKCO is represented by
CMRRA but, to Stargrove’s knowledge, does not have representatives on its

Board of Directors.*

11.  Anderson Merchandisers Canada Inc. (“Anderson”) (which is not a party to the
case, but plays an important role in the market) distributes CDs to major

Canadian retailers, including Walmart and BestBuy. Anderson is the exclusive

2 perusini Affidavit, ibid, paras 4-6.
% Perusini Affidavit, ibid, para 7; Affidavit of Mario Bouchard, sworn August 27, 2015, Exhibit “A”
“Bouchard Affidavit”), para 25.

Perusini Affidavit, supra note 1 at para 8.
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distributor for CDs in Walmart in Canada and is the distributor for Stargrove’s

CDs.

B. Licensing Musical Works in Canada

12.  For the purposes this Application, there are two copyrights that matter:

(1)  The copyright in the musical work. In order to reproduce a musical
work, a party must obtain a “mechanical licence” from the holder
of the copyright in the musical work, if the work is protected by
copyright. If the work has fallen into the “public domain”, no licence

is required to use the work.

(2)  The copyright in the master sound recording. In order to reproduce
the sound recording on which a musical work is fixed, a party must
also obtain a “master recording licence” from the holder of the
copyright in the sound recording, if the sound recording is protected
by copyright. If the sound recording has fallen into the “public

domain”, no licence is required to use the sound recording.

C. Stargrove’s Business Model

13.  Stargrove’s business is to manufacture and sell CDs. Its current business activity
is to manufacture and sell CDs of musical works whose sound recordings are in
the public domain. In order to do so, Stargrove needs to obtain mechanical

licenses for the works, but does not need to obtain master sound recording

® Perusini Affidavit, ibid at paras 9-10; Bouchard Affidavit, supra note 3 at paras 18-19.
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licences. Stargrove then manufactures and sells these CDs at very competitive

prices.®

14.  Although a record label in Stargrove’s position can seek to obtain a mechanical
licence directly from the publisher, the common practice in Canada is for a record
label to apply for mechanical licences from CMRRA, which is the authorized
representative for most musical work copyright holders in Canada. CMRRA
distributes royalties to publishers, who in turn pay royalties to the authors of

musical works for which a licence was issued.’

15. CMRRA offers two options for mechanical licences: (i) “pay-as-you-press”
licencing and (ii) three standard Mechanical Licencing Agreements (“MLA”).
CMRRA suggests that pay-as-you-press licences are appropriate for licensees
who only occasionally manufacture products in Canada or who do so in small

quantities.®

16.  For a record label of Stargrove’s size, the typical (and most cost-efficient) way to
obtain such mechanical licenses is by entering into an MLA with CMRRA.° A
record label that has signed an MLA obtains mechanical licences on standard

terms and at standard rates.

17.  The standard mechanical royalty rate in Canada is currently $0.083 per song, per

copy (for recordings with a running time of five minutes or less).’® The royalty

® Perusini Affidavit, ibid at para 20.

" Bouchard Affidavit, ibid at para 31.

8 perusini Affidavit, ibid at para 16; Bouchard Affidavit, supra note 3 at note 17.
° Perusini Affidavit, ibid at para 16.

"% Perusini Affidavit, ibid at para 17.
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rate is fixed on a per song/per copy basis, irrespective of the price for which a CD
is sold. Applications by record labels to CMRRA for mechanical licences are

granted as a matter of course at this standard rate."

CMRRA’s contracts with the publishers it represents (called “Affiliation
Agreements”) contemplate that CMRRA “shall” issue the mechanical licences on
standard terms, unless the publisher decides that it wants to deal directly with the
record label to issue the licence.'? This is the only situation in which the MLA
provides that CMRRA may decline to issue a licence to a record label that has

otherwise complied with the terms of its MLA.™

In practice, the market for the issuance of mechanical licences operates as
though it were a compulsory system. The process is so automatic that record
labels press and sell CDs before obtaining mechanical licences. Royalties owed

on these CDs are held pending the identification of the copyright owner.'

Stargrove’s Business Takes Off

In January 2015, Stargrove made an application to CMRRA for mechanical
licences for five titles (collectively, the “Titles”): The Beatles Love Me Do, The

Beatles Can’t Buy Me Love, The Rolling Stones Little Red Rooster, Bob Dylan It

"' The mechanical royalty rate may be lower for certain budget-priced CDs. Bouchard Affidavit, supra
note 3 at paras 36-37.

'2 Bouchard Affidavit, ibid at para 34.

'3 Bouchard Affidavit, ibid at para 34.

'* Bouchard Affidavit, ibid at paras 29, 41-49.
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Ain't Me Babe and The Beach Boys Fun, Fun, Fun (each of these titles is a

compilation of 11 songs)."®

For each of these titles, copyright in the musical work still exists (hence the need
for a mechanical license), but copyright in the sound recording has expired. As
such, the sound recording is in the public domain, meaning that the public has

the right to use and copy that recording without permission.

Although an MLA would be more appropriate for a record label like Stargrove,
CMRRA required Stargrove to apply for a pay-as-you-press licence for the
mechanical licences.'® With its application, Stargrove submitted the required

royalty payment of $13,799.10.""

CMRRA cashed Stargrove’s cheque and Stargrove began producing its CDs for
sale. The CDs went on sale at Walmart on February 3, 2015 for a retail price of
$5.00 each. Consumers reacted positively to this offering. In the first week of
sales, The Beatles’ Love Me Do was Walmart’s top-selling CD, with 1,488 copies
sold. Three of Stargrove’s other titles also had strong initial sales: Fun, Fun, Fun,
It Ain’t Me Babe, and Can't Buy Me Love sold a combined total of 755 units in

their first week of sales.’®

'> Perusini Affidavit, supra note 1 at paras 24, 25, 27 and 31.
'® Perusini Affidavit, ibid at para 32.
'" Perusini Affidavit, ibid at para 32.
'8 Perusini Affidavit, ibid at para 34.
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E. The Respondents Order CMRRA to Stop Issuing Stargrove Mechanical Licences

24.  The publishers associated with the Titles include ABKCO, Casablanca and Sony
Publishing (collectively, the “Title Holders”). One by one, and in quick
succession, each of the Title Holders gave instructions to CMRRA in January or

February 2015 to refuse to issue the mechanical licences for Stargrove.

25. A CMRRA representative professed her surprise to Stargrove at these
instructions from the Title Holders, but CMRRA followed their instructions. In fact,
CMRRA went even further, and refused to grant Stargrove any mechanical

licences, whether from one of the Title Holders or not."®

Stargrove’s attempts to
enter into an MLA were stymied by CMRRA, which erected barrier after barrier to

Stargrove’s application.

26. CMRRA refunded Stargrove’s royalty payment for the Titles at the end of

February, 2015, causing the sale of Stargrove’s CDs to grind to a halt.

27.  On multiple occasions, Stargrove requested explanations for the refusals to grant
mechanical licences, both from CMRRA and from the Title Holders directly, and
asked them to reverse course. Stargrove has been refused an explanation, other
than in a letter from CMRRA, which stated that the Title Holders’ “refusal to deal
is at least partially related to the fact that there are public domain master
recordings on the products in question.”' The responses that Stargrove received

from ABKCO and Casablanca representatives stated, in part, that ABKCO and

19 Perusini Affidavit, ibid at paras 40-43.
%0 perusini Affidavit, ibid at para 45.
2! Perusini Affidavit, ibid at para 60.
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Casablanca were not required to provide an explanation for their refusal to grant

licences.?

The Title Holders are withholding mechanical licences in order to artificially
extend copyright over recordings that should be in the public domain. They are
doing so in direct response to the legitimate competition that Stargrove’s low
pricing policy was bringing to the market. As set out above, some Title Holders
have record label divisions, while others are affiliated with record labels. They do

not like the fact that Stargrove was able to gain market share so quickly.

Universal Tried to Prevent or Harm Stargrove’s Business

In February 2015, fabricated, negative reviews were posted on Walmart’s

website about Stargrove’s Beatles’ titles.?

Randy Lennox, the CEO of Universal Music Canada, sent an e-mail to the
principals of Anderson, the distributors of Stargrove’s CDs, asking Anderson not
to carry Stargrove’s products and to partner with Universal to resolve what he

called a “public domain issue”.?*

Brian Greaves, an account manager at Universal Music Canada, created reviews
on Walmart’'s website, complaining of the poor quality of Stargrove’s products.
He also encouraged other Universal Music Canada employees to do the same

and help him with his “campaign” to discourage Anderson from distributing

#2 perusini Affidavit, ibid at paras 64-65.
%8 perusini Affidavit, ibid at paras 46-49.
2% Perusini Affidavit, ibid at para 51.
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Stargrove’s products in the future.?® Walmart subsequently removed all the fake
reviews from its site. Stargrove’s CDs had a low return rate: of the over 2000

Stargrove CDs sold, only one CD was returned.?®

Mr. Greaves noted that Stargrove’s CDs were taking away from Universal’s sales
and market share, and claimed that Universal had already successfully removed
a Rolling Stones title from the CDs offered by Stargrove for sale, despite the fact

27
l.

that the copyright in question was held by ABKCO, not Universal.“" Clearly,

Universal worked with ABKCO and CMRRA to have the title pulled from shelves.

Universal’s reaction shows what an effective competitor Stargrove was going to
be. The fact that Stargrove could attract so many customers in such a brief time,
ousting major record labels’ stranglehold on Top Ten lists at Walmart, had clearly
provoked concern among the Title Holders, and prompted this concerted effort to

prevent Stargrove from entering the market and competing for CD sales.

The Respondents Campaign to Shut Stargrove Out

The Respondents mean to punish Stargrove for its low pricing and ability to
compete with established record labels. Ultimately, this keeps the prices of CDs
high. Mechanical licences are ordinarily issued as a matter of course within the
MLA structure. The process is so automatic that record labels almost always

produce CDs even before they have obtained mechanical licenses.®® The

% perusini Affidavit, ibid at paras 50 and 52.
% Perusini Affidavit, ibid at paras 49, 53.

*7 perusini Affidavit, ibid at para 52.

?8 Bouchard Affidavit, supra note 3 at para 29.
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decision to instruct CMRRA to refuse to issue mechanical licences to Stargrove

surprised even the employees of CMRRA.

Since Stargrove has been shut out of the market, it has missed out on several

lucrative opportunities to market its CDs.

For instance, Anderson wanted Beatles CDs that Stargrove would have
otherwise produced. Anderson continues to identify opportunities for Stargrove
through Walmart that Stargrove is unable to pursue because of CMRRA and the
Respondents’ refusal to issue it mechanical licenses.?® As recently as three
weeks ago, Anderson noted a lack of stock of Beatles and Rolling Stones CDs; it
wanted Stargrove to help it fill its orders.*° Stargrove cannot do so, as long as it

is being unfairly and unlawfully blocked from the market.

Stargrove was offered the opportunity to put 20,000 CDs of its two Beatles titles
in Walmart locations for a promotional “front of store” bin sale for three weeks,
from July 25 to August 14, 2015. It was unable to seize this opportunity because

of the Respondents’ refusal to grant mechanical licences to Stargrove.®’

These lost opportunities alone have resulted in an estimated loss to Stargrove of

$150,000 in wholesale sales.*

Stargrove’s CDs have been pulled from Walmart’s shelves, and its sales — given

that it can obtain no mechanical licenses from CMRRA — are now zero.

# Perusini Affidavit, supra note 1 at paras 78-79.
% Perusini Affidavit, ibid at para 79.

3 perusini Affidavit, ibid at paras 76-77.

%2 perusini Affidavit, ibid at paras 76-77.
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Stargrove Seeks Relief at the Competition Tribunal

Based on the foregoing, Stargrove filed this Application for leave to commence a
proceeding against the Respondents pursuant to s. 75, s. 76 and s. 77 of the
Competition Act (“Act”). At Schedule “A” to its Notice of Application for Leave, it
has attached its proposed Notice of Application against the Respondents if leave

is granted.

Stargrove has concurrently filed an Application seeking an interim and
interlocutory order to compel the Respondents to deal with Stargrove on
CMRRA'’s ordinary trade terms pending the result of this leave Application and, if

it is granted, the application on the merits.*®

PART Il - ISSUE

The sole issue on this Application is whether Stargrove should be granted leave

to make an application under ss. 75, 76, and/or 77 against the Respondents.

PART IV - ARGUMENT

The Applicable Legal Test

43.

Section 103.1 of the Act grants private parties the right to commence an
application pursuant to ss. 75, 76 or 77 of the Act, with leave of the Competition

Tribunal (“Tribunal”):

% Application for Interim Order.
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Leave to make application under section 75, 76 or 77

103.1 (1) Any person may apply to the Tribunal for leave to make
an application under section 75, 76 or 77. The application for leave
must be accompanied by an affidavit setting out the facts in support
of the person’s application under that section.

pursuant to s. 75 and s. 76, respectively:

Granting leave to make application under section 75 or 77

(7) The Tribunal may grant leave to make an application under
section 75 or 77 if it has reason to believe that the applicant is
directly and substantially affected in the applicants’ business by any
practice referred to in one of those sections that could be subject to
an order under that section.

Granting leave to make application under section 76
(7.1) The Tribunal may grant leave to make an application under
section 76 if it has reason to believe that the applicant is directly

affected by any conduct referred to in that section that could be
subject to an order under that section.

134

% National Capital News Canada v Milliken, 2002 Comp Trib 41 at para 14.

65

Subsections 103.1(7) and 103.1(7.1) set out the tests to be employed by the

Tribunal for requests for leave under that section to commence an action

When determining whether to grant leave, the Tribunal is to ask whether the
leave application is supported “by sufficient credible evidence to give rise to a
bona fide belief that the applicant may have been directly and substantially

affected in the applicant’s business by a reviewable practice, and that the

The standard of proof on a leave application pursuant to s. 103.1 is lower than

when the application is considered on its merits. The Tribunal needs to be
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satisfied that the respondent’s practice could be the subject of an order. The

burden of proof is lower than the ordinary burden of balance of probabilities.>

With this lower standard of proof in mind, the Tribunal must answer two
questions on this leave application: (1) has Stargrove been directly and
substantially affected in its business by a reviewable practice?; and (2) could the
reviewable practice in question be the subject of an order pursuant to the

sections of the Act on which Stargrove relies?

Question #1: Stargrove Has Been Directly and Substantially Affected in its

48.

49.

50.

Business by the Respondents’ Conduct

An application under s. 103.1 of the Act requires sufficient credible evidence to
give rise to a bona fide belief that the applicant may have been directly and
substantially affected in its business by a reviewable practice. A “substantial”
effect on business means something just beyond de minimis. The evidence must

be direct and not speculative.*

Together, the Respondents have campaigned to keep Stargrove from obtaining
mechanical licences, and have effectively shut Stargrove out of the CD market
entirely. Their conduct should therefore be considered collectively, rather than

individually.

The Respondents’ conduct has gutted Stargrove’s business model and

effectively locked it out of access to CMRRA, the gatekeeper for mechanical

% Symbol Technologies Canada ULC v Barcode Systems Inc, 2004 FCA 339 at para 17 [Barcodel.
% Canada (Director of Investigation & Research) v Chrysler Canada Ltd (1989), 27 CPR (3d) 1 (Comp
Trib) at 23; aff'd (1991), 38 CPR (3d) 25 (FCA).
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licences. Unless the Tribunal grants relief to Stargrove, it will be put out of

business, and its competitive impact will vanish.

The Titles effectively constitute Stargrove’s entire business. There is therefore no
need for the Tribunal to analyze whether the harm created by the Respondents
has a substantial effect on Stargrove’s business as a whole — it is specifically
targeted at Stargrove’s whole business. Even if Stargrove were to change its
business model and focus on titles not controlled by the Title Holders, CMRRA’s
decision not to enter into an MLA with Stargrove precludes it from participating in
CD sales to any credible degree. There is no question that Stargrove’s business

has been substantially and directly affected by the Respondents’ conduct.

Question #2: The Respondents’ Conduct Could be Subject to an Order Pursuant

52.

53.

to Sections 75, 76, and 77 of the Act

In assessing the potential merits of a case, the Tribunal may address the relevant

elements summarily in keeping with the expeditious nature of the leave

proceeding under section 103.1.%”

Subsection 75(1) of the Act sets out the requirements for the reviewable trade

practice of refusal to deal:

Jurisdiction of Tribunal where refusal to deal

75. (1) Where, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that

(a) a person is substantially affected in his business or is precluded
from carrying on business due to his inability to obtain adequate
supplies of a product anywhere in a market on usual trade terms,

% Barcode, supra note 35 at para 19.
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(b) the person referred to in paragraph (a) is unable to obtain
adequate supplies of the product because of insufficient
competition among suppliers of the product in the market,

(c) the person referred to in paragraph (a) is willing and able to meet
the usual trade terms of the supplier or suppliers of the product,

(d) the product is in ample supply, and

(e) the refusal to deal is having or is likely to have an adverse effect
on competition in a market,

the Tribunal may order that one or more suppliers of the product in the market
accept the person as a customer within a specified time on usual trade terms
unless, within the specified time, in the case of an article, any customs duties on
the article are removed, reduced or remitted and the effect of the removal,
reduction or remission is to place the person on an equal footing with other
persons who are able to obtain adequate supplies of the article in Canada.

54.  Unlike other forms of intellectual property which may not ordinarily meet these
criteria,® the right to reproduce songs (through mechanical licences) is subject to
standard rates and usual supply terms, with MLAs being ordinarily available to
anyone willing to pay applicable fees and abide by standard terms. Stargrove is
being uniquely targeted and discriminated against by CMRRA and the Title

Holders; even CMRRA acknowledged that this is out of the ordinary.
55.  This case meets all five requirements of s. 75:

(@) As set out above in response to Question #1, Stargrove’s business is
substantially affected by its inability to obtain the right to reproduce the
musical works (through mechanical licences) for the Titles. Stargrove has
lost an opportunity to put at least 20,000 CDs in Walmart locations for a
promotional “front of store” bin sale for three weeks, from July 25 to

August 14, 2015. There are other opportunities and promotions that

% Canada (Director of Investigation & Research) v Warner Music Canada Ltd (1997), 78 CPR (3d) 321,
CT-1997/003 Doc #22 (Comp Trib).
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Stargrove could have participated in had it been granted mechanical

licences by the Respondents.

Stargrove is unable to otherwise obtain the right to reproduce the musical
works because the rights are in the sole control of the Respondents (there

is insufficient competition among “suppliers” in the market).

Stargrove is willing to meet the usual trade terms of the Respondents

through CMRRA.

The granting of rights to reproduce songs is not limited in supply — as
noted above, mechanical licences are normally granted as a matter of

course.

The Respondents’ refusal to deal is having an adverse effect on
competition in the market for CD sales in Canada, specifically in respect of
popular music whose sound recordings are in the public domain. The
Respondents clearly recognized Stargrove for what it is: a maverick that
has identified a way to disrupt the market and offer consumers a product
they seek at far lower prices than are currently available. By blocking
Stargrove’s CD sales, the Respondents are artificially suppressing
competition in the market, creating a corresponding artificial inflation of
their own market share and the prices for CDs. The consuming public,
whose purchase decisions made Stargrove’s CDs top sellers in their first
week of sales, is being denied the low-cost alternative that Stargrove

seeks to provide.
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order against the Respondents pursuant to ss. 76(2) and 76(8) of the Act:

Price maintenance

76. (1) On application by the Commissioner or a person granted leave under
section 103.1, the Tribunal may make an order under subsection (2) if the
Tribunal finds that

(a) a person referred to in subsection (3) directly or indirectly

(ii) has refused to supply a product to or has otherwise
discriminated against any person or class of persons engaged in
business in Canada because of the low pricing policy of that
other person or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse effect on
competition in a market.

Persons subject to order

(3) An order may be made under subsection (2) against a person who

(a) is engaged in the business of producing or supplying a product;

.. or

(c) has the exclusive rights and privileges conferred by a patent, trade-mark,
copyright, registered industrial design or registered integrated circuit
topography.

Refusal to supply

(8) If, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that any person, by agreement, threat, promise
or any like means, has induced a supplier, whether within or outside Canada, as
a condition of doing business with the supplier, to refuse to supply a product to a
particular person or class of persons because of the low pricing policy of that
person or class of persons, and that the conduct of inducement has had, is
having or is likely to have an adverse effect on competition in a market, the
Tribunal may make an order prohibiting the person from continuing to engage in
the conduct or requiring the person to do business with the supplier on usual
trade terms.

70

Similarly, there is sufficient credible evidence that the Tribunal could make an
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The Respondents could be subject to an order under s. 76(2) pursuant to both
ss. 76(3)(a) and (c). The Respondents are engaged in the business of producing
and supplying products — in the case of the record labels, CDs, and in the case of
the publishers and CMRRA, the right to reproduce musical works by way of
mechanical licences and MLAs. They also have copyright to the songs
associated with the mechanical licences — s. 76(3)(c) explicitly makes intellectual

property holders subject to an order under that subsection.

The Respondents’ conduct falls within s. 76(1)(a)(ii) because they have refused
to supply a product to Stargrove. Specifically, the Respondents have refused to
grant Stargrove the right to reproduce musical works in an attempt to keep
Stargrove from competing in the market for CDs where the sound recordings are
in the public domain. The Respondents are doing so because Stargrove’s low
pricing policies were going to disrupt the CD market and take away market share

from the record labels.

The Respondents have also acted contrary to s. 76(1)(a)(ii) because they have
“otherwise discriminated against” Stargrove. The Respondents have
discriminated against Stargrove by denying it access to the right to reproduce
musical works (through mechanical licences and an MLA), and refusing to deal
with it on terms similar to the terms that would apply to any other record label.
This discrimination arises because of Stargrove's low pricing policy. E-mails from
executives at Universal identify that the refusal to supply and discriminatory

treatment occurred because Stargrove’s $5.00 CDs were gaining market share.
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The Respondents have also acted contrary to s. 76(8) by inducing CMRRA, as a
condition of doing business with the Respondents, to refuse to supply the
relevant rights (through mechanical licences and an MLA) to Stargrove. This

refusal arises because of Stargrove’s low pricing policy.

The Respondents’ refusal to supply has impeded Stargrove’s entry into and
expansion in the CD market in Canada and has resulted, and is likely to result, in
a substantial lessening or prevention of competition, as consumers are being
denied access to the low-cost CDs they want. As Mr. Greaves of Universal
noted, Stargrove’s sales were eating into the established players’ market share.
Stargrove’s strong sales in just one week in the market, and the frequent
requests by Anderson for more product, are indicative of the adverse impact on

competition.

Subsection 77 has also been violated by the Respondents in this case:

Definitions
77. (1) For the purposes of this section,
“exclusive dealing” means

(a) any practice whereby a supplier of a product, as a condition of
supplying the product to a customer, requires that customer to

(i) deal only or primarily in products supplied by or designated by
the supplier or the supplier’s nominee, or

(i) refrain from dealing in a specified class or kind of product
except as supplied by the supplier or the nominee, and

(b) any practice whereby a supplier of a product induces a customer to
meet a condition set out in subparagraph (a)(i) or (ii) by offering to supply
the product to the customer on more favourable terms or conditions if the
customer agrees to meet the condition set out in either of those
subparagraphs;
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Exclusive dealing and tied selling

(2) Where, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that exclusive dealing or tied selling, because it
is engaged in by a major supplier of a product in a market or because it is
widespread in a market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales of a
product in a market, or

(c) have any other exclusionary effect in a market,

with the result that competition is or is likely to be lessened substantially, the
Tribunal may make an order directed to all or any of the suppliers against whom
an order is sought prohibiting them from continuing to engage in that exclusive
dealing or tied selling and containing any other requirement that, in its opinion, is
necessary to overcome the effects thereof in the market or to restore or stimulate
competition in the market.

The Title Holders are the major suppliers of the rights to reproduce musical
works (through mechanical licences and MLAs) in the market (in fact, they are
the only suppliers for the Titles). Currently, the Respondent record labels are the
only suppliers of CDs of the relevant songs. Their behaviour is specifically aimed

at preventing Stargrove from entering and expanding in the market.

In addition to using their power over the Titles and their position within CMRRA to
coordinate this harm to Stargrove, they also, in the case of Universal, sought to
use their position in the broader CD market to influence Anderson to stop dealing

with Stargrove.

Universal pressured Anderson not to distribute products of Stargrove’s that

competed with Universal’s, offering veiled incentives and making veiled threats to
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deter Anderson from dealing with Stargrove.*® Universal also placed negative
reviews of Stargrove’s CDs on Walmart’s website with a view to obtaining a
similar advantage in the market. Further, Universal appears to have been
complicit in ABKCO and CMRRA’s activities with respect to the Rolling Stones

title in issue.

The Respondents’ conduct is not a legitimate exercise of intellectual property

rights.

The Competition Bureau’s Intellectual Property Enforcement Guidelines explain
that the circumstances in which the Bureau could apply the Act to anticompetitive
conduct involving intellectual property rights includes circumstances involving
anticompetitive conduct that is “something more than the mere exercise of the IP

right”.*° The Guidelines go on to state:

...If a company uses IP protection to engage in conduct that creates, enhances
or maintains market power as proscribed by the Competition Act, then the
Bureau may intervene.

When joint conduct of two or more firms lessens or prevents competition, the
competitive harm clearly flows from something more than the mere exercise of
the IP right to refuse.*'

This is clearly the case here, with the various Respondents banding together with

CMRRA to shut Stargrove out.

% Perusini Affidavit, supra note 1 at para 30.
0 Competition Bureau, Intellectual Property Enforcement Guidelines (Ottawa: 1 September 2000), s. 4.2

atp7.

! Ibid, s. 4.2.1 at p. 8.
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their Antitrust Guidelines for the Licensing of Intellectual Property:

Intellectual property law bestows on the owners of intellectual property certain
rights to exclude others. These rights help the owners to profit from the use of
their property. An intellectual property owner's rights to exclude are similar to the
rights enjoyed by owners of other forms of private property. As with other forms
of private property, certain types of conduct with respect to intellectual property
may have anticompetitive effects against which the antitrust laws can and do
protect. ...

... As in other antitrust contexts, however, market power could be illegally
acquired or maintained, or, even if lawfully acquired and maintained, would be
relevant to the ability of an intellectual property owner to harm competition
through unreasonable conduct in connection with such property.42

the Act, as they are doing in this case.

s. 103.1. It should be granted leave.

PART V - ORDER SOUGHT

Stargrove seeks an order:

(@) granting it leave to commence an Application against the
Respondents pursuant to ss. 75, 76, and 77 of the Act, in the
form contained within the Proposed Notice of Application;

and

*2 United States Department of Justice and Federal Trade Commission, Antitrust Guidelines for the

Licensing of Intellectual Property (6 April 1995), ss. 2.1, 2.2.

75

The United States Department of Justice and Federal Trade Commission

describe the intersection between intellectual property law and antitrust law in

While Stargrove does not gainsay the Respondents’ rights to benefit from their

intellectual property, the Respondents may not exploit it in a manner that violates

Stargrove has met the low threshold required on a leave application pursuant to
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(b) awarding Stargrove its costs of this Application for leave, if

opposed.

Date: August 28, 2015

WEIRFOULDS LLP

Barristers & Solicitors

4100 - 66 Wellington Street West

P.O. Box 35, Toronto-Dominion Centre
Toronto, ON M5K 1B7

Nikiforos latrou
Scott McGrath
Bronwyn Roe

Tel: 416-365-1110
Fax: 416-365-1876

niatrou@weirfoulds.com
smcgrath@weirfoulds.com
broe@weirfoulds.com

ALL OF WHICH IS RESPECTFULLY SUBMITTED

—

%o'\DIMOCK STRATTON LLP
20 Queen Street West, 32nd Floor
Toronto, ON
M5H 3R3

Sangeetha Punniyamoorthy
Thomas Kurys

Tel: 416-971-7202
Fax: 416-971-6638

spunniyamoorthy@dimock.com
tkurys@dimock.com

Lawyers for the Applicant
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SCHEDULE “A” — Authorities

National Capital News Canada v Milliken, 2002 Comp Trib 41.
Symbol Technologies Canada ULC v Barcode Systems Inc, 2004 FCA 339.

Canada (Director of Investigation & Research) v Chrysler Canada Ltd (1989), 27
CPR (3d) 1 (Comp Trib); aff'd (1991), 38 CPR (3d) 25 (FCA).

Canada (Director of Investigation & Research) v Warner Music Canada Ltd
(1997), 78 CPR (3d) 321, CT-1997/003 Doc #22 (Comp Trib)

Competition Bureau, Intellectual Property Enforcement Guidelines (Ottawa: 1
September 2000).

United States Department of Justice and Federal Trade Commission, Antitrust
Guidelines for the Licensing of Intellectual Property (6 April 1995).
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Schedule “B” — Statutes and Regulations

Competition Act, RSC, 1985, ¢ C-34

PART VIII MATTERS REVIEWABLE BY TRIBUNAL
RESTRICTIVE TRADE PRACTICES

Refusal to Deal

Jurisdiction of Tribunal where refusal to deal

75. (1) Where, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that

(a) a person is substantially affected in his business or is precluded from carrying on
business due to his inability to obtain adequate supplies of a product anywhere in a
market on usual trade terms,

(b) the person referred to in paragraph (a) is unable to obtain adequate supplies of
the product because of insufficient competition among suppliers of the product in the
market,

(c) the person referred to in paragraph (a) is willing and able to meet the usual trade
terms of the supplier or suppliers of the product,

(d) the product is in ample supply, and

(e) the refusal to deal is having or is likely to have an adverse effect on competition
in a market,

the Tribunal may order that one or more suppliers of the product in the market accept
the person as a customer within a specified time on usual trade terms unless, within the
specified time, in the case of an article, any customs duties on the article are removed,
reduced or remitted and the effect of the removal, reduction or remission is to place the
person on an equal footing with other persons who are able to obtain adequate supplies
of the article in Canada.

When article is a separate product

(2) For the purposes of this section, an article is not a separate product in a market
only because it is differentiated from other articles in its class by a trade-mark,
proprietary name or the like, unless the article so differentiated occupies such a
dominant position in that market as to substantially affect the ability of a person to carry
on business in that class of articles unless that person has access to the article so
differentiated.

Definition of “trade terms”



79

(3) For the purposes of this section, the expression “trade terms” means terms in
respect of payment, units of purchase and reasonable technical and servicing
requirements.

Inferences

(4) In considering an application by a person granted leave under section 103.1, the
Tribunal may not draw any inference from the fact that the Commissioner has or has not
taken any action in respect of the matter raised by the application.

Price Maintenance

Price maintenance

76. (1) On application by the Commissioner or a person granted leave under
section 103.1, the Tribunal may make an order under subsection (2) if the Tribunal finds
that

(a) a person referred to in subsection (3) directly or indirectly

(i) by agreement, threat, promise or any like means, has influenced upward, or
has discouraged the reduction of, the price at which the person’s customer or
any other person to whom the product comes for resale supplies or offers to
supply or advertises a product within Canada, or

(i) has refused to supply a product to or has otherwise discriminated against any
person or class of persons engaged in business in Canada because of the low
pricing policy of that other person or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse effect on
competition in a market.

Order

(2) The Tribunal may make an order prohibiting the person referred to in subsection
(3) from continuing to engage in the conduct referred to in paragraph (1)(a) or requiring
them to accept another person as a customer within a specified time on usual trade
terms.

Persons subject to order
(3) An order may be made under subsection (2) against a person who
(a) is engaged in the business of producing or supplying a product;

(b) extends credit by way of credit cards or is otherwise engaged in a business that
relates to credit cards; or

(c) has the exclusive rights and privileges conferred by a patent, trade-mark,
copyright, registered industrial design or registered integrated circuit topography.
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Refusal to supply

(8) If, on application by the Commissioner or a person granted leave under section
103.1, the Tribunal finds that any person, by agreement, threat, promise or any like
means, has induced a supplier, whether within or outside Canada, as a condition of
doing business with the supplier, to refuse to supply a product to a particular person or
class of persons because of the low pricing policy of that person or class of persons,
and that the conduct of inducement has had, is having or is likely to have an adverse
effect on competition in a market, the Tribunal may make an order prohibiting the
person from continuing to engage in the conduct or requiring the person to do business
with the supplier on usual trade terms.

Inferences

(10) In considering an application by a person granted leave under section 103.1,
the Tribunal may not draw any inference from the fact that the Commissioner has or has
not taken any action in respect of the matter raised by the application.

(12) For the purposes of this section, “trade terms” means terms in respect of
payment, units of purchase and reasonable technical and servicing requirements.

Exclusive Dealing, Tied Selling and Market Restriction

Definitions

77. (1) For the purposes of this section,

“exclusive dealing”
« exclusivité »

“exclusive dealing” means

(a) any practice whereby a supplier of a product, as a condition of supplying
the product to a customer, requires that customer to

(i) deal only or primarily in products supplied by or designated by the
supplier or the supplier’s nominee, or

(i) refrain from dealing in a specified class or kind of product except as
supplied by the supplier or the nominee, and

(b) any practice whereby a supplier of a product induces a customer to meet
a condition set out in subparagraph (a)(i) or (ii) by offering to supply the
product to the customer on more favourable terms or conditions if the
customer agrees to meet the condition set out in either of those
subparagraphs;



81

Exclusive dealing and tied selling

(2) Where, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that exclusive dealing or tied selling, because it is
engaged in by a major supplier of a product in a market or because it is widespread in a
market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales of a product in a
market, or

(c) have any other exclusionary effect in a market,

with the result that competition is or is likely to be lessened substantially, the Tribunal
may make an order directed to all or any of the suppliers against whom an order is
sought prohibiting them from continuing to engage in that exclusive dealing or tied
selling and containing any other requirement that, in its opinion, is necessary to
overcome the effects thereof in the market or to restore or stimulate competition in the
market.

Damage awards

(3.1) For greater certainty, the Tribunal may not make an award of damages under
this section to a person granted leave under subsection 103.1(7).

Where no order to be made and limitation on application of order
(4) The Tribunal shall not make an order under this section where, in its opinion,

(a) exclusive dealing or market restriction is or will be engaged in only for a
reasonable period of time to facilitate entry of a new supplier of a product into a
market or of a new product into a market,

(b) tied selling that is engaged in is reasonable having regard to the technological
relationship between or among the products to which it applies, or

(c) tied selling that is engaged in by a person in the business of lending money is for
the purpose of better securing loans made by that person and is reasonably
necessary for that purpose,

and no order made under this section applies in respect of exclusive dealing, market
restriction or tied selling between or among companies, partnerships and sole
proprietorships that are affiliated.

Where company, partnership or sole proprietorship affiliated
(5) For the purposes of subsection (4),

(a) one company is affiliated with another company if one of them is the subsidiary of
the other or both are the subsidiaries of the same company or each of them is
controlled by the same person;



82

(b) if two companies are affiliated with the same company at the same time, they are
deemed to be affiliated with each other;

(c) a partnership or sole proprietorship is affiliated with another partnership, sole
proprietorship or a company if both are controlled by the same person; and

(d) a company, partnership or sole proprietorship is affiliated with another company,
partnership or sole proprietorship in respect of any agreement between them
whereby one party grants to the other party the right to use a trade-mark or trade-
name to identify the business of the grantee, if

(i) the business is related to the sale or distribution, pursuant to a marketing plan
or system prescribed substantially by the grantor, of a multiplicity of products
obtained from competing sources of supply and a multiplicity of suppliers, and

(ii) no one product dominates the business.

When persons deemed to be affiliated

(6) For the purposes of subsection (4) in its application to market restriction, where
there is an agreement whereby one person (the "first" person) supplies or causes to be
supplied to another person (the "second" person) an ingredient or ingredients that the
second person processes by the addition of labour and material into an article of food or
drink that he then sells in association with a trade-mark that the first person owns or in
respect of which the first person is a registered user, the first person and the second
person are deemed, in respect of the agreement, to be affiliated.

Inferences

(7) In considering an application by a person granted leave under section 103.1, the
Tribunal may not draw any inference from the fact that the Commissioner has or has not
taken any action in respect of the matter raised by the application.

GENERAL

Leave to make application under section 75, 76 or 77

103.1 (1) Any person may apply to the Tribunal for leave to make an application
under section 75, 76 or 77. The application for leave must be accompanied by an
affidavit setting out the facts in support of the person’s application under that section.

Notice

(2) The applicant must serve a copy of the application for leave on the
Commissioner and any person against whom the order under section 75, 76 or 77, as
the case may be, is sought.

Certification by Commissioner
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(3) The Commissioner shall, within 48 hours after receiving a copy of an application
for leave, certify to the Tribunal whether or not the matter in respect of which leave is
sought

(a) is the subject of an inquiry by the Commissioner; or

(b) was the subject of an inquiry that has been discontinued because of a settlement
between the Commissioner and the person against whom the order under section
75, 76 or 77, as the case may be, is sought.

Application discontinued

(4) The Tribunal shall not consider an application for leave respecting a matter
described in paragraph (3)(a) or (b) or a matter that is the subject of an application
already submitted to the Tribunal by the Commissioner under section 75, 76 or 77.

Notice by Tribunal

(5) The Tribunal shall as soon as practicable after receiving the Commissioner’s
certification under subsection (3) notify the applicant and any person against whom the
order is sought as to whether it can hear the application for leave.

Representations

(6) A person served with an application for leave may, within 15 days after receiving
notice under subsection (5), make representations in writing to the Tribunal and shall
serve a copy of the representations on any other person referred to in subsection (2).

Granting leave to make application under section 75 or 77

(7) The Tribunal may grant leave to make an application under section 75 or 77 if it
has reason to believe that the applicant is directly and substantially affected in the
applicants' business by any practice referred to in one of those sections that could be
subject to an order under that section.

Granting leave to make application under section 76

(7.1) The Tribunal may grant leave to make an application under section 76 if it has
reason to believe that the applicant is directly affected by any conduct referred to in that
section that could be subject to an order under that section.

Time and conditions for making application

(8) The Tribunal may set the time within which and the conditions subject to which
an application under section 75, 76 or 77 must be made. The application must be made
no more than one year after the practice or conduct that is the subject of the application
has ceased.

Decision
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(9) The Tribunal must give written reasons for its decision to grant or refuse leave
and send copies to the applicant, the Commissioner and any other person referred to in
subsection (2).

Limitation

(10) The Commissioner may not make an application for an order under section 75,
76, 77 or 79 on the basis of the same or substantially the same facts as are alleged in a
matter for which the Tribunal has granted leave under subsection (7) or (7.1), if the
person granted leave has already applied to the Tribunal under section 75, 76 or 77.

Inferences

(11) In considering an application for leave, the Tribunal may not draw any inference
from the fact that the Commissioner has or has not taken any action in respect of the
matter raised by it.

Inquiry by Commissioner

(12) If the Commissioner has certified under subsection (3) that a matter in respect
of which leave was sought by a person is under inquiry and the Commissioner
subsequently discontinues the inquiry other than by way of settlement, the
Commissioner shall, as soon as practicable, notify that person that the inquiry is
discontinued.

Interim order

104. (1) If an application has been made for an order under this Part, other than
an interim order under section 100 or 103.3, the Tribunal, on application by the
Commissioner or a person who has made an application under section 75, 76 or 77,
may issue any interim order that it considers appropriate, having regard to the principles
ordinarily considered by superior courts when granting interlocutory or injunctive relief.

Terms of interim order

(2) An interim order issued under subsection (1) shall be on such terms, and shall
have effect for such period of time, as the Tribunal considers necessary and sufficient to
meet the circumstances of the case.
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I, TERRY PERUSINI, of the City of Burlington, in the Province of Ontario, MAKE OATH AND
SAY:

1. I am the sole Director and Officer of Stargrove Entertainment Inc. (“Stargrove”), and as

such | have personal knowledge of the matters herein deposed.

2. This affidavit is sworn in support of two applications being brought by Stargrove: (1) an
application for an order pursuant to s. 103.1 of the Competition Act (“Act”) for leave to
bring an application against the Respondents under ss. 75, 76, and 77 of the Act; and
(2) an application for an interim order pursuant to s. 104 of the Act compelling the
Respondents to issue mechanical licences to Stargrove on usual trade terms pending
determination of Stargrove’s applications under ss. 75, 76, and 77 of the Act.

A. The Parties

3. Stargrove is a company incorporated in July 2014 under the laws of Ontario. Stargrove
is a record label in the business of producing and selling competitively-priced musical

compact discs.

4. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music
Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing Group
Canada and Universal Music Canada Inc. (collectively, “Universal’) are music

publishing companies and record labels located in Toronto, Ontario.

5. The respondent ABKCO Music and Records, Inc. (“ABKCQO”) is a record label, music
publisher, and film and video production company headquartered in New York, New
York.

6. The respondent Casablanca Media Publishing (“Casablanca”) is a music publishing
company headquartered in Toronto. | do not know if Casablanca is affiliated with a
record label, but Casablanca does rely on Universal for distribution in respect of some of
the titles at issue in this proceeding. | believe that Casablanca is affiliated with another
Toronto-based independent music publishing company, Red Brick Music Publishing

(“Red Brick”), as Casablanca’s Vice President is also Red Brick’s President.

7. The respondent Canadian Musical Reproduction Rights Agency Limited (“CMRRA”) is a

music licensing collective representing music rights-holders, on whose behalf CMRRA
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issues licences for the reproduction of musical works on various media, including

mechanical licensing for the reproduction of songs on CDs and similar physical products.

CMRRA’s Board of Directors includes Gary Furniss, President of Sony Publishing;
Shawn Marino, Vice President of Universal Music Canada; and Jennifer Mitchell, Vice

President of Casablanca and President of Red Brick.

Licensing Musical Works in Canada

For the purposes of reproducing a pre-existing sound recording of a copyrighted musical
work, there are two copyrights in issue: (1) the copyright in the musical work (i.e., song)
itself, which is originally owned by the songwriter(s), and is often later assigned to a
music publisher; and (2) the copyright in the “master” sound recording, which is originally

owned by the “maker” of the sound recording, and may also be assigned.’

There are two forms of licences that correspond to these two copyrights: “mechanical
licences”, which may be granted by the holder of the copyright in the musical work; and
“‘master recording licences”, which may be granted by the holder of the copyright in
the master sound recording.

Until recently, in Canada, under the Copyright Act, RSC, 1985, ¢ C-42, copyright over
sound recordings continued until the end of 50 years after the end of the calendar year
in which the first publication of the sound recording occurs. Sound recordings that had
been published for at least 50 years were considered to be in the “public domain”.

As discussed below in further detail, in June 2015, Bill C-59, the Economic Action Plan
2015 Act, No. 1 received royal assent, extending the term of copyright in sound
recordings from 50 years to 70 years. However, the new law is not retroactive.
Therefore, a number of sound recordings that were published between 50 and 70 years
ago, including the tracks for which Stargrove seeks mechanical licences, will remain in

the public domain.

If a record label seeks to reproduce a recording of a musical work and the sound

recording has fallen into the public domain, a mechanical licence may still be required in

' An original recording also includes a third copyright: the performance of the singers and musicians.
However, this copyright is not in issue when making copies of an existing sound recording.
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order to reproduce the musical work, as copyright will often still subsist in the musical

work itself.

14. Obtaining a mechanical licence in Canada may be done in one of two ways. A purchaser
may contact the musical work copyright holder directly and obtain a mechanical licence;
however, it is much more common to apply for a mechanical licence from CMRRA,
which is the authorized representative for most musical work copyright holders in
Canada.

15. For example, on Sony Publishing’s website, Sony Publishing advises that CMRRA s its
exclusive licensing agent. A copy of Sony Publishing’s website’s “FAQ” section is

attached hereto as Exhibit “1”.

16. CMRRA offers two options for mechanical licences: “pay-as-you-press” licensing and a
standard Mechanical Licensing Agreement (“MLA”). CMRRA suggests that pay-as-you-
press licences are appropriate for licensees who only occasionally manufacture products
in Canada or who do so in small quantities. Royalties for pay-as-you-press licences must
be paid in advance. CMRRA suggests that an MLA is appropriate for licensees
manufacturing sound recording products on a continuing basis. Under an MLA, royalties
are payable as products are sold on a quarterly basis. An MLA is more appropriate for a
record label like Stargrove, who is not planning to produce CDs on a one-off or

occasional basis.

17. The standard mechanical royalty rate in Canada is currently $0.083 per song, per copy
(for recordings with a running time of five minutes or less).? For example, if the
applicable rate is 8.3 cents and | sell 100 CDs, CMRRA would collect $8.30, irrespective
of the price of the CD. The rate for a mechanical licence is the same regardless of

whether or not the sound recording has fallen into the public domain.

18. Information from CMRRA'’s website describing mechanical licensing, pay-as-you-press,
and MLAs is attached hereto as Exhibit “2”.

19. To provide a more detailed, independent explanation of relevant copyright legislation,
CMRRA, and the music licensing process in Canada, | authorized my lawyers to retain

% The mechanical royalty rate may be lower for certain budget-priced CDs.
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Mario Bouchard, former counsel to the Copyright Board of Canada. Mr. Bouchard’s

report will be filed with my applications.

Stargrove’s Business and Business Model

Stargrove’s business model relies on distributing low-cost compact discs. These discs
consist of: (i) sound recordings of which Stargrove owns the sound recording copyright;
(ii) sound recordings licensed to Stargrove from various independent labels (e.g., K-Tel
International); or (iii) sound recordings that have fallen into the public domain and for
which master recording licences are not required. As is described in greater detail below,

the first five titles that Stargrove produced consisted of public domain sound recordings.

For a brief period, until it was forced to stop selling its products due to the Respondents’
refusals to issue mechanical licences to Stargrove, Stargrove’s products were sold at
Walmart Canada (“Walmart”), in-store and online. Stargrove sells its CDs wholesale to
its distributor, Anderson Merchandisers Canada Inc. (“Anderson”), for approximately $3

unit. At Walmart, the CDs are sold to customers for a retail price of $5.00.

Stargrove’s Inception and First Five Titles

Prior to commencing operations, | wanted to ensure that Stargrove’s business model
was consistent with Canadian copyright law. In or around May 2014, | retained the law
firm of Borden Ladner Gervais (“BLG”) to provide a legal opinion regarding the law on
sound recordings in Canada. Among other things, BLG provided the opinion that sound
recordings first published 50 years ago would be in the public domain in Canada. A copy
of the BLG opinion dated May 30, 2014 is attached hereto as Exhibit “3”.

In or around July 2014, | incorporated Stargrove and decided to compile a number of
sound recordings that had fallen into the public domain and to manufacture and release

CDs of these sound recordings.

The first six compilation CDs that Stargrove intended to produce were:
(a) The Beatles, Love Me Do

(b) The Beatles, Can’t Buy Me Love

(c) The Rolling Stones, Little Red Rooster
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(d) Elvis Presley, Suspicion

(e) Bob Dylan, It Ain’t Me Babe

() The Beach Boys, Fun, Fun, Fun

Each of the above titles is a compilation of 11 songs.

| began meeting with representatives of Anderson in November 2014 to discuss the sale
of Stargrove titles in Walmart. On November 7, 2014, | contacted Patricia McAlpine of
Anderson and informed her | had previews of Beatles and Rolling Stones cover art.

I met with Ms. McAlpine on January 7, 2015 and she informed me that Walmart was
interested in selling five of our six tittes— Love Me Do, Can't Buy Me Love, Little Red
Rooster, It Aint Me Babe, and Fun, Fun, Fun— and that Anderson would be ordering
between 1000 and 3500 units per title. | received the order from Anderson on January 8
for a total quantity of 12,400 CDs. A copy of the order is attached hereto as Exhibit “4”.

Universal Music Group Had “Major Concerns” About Stargrove’s Beatles Titles
Before They Were Even Released

In the interim, in November 20, 2014, Ken Kozey at Anderson contacted me about an
email he received from Brian Greaves of Universal Music Group, in which Mr. Greaves
asked Mr. Kozey who was selling “the new Beatles public domain product” and stating
that the product in question “has obviously raised major concerns over here”. A copy of
the e-mail chain dated November 20, 2014 is attached hereto as Exhibit “5”.

At that time, we had not pressed any titles. We were planning to release the initial titles
in January 2015.

In a conversation with Mr. Kozey in December 2014, | was informed that in meetings
between Anderson and Universal Music Canada, Universal Music Canada pressured
Anderson not to carry Stargrove products and informed Anderson that Universal Music
Canada was lobbying the Canadian government to make changes to the legislation

regarding public domain for sound recordings.
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Stargrove’s Business Was Immediately Successful

In early January 2015, Stargrove contacted CMRRA to enquire about obtaining a
mechanical licence for the five titles we intended to wholesale to Anderson for sale in
Walmart.

CMRRA required Stargrove to apply for a pay-as-you-press licence for the mechanical
licences. Stargrove completed CMRRA’s application requirements and submitted the

required royalty payment of $13,799.10 by cheque to CMRRA on January 8, 2015.

CMRRA cashed Stargrove's cheque on January 9, 2015. Stargrove then began
producing its CDs for sale to Anderson. Stargrove produced five CDs in its first run to
fulfill Anderson’s order, for a total of 12,400 units. Stargrove sold the CDs to Anderson
for $3.00 per unit. A copy of Stargrove’s cheque, which was cashed January 9, 2015, is
attached hereto as Exhibit “6”.

The first five Stargrove titles went on sale on Walmart’s website on or around January
20, 2015 and in Walmart stores on or around February 3, 2015, for a retail price of $5.00
each. In Stargrove’s first week of CD sales in Walmart stores, its Beatles Love Me Do
title was Walmart’s top seller, with 1,488 copies sold. A copy of the list of top 10 sellers
for the week of February 2 - 8, 2015 is attached hereto as Exhibit “7”. Three of
Stargrove’s other titles had strong initial sales as well: Fun, Fun, Fun, It Ain’t Me Babe,
and Can'’t Buy Me Love sold a combined total of 755 units in their first week of sales.

Including the six titles noted at paragraph 22, Stargrove intended to produce 45 titles for
sale by 2016.

The Respondents’ Campaign to Lock Stargrove Out

ABKCO Refuses to License Rolling Stones Musical Works to Stargrove

On January 22, 2015, Veronica Syrtash, Vice President, Legal and Business Affairs at
CMRRA, e-mailed Ms. Holt of Stargrove to advise that ABKCO had instructed CMRRA
not to issue any licences for the reproduction of five musical works owned by ABKCO on
Stargrove’s Rolling Stones title, Little Red Rooster. A copy of the e-mail dated January
22, 2015 is attached hereto as Exhibit “8”.
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On January 23, 2015, Alisa Coleman of ABKCO e-mailed Ned Talmey of Anderson and
stated that Stargrove did not have mechanical licences for five musical works owned by
ABKCO on Stargrove’s Rolling Stones title, Little Red Rooster. Ms. Coleman requested
that Anderson remove Little Red Rooster from its catalogue and notify Walmart to
remove the CD from the marketplace and online, “before we have to take any additional
legal steps to protect our rights.” Ken Kozey of Anderson forwarded me Ms. Coleman’s
e-mail on January 24, 2015. A copy of the e-mail chain dated January 23 and 24, 2015

is attached hereto as Exhibit “9”.

As a result of ABKCO’s email to Anderson, Anderson removed Little Red Rooster from
distribution and returned the product to Stargrove. No copies of Little Red Rooster were
sold in Walmart.

(ii) Casablanca Refuses to License Beatles Musical Works to Stargrove

On February 4, 2015, Nathalie Levesque, Assistant Manager, Independent Licensing &
Royalties at CMRRA, e-mailed Ms. Holt to advise that Casablanca represents three
musical works contained on Stargrove’s Beatles titles, and that Casablanca had
instructed CMRRA not to issue any licences for the reproduction of these works by
Stargrove. Ms. Holt responded by e-mail the same day to ask why Casablanca had
instructed CMRRA not to issue licences to Stargrove for these musical works. A copy of
the e-mail chain dated February 4, 2015 is attached hereto as Exhibit “10”.

(iii) CMRRA Refuses to Deal With Stargrove On Any Product

| am advised by Ms. Holt and | believe that on February 9, 2015, Ms. Holt spoke with
Caroline Rioux of CMRRA by telephone regarding the Respondent Publishers’ refusals
to sell mechanical licences to Stargrove. During that conversation, Ms. Rioux expressed
to Ms. Holt that she was surprised by the Respondent Publishers’ refusals and stated
that the situation was unusual. Ms. Rioux also stated that Sony Publishing had refused
to provide Stargrove with a mechanical licence.

On February 10, 2015, Ms. Holt e-mailed Ms. Rioux to ask which publishers had refused
mechanical licences and to inquire regarding the status of all of the Stargrove
mechanical licence applications. Ms. Holt also stated in her e-mail that the Respondent
Publishers’ refusals raised questions about “unfair trading and competition laws”.
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Ms. Rioux responded by e-mail on February 11, 2015, and wrote that CMRRA would not

be processing any applications from Stargrove:

Given the concerns that you raise in your email, we think it is best that
CMRRA not be involved in this situation any further. We will be returning
all payments submitted by you already, and will not be processing any
applications from you. | suggest that you contact the publishers directly
with any questions you may have, or seek to obtain licences from them

directly. ...

A copy of the e-mail chain dated February 9-11, 2015 is attached hereto as Exhibit
“11”'

Ms. Holt responded to Ms. Rioux on February 13, 2015 and informed her that Stargrove
had a number of what Ms. Holt termed “regular” titles which included compilations of
“non-controversial” tracks which have been widely marketed by other lower-priced
record labels for years. Ms. Holt requested that, as Stargrove was looking to
manufacture catalogue titles on a continuing basis, CMRRA enter into an MLA with
Stargrove. A copy of Ms. Holt’s e-mail dated February 13, 2015 to Ms. Rioux is attached
hereto as Exhibit “12”. Ms. Holt never received a response from Ms. Rioux to this

e-mail.

On February 25, 2015, Ms. Holt received a letter from CMRRA enclosing a refund
cheque for “all payments [Stargrove] submitted to CMRRA.” A copy of CMRRA’s letter
dated February 25, 2015 is attached hereto as Exhibit “13”.

(iv) Universal Music Group Orchestrated Fabricated Negative Reviews of Stargrove
Products, Perpetuated Myth that Stargrove Products are of Inferior Quality, and
Encouraged Publishers Not to Deal with Stargrove

On February 11, 2015, | received an email from Patricia McAlpine of Anderson. She
asked me to go onto Walmart’s website (www.walmart.ca) to see negative reviews that
had been left of our Beatles titles. She also told me that she had received emails from
Nielsen SoundScan, Universal, and Anderson’s CEO. A copy of Ms. McAlpine’s e-mail
to me dated February 11, 2015 is attached hereto as Exhibit “14”.

At that time, there were four Stargrove titles for sale in Walmart and on walmart.ca: Cant

Buy Me Love (Beatles); Love Me Do (Beatles); Fun, Fun, Fun (Beach Boys); and It Ain't



48.

-11 - 96

Me Babe (Bob Dylan). | went to walmart.ca and saw that negative reviews had been left

for three of the titles: Can’t Buy Me Love; Love Me Do; and Fun, Fun Fun. There were

seven reviews of Love Me Do, of which six were negative; eight negative reviews of

Can'’t Buy Me Love; and four negative reviews of Fun, Fun, Fun. There were no reviews

of It Ain’t Me Babe. A copy of the reviews is attached hereto as Exhibit “15”.

| read the reviews of Stargrove’s titles and believed that Stargrove had been targeted

with fabricated, negative reviews, for several reasons:

(@)

| noticed that there was a great deal of overlap between the usernames of
negative reviewers. For example, five of the six people that left negative reviews
of Love Me Do also posted a negative review of Can’t Buy Me Love or Fun, Fun,
Fun, or both.

Some reviews indicated that the reviewer had owned the product for a greater
length of time than it had existed or been available in Walmart. For example,
“RingoStarr”s review of Love Me Do indicated that, as of the date of his review
(which | believe to have been February 9, 2015), the reviewer had owned the
product for 5-6 months. Love Me Do was only pressed in January 2015, and at
the time of “RingoStarr”’s review, had only been available in-store and online for

approximately one week.

The reviews generally seemed to attack the sound quality and authenticity of the
CDs. For example, reviews included the following statements: “Awful quality, was
recorded from an LP”; “Very poor audio quality. Not the real thing. Don’t buy this
version!”; “I have seen a few of these weird versions of The Beatles lately. Buyer
beware! They are not the original recordings and definitely of inferior quality”;
“Subpar quality. Save your $5 and put it towards REAL Beatles recordings”; “Do
not buy, these versions aren’t originals and have terrible quality;” “Don’t know
why someone would buy such a bad album and not the original. Save your
money and get the real thing! Or you'll just waste it!”

No other Beatles titles on walmart.ca had any reviews, negative or positive.

The three Stargrove titles that had received negative reviews all contained sound
recordings of music artists affiliated with Universal.
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| reported the reviews to Walmart on February 13, 2015; by February 15, 2015 the

reviews had been removed from walmart.ca.

Subsequently, it came to my attention that Brian Greaves, an account manager at
Universal Music Canada, had sent an e-mail around to Universal employees identifying
that he had created reviews for Stargrove's products on Walmart's website and
encouraging Universal employees to do the same. He called it his “campaign” to
discourage Anderson from placing Stargrove's products on its shelves.

I met with Patricia McAlpine and Chad Minicuci of Anderson on February 12, 2015 at
Anderson’s offices. | asked Ms. McAlpine what she had meant when she wrote that she
had received emails from Nielsen SoundScan, Universal, and Anderson’s CEO (Exhibit
“14”). Ms. McAlpine showed me an e-mail from Randy Lennox, President of Universal
Music Canada to Ned Talmey, CEO of Anderson, and Ken Kozey, Associate Vice
President of Purchasing at Anderson. In the e-mail, Mr. Lennox asked how Universal
Music Canada and Anderson could partner to “resolve the public domain issue”. He
specifically mentioned the Beatles and the Rolling Stones. He stated that Universal
Music Canada was happy to provide very fair pricing for the “legitimate versions of the
largest artists in the history of music” and wanted to discuss solutions. | understood this
e-mail to be an attempt by Mr. Lennox to discourage Anderson from supporting
Stargrove’s products, and an insinuation that Stargrove’s recordings were somehow

illegitimate.

Below Mr. Lennox’s e-mail to Mr. Talmey and Mr. Kozey was the above-noted email
from Brian Greaves, Account Manager at Universal Music Group, to employees of
Universal Publishing and other Universal companies. | noticed that one of the recipients
was Shawn Marino, Vice President of Universal Publishing and member of the CMRRA
Board of Directors. In the e-mail, Mr. Greaves asked recipients to help his “campaign” to
“discourage” Anderson from selling “unlicensed/public domain product”. He stated that
Beatles and Beach Boys CDs being sold for $5 retail in Walmart “are taking away from
Universal sales and market share”, and specifically noted two of Stargrove’s Titles (Love
Me Do and Can't Buy Me Love) were in the Top 100 for that week. He wrote about
continuing the effort to remove these CDs from Walmart's shelves, and stated that
Universal Music Group had successfully removed a Rolling Stones title. He went on to

request the e-mail recipients to contribute a review on walmart.ca “as if you just
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purchased a $5 CD from Walmart and you were disappointed in the poor sound quality”,
as these reviews would “bring attention of these poor quality products and will deter

Anderson Merchandisers from placing these type of products in the future.”

Mr. Minicuci listened to Stargrove’s CDs and advised me that he was more than satisfied
with the quality of the CDs. He noted that, of the over 2000 Stargrove units sold in-store
at Walmart, only one CD had been returned, which suggested that customers were
satisfied with the product.

It seems clear from the foregoing that the Respondents engaged in a concerted
campaign to prevent Stargrove from entering the market and competing for CD sales.

Luckily for Stargrove, Anderson did not bow to the pressure from Universal and the other
Respondents. Anderson is still willing to distribute Stargrove's CDs today.

Despite Demand, Stargrove Is Forced to Stop Pressing and Shipping Products,
Due to the Respondents’ Refusal to License Stargrove

During my meeting with Chad Minicuci and Patricia McAlpine on February 12, 2015, |
advised that Stargrove would not press any more product until we had resolved the
licensing issues with the Respondent Publishers. Mr. Minicuci was disappointed, as
Love Me Do had been Anderson’s top CD in units sold the prior week. Taking into
account the pace at which Stargrove’s titles had sold in their first sale week, Mr. Minicuci
indicated that he believed that, with the total of four Beatles titles Stargrove planned to
release, Stargrove could have easily surpassed 250,000 units sold in the year.

On February 23, 2015, | received a telephone call from Mr. Minicuci asking for an update
on the Stargrove titles. | replied to Mr. Minicuci by e-mail that same day, stating that |
was unfortunately still on standby. A copy of my e-mail to Mr. Minicuci dated February
23, 2015, and Mr. Minicuci’s reply dated February 24, 2015 is attached hereto as
Exhibit “16”.

Stargrove Continues to Attempt to Deal with the Publishers and CMRRA

On March 9, 2015, Stargrove’s intellectual property lawyer, Sangeetha Punniyamoorthy
of Dimock Stratton LLP, wrote to Ms. Rioux requesting further information concerning
CMRRA'’s refusal to grant Stargrove mechanical licences with respect to various works.
Dimock Stratton’s letter requested that CMRRA provide Stargrove with a list of the
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publishers that instructed CMRRA to refuse a licence to Stargrove; the publishers’ stated
reasons for denying a licence; and CMRRA'’s reasons for not providing a mechanical
licence to Stargrove in respect of other publishers. A copy of the letter dated March 9,
2015 is attached hereto as Exhibit “17”.

On March 12, 2015, Veronica Syrtash, Vice President, Legal & Business Affairs at
CMRRA, responded to Dimock Stratton and confirmed that the publishers that had
instructed CMRRA not to issue licences to Stargrove are ABKCO, Casablanca, and
Sony Publishing. A copy of Ms. Syrtash’s letter dated March 12, 2015 to Dimock Stratton

is attached hereto as Exhibit “18”.

In response to Dimock Stratton’s questions regarding the publishers’ stated reasons for
denying a licence to Stargrove and CMRRA'’s reasons for not providing a mechanical
licence to Stargrove in respect of other publishers, CMRRA replied:

2. These publishers have not indicated to us all their reasons for denying
licenses, nor do they have an obligation to. [...] What we have been told,
however, is that their refusal is at least partially related to the fact that
there are public domain master recordings on the products in question.
Beyond that, we are simply unable to speculate on the reasoning behind

their decision-making.

3. CMRRA made a decision not to pursue licensing on behalf of other
music publishers after having received an e-mail from Ms. Holt raising
the issues of possible unfair trading and competition law. We felt it
prudent not to remain in a position where we may be implicated in the
practices of copyright owners licensing (or not licensing, as the case may
be) users of those copyrights, when CMRRA is only an agent designated

to facilitate this process. ...

Dimock Stratton replied to CMRRA by letter dated March 16, 2015, a copy of which is
attached hereto as Exhibit “19”. Dimock Stratton wrote, in part:

...Stargrove’s requested mechanical license was not limited to
copyrighted material owned by only these three publishers. In fact, the
vast majority of the tracks are owned by other publishers. Your letter
indicates that CMRRA unilaterally made a decision on behalf of all these

other musical publishers to deny a license to Stargrove because
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Stargrove has raised issues of possible unfair trading and competition

law. However, it is only a refusal to license that raise any such issues. ...

Further, it is Stargrove’s understanding based on years of experience
within the industry that the usual and ordinary course for obtaining
mechanical licenses is through CMRRA, which is in the business of
granting permissions on behalf of music publishers. ... CMRRA'’s refusal,
on its own initiative, to license Stargrove on behalf of other music
publishers (who have not instructed CMRRA to refuse to license
Stargrove) is clearly inconsistent with CMRRA’s normal course of

conduct. ...

Dimock Stratton requested the CMRRA reconsider its decision to deny Stargrove its
requested mechanical licences for what she referred to as “non-contentious” tracks.

On March 17, 2015, Dimock Stratton wrote to Sony Publishing, ABKCO, and
Casablanca regarding their respective refusals to grant mechanical licences to
Stargrove. Dimock Stratton requested that each publisher grant a mechanical licence to
Stargrove with respect to musical works described in the letters; and that, if the
respective publishers decided to maintain their refusals to license Stargrove, to provide
their reasons for denying a licence. Dimock Stratton also wrote that “Any refusal to
license Stargrove in the ordinary course for unjustified reasons may give rise to unfair
trading or competition law issues.” Copies of Dimock Stratton’s letters dated March 17,
2015 to Sony Publishing, ABKCO, and Casablanca are attached hereto as Exhibits
“20”, “21”, and “22”, respectively.

On March 20, 2015, ABKCO'’s lawyer responded to Dimock Stratton by letter, a copy of
which is attached hereto as Exhibit “23”. ACKBO’s lawyer wrote, in part, that ABKCO'’s
decision not to grant mechanical licences to Stargrove “does not require any

explanation”.

On March 24, 2015, Jennifer Mitchell, President of Red Brick Songs and Vice President
of Casablanca, responded to Ms. Punniyamoorthy by letter, a copy of which is attached
hereto as Exhibit “24”. Ms. Mitchell wrote, in part, that a copyright owner is not required

“to provide an explanation to the applicant for the refusal.”
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On March 25, 2015, Ms. Syrtash of CMRRA responded to Dimock Stratton’s letter dated
March 16, 2015. Ms. Syrtash advised that CMRRA had sought authorizations from
publishers for the licensing of songs on Stargrove’s CDs and set out the songs for which

CMRRA had or had not received authorization to issue licences to Stargrove:
1. For Product Catalogue STR0009, Album Title “Fun, Fun, Fun”

(a) CMRRA has the authorization from the music publisher(s) to
issue licenses for the following songs: Summertime Blues, Surfer
Girl, Surfin’, Surfin’ Safari, and Surfin’ USA.

(b) CMRRA does not have the authorization from the music
publisher(s) to issue licenses for the following songs: Be True To
Your School, Dance Dance Dance, Fun Fun Fun, | Get Around,
Ten little Indians, and When | Grow Up (To Be A Man).

2. For Product Catalogue STR0001, Album Title “Love Me Do”

(a) CMRRA has the authorization from the music publisher(s) to

issue a license for the following song: Til There Was You

(b) CMRRA does not have the authorization from the music
publisher(s) to issue licenses for the following songs: All My
Loving, A Hard Day’s Night, | Feel Fine, If I fell, It Won't Be Long,
This Boy, You Can’t Do That, Love Me Do, Please Mr. Postman,
and | Saw Her Standing There.

3. For Product Catalogue STR0002, Album Title “Can’t Buy Me Love”

(a) CMRRA has the authorization from the music publisher(s) to

issue licenses for the following song: Honey Don't

(b) CMRRA does not have the authorization from the music
publisher(s) to issue licenses for the following songs: Can’t Buy
Me Love, And | Love Her, Do You Want To Know A Secret, From
Me To You, | Wanna Be Your Man, Mr. Moonlight, No Reply,
Please Please Me, and You've Really Got A Hold On Me.

(Collectively, the songs listed in paragraphs 1(a), 2(a) and 3(a), for

which CMRRA has the authorization from the music publishers to
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issue licences, are referred to hereafter as “the CMRRA Licensable

Songs”.)

4. For Product Catalogue STR0008, Album Title “It Ain't Me Babe”,
CMRRA does not have the authorization from the music publisher(s)

to issue licenses for any of the songs.

5. For Product Catalogue STR0004, Album Title “Little Red Rooster”,
CMRRA does not have the authorization from the music publisher(s)

to issue licenses for any of the songs.

CMRRA then requested that Stargrove re-submit its licence applications for what she
described as the “CMRRA Licensable Songs”. A copy of the letter dated March 25, 2015
from CMRRA to Dimock Stratton is attached hereto as Exhibit “25”.

| have made a spreadsheet setting out the publishers and distributors for the songs on
the above five Stargrove titles. A copy of this spreadsheet is attached hereto as Exhibit
“26”.

Between April 1 and 21, 2015, Ms. Holt corresponded with Ms. Lévesque of CMRRA in
an attempt to enter into an MLA. Copies of the e-mail chains dated between April 1 and
April 21, 2015 are attached hereto as Exhibits “27” — “33”. Copies of two MLA models

for independent labels are attached hereto as Exhibits “34” — “35”.

In this correspondence, it became increasingly clear that CMRRA did not intend to enter
into an MLA with Stargrove. In an e-mail dated April 16, 2015 (Exhibit “33”), Ms.
Lévesque suggested that the pay-as-you-press licensing method might be best suited to
Stargrove’s needs and suggested a meeting “in the coming weeks”.

Ms. Holt replied on April 20, 2015 and stated that Stargrove would be willing to enter into
a pay-as-you-press licence; however, she wrote, “We do not want to get in the situation
we just had where we pay you for units pressed, you cash that money and then we are
told we cannot have the licence.” Ms. Holt further wrote, “I appreciate the offer for a
meeting in the coming weeks but that does not work. This matter has become very

urgent for us and | really do not have weeks to sort it.” (Exhibit “33”).

In Ms. Lévesque’s response dated April 21 (Exhibit “33”), she reiterated that “CMRRA

has been instructed by several of our publisher principals not to act on their behalf with
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respect to issuing licences to Stargrove”, and stated that “the remaining volume of
licences that you would be seeking from CMRRA do not justify the work required under
an MLA.”

On April 28, 2015, | e-mailed Ms. Lévesque, a copy of which e-mail is attached hereto as
Exhibit “36”. | wrote, in part:

Let’s be candid; members of your principal publishers sit on your board.
The comment that your principal publishers (your board) are instructing
you not to deal with Stargrove is the reality of what is going on here. We
asked to go on a MLA and you came up with every excuse to avoid that.
Even when you rejected our program we asked for a referral to another.
We were happy to go with something else that worked, but oddly you
had no suggestions of a program that would work for you. You
suggested a pay as you press on a quarterly basis. We said happy to go
with that please explain further. Instead of explain further you came back

with some aside about Legacy.

Based on your principal publishers instructions it is very clear CMRRA
does not want to work with Stargrove in aiding us to distribute budget
priced cds in the Canadian market. Considering your “principal
publishers” are subsidiaries of “principal record” labels that are not happy
to have our lowered priced products, such as the Beatles in the
marketplace, it is not difficult to conclude what is going here. It is
unfortunate for the 1000s of publishers (artists) you represent that they
are not fairly represented by CMRRA because of a board that truly does
not have the interests of those publishers (artists) in mind. There is no
doubt those other publishers (artists) would want the revenues our
products generate them. In fact there is no doubt the artists under your
“principal publishers” would also love the income our products will
generate for them. Unfortunately this will not happen for them because
“principal publishers” that sit on your board have record labels to protect.
Your principal publishers will not deal with us therefore clearly a meeting

is pointless and will not get us any further then this email exchange has.

On May 22, 2015, Stargrove’s competition lawyer, Nikiforos latrou of WeirFoulds LLP,
wrote to Universal Publishing, Sony Publishing, ABKCO, and Casablanca, copying
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CMRRA, to request that the Respondent Publishers reconsider their refusals to supply

Stargrove with mechanical licences. WeirFoulds wrote, in part:

Stargrove has been engaged with each of you through the Canadian
Musical Reproduction Rights Agency Limited (“CMRRA”) for months, to
no avail, trying to find a solution to your apparent unwillingness to issue
Stargrove mechanical licenses on standard terms. This refusal to supply
mechanical licenses directly affects Stargrove’s business, artificially
maintains elevated prices of sound recordings that are in the public
domain, and is a violation of the Competition Act. This refusal benefits

your respective affiliated labels to the expense of consumers.

A copy of WeirFoulds’ letter dated May 22, 2015 letter is attached hereto as Exhibit
“37”. | understand from Mr. latrou that he received no substantive responses, just

acknowledgments and one commitment to respond which never materialized.

Stargrove Continues to Lose Money As a Result of the Respondents’ Refusals to
Deal

In May 2015, Anderson alerted me to a promotional opportunity at Walmart to use “front
of store” bins for $5 CDs for three weeks, from July 25 to August 14, 2015. Patricia
McAlpine of Anderson advised me that Anderson would like to order 10,000 units each
of both of Stargrove’s Beatles titles for the promotion. A copy of Ms. McAlpine’s May 27,
2015 e-mail to me is attached hereto as Exhibit “38”.

Because of the Respondents’ ongoing refusals to license public domain musical works
to Stargrove, Stargrove was unable to participate in the Walmart promotion. While it is
difficult to estimate Stargrove’s financial losses in this regard, as | am not aware of
Walmart having ever done a CD promotion of this nature, | estimate that Stargrove lost
out on approximately $150,000 in wholesale sales as a result of our inability to
participate in Walmart’s promotion.

Anderson continues to be interested in distributing Stargrove’s CDs in Walmart. On June
10, 2015, | received an e-mail from Mr. Minicuci at Anderson, indicating Anderson’s
interest in acquiring more titles like Stargrove’s. A copy of Mr. Minicuci’s e-mail to me
dated June 10, 2015 is attached hereto as Exhibit “39”. Mr. Minicuci wrote:
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Hi Terry, as you know, we do a great volume of CD sales on the $5 price
point. Walmart customers embrace the variety of choice and of course

the affordable pricing that allows them to buy more!

In particular, the Beatles ‘Love Me Do’ title that we shipped in February
of this year was welcomed by the Walmart consumer as evident in the
sales results. There is no doubt that we are in need of more titles like it.
Based on the fact that defective returns were only 0.032% (way below
Industry average) means the customers are satisfied with the quality of

the product.

Obviously | am not in a position to make decisions or take sides on legal
controversy. My primary interest is to make CD’s available at Walmart
that the customer is looking for at pricing they expect. The product you
recently made available to us certainly hit the mark and we hope that you

can provide us with more selections in the near future.

On August 10, 2015, | received an e-mail from Ms. McAlpine of Anderson advising that
she is out of stock on Beatles titles and would “love to be able to buy some Beatles stock
from someone”. A copy of Ms. McAlpine’s email dated August 10, 2015 is attached
hereto as Exhibit “40”.

Changes to the Copyright Act

As | described above (para. 28), Ken Kozey of Anderson told me in December 2014 that
Universal Music was lobbying the Canadian government to make changes to legislation

regarding public domain for sound recordings.

On April 21, 2015, the Canadian government tabled the 2015 budget (the “Budget”).
The Budget included a proposal to amend the Copyright Act “so that the term of
protection of performances and sound recordings is extended from 50 years to 70 years
following the date of the release of the sound recordings” (page 305). A copy of relevant
portions of the Budget (including pages 22, 265, 300, 305-06) is attached hereto as

Exhibit “41”. This amendment is further explained in Mr. Bouchard’s report.

That same day, the Prime Minister of Canada sent a letter to Music Canada, a trade
organization that represents the major record companies in Canada, including Sony
Music Entertainment Canada and Universal Music Canada, confirming the amendment.
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A copy of the letter from the Rt. Hon. Stephen Harper dated April 21, 2015 is attached
hereto as Exhibit “42”.

Upon learning of the Budget’s proposed change to the Copyright Act, | was concerned
that these changes could affect Stargrove’s business. It was not clear from the Budget
whether the changes to the Copyright Act would have retroactive application, and we did
not know when these changes would come into effect. We put our operations

temporarily on hold until we could obtain more information.

On May 7, 2015, Bill C-59, An Act to Implement Certain Provisions of the Budget Tabled
in Parliament on April 21, 2015 and Other Measures (short title: Economic Action Plan
2015 Act, No. 1), was tabled in the House of Commons. Section 81 of the Bill set out the
proposed amendments to the Copyright Act, and s. 82 confirmed that the amendments
would not operate to “revive” copyright in a sound recording in which the copyright had
already expired:

81. (1) Paragraph 23(1)(b) of the Copyright Act is replaced by the

following:

(b) if a sound recording in which the performance is fixed is published
before the copyright expires, the copyright continues until the earlier of
the end of 70 years after the end of the calendar year in which the first
such publication occurs and the end of 100 years after the end of the

calendar year in which the first fixation of the performance in a sound

recording occurs.

(2) Subsection 23(1.1) of the Act is replaced by the following:

(1.1) Subject to this Act, copyright in a sound recording subsists until the
end of 50 years after the end of the calendar year in which the first
fixation of the sound recording occurs. However, if the sound recording is
published before the copyright expires, the copyright continues until the
earlier of the end of 70 years after the end of the calendar year in which

the first publication of the sound recording occurs and the end of 100

years after the end of the calendar year in which that first fixation occurs.

82. Paragraph 23(1)(b) and subsection 23(1.1) of the Copyright Act,

as enacted by section 81, do not have the effect of reviving the



85.

86.

87.

88.

89.

90.

91.

92.

- 22 - 107

copyright, or a right to remuneration, in a sound recording or
performer’s performance fixed in a sound recording in which the
copyright or the right to remuneration had expired on the coming

into force of those provisions. [Bold and underlining in original]
A copy of sections 81-82 of Bill C-59 is attached hereto as Exhibit “43”.

On June 23, 2015, Bill C-59 received royal assent and the amendments to the Copyright
Act thereby came into force.

The amendments to the Copyright Act do not have retroactive effect, and thus,
Stargrove’s model of seeking to sell CDs like the initial five CDs it sought to sell
continues to be lawful under Canadian copyright law. Unfortunately, the Respondents’

concerted campaign is denying Canadian consumers Stargrove’s competitive CDs.

The Respondents’ Refusal to Deal with Stargrove is Devastating Stargrove’s
Business

Stargrove’s business model relies heavily on producing CD compilations of sound
recordings that are in the public domain. The Respondents’ refusal to license Stargrove
under usual licensing terms has caused losses to Stargrove and has cut off any future
growth of the business.

| estimate that, if Stargrove’s business is able to continue and we are able to sell a mix
of licensed sound recordings, our own sound recordings, and public domain sound

recordings, we will achieve sales of $3 to $5 million per year in Canada.

Under our current business model, without being able to obtain mechanical licences on

ordinary terms through CMRRA, Stargrove will go out of business.

Stargrove Remains Willing to Deal with the Respondents

Stargrove remains willing to deal with CMRRA and/or the Respondent Publishers to

obtain mechanical licences for public domain sound recordings.

Stargrove will pay CMRRA the standard royalty fees required to obtain the mechanical
licences to the Titles, if given the chance.
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N. The Respondents’ Refusal to License Stargrove Is Having An Adverse Effect on
Competition in the Market

93. As the e-mail from Mr. Greaves of Universal admits, Stargrove's CD sales were eating
into Universal's market share. By freezing Stargrove out, | believe that the Respondents
are artificially suppressing competition in the market, which is artificially inflating CD

prices.

94, Stargrove is willing to provide an undertaking as to damages in the event it obtains the

interim order sought.

SWORN before me at the City of Oakuville,
in the Province of Ontario, this 26th day of
August, 2015.
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AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:
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The Registrar
Competition Tribunal

90 Sparks Street, Suite 600
Ottawa, ON K1P 5B4

Tel: 613-957-7851

Fax: 613-952-1123

John Pecman

Commissioner of Competition
Competition Bureau

50 Victoria Street

Gatineau, QC K1A 0C9

Tel: 819-997-4282

Fax: 819-997-0324

Canadian Musical Reproduction Rights
Agency Ltd.

320-56 Wellesley Street West

Toronto, ON M5S 2S3

Tel: 416-926-1966

Fax: 416-926-7521

ABKCO Music & Records, Inc.
85 5th Ave #11

New York, NY 10003

United States

Tel: 212-399-0300

Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5

Tel: 416-921-9214

Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408

Toronto, ON M4G 3C2

Tel: 416-489-5354

Sony Music Entertainment Canada Inc.
150 Ferrand Drive

Toronto, ON M3C 3E5

Tel: 416-589-3000

Universal Music Publishing Group
Canada

(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3

Tel: 416-718-4000

Fax: 416-718-4224
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AND TO:

-925-

Universal Music Canada Inc.

(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3

Tel: 416-718-4000

Fax: 416-718-4224
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File No. CT-2015-
COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34
(the “Act”);

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to section 103.1 of the Act
granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to section 104 of the Act;

BETWEEN:
STARGROVE ENTERTAINMENT INC.

Applicant
-and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,,
SONY/ATV MUSIC PUBLISHING CANADA CO.,

SONY MUSIC ENTERTAINMENT CANADA INC.,
ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and
CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.

Respondents
AFFIDAVIT OF TERRY PERUSINI
WEIRFOULDS LLP DIMOCK STRATTON LLP
Barristers & Solicitors 20 Queen Street West, 32nd

4100 - 66 Wellington Street West Floor

P.O. Box 35, Toronto-Dominion  Toronto, ON M5H 3R3
Centre

Toronto, ON M5K 1B7 Sangeetha Punniyamoorthy

Thomas Kurys
Nikiforos latrou

Scott McGrath Tel: 416-971-7202

Bronwyn Roe Fax: 416-971-6638

Tel: 416-365-1110 spunniyamoorthy@dimock.com
Fax: 416-365-1876 tkurys@dimock.com

niatrou@weirfoulds.com
smcgrath@weirfoulds.com
broe@weirfoulds.com

Lawyers for the Applicant






This is Exhibit “1” referred to in the Affidavit of
Terry Perusini sworn before me this 26" day of
August, 2015 ‘
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A Commlssior@r for taking Affidavits, etc.

Marle Elizabeth Wakefield, 2 Co

: , mmiss
Proxfmce of Ontario, for WeirFouids ﬁner, Uy
Barristars and Soligitors, !
Expires October 24, 2018,
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Q Sony/ATV

MUSIC PUBLISHING
CANADA.
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‘MUSICSEARCH | NEWS | - WRITERS | coNnTacT
FAQs ' ' S
May I submit gsongs to Sony/ATV for revie

L want to record and release a song that is owned/controlled in whele or in part by Sony/ATV Music

ublishing? What steps must be taken to obtain the nec mechanical license?
e find copies of sheet music, song folio ments, efc., of songs that are
0 /controlled i ole or i - by Sony/ ic Publighing?

or in part by Sony/ATY Music Publishing, What steps must b G
Here are the suggestions if streaming sound files is not working in SATV:
For general copyright inquiries and for ringtone, karacke, print and merchandise licensing. please
contact: janet.baker@sonyatyv.com,

For genetal adminigtrative inquiries please contact Janet Baker at the following address:
janet. baker@sonyaty.com,

May I submit songs to Sony/ATV for review?

We are currently only accepting material from our contracted writers or from legal or business
representatives known to us, we are not permitted to review any songs or accept any packages that are
submitted otherwise. It is not our intention to hinder or frustrate the creative process. Thete are legal
reasons for strict adherence to this policy on our part which cannot be altered. So, thank you again for
your interest, but permission cannot be extended at this time.

back to top

I want to record and release a song that is owned/controlled in whole or in part by Sony/ATV Music
Publishing? What steps must be taken to obtain the necessary mechanical license?

Please contact our exclusive licensing agent, CMRRA (Canadian Musical Reproduction Rights Agency)

at http://www.cmrra.ca. You will be advised accordingly.
back to top

Where can I find copies of sheet music, song folios, atrangements, etc., of songs that are
owned/controlled in whole or in part by Sony/ATV Music Publishing?

Please contact our exclusive print agent, The Hal Leonard Company at hitp://www.halleonard.com.
back to top

I am interested in acquiring a synchronization license for use of a song that is owned/controlled in whole
or in part by Sony/ATV Music Publishing, What steps must be taken to request same?

Click here to view and print our Synchronization Request form,

back to top
Here are the suggestions if streaming sound files is not working in SATV:

1. Enter the options of the media player and choose the tab "network” (right top):
o Make sure, that all of your 4 Checkboxes are checked (Multicast, UDP, TCP and HTTP)
o No proxy setver should be used

2. Try to stream on some other PCs in your office and check, whether you got the same error-
message

hlips: s sonyatv.comien-cafindex phpfacai2 112
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3. Talk to your network administrator whether the proxy allows to siream files on HTTPE 4d:
4. De-install your current Windows-Media-Player completely and download the latest version from
Microsoft athttp://www.microsoft. com/windows/windowsmedia/default. mspx)

5. Point I, should be repeated]

For general copyright inquiries and for ringtone, karaoke, print and merchandise licensing, please

back to top
contact: Janet Baker,
back to top

For general administrative inquiries please contact Janet Baker at the following address:

Janet.baker@sonyatv.com.

back ;[_(Q!tﬁﬁ
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This is Exhibit “2" refetred to in the Affidavit of
Terry Perusini sworn before me this 26" day of
August, 2015

Tl

A Commissioner for taking Affidavits, etc.

Marle Elizabeth Wakefleld, # Commissicner, ol
Province of Ontarlo, for WeirFoulds we,
Barristers and Salicitors,

Expires October 24, 2016,
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Need a Licence?

If you plan to offer products or services in Canada which contain sohgs which you
don't own or control, you need to obtain permission 1o use those songs. Such
permission is granted through different types of licences, and we're here to help
you get through this process with a minimum of fuss.

Refer to the descriptions below to determine which type of licence(s) you
requlire,

» | am reprodueing music on physical product(s), e.g. CDs, Vinyl, Cassettes, USB Keys

CMRRA Issues mechanical licenses through two basic plans to individuals or companies reproducing muslc on physical
product(s): "pay-as-you-press or import’, or pursuant to the terms of the standard Mechanical Licensing Agreement. See
which plan you qualify for below,

* Limited Quantity Licensing (Pay-As-You-Press/import). If you are manufacturing or Importing products in small
quantities, or releasing sound recordings on a one-shot or fimited basis, our Pay-As-You-Press/Import plan is the
appropriate method of application for you. To obtain a "pay-ss-you-press/import® licence, or for more detailed
information about this plan, please click here or visit our Pay-As-You+ress Licensing FAQ.

» The Mechanical Licensing Agreement: If you are manufacturing or importing sound recording products on a
continuing basls, we may require that you enter into CMRRA's standard Mechanical Licensing Agreernent (M LA).
Under the MLA, royalties are payable as products are sold on aquarterly basis. The MLA sets out standard terms
and conditions related to licence application, royslty rates, sales and royalty reporting requirements, reserve
accounting, promotional coples, daletes and, where applicable, the treatment of songs covered by controlied
composition clauses. For more information regarding the MLA, please visit our Mechanical Licensing FAQ or
contact our Independent Licensing Department,



» | am reproducing music for the purpose of anline musie distribution, e.g. permanent downloads, streaming,
wehcasting 117

v L am a radio broadcaster
» | am a satellite radio broadcaster
» | offer a background music service in Canada

» 1 am reproducing music in audio-visual production
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The Pay-As-You-Press/Import Licence Application Process

Applying for a "pay-as-you-press/Import” licence is a multi-step process.

STEP 1: You must complete an Appiication for Mechanical Licensing Form for each song you intend to
reproduce (or each song embodied on a product you intend to import),

STEP 2: You must complete the Mechanical Licensing Royalty Calculation Sheet, which summarizes the
total amount payable for all the songs for which you are seeking licences. The total amount payable
comprise the royalty fees, CMRRA's handling fee and the payment of all applicable taxes.

(i) First, royaties must be calculated based on (a) the standard mechanical royalty rate and (b) the
total number of copies to be manufactured or imported, which must be reported on the Royalty
Galculation Sheet,

Royalty Rate; the standard mechanical royalty raie in Canada is currently 0,083 per song, per copy,
where the running time of the recording is five minutes or less, plus $0.0166 per copy for each
additional minute or partial minute of running time.

Minimum number of coples: the minimum number of copies for which a mechanical licence will be
issued is 500, whether or not you are pressing or importing a smaller number of coples.

Please note that a few publishers represented by CMRRA reserve the right to separately approve each
application, and that their royaity rate may be higher than the current standard rate, in which case we
will advise you of the additional amount to be paid. If a publisher refuses to authorize a licence, we wil!
advise you and refund the amount in question,



(Ii) Second, your application is subject 16 a nonrefundable Handling Fee of 6% of your total ? of
$5.00; whichever Is greater. This feg Is necessary to cover printing, postage and other costs which are
not met from the royalties alone,

(ili) Third, if you are a Canadian® resident, your payment must also include the applicable taxes (HST
for provinces where it is applicable, otherwise GST only for provinces with no HST),

*U.8, residents are exempt.

STEP 3: You must provide us with your royalty payment as calculated In Step 2 above. Payment may be
made by way of certified cheque or money order. Where payment is made by cheque, your licence
application will not be processed until your cheque has cleared. For the quickest service, pay by way of
money order and provide us with the required copy of your pressing invoice at the same time.,

Note on Refund Policy: if you make an application, and render payment, for a song in the public domain or
not represented by CMRRA, the royalty portion of your payment for this song/share will be refunded
immediately upon confirmation by CMRRA, but not the associated Handling Fee.

Important: Once a licence has been issued by CMRRA, we are unable to refund or credit any royafties for
the song In question in the event you decide to not use . It is thus critically important that you be certain of
the song you wish to use before the licence is issued by CMRRA, If a licence has not been issued, and you
have decided 1o not use the song In question, CMRRA will refund the royalty portion of your payment for
this song, but not the associated Handling Fee.

STEP 4: You must provide us with a confirmation fromn your presser of the number of copies to be
manufactured, This can take the form of a copy of your pressing order, the presser's invoice or a written
confirmation from the presser of the number of copies to be manufactured. For imports, you will need to
provide us with the customs manifest or other documentation confirming the number of copies to be
imported,

Note that a pressing confirmation is not necessary where fewer than 200 coples are manufactured,

STEP 5. You must complete, sign and date the enclosed Pressing Information Waiver, While it Is your
responsibility as the licence applicant to provide us with the pressing documentation outlined above, we
have found that this documentation is not always provided to us in a timely fashion. As such, it is
necessary for CMRRA to be given the authorization to-obtain this information directly from your presser to
ensure prompt processing of your licences and of our publisher principals’ royalties.



STEP 6:1f you intend to create an adaptation or translation of an original work, or to use an adag.t%igin or
already existing translation, you need to obtain authorization. While GMRRA can grant mechanical licenses
for the reproduction of musical works controlled by its publishers, the words and the melody used for your
recording must correspond to those of the original musical work. In other words, a license can only be
granted for a new arrangement of a work if no changes are brought to the fundamental structure, chords
and/or lyrics of the composition,

With the exception of public domain warks, any fundamental modifications made to a musical work must
first be approved in writing by its pubiisher(s), and possioly its author(s), before CMRRA can grant a license
for it. Please note that if a composition Is owned by more than one publisher, alf publishers must give thelr
authorization before the adaptation can be recorded. Since any publisher can refuse to authorize an
adaptation or translation, we recommend thatyou not record your version of the song before the
appropriate rights are secured,

The responsibility to secure these rights is that of the adaptor, translator or eventual recipient of the
license. In order to obtain these rights, you must contact the concerned publisher(s) directly. Generally, a
publisher will require the following information to approve an adaption/translation of its work:

* The original title of the work used along with the name of Its authors/composers;

+ The new title given to the adaptation along with the names of the adaptors/translators;
» The original lyrics of the work being arranged;

* The new or translated lyrics of the adaptation;

* If the adaptation is in a language other than English, a Iiteral English translation of the lyrics,

Once you have received the required approvals from the concerned publisher(s), CMRRA will be happy to
Issue the mechanical license(s) on behaif of the publisher(s) for your recording. Please note that a copy of
the signed agreement between you and the concerned publisher(s) will need to be included in your
license application.

If you wish to use an existing adaptation or translation of a musical work, you must send an application for
mechanical licenses to CMRRA following the procedures outiined in the Instructions for Mechanical
Licensing Application,

On the form entitled Application for Mechanical Licensing, you must include both the title of the original
work and the adapted work as well as the name of the authors and composers of the original work and the
name of the adaptors and/or translators.



If the adaptation is registered as autharized in our database, you will be granted a license. How I may
happen that the adaptation/translation you wish to Use has never been properly authorized by the
concerned parties, If this is the case, and you still wish to reproduce the arrangement, you will have to
foliow the steps outlined above under "Creation of an adaptation or transtation of an original work.”

STEP 7: Mail ali of the above (licerice applications, payment, pressing involce, as well as any other
correspondence) to the follewing address:

CMRRA

Attention: Independent Licensing Department
66 Wellesley Street West, Suite 320

Toronto, Ontario

MbES 283,

[n order to avoid any processing delays, please ensure that you have provided CMRRA the following
necessary items:

* Application for Mechanical License form(s), one for each cornposition
* CMRRA Royalty Calculation Sheet, listing al! compositions and amounts payable
* A cheque or money order in the amount payable (credit cards are not accepted)

» A copy of either your pressing order, invoice, or letter from the presser confirming the total number of
units to be manufactured. CMRRA will not accept ‘quotes’

- A completed copy of the Pressing Information Waiver

It is Important to note that all of the items listed below must be supplied in order for CMRRA 1o process
your application,

Where the ownership of the song you have applied for has already been confirmed and registered in our
database, you can expect to receive your licences within three to six weeks. When you receive your licence,
you will be required to sign‘and retim one copy to CMRRA. Any errors should be brought to our attention
immediately.
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Mechanical Licensing FAQ

General Licensing
» What is a mechanical licence?

A mechanical licence Is the agreement by which permission to reproduce amusical work on a sound carrier is-granted by
the copyright owner or Its representatlve, "Mechanical” refers to the reproduction of copyrighted music in a “contrivance”
for the “mechanical reproduction of music.” I this makes you think of music boxes, It's because [t is, admittedly,
somewhat outmoded language. Nevertheless, "mechanical licence” is the customary Industry term for such permission.

Such a licence [s extremely specific: it is limited to a particular musical work, as reproduced by the user on a particular
product. The licence Is also specific as to the catelogue number of the product, the playing time of the recording and the
performer.

Note that mechanieal licences are rot issued per album but, rather, on a song-by-seng basis. If a product contains 10
songs, you must obtain permission for each one. Also because the ownership of a copyright can be divided hetween more
than one owner, licences are required from all owners hefore the work is fully icensed,

+ Do I need a mechanical licence to import prodicts in Canada?

Note that each country has its own mechanical licensing collective. The Mechanical Copyright Protection Society (MCPS)
carries on business in the United Kingdom and issues licences for its territory, just as CMRRA does for Canada. Similarly,
The Harry Fox Agency licenses for the territory of the United States. This is repeated throughout the world. IT you plan to
import products from another countlry, it is critical that you obtain mechanical licences from CMRRA as it is Impossible for
a foreign manufacturer to “clear” Canadian royalties unless it has entered into direct worldwide deals with the publishers
invalved, While possible, this is extremely rare,

The rule is simple: if you sell or distribute recordings in Canada, whether they were made here or elsewhere, they must be
licensed in Canada and royalties must be paid in Canada.



+ What happens if | don't apply for a mechanical licence?
126

If you manufacture or import sound carriers which reproduce copyrighted songs without obtalning a mechanical licence
for each song (efther directly from the publisher or through CMRRA) then you have infringed the copyrights in question.
Canada's copyright legislation providas for civil penatties and criminal prosecution for copyright infringement. If a product
contains unlicensed music, it can be removed from the market by way of Injunction. As well, anyone handling infringing
merchandise is likewise guilty of infringement - including distributors, wholesalers and retallers, Copyright is the basis of
the music industry. Without copyright protection, rightsholders would be unable to assure themselves of a reasonable
return and the protection of law for their products. If you manufacture or import sound carriers into Canada, you must
obtain licences. It's the law.

» How do 1 apply for a mechanical licence?

You must apply for a mechanical licence(s) for your product before you manufacture or fmport it. CMRRA issues
mechanical licences through two basic plans: either "pay-as-you-press/ import’, or pursuant to the terms of the standard
Mechanical Licensing Agreement. You'll find information on both of these plans In the Need a License? section of our
website,

» How much does it cost to obtein a mechanical licence?

CMRRA currently issues mechanical licences on the basis of 8.3 cents per song, per copy manufactured, where the
playing time Is five minutes or less. For each additional minute (or part thereof) 1.66 cents is added to the rate, Note
however that a small number of publishers represented by CMRRA do not participate in the industry agreement and
charge a higher-than-standard royalty rate.

This royalty rate is applicable only to reproduction of musical works embodied in audic-only sound recordings, such as
CDs, cassettes and vinyl recordings, The royalty rate for the reproduction of musical works embodied in any cther
merchandise, such as toys, games, or any other special product s subject to Individual negotiation.

If you are applying for a licence under CMRRA's “pay-as-you-press” plan, your application will be subject to an additiona!
handling fee. Please refer to our Pay-As-You-Press Licensing FAQ for more information in this regard,

If you have entered into CMRRA's standard Mechanical Licensing Agreement, you may be entitled to a discount on the
royalty rate above for budget recordings and musical works subject to controlled composition clauses. Please refer to the
provisions of the agreement or contact us for assistance in this regard.

» Are all the songs listed on your database represented by CMRRA?

No. Whenever a song Is indicated as "not represented” in our datgbase, it means that, while we have logged Information
such as the title, composer and/or publisher of the song, we do not represent the owner of that sang for mechanical
licensing purposes. There are many inslances where the ownership of a song is divided between two or more publishers,
and CMRRA may represent some, but not all, of those publishers. In these instances, we are able 1o issue licences on
behalf of the publishers we represent, but hefore the user can legally reproduce the song in question, he or she must alse
obtain licences directly from the copyright cwners that are not represented by CMRRA,

» How do [ know if CMRRA represents the songs that | want to license?



We invite you to search our song database. It's free 1o use and does not carry any obligation of affiliation. After accepting
the terms of use, you may then carry out song searches either by song title or by writer name.

The web site will offer you a list of potential titles based on the information that you enter. Please select the most relevant
title; detalls will be available on the next screen that will indicate whether or not GMRRA represents shares of the song.

If you cannot find a specific title, or if you don't know the names of the composer(s), we suggest thal you send in a licence
application to CMRRA, providing as many details as possible about the song (e.q. Title / composer / publisher / artist who
performed the title). We will then be able (o research the song and, if necessary, carry out verifications with our affiliated
publishers, If ultimately we do not represent the song, we wili refund the amount of the royatty payment to you, If you stiil
wish to use a song that we do not represent, it is your responsibllity {o obtain a licence directly from the copyright owner.

» Which songs are represented by CMRRA?

CMRRA's online database contains more than two mililon songs and is an excellent source of inforrmatton regarding
compositions written and published by copyright owners located all over the world, While we do our best to ensure that all
information concerning those compositions is accurate and up-to-date, song and catalogue ownership can change hands
frequently and, as a result, the information may need to be verified with the publisher(s) In question, It Is atso possible that
the sang you are looking for Is not listed in our online database. This does not mean that the composition is not
represented by CMRRA but ft does indicate that we will have to verify its ownership with the publisher(s) concerned if that
publisher1s represented by CMRRA.

The process of verifying song ownerships with our publishers may take a few days to many months and we cannot issue
alicense until this conﬂrmatron has been obtalned. It may also happen on occasion that a copyright owner cannot be
identified or located. If that's the case with the composltion you wish to use, CMRRA will refund the royalties te you after
we have exhausted all possible avenues of research, At that point, 1f you can demonstrate that all reasonable efforts to
locate the copyright owner have been made, you may then submit your license application to the Copyright Board of
Canada pursuant to Section 70.7 of the Copyright Act. If you make applications to CMRRA for any songs which aredn the
public domain, or not represented by CMRRA, your payment for those songs will be refunded promptly (excluding the
assoclated handling fees). in order to avoid submitting license applications and making a payment of rovalties and
handling fees for songs not represented by CMRRA, we invite you to research GMRRA's Song Database and Affiliated
Publisher fist in advance,

» How do locate the music publisher?

There are, literally, tens of thousands of music publishers, ranging from multi-national organizations to individual
songwriters with very small catalogues, Finding a particular one can be time-consuming. For this reason, rmusic
publishers have formed larger bodiss to centralize and standardize the process of licensing and collecting royalties. One
such organization is CMRRA,

CMRRA represents the majority of music publishers doing husiness in Canada and can generally Issue most of the
mechanical licences you'll need for your product. You can perform a search of CMRRA's affiliated publishers here.

In some cases, however, there may be songs (or portions of songs) that we do not represent. In those cases, IUs your
responsibility to obtain ficences for the missing shares, There are a number of online resources avallable to locate



copyright owners. The following organizations each have searchable online databases that we have found to he hel nfulin
this regard:

hitp://www.ascap.com/
http://www . bmi.com/
http://www.sesac.com/
http.//www.sodrac.ca/

» What about the master recording?

Every recording of a copyrighted compesition actually represents a blend of two copyrights: first, the copyright in the
musical work itself, which is represented by the music publisher, and second, the recording of the musical work, which is
usually owned by the record producer or record-company involved, If you are the producer of the orlginal sound recording,
it Is likely you own the copyright in the master recording. However, If you plan to reproduce a master owned by another
party, you must obtaln the permission of the owner of that recording, In addition to the necessary mechanical licences.
Both copyrights must be properly licensed: the peralties for infringement of the master recordings are as serious as those
for infringement of the song.

» How do | get permission to use a master recording?

CMRRA does not represent the owners of master recordings and cannot obtain licences for youiin this regard. For further
information on master recordings please contact the following organizations:

http://www.musiccanada.comy/
hittp://www.avla.ca/
http://www.clmamusic.ca/
http://www adisq.com/

» | want to sample a recording and use it in my song. Do | have to nay?

Yes. In order to legally make use of songs and recordings you do not own or control, and which have been sampled in
your recording, you must obtain the oonsent of the owners of the copyright in each of those songs, as well as the consent
of the owners of each of the recordings vou have used!.

We suggest you start by contacting the record company thet releasad the recording(s) you wish to sample in order to
obtain a 'master rights’ license. Once yeu have obtained the master rights licence, you must then obtain the musle
publisher's permission to sample the musical work. You may contact the publisher directly but providing a letter
explaining your project and a copy of the master rights licence. Your ietter should include:

a) the title of the musical work

b) a description of the use, i.e. how long the semple is

¢) how many times il is used

d} duration of the sample

&) where It appears in your recording and which other songs are being used in your recording
f) any other pertinent information



Most music publishers and record companies are willing to license sample usage, but their terrms and conditions can vary
widely. Clearing samples can be a time-consuming process, so It is hest Lo allow yourself ample time to comﬂezae
necessary licensing. If permission is granted, you will then need to submit a mechanical licence application pursuant to
CMRRA's "Pay-As-You-Press" method, including a copy of the publishers' authorization.

» Do I need to apply for a licence tc record my own song?

If you are the sole copyright owner of the musical work, and have not assigned your rights to a music publisher or third
party, you do nhot need 1o apply to CMRRA or a licence, nor pay mechanical royalties for the use of your own song. This s
true even If you, as a copyright owner, are represented by CMRRA,

However, if you do not own or administer the 100% of the copyright In the song, you will need to obtain a licence for the
share(s} you don't control.

» Can | change the lyrics to a song, or use the music alone and add my own words?

While CMRRA can grant mechanical licenses for the reproduction of musical works controlled by its publishers, the words
and the melody used for your recording must correspond to those of the original musical work, In other words, a license
can only be granted for a new arrangement of a work if no changes are brought to the fundarnental structure, cherds
and/or lyrics of the cornposition.

With the exception of public domain works, any fundamental medifications made to a musical work must first he
approved in writing by its publisher(s), and possibly its author(s), before CMRRA cen grant a license for it. Please note that
If a composition is owned by rore then one publisher, all publishers must give their authorization hefore the adaptation
can be recorded. Since any publisher can refuse to authorize an adaptation or translation, we recommend that you not
record your verslon of the song bafore the appropriate rights are secured,

The responsibility to secure these rights is that of the adaptor, translator or eventual recipient of the license, Inorder io
obtain these rights, you must contact the concerned publisher(s) directly. Generally, a publisher will require the following
information to approve an adaption/translation of its work:

* The original title of the work used aleng with the name of its authors/composers;

* The new title given to the adaptation along with the names of the adaptors/translators;
+ The original lyrics of the work belng arranged;

+ The new or translated lyrics of the adaptation;

+ IFthe adaptation is in a language other than English, a {iteral English translation of the lyrics.

Once you have recelved the required approvals from the concerned publisher(s), CMRRA will be happy to issue the
mechanical license(s) on behalf of the publisher(s) for your recording. Please note that a copy of the signed agresmant
between you and the concerned publisher(s) will need o be included in your license application,

Use of an already existing adaptation or translation:



If you wish to use an existing adaptation or translation of a musical work, you must send an application for mechapical
licenses to CMRRA following the procedures outtined in the Instructions for Mechanical Licensing Applicatior:'. #ﬁe
form entitled Application for Mechanical Licensing, you must include both the title of the original work and the adapted
work as well as the name of the authors and compesers of the original work and the narme of the adaptors and/or
translators.

ff the adaptation Is registered as authorized in our database, you will be granted a license. However, it may nappen that
the adaptation/translation you wish to use has never been properly authorized by the concerned partles, If this Is the case,
and you still wish to reproduce the arrangement, you will have to follow the steps outlined above under *Creation of an
adaptation or translation of an eriginal work."

Cross-border Licensing
» I'm pressing my CD in the U.S. but will distribute ceples in Canada. Can CMRRA issue licences?

Yes, CMRRA issues licences for the sale or other distribution of audio products in Canhada. If coples are pressed In the U.S.
and some or all of the units are shipped to Canada, you will need to obtain a licence from CMRRA and pay royalties on
those copies imparted in Canada.

For the licensing of small quantities, you will need to apply for a licence under CMRRA's "pay-as-you-press/import® plan,
and you will need to supply us with a cross-border confirmation instead of a pressing order.

» I'm pressing my CD in Canada but don't reside in Canada. Can CMRRA issue licences ?

To the extent the-copies manufactured in Canada wil! also be sold or otherwise distributed in Canada, CMRRA can issue
licences for your product, However, {f you are manufacturi ng in Canada but exporting copies for distribution in the US or
any other territority, CMRRA will not be able 1o license the copigs exported outside Canada.

For the licensing of small quantities, you will need 1o apply for a licence under CMRRA's "pay-as-you-press/import” plan,
and you will need to supply us with & cress-border confirmation instead of a pressing order.
» I'm pressing my CD in Canada but want to export copies to another country? Can CMRRA issue licences?

CMRRA can only issue licences for the copies that remain for sale or other distribution in Canada. You will need to seek
licences for the exported units from the licensing coliective in the country of destination.

Pay-As-You-Press/Import Licensing
» What is a {rpay~as-youmpressf'impor‘[u I'FCenCe?

A "pay-as-you-press/import” licence is a type of mechanical licence issued by CMRRA for licensees who only occasiona] Iy
manufacture or Import products in Canada or who doso in srmall quantities. Royalties for this type of licence must be paid
in advance, along with the submission of the licence application, and s limited to the number of units
manufactured/imported and paid for.



» Can | pay royalties quarterly based on my sales?
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No. The pay-as-you-press systerm is specifically designed for licensaes who occasionally manufacture or import products,
or do so in small quantities, [t is not economical for CMRRA to process small amounts of royalties on a quarterly basis as
products are sold. As such, we require that payment be made upfront to minimize the administrative work associated with
quarterly accounting.

Labels who are licensed under the Mechanical Licensing Agreement can report royalties to CMRRA on a guarterly basis as
products are sold, However, they are also required to keep track of, and process, any change in the ownership of the
musical works they have used in order to produce acourate royalty statements each guarter. This task In itself can be
quite time consuming for them, and if not done properly, will lead to additional administrative costs and efforts to make
the appropriate corrections. For most small licensees, this adminlstrative burden is just not worth It, and the "pay-as-you-
press” plan is the best-option to meet thelr licensing obligations,

Also, note that our "pay-as-you-press’ licences are only valid for the number of units manufactured and paid for. [n the
event you are manufacturing additional copies, you need 1o apply for new licences for those additional units.

» What if | apply for licence, but the scng is not represented by CMRRA?

If you have submitied a licence application and royalty payment for a song that CMRRA does not represent, we will issue a
refund cheque to you once we have processed your application. Please note that CMRRA will only refund the royalties you
have paid, and not the administration fee charged to process your application.

» What is a pressing order? Why is it required?

Apressing order is a document sent by you 1o the manufacturer that confirms the number of units of your product that
will be pressed. CMRRA requires this documentation to ensure you are paying royalties on all copies manufactured. In the
afternative, you can also submit your pressing involce, which would serve the same purpose. Note that we cannct accept
a quote In lieu of a pressing order,

If you are ranufacturing the product yourself, please submit a signed and dated written staternent detalling the number
of units manufactured.

» Can the manufacturer start pressing my product as soon as | send my royalty payment to CMRRA?

No. A licence must be issued to you before your product can be manufactured, The fact that you have sent CMRRA 2
licence application and a royalty payment does not mean that we will be able to issue the licence youheed for your
project.

~ The manufacturer tells me that it cannot press my product until | have my licences, and CMRRA tells me that it
cannat issue licences without a pressing order. How does this work?

The pressing order is a document you must submii to the manufacturer to place your order for a certain number of units.
The manufacturer can (and should) put veur order en hold unt such time as your licence has been issued. We require
that you submit a copy of this pressing order along with your licence application and royalty payment. Once the licence
has heen issued, you'll be able to return to the manufacturer and get your order processed.



» How long can the licensing process take?
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Where the ownership of the song you have appliad for has already been registered with CMRRA by the copyright owner,
you can expect {o receive your licence within a 3 to 6 week pericd. This is highly dependent on the volume of applications
recefved by CMRRA at any given time, and seascnality, Spring and the period leading to Christrnas are generally very busy
times for us, We find that we w

If the ownership of the song has not been registered with CMRRA by the copyright owner, it could take many more weeks
or months before we are able to issue the licence. While we will endeavour to identify the copyright owner(s} and seek the
required copyright registration from him or her, we cannot guarantee that we will receive this documentation In & timely '
fashion, The licence will be isstied as soon as we've received the registration. In the event we find out that the song or
copyright owner is ultimately not represented by CMRRA, we will let you know and you will need to obtaln your licence
directly.

» What's the methods of payment?
Payment can be made to CMRRA by way of:

1) cheque (where payment Is made by cheque, your ficence application will not be processed until your chegue has heen
cashed - usually one week from receipt).

2) certifled cheque or
8) money order

For the quickest service, pay by way of certified cheque or money order and provide us with the required copy of your
pressing order/inveice at the same time.

» What's your refund policy?
CMRRA's refund policy will be applied based on the following two criteriar
Where a licence has already been Issued;

Once your llcence has been issued, CMRRA cannot to refund or credit any royalties for the song in guestion in the event
you decide to not use it. Itis very Important that you are certain of the songs you wish to use before the ficensing process
is completed.

Where a licence hag not yet been Issued:

If a licence has not been issued, and you have decided to not use the song in question, CMRRA will refund the royalty
portion of your payment for this song. Note that the Handling Fee will not be refunded to you,

» | obtained a licence for a previous pressing of my CD. Do | need 3 licence for subsequent pressings?

Yes. The "pay-as-you-press” ficence issued to you by GMRRA is fimited to the number of units you manufactured and paid
for. If you Intend to manufacture in excess of the number of units specified on your licence, you need to obtain a new
licence,



» | misplaced/lost my licence, how can | get another copy?
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If you have misplaced or lost your licence, you can submit a request for a reprint by fllling out the Mechanical License
Reprinting Form. There Is a fee of $20 per request, plus the applicable taxes (HST for provinces where it is applicable,
otherwise G8T only for provinces with no HST). U.S. residents are exempt.

» Can CMRRA send copies of my application/royalty payment/licences to my presser?

No. Itis the applicant's responsibility to retain coples of his or her application forms, royalty payment and licences for this
purpose. CMRRA does not forward copies of licences or other documents to anyone but the applicant.

» | want to manufacture a small number of CD's for & promotional giveaway or a charitable organization. Do | still
have to pay royalties?

Yes. CMRRA does not Issue gratis licences on behalf of its music publisher clients. All reproductions of a musical work
must be licensed, at the applicable royalty rate, no matter what purpose they will serve or the number of copies being
pressed.

» Fwant to make a demo CD. Do | have to obtain licences and pay royalties?

Yes. You must obtain licences for the musical works reproduced in your demo. You will be required to obtain licences
using our “pay-as-you-press” plan. Our ficences will authorize you to manufacture up to the number of units you pald for,
with a minimum of 500 units.

» How do | license & medley? Why are the individual songs in the medley licensed separately?

The musical works In a medley are equally valued by the music publishers who own them and each one is individually
licensed at the same royalty rate as non-medley works. We treat each one as though they are separate and independent
50Ngs on your product,

As such, we require a separate licence applicalion for each song, with an indication that the song Is used as part of a
mediey. When specifying the duration of the song, please indicate only the duration for that particular portion of the
medley - and not the duration of the entire medley.

» Can publishers demand a higher royalty rate than the standard rate outlined in CMRRA's documentation?

Yes, but very few of the publishers represented by CMRRA do. We'll fet you know if your licence application ls subject to a
higher royalty rate once we've had the opportunity to review it.

»Has the royalty rate changed since my initial pressing?

The mechanical royalty rate has increased perlodically since 1988, Piease refer to the table below for information on the
applicable royalty rate for a given year.

The values below are stated in cents ($C) as the minimum rate for recordings with a running time of five minutes or less
and the added rate per minute or partial minute of running time;



June 22, 1988 to September 30th 1989 B.25/ J| 2:;3

October 1st 1989 to December 31, 1991 5.9/1.18
1992-93: 6.25/1.25
1904-95; 6.47/1.30
1996-97; 6.7/1.34
1998-99; 7.171.42
2000-01: 7.4/1.48
2002-03: 7.7/1.54
2004-05; 8.5/1.70
2006-07: 7.711.54
2008-09: 8.1/1.62
2010-12; 8.3/1.66

Where a "pay-as-you-press” ficense has been earlier issued to you at a lower rate, you will be obliged, as the rates increase
from time to time, to pay the new, higher rates should you need to press further copies of your recording.

« Fwant to include a song on my product that was written more than 50 years ago. Is it in the public domain?

Not necessarily. In Canada, a musical work will fall in the public domain starting on January Tst of the year fellowing a fifty
year period after the death of the last surviving author. For instance, if the last surviving author died on say, July 15, 1940,
the work will enter the public dornain on January 1, 1991,

So, the process Is a matter of finding out when the author(s) died. Of course, if the author is still alive then the work is
protected by copyright and needs to be ficensed,

Likewise, note that there are many copyrighted arrangements of public domain works that also need to be licensed when
reproduced. If a song Is in the public domain, and you're reproducing your own arrangement, you do not require & licence
and you den't need to pay royalties.
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Mr, Frey and Mr. Perusini:

Re: Sound Recordings in Canada

Introduction

We have been refained to provide you with an opinion with respect to four (4) questions related o
the law on sound recordings in Canada. Specifically, we have been asked to provide an opinion
based on the following issues:

(1) whether sound recordings published in Canada fall into the public domain in the calendar
year following the 50" year after original publication;

(2)  that first publication in Canada is nof limited to sound recordings manufactured in
Canada, and that “publication” also includes legitimate sound recordings that are imporfed
for sale in Canada;

(3)  whether a corporaiion may seek to manufacture (but not sell) compact discs (i.e. sound
recordings) outside of Canada with the intent to import such products for sale within
Canada; and

(4} what, il any, copyright implications exist where an original release sound recording (i.e, in
vinyl record format) is enhanced for release as a sound recording in compact disc format?

We have not provided an opinion with respect to any particular sound recording, or with respect

to whether any copyright that exists in a country other than Canada would be contravened by the
manufacture of compact dises in that country, We have also not provided an opinion related 1o

Lawyers | Patent & Trade-mark Agenls
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any other intellectual property rights that may exist or with respect to the payment of royalties or
license fees to eollective societies or other third parties,

Brief Conclusions

(1) Whete a sound recording is published (i.e. where copies are made available to the public)
before the copyright expires, the copyright continues until the end of 50 years after the
end of the catendar year in which the first publication of the sound recording oceurs, It is
important to note, however, that pursuant to subsection 23(1.1) of the Copyright Act (the
“Act”), the term of copyright in sound recordings will first begin when fixation of the
sound recording occurs.! Tf that sound recording is subsequently published (before the
copyright resulting from fixation expires), the term of copyright is essentinlly extended for
another 50 years after the end of the calendar year in which the first publication of the
sound recording occurs. As such, any determination as to the term of copyright in a sound
recording must consider when, and if, publication of the sound recording has occurred.

(2)  The first publication in Canada will not be limited to sound recordings manyfactured in
(and made available to the public in) Canada, “Publication” of a sound recording will be
established, even for sound recordings that are imported for sale in Canada, as long as the
Publication requirement is mel (described in more detail below under Section “A",
“General Background: the Law on Sound Recordings™). As such, we do not believe that
the term of copyright would begin simply upon importation of the sound recording into
Canada as opposed to the date of publication, as long as publication occurred in a Berne
Convention couniry, a Rome Convention country, or a country that is a WTO member,

(3)  There is no reason from a copyright perspective that a corporation cannot manufacture
(but not sell) sound recordings outside of Canada with the intent to import such products
for sale within Canada, However, manufacturing outside of Canada and then importing
into Canada for the purpose of selling or distributing a sound recording that is known to
infringe any existing Canadian copyright will constitute copyright infringement, It should
also be noted that copyright will attach to any new sound recording (regardless of whether
it is manufactured outside of, and then imported into, Canadg) if the requirements for
obtaining such copyright are met according to Canadian copyright law. In coming to this
conclusion, we have not opined on or considered any foreign laws, such as whether
foreign copyright would be contravened in the country of manufacture,

(4)  There are copyright implications for original release sound recordings (i.e. in vinyl record
format) that are enbanced and fixed in compact disc format. The requirement for
“originality” under copyright law suggests that the skill and judgment required to
successiully mechanically reproduce the enhanced sounds (i.e, the selection of the specific
sounds to be included, the treatment given to them, such as the arrangement or filtering of
static or other background noise) will arguably suffice to create an “original” woik under
Canadian copyright law, Therefore, since fresh copyright likely exists in the “enhanced”

' Section 23(1.1) states that copyright subsists until the end of 50 years after the end of the calendar year ir: which the
first fixation of the sound recording oceurs,

2



BLG

Borden Ladner Gorvals

sound recording, reproductions should, if and when possible, be made from the original
release vinyl record format so as to minimize the potential for any infringement allegation
if the copyright in the “enhanced” sound recording has not also expired,

There is very limited case law interpreting the various provisions of the Act relating to sound
recordings, particularly those provisions that are the subject of this opinion. As such, our opinion

is based on the sections of the Act themselves, and commentary where available, Therefore, it
may be necessary to reassess our opinion if the Court considers these sections in the future,

Analysis

A. General Backeround: the 1Law on Sound Recordings

A "sound recording” is defined by the Act as meaning “a recording, fixed in any material form,
consisting of sounds, whether or not of a performance of a work, but excludes any soundteack of a
cinematographic work where it accompanies the cinematographic work.”*

“Copyright” in relation to a work ineludes the sole right, in the case of a musical work, to make
any sound recording (and to authorize such act) by means of which the work may be
mechanically reproduced or performed.’

section 18 of the Act sefs out the rights associaled with sound recordings. The maker® of a sound
recording has copyright in the sound recording, consisting of the sole right to do the following
(and to authorize any of the following) in relation to the sound recording or any substantial part
thereof; :

i publish it for the first time (i.e. “publication” includes making of copies of a sound
recording available to the public, but not through the “communication to the public by
telecommunication™);

i, reproduce it in any material form;

i, rentitout

iv.  make it available to the public by telecommunication® in a way that allows a member of

the public to have access to it from a place and at a time individually chosen by that

2 Copyright Act, R,S.C, 1985, us am., s, 2 [hereinafer the “Act],

 bid., 8. 3(1).

T A “maker” is defined as the person by whom the arrangements necessary for the first fixation of the sounds are

undertaken, A further definition of “maker” is found at s, 2,11, which states that, “For greater ceriainty, the

arcangements referred to in paragraph (b) of the definition “maker” in section 2, as the term s used In section 19 and

in the definition “eligible maker” in section 79, include arrangements for entering into contracts with nerformers,

financial arrangements and technical arrangements requived for the fivst fixation of the sounds for a sound recording,”

* For further clarification of the right to “communicate to the public by telecommunication”, see Footnote 6, below,

¢ “Communication fo the public by telscommunication” is known as the “making available right”, This concept was

introduced through the Copyright Modernization Act and proclaimed into force on November 7, 2012 (sce s,

2,4(L. 1)), Tts applicability and enforceability is currently before the Copyright Board, and incvitably, the courts, 1t heg
3
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member of the public and to communicate it to the public by telecommunication in that
way; and

v, il it is in the form of a tangible object, to sell or otherwise transfer ownership of the
tangible object, as long as that ownership has never previously been transferred in or
outside Canada with the authorization of the owner of the copyright in the sound
recording, '

Subsection 18(2) also provides “conditions” for copyright in sound recordings, For the rights
enumerated under section 18(1) to be available to the maker of a sound recording, namely the sole
right to publish it for the first time, reproduce it in any material form, or rent it out (and io
authorize any such acts), one of the following factors must be satisfied:

(1) Citizenship requirements: the “maker” of the sound recording was a Canadian citizen or
permanent resident of Canada, or a citizen or permanent resident of a Berne Convention
country, a Rome Convention country, or a couniry that is a WTO member, or had its
headquarters in one of those countries, in the case of a corporation, at the date of the first
fixation (the “Citizenship requirement™); or

(2) Publication requirement; the first publication of the sound recording in such a quantity
as to satisfy the reasonable demands of the public occurred in any country referred to
above, in paragraph (1) (the “Publication requiremen ).

Subsection 18(2.1) provides further “conditions” in relation to the rights conferred under
subsection 18(1.1), which constitute the sole right to make the sound recording available to the
public by telecommunication and to first sell or otherwise transfer ownership of the tangible
object in or ouiside Canada, These conditions are virtually identical to the Citizenship
requirement and Publication requirement outlined in subsection 18(2) and described above.

Therefore, copyright will have attached to a sound recording if one of the Citizenship or
Publication requirements is met, The maker would have the sole right to, among other things,
reproduce the sound recording in any material form.

been argued that the intreduction of s, 2,4(1.1) (i.e. the “making available right”) overrules the recent decision of the
Supreme Court in £54 v, SOCAN in 2012, where it was held that a “download” was not a “eommunication Lo the
public”, New proceedings have been underiaken by the Copyright Board ro clarify the “making avaifuble right” and 4
decision is forthcorning. Whils this is all being interpreted in the context of online musical works, it will have an
impact on how the “making available right” will be interpreted in the context of sound recordings, as well,

4
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B. Term of Protection

You have asked us to consider whether sound recordings published in Canada fall into the public
domain in the calendar year following the 50™ year after original pubcation.

(i) 30 Years from First Fixation (if Unpublished)

Section 23 of the Act, as recently amended by the Copyright Modernization Act, provides that
copyright in a sound recording subsists until the end of 50 years after the end of the calendar vear
in which the first fixation of the sound recording occurs,

The date of fixation must be determined factually, The act of fixation refers to the commercial
activity of settling the final version of the record or sound recording, which is typically carried
out by a record company.’

(ify 50 Years from First Publication (if Published)

However, if the sound recording is published (i.c. where copies are made available to the public)®
before the copyright resulting from fixation expires, the copyright continues until the end of 50
years after the end of the calendar year in which the first publication of the sound recording
oceurs, This amendment {o section 23 applies whether the fixation occurred before or after the
coming into force of the amended section 23 (on November 7, 2012),

" David Vaver, ntellectual Property Law, 2d ed, (Toronto: Irwin Law, 2011) af 141,

¥ 1t should be noted that, under subsections 2.2(4.1) and 23(1,1) of the Act, the term “publication” Is defined as
“making coples of a sound recording availabie to (he public”. Subsections 18(2)() and 18(2.1)(b) also contaln
reference to the conceps of “first publication™ Under these subsections, however, first publication of the sound
recording is only achieved when the sound recording is published “in such a guantity as to satisfy the reasonable
demands of the public”, which appears to be a higher threshold than the meaning of “publication” found elsewhere in
the Act In relation to sound rocordings, 1t is cur oplnion thal any apparent discrepancy can be reconciled, however, on
the basis that the provislons under scction 18 are with respeet to the “conditions” for oblaining copyright (ie. if
fixation has occurred in a country other than those listed under section 18, or if publication occurs in one of those
countries, that the publication must be in such a quantity as to satisfy the reasonable demands of the public). In order
to meet the threshold for “publication” with respect to subseetion 23(1.1), which corresponds to the “term” of
copyright in sound recordings, the sound recording must only be “made available to the public” — arguably a lower
threshold as compared to the meaning of “first publication” under section 18,

There has been no judicial consideration as to what constitutes the “reasonable demands of the public”, and it is
therefore a term that remains to be construed by the courts. We have conducted a search of relevant Hansard papers
(i.e. Parliamentary debates), svidenee from Parliamentary committee meotings, whitc papers, and Regulatory Tmpact
Analysis Statements (“REAS”) that discuss subsections 18(2)(b) and 18(2.1)(b), which provided no further clarity,
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It is our opinion that the term of copyright is the same for sound recordings made prior to the
coming into force of the various amendments of the Act.’ As a result, it is our opinion that the
above terms of protection apply in respect of sound recordings published fifty (50) years ago.

C. ¥Publication” of Sound Recordings

You have asked us to confirm that first “publication” in Canada is not limited to sound recordings
manyfactured in Canada, and that “publication” alsé includes legitimate sound recordings that are
imported for sale in Canada, Note that our opinion is based on Canadian law only, and we are not
able to opine on the potential applicability of foreign laws.

In relation to sound recordings, the Act defines “publication” to mean the making of copies of a
sound recording available to the public (but does not include the performance in public, or the
communication to the public by telecommunication of a sound recording),

Subsections 18(2) and (2.1) of the Act outline the current “conditions” for a maker of a sound
recording to have copyright in sound recordings. In view of these provisions, a sound recording
aitracts copyright protection if one of these conditions is met: First, its maker must have been a
citizen or permanent resident of Canada or a citizen or permanent resident of a Berne Convention
country, a Rome Convention country, or a country that is a WTO member when the record was
first fixed. Alternatively, if the maker is a corporation, the corporation’s headquarters must have
been in Canada or a Berne/Rome Convention or WTO member couniry when the record was first
fixed, Lastly, if neither of these conditions is met, the sound recording is protected if it was first
published in Canada or a Berne/Rome Convention or WTO member country in such a quantity as
to satisfy reasonable public demand.*?

As a result of subsections 18(2) and (2.1), first “publication” in Canada does not appear limited to
sound recordings manyfactured in and made available to the public in Canada, but requites only
that “publication” occur in any of the countries referred to in the Act, namely Berne and Rome
Convention countries, or WT'O member countries, A sound recording that was previonsly
published in a Berne/Rome Convention or WTO member country, and subsequently imported for
sale into Canada, is recognized as being already “published” under Canadian copyright law. A
sound recording that is manufactured outside of Canada, but imported into Canada and first
published in Canada, is considered “published” when the sound recording is first made publicly
available, with the copyright owner’s authority,

* These include amendments to the Act in 1994 (5.C. 1993, c. 44, ss. 60), 1997 (5.C. 1997, ¢, 24, 5, 8, 14, 55) and
2012 (R.S.C. 2012, ¢, 20, 8, 17),
1 See discussion of “reasonable demands of the public” al footnote 8, supra.
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D. Importation of Sound Recordings into Canada for Sale in Canada

We have also been asked to consider whether a corporation may seek to manufacture (but not
sell) compact discs outside of Canada with the intent to import such products for sale within
Canada, We have made the assumption that the question also relates to whether new copyright is
created (in the new sound recording). Again, our opinion is based on Canadian law only, and does
not consider the potential applicability of foreign laws.

The "Maker” of a Sound Recording

The first copyright owner (i.e. the “maker”) in a sound recording is whoever undertook the
arrangements necessary to first fix the sounds. Rights under subsection 18(1) are avaitable to
maker of the sound recording who is a citizen or permanent resident of Canada, or 5 Berne
Convention couniry, a Rome Convention country or a country that is a WTO member, or, if a
corporation, has its headquarters in one of the foregoing countries. Therefore, by virtue of the Act
and Canada’s international obligations under the Act, a maker of a sound recording will be a valid
copyright holder in that sound recording, even if it is manufactured outside of Canada. The Act
only requires that the maker of the sound recording to be a Canadian eitizen or permanent
resident, or a citizen or permanent resident of one of the above-noted countries (or a corporation
with its headquarters in one of those countries) at the date of first fixation or publication,

The Rights to Distribuiion, elc,

Copyright in sound recordings includes the right to first distribution, reproduction and
authorization of such rights, as well as rights over unauthorized distribution or importation of
sound recordings, The right of first distribution includes the power to decide whether {o distribute
the work at all and, if so, when, where, and in what form the distribution will occur,

Note: Infringement for Importation of Copyright-Protected Works

It should also be noted that the Act specifically deals with infringement in the context of
importation of sound recordings. According to section 27(2) of the Act, it is an infringement of
copyright for any person to import into Canada for the purpose of selling or distributing (to the
prejudice of the copyright owner) by way of trade a sound recording that the person knows or
should have known infringes copyright or would infringe copyright if it had been made in Canada
by the person who made it. While it is our understanding that you are not proposing to reproduce
sound recordings that are still protected by copyright, it should nevertheless be recognized that
the importation and/or possession of known copyright-protected maferial could constituie an
infringement of copyright.

Conclusion
There does not appear to be any limilation in the Aect that requires a sound recording to be
manufactured in Canada, if it will ultimately be imported into and sold in Canada. On the

contrary, where a sound recording is manufactured outside of Canada (i.e, where it is first fixed or
published in a Berne Convention country, a Rome Convention country or a ¢country that is a WTO

7
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member), that sound recording will be the proper and lawful subject of copyright in Canada. Such
a sound recording will entitle the “maker” to all of the rights enumerated at subsections 18(1) and
(L.t} of the Act, which include the ability to publish, reproduce, make available to the public by
telecommunication, sell, and to authorize such acts.

Thercfore, under Canadian copyright law, it is our opinion that a corporation may seck to
manufacture (but not sell) sound recordings outside Canada, with the intent to import such
products for sale within Canada, as long as the corporation had its headquarters in one of the
above-noted countrics at the date of fixation or first publication, and obtain Canadian copyright in
the sound recording, assuming the other criteria for copyright are met, such as originality, This is
based only on the opinion that there is nothing from a Canadian copyright perspective (apart from
the application of the Citizenship or Publication requirements noted above under Section “A”)
preventing a corporation from manufacturing sound recordings outside Canada, with the intent to
import such products for sale within Canada.

Seeking to manufacture sound recordings outside of Canada, however, will not avoid any
potential copyright infringement of existing Canadian copyright, if the sound recording is 1o be
ultimately imported for sale in Canada.'' Similatly, if the coneern is whether or not new copyright
is created in the sound recordings that are generated by you, where the sound recording is
manufactured is immaterial to the acquisition of enforceable copyright, subject only to the
requirement that it is manufactured in & Berne Convention country, a Rome Convention country,
or in & country that is a WTO membet,

E. Lnhancing an Original Release Sound Recording

Lastly, we have been asked to consider what, if any, copyright implications exist where an
original release sound recording (i.e. & sound recording in vinyl record format) is enhanced for
release as a sound recording in compact disc format, Therefore, we have prepared our review
based on the situation where the choice is between reproducing music from either:

a. an original release vinyl record, or
b, an enhanced compact disc format of the original release viny! record,

Originallty

Originality is an important requirement of copyright law. The Act provides that copyright shall
subsist in every “original” litevary, dramatic, musical and artistic work {subject 1o certain
requirements relating to citizenship or residency),

The Supreme Court has held that for a work to be “original” within the meaning of the Act, it
must be more than & mere copy of another work, At the same time, it need not be creative, in the
sense of being novel or unique. What is required to attract copyright protection is the exercise of
skill and judgment. Skiil requires the use of one’s knowledge, developed aptitude os practiced

" See discussion in respect of s, 27(2), above.
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ability in producing the work, Judgment requires the use of one’s capacity for discernment or
ability to form an opinion or evaluation by comparing different possible options in producing the
work. The exercise of skill and judgment, however, must not be so trivial that it could be
characterized as a purely mechanical exercise, 2

A work which is substantially derived from pre-existing material will be the proper subject-matier
of copyright if sufficient labour and skill have been invested. It has been suggested that, for works
such as sound recordings, the requirement for originality will be satisfied by the “expression” (ie.
fixation) of the sounds contained in such works,

While there i3 no case law on this point, it has been submitted by commentators that the
requirement for “originality” could be capable of being satisfied by the skill and judgment
required to successfully mechanically reproduce the sounds in issue, Furthermore, the selection of
the specific sounds fo be included, and the treatment given to them (i.e, the artangement or
filtering of static or other background noise) could also suffice o be considered “original” under
copytight law,"” We share this view.

Conclusion

Therefore, while not a settled legal principle, it can be reasoned that fresh copyright would subsist
in an enhanced sound recording (in compact disc format) that has been derived from an original
release vinyl record,

On this basis, it would be our recommendation, so as to avoid any potential claim for
infringement of copyright, to reproduce music from the original release vinyl record where
possible, rather than the enhanced version in compact disc format. This view assumes that
copyright in the sound recording for the original release vinyl record is expired, but not for the
enhanced compact disc version,

Conclusions

In view of the above, we make the following comments and recornmendations:

i, Consider carefully the copyright term (and corresponding expiry of such copyright)
attached to the sound recording that is to be reproduced, For sound recordings that
have already been published before the expiry of copyright (either in Canada or one of the
treaty countries listed at section 18 of the Act), the copyright does not expire until the end
of 50 years afler the end of the calendar year in which the first publication of the sound
recording occurred.

* See CCH Canadian Lid. v. Law Society of Upper Canada, [2004] 1 S.C.R. 339, 2004 SCC 3,
" See, for ¢.g., John S, MeKeown, Fox on Canadian Law of Copyright and Industvial Designs, 4" ed. (Toronto:
Thomson Rowters, 2012) at 14-19,

9
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i,  Manufacture, Importation and Publication of Sound Recordings. “Publication” ocours
when copies of a sound recording are made available to the public. The Act does not
appear to contain any limitations on where a sound recording is manufactured, per se.
However, the conditions for copyright in a sound recording require the “maker” (at the
date of fixation) to be a Canadian citizen or permanent resident, or a citizen/permanent
resident of a Berne Convention country, a Rome Convention country or a country that is a
WTO member, or, if a corporation, has its headquarters in one of the foregoing couniries,
Where the sound recording is published, the Act requires the first publication to have
occutred in one of the above-noted countries,

As noted above, copyright in sound recordings includes the right 1o first distribution,
reproduction and authorization of such rights, as well as rights over unauthorized
distribution or importation of sound recordings. Therefore, the right of first distribution
includes the power to decide whether to distribute the work at all and, if so, when, where,
and in what form the distribution will occur.

Seeking to manufacture sound recordings outside of Canada will not avoid any potential
copyright infringement of existing Canadian copyright, if the sound recording is to be
ultimately imported for sale in Canada," Similarly, if the concern is whether or not new
copyright is created in the sound recordings that are generated by you, where the sound
recording is manufactured is immaterial to the acquisition of enforceable copyright,
subject only to the requirement that it is manufactured in a Berne Convention country, a
Rome Convention country, or in a country that is 8 WTO member.

However, first “publication” is not limited to sound recordings manyfuciured in and made
available to the public in Canada; “publication” will be achieved by imporiing a sound
recording for sale in Canada, and then making it available to the public for the first time in
Canada.

In accordance with the Act and Canada’s international obligations under the Act, it is our
opinion that a cotporation may seek to manufacture compact dises (reproduced from
copyright-expired sound recordings) outside of Canada with the intent to import and make
available such products for sale within Canada,

iti.  Reproductions should be taken from original release vinyl records, not from
enhanced compact disc versions of the same work, if the copyright has not expired in
the “enhanced” sound recording, This is based on our view that fresh copyright Hkely
subsists it an enhanced sound recording (in compact disc format) derived from an original
release vinyl record, as the requirements for originality (and thus copyright protection) can
likely be made out.

M See discussion of section 27(2) of the Act under Section “D”, above.
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Please let us know if you would like to discuss any of the above, or if you have any further

questions,
Yours very {ruly,

Borden Ladner Gervais LLP
"M';'

Chantal Saunders

Partner

R;L 'h Steeves
Associate
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From: Ken Kozey [mallto: ken.kozev@amerchea.com]
Sent: November-20-14 2:47 pM

To: Tatry Perusini

Subject: Fwd: The Reatles

Universal is asking about the Beatles product, Per our discussion there are ho issues correct?

---------- Forwarded message -----~

From! Greaves, Brian <Brian, Greaves@umusic,com>

Date: Thu, Nov 20, 2014 at 2:24 PM

Subject: The Beatley

To: "Ken Kozey (ken Kezey@amerchea.com)" <ken.kozey@amerchea.coms

Hey Ken, I forgot to ask you this on the phone,,.do you have any information about the new
Beatles public domain product you've been solicited? I asked Trish about it but understandably
she did not answer — I don’t want to be out of line, but could I ask you who is selling it? It has
obviously raised major concerns over here '
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. . Total Eotal
Slu # Artist Titte R](;l:?% Curr | Prev [Lifetime Vendox

‘ Jate Week (Week

| _ N | STARGROVE
10121238 BEAIATL S | LOVEMEDO (02/03/2015/1,488 | 0 | 1,488 ENTERTAINMENT

| VARIOUS (2015 GRAMMY T SONY BMG MUSIC
10121086 5 myarre | NOMINERS  |01/20/2015|1,435 1,095 | 4,032 ENTERTAINM

, | VARIOUS [ HITS OF THE | 0nmo; | PLAY 247 CANADA
10100812 0 e yel 09/24/2013 1,109 (1,314 | 22,791 e,
10104938 sgggR ICON  06/30/2014 1,083 (1,284 | 18,701 | UNIVERSAL MUSIC
10108696| SWIFT 1989 (027/2014] 027 814 | 32415 UNIVERSAL MUSIC
- TAYLOR, : : |

[ SONOMA
| CASH |JOHNNY CASH WU . T FENT
10058203 | | e (.CD) 08./31/2010; 873 | 999 | 11,983 ENTER{A;H\IMHN@ |
| SMITH NTHE =" ] PR
10104524) " L ONBLY Hour [06/17/2014| 873 | 863 | 32,670 | UNIVERSAL MUSIC

SHEERAN . _ ” | WARNER MUSIC OF
10104717 70 X (MULTIPLY) 06/23/2014| 817 | 828 | 13,608 CANADA

| KRALL . | ’
10108316 | 3ranry’ [WALLFLOWER 02/03/2015( 71 | 0 771 | UNIVERSAL MUSIC

TRAINOR N o SONY BMG MUSIC
10121084 e e TITLE 01/13/2015F16 | 747 | 3,158 ENTRRTAINM
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Terry Perusini

p— i i
From: Jennifer P <plersma@hotmall.com»

Sent: January-26-15 0:41 AM

To; Tetry Perusin

Subject: FW: THE ROLLING 8TONES « LITTLE RED ROOSTER

> Subject: THE ROLLING STONES - LITTLE RED ROOSTER

> To: Jnlersma@hotmail.com

> CC: NLevesque@cmrra,ca; acoleman@abkeo.com

> From: VSyrtash@cmrra.ca

> Date! Thu, 22 Jan 2015 11:29:04 -0500

>

peS

> Dear Ms, Holt,

-

> It has come to my attentlon that Star Grove Entertalnment has recently made
> applications to CMRRA to obtaln licenses for the reproduction of mustcal

> works on an album called "Little Red Rooster™, Please be advised that

> ABKCO Music & Records, inc, ("ABKCO") Is the worldwide 100% copyright
> owners of the following compositions on this release:

>

> “Heart of Stone” (Jagger/Richards)

> “What A Shame” {Jagger/Richards)

> “Good Times Bad Times” {Jagger/Richards)

> “It's All Over Now” {Womack/Womack)

> “Grown Up Wrong” (Jagger/Richards)

]

> ABKCO has Instructed CMRRA not to issue any licenses for the reproduction
> of these works by Star Grove, As ABKCO's licensing agent, CMRRA must act
> pursuant to their Instructions, As stich, CMRRA will not he issuing any

> licenses to Star Grove for the reproduction of these works on "Little Red

» Rooster”,

b=

> 1 understand that your license application process is already underway

> through our "Pay-As-You-Press" department, and that a cheque has been sent
> 1o us. This applicatien has not yet been processed by us. CMRRA will

> continue to process your license applications for the other musical works

> for which licenses are being sought, and apply your cheque to those

> licenses only, Any excess funds will be returned to you, Please advise as
>to whether you would still like us to issue licenses for the remaining

> songs on "Little Red Rooster", with the understanding that you would have
> to remove the above-noted ABKCO owned songs from that album.

~,
-

> Thank you,
>




> Veroniva Syrtash | V.P,, Legal and Business Affalrs

> CMRRA (Canadian Muslcal Reproduction Rights Agency Ltd.)
> 820 - 56 Wellesley Street West, Toronto, ON M5$ 253

> Phone: 416-926-1966. ext. 281 | Fax: 416-926-7521 | Ermail;
> VSyrtash@cmrra.ca
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Terry Perusini

TREENRAR
From; Ken Kozey <kan.kozey@amerchea.coms
Sent: January-24-18 12:50 PM
To: Tarry Perusinl
Subjuct: Fod: FW: ANDERSON - THE ROLLING STONES - LITTLE RED ROOSTER - WALMART -

8TAR GROVE ENTERTAINMENT

Terry, lot me know how we should respond to this,

---------- Porwarded message «--=mw----

From: Ned Talmey <ned talmev@amerchea,com>

Date: Sat, Jan 24, 2015 at 12:06 AM

Subject: Re; FW: ANDERSON - THE ROLLING STONES - LITTLE RED ROOSTER - WALMART ~ STAR.
GROVE ENTERTAINMENT '

To: Alisa Coleman <gcoleman@abkco,com>, Ken Kozey <ken.kozey@amerchen.com>

Ce: "Nikesh.Dusara@walmait,com" <Nikesh, Dusata@dwalmart,com>

Ken please look into this situation first thing Monday and respond/notify all parties herein what action has been
taken, '
Ned

On Friday, Jatuary 23, 2015, Alisa Coleman <ggoleman@abkco,com> wrote:

Dear Ned:

We have been advised that Anderson has distributed the above mentioned product by Star Grove Entertainment
to Walmart for sale as is currently found in this link: htto://www.walmart,ca/endp/the-rolling-stones-litfle-red-
100ster/6000191253796

Please note that Star Grove does not have valid mechanical Heenses for the use of our cornpositions and as
such any sale of this product Is an infiingement of our valuable copyrights. Attached is an email from Veronica
Syrtash, V.P., Legal and Business Affairs of CMRRA advising Star Girove that they do not have mechanical
licenses for ABKCO’s 5 compositions on this release.

We would appreciate Anderson’s removal of this product from its catalog and its notification to Walmatt to
remove fhis product from the marketplace and online, before we have fo take any additional legal steps to
protect our rights.

Please confirm that you will act accordingly immediately by roturn e-mail.

1



Beost regards,

Alisa Coleman
Senior Executive Vice President
s ABKCO Music & Records, Ine,
185 Fifth Avenue
New York NY 10003
I: 212.399.0309

M: 201,704,5977
-

F:212.849.9109
I alisa@Abkco.com

[T

please nofe that my new email address s neddalmoy@amerchea. com

LE, (Ned) Talmey

Senior Vice President/GM

Anderson Merchandisers Canada Inc,
60 Leek Cres,

Richmond Hill Ontario 148 1H1

905 - 763 - 1999 ext 424

e

Ken Kozey - AVP Purchasing

Anderson Merchandisers

00 Leek Crescent

Richmond Hill, On L4B 111

905-763-1999 X423

NILW EMAIL - kenkozey@amerches.com
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This is Exhibit “10" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

Db ot

A Commissioner for taking Affidavits, etc,

Marle Ellzabeth Wakefleld, a Gommisslonet, i1
Pravince of Ontario, for WeirFoulds LR, '
Barristers and Solicitors,

Expires Ocleber 24, 2018,
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J&rry Perusini

From: Jernifer@stargrove.ca

Sent: February-04-15 4134 PM

To: Terry Perusini

Subjest: Fwd: Stargrove Entertalnment / Love me Do (STR0001) and Can't buy me love (STR0002)
Hello Nathalic;

Thank you for letting me know about the Casablanea iracks, Do you know why Casablanca has instructed
CMRRA to not issue licenses {o Stargrove for these tracka?

Please continue to process the licenses for all the remaining tracks on 8TR0001 & STR0002,

Our original cheque has been cashed and we applied for these lcenses a month ago. Do you happen to know
when we can expect to receive all the mechanical licenses?

Thank you,

Jennifer Holt
Stargrove Entertainment

Begin forwarded message:

From: Nathalie Levesque <NLovesque@onirra.ca>

Date; February 4, 2015 at 3:38:53 PM EST

To: jennifer@stargrove, ca :

Cet Veronica Syrtash <VSvrtash@oemira,ca>, imitcholl@easaent.com

Subject: Stargrove Entertainment / Love me Do (STR0001) and Can't by me love
(STRO002)

Ms. Holt,

Stargrove Entertainment has recently made applloations 1o CMRRA {o obtaln licences for the
reproduction of musical works on the following two albutms:

STR0001 Love me do by The Beatles
STRO002 - Can't huy me love hy The Beatles

Please he advised that Casablanca Medla Publishing ('Casablanca') represeris the following
composilions on these releases:

| Saw Her Standing There (STR0001)
From Me To You (8TR0002)
1 Wanna Be Your Man {(3TR0002)

Casablanca has Insirucled CMRRA not to lssue any llcences for the reproductlon of these works by
Stargrove. As Casablanca's licensing agent, CMRRA must act pursuant to thalr instructions. As such,
CMRRA wlill not be issuing any llcences to Stargrove for the reprodustian of these works on ‘Love ma do’
by The Beatles and 'Can't buy me love'by The Beatles.
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Please advise as fo whether you would stitl like us to Issus licences for the remalning songs on Love me
doand ‘Can't buy e fove’, with the understanding that you would have to remove the above-noted
Casablanca owned songs from these albums.

We look forward to hearing from you,

Nathalte Lévesque | Asslstant Managar - Assistante 4 la Direction, Independent Licensing & Royaltes
GMARA (Canadian Muslcat Reproduction Rights Agency) www.cmita.ca

320 - 50 Weliesley Street West, Toronto, ON M§S 293

Phone; 416-926-1966 ext, 251 | Fax! 416-026-7521 | Emalli plevesque®emrra,ca
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This is Exhibit “11” referred to in 'th‘e Af{Ldavit
of Terry Perusini sworn before me this 26" day
of August, 2015

M\A/M»%’ﬂ%

A Commissi@ér for taking Affidavits, etc.

Marie Elizabeth Wakefield, a Commissloner, ete,,
Province of Ontarlo, for WeirFoulds us,
Barristers and Solicitors,

Expires Ociober 24, 2016,

166



Terry Perusini
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From; Jennifer@stargrove.ca

Sent: Febroary-11-15 1:81 PM

To! Terry Parusini

Subject: Fwd: Stargrove Mechanical Licenses

Sent from my iPhone

Begin forwarded message:

From: Caroline Rioux <CRioux@cmrra.ca>

Date: February 11, 2015 at 1:36:23 PM EST

Tot "Jennifer Holt" <jennifer@starprove.ca>

Ce; "Nathalie Levesque <NLeyesque@omrra,ca>, "Veronica Syttash™ <VSyrtash@oemira,ca>
Subject: Re: Stargrove Mechanical Licenses

Dear Jennifer,

Glven the concerns thaf you ralse In your emall, we think it Is best thal GMRRA not be Involved In this
situation any further, We will ba returning all payments submitted by you already, and wii not he
processing any applications from you. 1suggest that you contact the publishers directly with any
questions you may have, or seek to obtaln llcenses fram them directly. Alternatively, we can facllitate the
issuance of licences once you have recelved authorizatlon from the publishers In question and if they
agree to such an arrangement,

I'm sorry that we cannot be of further assistance at this thva.

Best regards,

CGaroline Rloux | President

CMRRA - Canadian tusleal Repraduction Rights Agency Ltd.

Agence canatienne des droits de reproduction musicaux Itde,

320 - 56 Wellegley Streal West, Toronto, ON'M23 283

Phope: 416-926-1986. ext. 234 | Cell: 416-451-8921 | Emall: crioux@amrra.ca

From: “Jennffer Holt" <lannlfer@siararove ca>

To *Caroline Rloux™ <CRIgux@omne ca>

Ga: — "Nathalla Levesque” <NLavestue@enima.ca», "Veronlea Syriash <V8yrlash@entia.car
Date: 0244072016 1411 AM

Subjeat: Slargrove Meahaniorl Llcenses

Dear Carollne,

Thank you for speaking with me yesterday,

Fhave spoken with head offlce In the UK. They are as confused as you and ], but are hecoming concerned that
there Is some sort of commerclal pressure being introduced here,

You expressed how surprised you were at the refusals, the UK tell me that many of the copyrights concerned are

1
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alreacly in the Canadian market, probably licensed by CMRRA. It Is the bellef that record labe! Influence has been
pushed on the publishing arims and refusal therefore ghven,

This ralses many questions ahout unfalr tratling and competitlon laws, This Is outside of my area of experllse and
the UK will probably be taking over the enqulry.

What they do wish to know ls precisely which publishers have refused rights.

As |l understand it, we have refisals from ABKCO and Casablanca. You Indicated that Sony/ATV has also refused
and you were contacting Unlversal to nquire thelr status,

Could you please confirm the above to me and please fet me khow the status of all of the Stargrove
applications, That includes the Beatlas and Rolling Stones tlles, the Beach Boys and Bob Dytan,

Thank you,

Jernifer Molt
Stargrove Entertainment
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This is Exhibit “12" referred to in the Aﬂ:Ldavit
of Terry Perusini sworn before me this 26 day
of August, 2015

%%/q/wb

A Commissi{n% for taking Affidavits, etc.

Marla Eftzabeth Wakefleld, a Commissionar, e,
Province of Qntario, for WeirFoulds ur,
Barristers and Soliliars,

Explras October 24, 2016,
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Terry F’erusinl

Subject; FW: Stargrove Mechanloal Licenses

From: Jennifer Holt [m@llto;jennifej:_@gm_rg_rgm,ﬁqgj
Sent; February 13, 2015 10:59 AM

To: 'Carofine Rioux'

Cex 'Nathalle Levesque'; Weronica Syttash'
Subject: RE; Stargrove Mechanical Licenses

Dear Caroline,

I understand what you say and appreciate you are caught somewhat in the middie.

I am leaving matters up to the UK to see how they are golng to proceed on these copyrights. An
unfortunate consequence of this Is that I need to licence a large number of what I would call
‘regular’ titles which Include non-controversial tracks that have been widely marketed by Mow price’
labels for many, many years, I helleve You are familiar with Madacy, St. Clalr, etc. We have a
number of these type of compllations to release. Can I Jook ko you for a normal mechanical llcence?
I do not think the pay to press arrangement will work for elther of us, I reviewed your web site and
we will not be manufacturing In small quantities or releasing on a one shot limited basis. We will be
manufacturing catalogue titles on a continuing basls. With that I mind we would like to enter Into
The Mechanical Licensing Agreement as noted on your web site.

I hope that the Issues on the Beatles and Rolling stones copyrights do not further have the effect of
stalling of our business. I do know our parent company has our law firm in Ottawa dealing with
Issuies surrounding those tlles, When It Is sorted with the publishers and we have authorlzatlon we
will then return to facliitate the Issuance of those licenses as you note In your email,

Thank you,

Jennifer Holt
Stargrove Entertalnment
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This is Exhibit "13" referred to in the Afdeavit
of Terry Perusini sworn before me this 26" day
of August, 2015

%Mu%’lw

A Commissiér%r for taking Affidavits, etc.

Mario Elizabeth Wakefield, a Commissionor, efo,
Province of Ontarto, for WeirFoulds ue,
Barvisters and Solicltors,

Expiras October 24, 2016,
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eomadian Musical Reproduction Rights Agency Lintited

56 Wellesley Street West, Sulte 320, Toronto, Ontarlo Canada M5S 253
Phone: (416) 926-1966 Fax: (416) 926-7521 emall nlevesque@cmrra.ca

Web Siter www.cmrra.ca

Nathalie Lévesque, ext. 251
Assistant Manager

Toronto, February 25, 2015
Jennifer Holt

Stargrove Entertainment

1 Janet Street

Brantford, ON
N3R 3G4

Subject: Refund cheque / Stargrove Entertainment

Dear Jennifer,

As mentioned In our emall of February 11, 201 b, please find enclosed your refund cheque for alf
payments you submitted to CMRRA,

For further information, please do not hesitate to contact us,

All the best,

(oreyfpt

Enel,

GST Registration Number R100768696
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This is Exhibit “14" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

Indodota

A Commissiér’rgr for taking Affidavits, etc,

Marle Elizabeth Wakefleld, & Commissioner, ete,
Province of Ontarlo, for WeirFoulds wr,
Barristers and Solicitors.

Expires Qctober 24, 2016,
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Terry Perusini

From: Patricla McAlpine <patricla.moalpine@amerchea.com>
Sent: February-11-15 3:22 PM

To: Terry Perusinl

Co: Patricla McAlpine

Subject: Beatles reviews on WM.CA

Totry - pls go onto WM.CA and look at the reviews on fhe Beatlos 85 CD - is the sound quality that bad? Ringo
Star has sent comments. None of them are good,

I've got emails coming in fiom Neflson soundsean, UNT music, our CEO, etc,

Pls be prepated to speak to this tomorrow morning when you are here ...,

Trish McAlpine
Anderson Merchandisers Canada
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This is Exhibit “15” referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

A A/%M

A Commissionst for taking Affidavits, ete.

Marfa Eftzabeth Wakefield, Commlssioner, etg,,
Province of Ontarig, for WeirFoulds ue,
Barristers and Solicltors,

Explres October 24, 2015,
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LOVE ME DO
RingoStary

RingoStarr

Toronte, ON, Canada

Reviews 5

Votes 20

% Top 500 Contributor

Age 35 -44

How long have you owned (his product? 5 - 6 months
Gender Male

How often do you use this produet? Onee a week

¥ Top 500 Contributor

Fook Feodeok Sodk ke ok 1 out of 5 stars,

RingoSiar

+ 2 days ago

DONOT BUYII!H)

Awlul quality, was recorded from an LP. Save your $3,

¥ No,

I do not reconunend ihis product,

5 people found this review helptul, 0 people did not find this review helpful,

Helphut?

Yes + 55 people found this review helpful, Click 1o agree. No - 0 0 people did
nol find this review helpful, Click to agree,
Report

¢

Hellltcezesover
Hellfreezesover
Montreal, QC, Canada
Review 1

Yoles 2

Ageds - 54
How long have you owned this product? 2 - 7 weeks
Gender Fomale

177
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How often do you use this product? Never

Fededed K Kedededkek 1 out of S stars,
Hellfreezesover

» 20 hours ago
o nol waste your maney|

Audio is horrible] Wouldn't want it even it was free!
¥ Nao,
I do not recommend this product.

2 people found this review helpful, 0 people did not find this review helpful.

Helpful?
Yos - 2 2 people tound this review helpful. Click to agree, No * 00 people did

not find this review helpful. Click to agree,
Repori

)

citfaltdeleto

cttlalidelete

Review 1

Voles 2

ok ek Fodk Aokl 1 out of 5 stars.

clrlaltdelete
* 20 hours ago
Poor Quality

Very poor audio quality, Not the veal thing, Don't buy {his version!
2 people found this review helpful, 0 people did not find this review helpful,

Helpful?

Yes » 2.2 people found this review helpful, Click o agree. No » 0 0 people did
not find this review helpful, Click to agree.
Report

&
JMarcts

JMarcus



Toronto, on
Review |
Yotes 2
Age 35 .44

How long have you owned this produet? 1 week or less

Gender Male
How often do you use this product? Never

e sk ek dodke e e 1 owt of 5 stass,
TMarcus
+ 19 hours ago

Bad Sound Quallty

With all of the amazing remastering that has happened to the Beatles catalogue
over the last fow years, it is shocking that anyone wonld pick this up, as i
sounds 80 bad - save your money!

X No,
T do nol reconmnend this product,
2 people found this review helpful, 0 people did not find this review helpful,

Flelpful?

Yes « 2 2 people found this review helpful, Cliok to agree. No - 0 0 people did
not find this review helpful. Click to agree.
Report

4
5thBeatle

S5thBeatle
Canada
Reviews 3
Votes 4
Age25-34

How long have you owned thls product? 1 week or less
Gender Male

How ofien do you use this product? Never

Fode sk ok Fodko ek | oat of 5 stars,
5thBeatle

+ 18 hours ago

Harrible Qualily Recordings! Do Nol Buy!
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Ihave seen a fow of these weird versions of The Beatles lately. Buyer bewarel
They are not the original recordings and definitely of inferlor quality,

¥ No,
I do not recommend this produet,

2 people found this review helpful. 0 people did not find this review helpful,

Helptul?

Yes * 2 2 people found this review helpful. Click to agree. No .0 0 people did
nof find this review helpful, Click to agree,
Repor

¢
SunnyB

SunnyB

Toronto, ON, Canada
Reviews 4

Votes 3

Age3s-44

How long have you owned this product? ! week or less
(ender Female

How often do you use this praduct? Never

esdedok ok kb k1 out of 5 stars,
SunnyTd

+ 20 hours ago

Absolutely temiblel

Subpar quality. Save your $5 and put it towards REAL Beatles recordings,

X No,
T do nol recommend this product,

1 person found this review helpful. 0 people did not find this review helpful,

Helptuf?

Yes» 2 1 person found this review belpful, Click to agree. No + 0 0 people did
nof find this review helpful. Click to agree.

Reporied

You have successfully reported this content us inappropriate.

Your vote was suceessful, The number of positive helpfulness votes is now 2,

T



&
PMeCartney

PMeCatiney

London, United Kingdom

Review 1

VYoles 0

Age 35 - 44

How long have you owned this produet? 1 week or less
Gender Male

How often do you use this product? Bvery day

% ¥ ok dokkok ko5 out of 5 stars,
PMcCartney

« 10 hours ago

Wowl! Now this s gieat valuel]

Pinally a Beatlos ed in Wal-Mart (hat fits (he Wal-Mart pricing strategy.
¢ Yes,

1 reconunend this product,

0 people found this review helpful. 0 people did not find s review helpful,

Helplul?
Yes + 0 0 people found this review helpiul, Click to agree. No » 00 people did
not find this review helpful, Click (o agree.

Report
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CRRY BUY ME LGUE -

‘ﬁﬂmﬂ: TTLEASE DAEASK FAE + KU REVLY

1 VHYTH « B, BpoHYoHT

e

RingoStarr

RingoStarr

Toronto, GN, Canada
Reviews 5

Votes 20

¥ TFop 500 Contributor
Age 35 -44

How long have you owned this produet? 5 - 6 months

Gender Male
How often do you use this product? Once a week

¥ Top 500 Contribufor
ok Fokok ded ek 1 out of 5 stars,

RingoStarr

+ 2 days ago
DON'T BUY THIS!! Tertble quality

This was recorded from an LP, very poor sound cuality.
Y ¥

¥ No,
I do not recommend this prodnel.

7 people found this review helpful. 0 people did not find tiis review helpful,

Helpfin?

Yes * 77 people found this reviesy helpfil, Click to agree. No + 0 0 people did

not find this review helpful, Click o agree,
Repoit

Q
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HarrisonLover

HarrisonLover
Toronto, ON, Canada

Review 1

Voles 4

Age 18- 24

How long have you owned this product? 2 - 7 weeks
Gender Female

How often do you use this procuct? Never

Tk ek A vk ek 1 ot of 5 stars,
HarrisonLover

« 21 hours ago
Tenible Quality
Do not buy, these versions aren’{ originals and have terrible quality.

¥ No,
I do not recommend this produat,
4 people found this review helpful. 0 people did not find this review helpful,

Helpful?
Yes « 4 4 people found this review helpful, Click to agree, No » 0 0 people did
not find this review helpful, Click (o agree,

Repori

Q
DARE2CARE

DAREZCARE
Montreal, QC, Canada

Review |

Yole |

Age 43« 54

How long have you owned this product? 1 week or less
Gender Female

How often do you use this product? Never
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Aotk Fodekodode 1 out of 5 stars,
DARE2CARE

* 20 hours ago

Awefull

Don't know why someone would buy such a bad atbum and not the original.
Save your money and gel the real (hing! Or you'll just waste it!

¥ No,
I do not recommend this product,

I person found this review helpful. 0 people did not find this review helpful.

Helpful?

Yes ' 1 1 person found this review helpful, Click to agree, No - 0 0 people did
not find this review helpful, Click to agree.
Repont

Kouza

Koza
Montréal, QC, Canada
Review |

Vote |

Wk e e fok ok 1ot of 5 stars,
Koza

+ 20 hours ago

Poor sound guality

i's very low quality album, the sound is terdble.

¥ No,
I do not recontmend this produet,

1 person found this review helpful, 0 people did not find this review helpful.

Helpful?

Yes 1 1 person found this review helplul, Click to agree, No + 0 0 people did
ot find this review holpful. Click to agree,

Report

Q@
Sunnyl3
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SunnyB

Toronto
Reviews 4
Votes 3

Age 35+ 44

How long have you owned this product? 1 week or less
Gender Femals

How often do you use this product? Never

eodede skok ek sk K 4 out of 5 stars.,

SunnyB

« 20 hours ago
Poor Quality. Don't buy this!

Don't waste your time or money. Terrible recording,

¥ No,

I do not recommend this product,

I' person found this review helpful. 0 peopie did not fiud this review helpful,
Helpful?

Yes - 1 | person found this review helpful, Click to agree. No « 0 0 people did
not find this review helpful, Click 10 apree,

Reporl

&

ctrlaltdelele

clrlultdelete

TLeview 1
Vote |

Fook Aok ok ok vk e | oul of 5 stars.
cirlalidelete
+ 20 hours ago

Bad Quallly
Very poor audio quality, Not the real thing, Don't buy this version!

1 person found this review helpful, 0 people did not find this review helpful.

Helptul?
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Yes 1 1 person found this review helpful, Click to agree, No - 0 0 people did
nof find this review helpful, Chok to agree,
Report

&
SihBeatle

SthBeatle

Canada

Reviews 3

Votes 4

Ago 25 .34

How loug have you owned this product? | week or less
Gender Male .

How often do you use this product? Never

ok e dedke sk sk 1 out of 5 stars.
SthBeatle

* 18 hows ago

DO NOT BUY! Not The Real Thing!

I'have seen a fow of these weird versions of The Beatles lately. Buyer bewarel
They are not the original recordings and deflinitely of infericr qualily.

¥ No,

I do nof recommend this product,

I person found this review helpful, 0 people did not find this review helpful,

Helpful?

Yes - 1 1 person found this review helpful, Click to agree, No - 0 0 people did
niot find this review helpful, Click to agree,

Report

(3\
TY364

TYB64

Review 1

Votes

How long have you owned this product? 1 week or loss
Gender Male

FOR TR Aokoek K 5 out of 5 stars,
TY364
* 10 hours ago
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BEACH BOYS

RingoStarr

RingoStar

Toronto, ON, Canada

Reviews 5

Votes 20

* Top 500 Contributor

Ape 35 - 44

Howv long have yon owned this product? 5 - 6 months
Gender Male

How often do you use this product? Once a week

¥ Top 500 Coniribuior

% fok Sk sk ok 1 out of 5 stars,

RingoStarr

' 2 days ago

Save your Moneyli

Terrible sound quality!! Save your $511 This sounds Bke a cheap copy

¥ No,
T do not recommiend this product,

4 people found this review helpful. 0 people did nol find this review helpful.

Helpfui?

Yes * 4 4 people found this review helpful. Click to agree, No + 0 0 peaple did
not find this review helpful. Cliek to agree,

Repor

d

clrlalidalete
chrlaltdelete
Review |

VYote 1

e defe Ao vk Fode vk 1 out of § stars.,

chrlaltdelete
+ 20 howrs ago
Poor Quality
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Very poor audio quality. Not the real thing, Don't buy this version!
1 person found this teview helpful, 0 people did not find this review helpful.

Lelpui?

Yes + | 1 person found this review helpful, Click to agree. No -« 0 0 people did
not find this review helpful, Click to agree,
Report

&

JMarous

IMarcus

Toronto, on

Review 1

Vote |

Age35 .44

How long have you owned this product? 1 wesk or less
Qender Male

How often do you use this product? Never
Yo de ok e ek Fosk | ont of 5 stays,
IMarcus

* 19 hours ago

Teriible Sonnd Quality

I putchased this expeeting the quality to be there with the greal value, and the
sound reproduction ts-awful - please save your money

¥ No,
1 do not recommend this product.

I person found this review helpful. 0 people did not find this review helpfial.

Helpful?

Yes - 1 1 person found {his review helpful, Click to agree. No + 0 0 people did
not find this review helpful. Click to agree,

Report

?
Sunnyl3

SuninyB
Toronto, ON, Canada
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Reviews 4

Votes 3

Age35 - 44

How long have you owned this product? 1 week or less

Gender Female

How often do you use this product? Never

Fhok k& Aok ked ok 1 out of  stars,
SunnyB

* 18 hours ago

Infarior Produciion Quality

Suggest purchasing the veal thing before wasting your money,
0 people found this review helpful. 0 people did not find this review helpful,

Helplul?

Yes 00 people found this review helpful, Click to agree, No - 0 0 people did
not find this review helpful, Click to agree.

Repor(

2]

189
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This is Exhibit “16" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

Nbdadodisl)

A Commissiaé;e)r for taking Affidavits, etc.

Marie Elizabeth Wakefiald, a Commissionar, ele,,
Province of Ontario, for WeirFoulds ue,
Barrislers and Solicitors.

Expires Octaber 24, 2016,
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Frem: Chad Minlcuci [malltoichad, minjeuci@amerchea com]
Bent: February-24-15 7:33 AM

To3 Terry Perusini

Subject: RE: up date

Thanks for the update. We're pulltng for you buddyll As always, keep me posted,
Clao,

Chad Minicuct

AVP Sales

Anderson Merchandisers Canada Inc.

905-763-1999 ext. 431

NOTE; change of emall address to chad. minicucl@amerchea.com please update your contact list,

From: Terry Perusin

Senti Monday, February 23, 2015 2:34 PM
To: Chacl Minicuc

Subject: up date

Hey Chad:

Just to give you an update unfortunately L am still on standby, 1t seems in an effort to prevent competition in the
market place someone with similar products to ours has pretty much Informed the Canadian muslc industry that our
products are Hegitimate. The products are not lllegitimate but naediess to say the inaccurate comments made have
scared off some necessary suppllers from desling with us, Our lawyers are working on reseiving this issue and [ am
basically waiting for on their Instructlons, Sorry but trust me am dolng alll can as | want to make sure we do It right,

Thanks,
Terry
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This is Exhibit "17" referred to in the Afﬁihdavit
of Tetry Perusini sworn before me this 26" day
of August, 2015

i

A Commissioéey(%r taking Affidavits, etc.

Marle Elizabsth Wakefield, a Commissioner, otg,,
Province of Ontario, for WeirFoulds LLP,
Barristers and Solicitors,

Explres Oclober 24, 2018,
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20 Queen St. W, 32nd floor

Divock STRATTON LLp Toronta, Ontaro, Canada MSH 383
experience. results, T416.971.7202 F416.971.6638
wdimock.com

SANGEETHA PUNNYYAM OORTRHY

416.971.7202

spuniiyamoorthy@dimock.com
SENT BY EMAIL & COURIER

March 9, 2015

Ms, Caroline Rioux

President

Canadian Musical Reproduction Rights Agency Litd.
320 - 56 Wellesley Street West

Toronto, ON M28 283

Dear Ms, Rioux:

Re:  Stargrove Entertainment Inc. re CMRRA Licence Refusal
Our Ref: 3378-2 MDC/SE/TK

We represent Stargrove Entertainment Inc. (“Stargro ve”) and are writing for further information
concerning the refusal by Canadian Musical Reproduction Rights Agency Ltd.(“CMRRA”) to
grant Stargrove a mechanical licence with respect to various works, as set out below.

Stargrove was surprised and confused by the denial, which it believes to be unprecedented, since
such licenses are routinely sought and granted to applicants. For completeness, we have sef out
below a sammary of the facts and interactions between Stargrove and CMRRA from December
2014 to present, as set out in the various correspondences:

® In December, 2014 Stargrove contacted CMRRA to enquire about obtaining a
mechanical license for six titles (Beatles - Love Me Do; Beatles — Can’t Buy Me Love;
The Rolling Stones — Little Red Rooster; Elvis Presley — Suspicion; Bob Dylan - It Ain’t
Me Babe; The Beach Boys - Fun, Fun, Pun). Stargrove was informed that it needed to
obtain a pay-as-you-press license;

® In early January, 2015, Stargrove completed and submitted to CMRRA the appropriate
paperwork for the license along with a cheque for $13,799.10 for the mechanical
royalties on the units to be pressed;

e On January 9, 2015 CMRRA cashed Stargrove’s cheque leading Stargrove to believe that
the requested licence was in place. As such, Stargrove went to market with its products
incorporating the licensed works,
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On January 22, 2015, Ms. Jennifer Holt at Stargrove received an email from M,
Vetronica Syrtash, V.P. Legal and Business Affairs at CMRRA., After acknowledging
Stargrove’s application for a license from CMRRA for an album called “Little Red
Rooster”, Ms. Syrtash advised Ms. Folt that ABRKCO Music & Records, Ine.
(“ABKCO”) had instructed CMRRA not to issue any licenses for the reproduction of five
songs by the Rolling Stones, the copyright in which was purportedly owned by ABKCO.
CMRRA. denied issuing a license for these songs, with Ms, Syrtash stating that “as
ABKCO’s licensing agent, CMRRA must act pursuant to their instructions™;

On February 4, 2015, Ms. Holt received another, similar email from CMRRA, this time
from Nathalie Lévesque, Assistant Manager, Independent Licensing and Royalties. M.
Lovesque advised that Casablanca Media Publishing (“Casablanca”) had instracted
CMRRA not to issue any licenses to Stargrove for the reproduction of three Reatles
songs. That day, Ms. Holt responded to Ms. Lévesque and asked why Casablanca had
instracted CMRR A not to issue lcenses;

On Februaty 9, 2015, you had a conversation with Ms. Holt in which you stated that you
were surprised by the various instructions to deny the licences, During that conversation
you also stated that Sony/ATV had refused to provide Stargrove with a license;

The conversation of February 9, 2015 was confirmed to you in an email of February 10,
2015 from Ms. Holt, In that email, Ms. Holt also requested the status of all Stargrove
licence applications, including with respect to songs by the Beatles, Rolling Stones,
Beach Boys, and Bob Dylan;

You responded to Ms, Holt on February 11, 2015 by advising that CMRRA. would not be
involved in this “situation” and that CMRRA. would be refunding Stargrove’s payment;

Two days later, on February 13, 2015, Ms. Holt wrote to you again about obtaining a
mechanical license for other, “non-conttoversial” songs (of which thete are many). Ms.
Holt never received a response;

Finally, on ¥ebruary 25, 2015, Ms. Holt received a letter from CMRRA enclosing a
refund cheque for “all payments [Stargrove] submitted to CMRRA.?

You have suggested to Stargrove that it contact the puiblishers directly. However, with respect,
given the lack of information Stargrove has received, that suggestion is impractical and is also at
odds with the normal procedure in Canada for obtaining mechanical lcences. Accordingly, so
that we may resolve this situation as gquickly and amicably as possible, we request that you
provide us with the following jnformation:

s A list of the publishers that instructed CMRRA to refuse a license o Stargrove;

o ‘The publishers’ stated reasons for denying a licence; and
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* CMRRA’s reasons for not providing a mechanical license to Stargrove in respect
of other publishers, '

We look forward to hearing from you by March 13, 2015.

Yours truly,
Diviock S’I‘VT ON LLP
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“This is Exhibit “18” referred to in the Affidavit
of Terry Perusini swomn before me this 261 day
of August, 20156

Inbfih 2

A Commissio(@)or taking Affidavits, etc.

Marlg Ellzabeth Wakefield, 2 Gommissloner, eto,
Provinge of Onfarlo, tor WeirFoulds ,p '
Barristers and Solicitors, '

Expires October 24, 20186,
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CMRRA

Canadian Musical Reproduction Rights Agency Limited

56 Wellesley Street West, Suite 320, Toronto, Ontarlo Canada M5S 253
Phone: {416) 926-1966 Fax; (416) 826-7521 nternet: vsyrtash@cmyra.ca  Web: www.cmira.ca

Veronica Syrtash, Ext, 281
Vice President,
Legal & Business Affairs

March 12, 2015

Dimock Stratton LLP

20 Queen Street West, 32™ Floor
Toronto, Ontario

M5H 3R3

Attention: Sangeetha Punniyamoorthy

Dear Ms. Punniyamoorthy,
Re: Stargrove Entertainment and CMRRA

We are in receipt of your letter to Caroline Rioux, President of Canadian Musical
Reproduction Rights Agency Ltd. ("CMRRA™), dated March 9, 2015,

Your summary of the situation is accurate, except that | would suggest that the
normal procedure in Canada for obtaining mechanical licenses includes contacting music
publishers directly, in addition to contacting CMRRA. CMRRA represents its music
publisher principals on a non-exclusive basis for mechanical licensing, and direct licensing is
common practice in Canada.

The following points are responses to your request for information, in order of
those requests:

1. Your letter already details the publishers that instructed CMRRA not to issue licenses
to Stargrove. Namely, those publishers are ABKCO, Casablanca, and Sony/ATV,

2, These publishers have not indicated to us all their reasons for denying licenses, nor
do they have an obligation to. As | have stated in my correspondence with Ms.
Holt, CMRRA has an agency relationship with its publisher principals and acts
pursuant to their instructions. What we have been told, however, is that their
refusal is at least partially related to the fact that there are public domain master
recordings on the products in question. Beyond that fact, we are simply unable to
speculate on the reasoning behind their decision-making.

GST Registration Number R100768696
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Sangeetha Punniyamaorthy
March 12, 2015
Page 2

3. CMRRA made a decision not to pursue licensing on behalf of other music publishers
after having received an e-mail from Ms, Holt raising the issues of possible unfair
trading and competition law. We felt it prudent not to remain in a position where
we may be implicated in the practices of copyright owners licensing (or not
licensing, as the case may be) users of those copyrights, when CMRRA is only an
agent designated to facilitate this process. We suggested to Ms. Holt that if
Stargrove couid obtain the necessary authorizations from the remaining publishers,
then CMRRA would continue to facilitate the licensing of the songs represented by
those publishers (please refer to the e-mail from Caroline Rioux to Jennifer Holt,
dated February 11, 2015),

If you have any further questions, please feel free to contact me directly.

Sincerely,

Veronica Syrtash

Varonica Syrtash, Legal & Business Affairs ‘CMRRA 56 Welleslay St. W., Suite 320, Toronto, Ontario Canada M5S 253
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This is Exhibit “19” referred to in the Affidavit
of Terry Perusini sworn before me thig 26" day
of August, 2015

In Ffdfer

A Comrnissioés_epf%r taking Affidavits, etc.

Marle Elizabeth Wakefield, a Commissioner, ole,,
Province of Cntarlo, for WeirFoulds e,
Barristers and Solicltors,

Expires Octobar 24, 2016,
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20-Queen 5t. W, 32nd floor

DIMOCK STRATTON LLP Toronto, Ontario, Canada M5H 3R3
gxperience, results, T416.971.7202 #416.971.6638
wdimock.com

SANGEETHA PUNNIYAMOORTHY
416.971.7202
spunniyamoorthy@dimock.com

SENT BY EMATTL,

March 16, 2013

Ms. Veronica Syrtash

Vice-President, Legal and Business Affairg

CMRRA (Canadian Musical Reproduction Rights Agency Ltd,)
320 - 56 Wellesley Street West

Toronto, ON M28S 253

Dear Ms, Syrtash:

Re:  Stargrove Entertainment Inc. re CMRRA Licence Refusal
Our Ref: 3378-2 SP/TK

We are writing on behalf of Stargrove Entertainment Inc. (“Stargrove™) and further to your letter
dated March 12, 2015,

You indicate that CMRRA was expressly instructed by ABK.CO, Casablanca and Sony/ATV to
not issue licenses to Stargrove and that CMRRA acted pursuant to their instructions as it is an
agent for these publishers, However, Stargrove’s requested mechanical license was not limited
to copyrighted material owned by only these three publishers, In fact, the vast majority of the
tracks are owned by other publishers. Your letter indicates that CMRRA unilaterally made a
decision on behalf of all these other musical publishers to deny a license to Stargrove because
Stargrove has raised issues of possible unfair trading and competition faw. However, it is only a
refusal to license that raises any such issues. Stargrove is not asserting any unfair trading or
competition law issues in refation to CMRRA issuing licenses to Stargrove in the ordinary
course. Such issuances of licenses by CMRRA. cannot reasonably be interpreted as implicating
CMRRA in any unfair trading or competition law issnes. It is a refusal to license that raises such
issues,

Further, it is Stargrove’s understanding based on years of expetience within the industry that the
usual and ordinary course for obtaining mechanical licenses is through CMRRA, which is in the
business of granting permissions on behalf of music publishers. Also, as stated on your website,
in the vast majority of cases, these publishers issue their licenses through CMRRA. We
understand that CMRRA issues mote than 125,000 mechanical licenses every year, CMRRA’s
refusal, on its own initiative, to license Stargrove on behalf of other music publishers (who have
not instructed CMRRA to refuse to license Stargrove) is clearly inconsistent with CMRRA’s
normal course of conduct. Accordingly, in light of our clarification in this letter, we ask that you
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please reconsider CMRRA’s decision to deny Stargrove its requested mechanical licenses for
these other “non-contentious” tracks,

As noted above, the issuance by CMRRA of a mechanical license will not give rise to any unfair
trading or competition law issues agserted by Stargrove against CMRRA. If, however, any party
(including CMRRA) is refusing to license Stargrove for unjustified reasons, Stargrove will
consider all options available to it, including but not limited to any cause of action based on
unfair trading and/or competition law, '

Lastly, you indicate that ABKCO, Casablanca and Sony/ATV have expressly instructed
CMRRA to not issue licenses to Stargrove. Please confirm whether Universal has also instructed
CMRRA to withhold licenses to Stargrove and if so, kindly provide a copy of that
communication, As set out in Ms. Holt’s email of February 10, 2015, CMRRA had indicated that
it was contacting Universal fo inquire about their status, but Stargrove has not heard anything
further,

We look forward to hearing from you by March 19, 2015.

Yours very truly,
DIMOCK STRATTON LLP

SANGEETHA PUNNIYAMOORTITY

5P em
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This is Exhibit "20" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day

of August, 2015

riudfess®

A Commissioéew)for taking Affidavits, efc.

Marie Ellzabeth Waksfield, a Cormissloner, eic,,
Province of Ontario, for WeirFoulds we,
Bariisters and Soliitors,

Explres October 24, 2016,
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20 Queen St. W, 32nd floor

DIMOCK STRATTON LLP Toroito, Ontario, Canada M5H 3R3
experience. resrdts, T416.971,7202 F416,971.6638
wdimock,comn

SANGEETHA PUNNIYAMOORTHY

416.971,7202

spunniyamoorthy@dimock.com
SENT BY EMAIL & COURIER

March 17, 2015

Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408
Toronto, ON

M4G 3C2

Attention: Gary Furniss, President
Dear Mr. Furniss:

Re:  Stargrove Entertainment Inc, re CMRRA Licence Refusal
Our Ref; 3378-2 SP/TK

We represent Stargrove Entertainment Inc. (“Stargrove’) and are writing with respect to the
refusal by Sony/ATV Music Publishing Canada Co, (“Sony/ATV”} to grant Stargrove a
mechanical license with respect to various works.

As you know, Stargrove recently applied to Canadian Musical Reproduction Rights Agency Ltd,
(“CMRRA”} for a mechanical licence in respect of several tracks for which we understand
Sony/ATV owns the Canadian copytight. On February 9, 2015, Stargrove was advised by
CMRRA that your company had instructed CMRRA to refuse Stargrove a license. Stargrove was
surprised by this refusal since if is inconsistent with the normal course of conduct with these
types of licenses, and in Stargrove’s experience, unprecedented. The refusal to license is causing
Stargrove significant financial Joss and other damages. Accordingly, on behalf of Stargrove, we
are writing to request a mechanical license for the various tracks. If you decide to maintain your
refusal to license Stargrove, please provide your reasons for denying a license and the specific
tracks for which you are refusing a license.

Any refusal to license Stargrove in the ordinary course for unjustified reasons may give rise to
unfair trading or competition law issues. Ifthere is such a refusal of a mechanical license by
Sony/ATV, Stargrove will consider all options available to it, including but not limited to any
cause of action based on unfair trading and/or competition law.



204

.
We look forward to hearing from you by March 24, 2015.

Yours {ruly,
DiMocK STRTON LLP

‘

SANGEETHA PUNNIYAMOORTHY

SP: em
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This is Exhibit "21" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

P hbbdinted

A Commissioneé—fgr taking Affidavits, efc.

Marle Efizabath Wakefiald, a Commisslonar, efs.,
Province of Ontarlo, for WeitFoulds u,
Bartisters and Soligitors,

Expires October 24, 2016,

205



206

20 Queen St. W, 32nd floor

DIMOCI( STRATI‘ON LLP Torortto, Ontario, Canada M5H 383
experience, resitlts. T416.971.7202 £416.971.6638
wdimock.com

SANGEETHA PUNNIYAM OORTHY
416,971,7202
spuiniyamoorthy@dimock.com

SENT BY EMAIL & COURIER

March 17, 2015

ABKCO Music & Records, Inc.
85 Fifth Avenue
New York, NY 1003

Attention: Alisa Coleman, Senior Executive Vice President
Dear Ms, Coleman:

Re:  Stargrove Entertainment Inc. re CMRRA Licence Refusal
Our Ref: 3378-2 SP/TK

We represent Stargrove Entertainment Inc, (“S targrove™) and are writing with respect to the
refusal by ABKCO Music & Records Inc. (“ABK.CO”) to grant Stargrove a mechanical license
with respect to various works, as set out below.

As you know, Stargrove recently applied to Canadian Musical Reproduction Rights Agency Ltd.
(“CMRRA”) for a mechanical licence in respect of the following five tracks for which we
understand ABKCO owns the worldwide copyright:

1) Heart of Stone (Jagper/Richards);

2) What A Shame (Jagger/Richards);

3) Good Times Bad Times (J agger/Richards);
4) It’s All Over Now (Womack/Womack); and
5) Grown Up Wrong (Jagger/Richards).

On January 22, 2015, Stargrove was advised by CMRRA that your company had instructed
CMRRA to refuse Stargrove a license with respect to these tracks. Stargrove was surprised by
this refusal since it is inconsistent with the normal course of conduct with these types of licenses,
and in Stargrove’s experience, unprecedented. The refusal to Heense is causing Stargrove
significant financial loss and other damages. Accordingly, on behalf of Stargrove, we are writing
to request a mechanical license for the tracks referenced above. If you decide to maintain your
refusal to license Stargrove, please provide your reasons for denying a license.

Any refusal to license Stargrove in the ordinary course for unjustified reasons may give rise to
urtair trading or competition law issues. If there is such a refusal of a mechanical license by

e
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ABKCO, Stargrove will consider all options available to it, including but not limited to any
cause of action based on unfair trading and/or competition law.

We look forward to hearing from you by March 24, 2015,

Yours truly,
DIMOCK STRATTON LLP

ANGEETHA PUNNIYAMO HY

8P om
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This is Exhibit “22" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

P bdidteD

A Commissiéngr for taking Affidavits, etc,

Marie Elizabeth Wakefield, a Commissioner, ele.,
Frovince of Omarin, for WeirFoulds ue,
Barristers and Solicitors,

Explres Qclober 24, 2016,
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20 Queen St. W, 32nd floor

DIMOCK STRATTON LLP Toronto, Ontarlo, Canada MSH 3R3
experience, results. T416,971.7202 ¥416.971,6638
welimock.com

SANGEETHA PUNNIVAMOORTHY
416.971.7202
spunniyamoorthy@dimocl.com

SENT BY EMAIL & COURIER

March 17, 2015

Casablanca Media Publishing
249 Lawrence Avenue Bast
Toronto, ON M4N 1T5

Attention: Jennifer Mitchell, President
Dear Ms. Mitchell;

Re:  Stargrove Entertainment Inc. re CMRRA Licence Refusal
Our Ref: 3378-2 SP/TK

We represent Stargrove Entertainment Inc. (“Stargrove”) and are writing with respect to the
refusal by Casablanca Media Publishing (“Casablanca) to grant Stargrove a mechanical license
with respect to various works, as set out below.

As you know, Stargrove recently applied to Canadian Musical Reproduction Rights Agency Ltd.
(“CMRRA”} for a mechanical licence in respect of the following three Beatles tracks for which
we understand Casablanca owns the Canadian copyright:

1) I Saw Her Standing There;
2) From Me to You; and
3) I Wanna Be Your Man.

On February 4, 2015, Stargrove was advised by CMRRA. that your company had instructed
CMRRA to refuse Stargrove a licenso with respect to these tracks, Stargrove was surprised by
this refusal since it is inconsistent with the normal course of conduct with these types of licenses
and in Stargrove’s experience, unprecedented, The refusal to license is causing Stargrove
significant financial loss and other damages. Accordingly, on behalf of Stargrove, we are writing
to request a mechanical ticense for the tracks referenced above. If you decide to maintain your
refusal to license Stargrove, please provide your reasons for denying a license.

H

Any refusal to license Stargrove in the ordinary course for unjustified reasons may give rise {0
unfair trading or competition law issues. If there is such a refusal of a mechanical license by
Casablanca, Stargrove will consider all options available to it, including but not limited to any
cause of action based on unfair trading and/or competition law.
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We look forward to heating from you by March 24, 2015,

Yours truly,
DIMOCK STRATTON LLY

SANGEETHA PUNNIYAMOORTHY

SP: e

210



23



This is Exhibit “23" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

e

A Commissioéeror taking Affidavits, efe,

i“’""'_“ Trzabeth VWakefield, g Commissioner, etc.,
Fravince of Ontario, for WeirFoulds Wy
Barristers and Soligitors.

Explres October 24, 2018,
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MicaaEL B, KrRaMER & ASSOCIATES
ATTORNEYS AT LAW
190 BAST BOTH STREET
NEW YORE, NEW YORK 10186
MICHARL B, KRAMER* TELEFHONE (212] 0180804 PETER T. SALZLER
' rax (m1e) mp-0646 MORGAN §. WEBER
WWWMERAMERLAW.COM ARTEMIS CROUSSOULOUDIS

n krnmerg:}m [grume! fg!“’.l‘.l.lm

FADMITTED NV & Nal,

March 20, 20135

Via Email

sangeetha Punniyamoorthy, Esqg,
20 Queen 8. W, 32" Floor
Toronto, Ontario, Canada MSH 3R3
spunniyamoorthyiidimock.com

Re! Stargrove Entertainment Inc, - CMRRA Livenses

Dear Ms, Punniyamoorthy:

This firm is counsel to ABKCO Music Inc, (*AMI™), and [ am writing in response
to your March 17, 2015 letier 1o ABKCO Music & Records, Ine. (*ABKCO™) regarding AMI's
decision not to grant Stargrove Entertainment, Inc, (“Stargrove”) mechanical licenses for the
following compositions

1} Heart of Stone (Jagger/Richards);

2) What a Shame (Jagger/Richards):

3) Good Times Bad Times (Jagger/Richards);
4) 1's Al Over Now (Womack/Womack);

3) Grown Up Wrong (Jagpger/Richards),

AMI's deeision not to grant mechanical licenses to your elient, through the
Canadian Musical Reproduction Rights Agency, Ltd, (*CMRAA™) or otherwise, quite frankly,
does not require any explanation, As you know, AMI, as the owner of the worldwide copyrights
in the compositions listed above, has the exclusive right to-exploit such works or refrain
therefrom in any manner or medium that {t desires, Inherent in such rights is AMI’s prerogative
to license or 1o decline to license such works in the ordinary course of business.

Finally, any tosses or damages purportedly suffered by Stargrove arise solely
from Stargrove’s own failures or negligence in not properly clearing rights in the music. This
failure is by no means the fault of AMI,
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Mrcuarn B, KRaMER & ASSQOCIATES

hn the future, please direet any firther correspondence regarding this matter to this
olfice,

T

=Yty truly yours,

Michael B, Kfamer

ce: Jody H. Klein
Alisa Coleman
Peter 1. Howard, Esqg,
Peter T, Salzler, s,
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This is Exhibit “24” referred to in the Affidavit
of Terry Perusinl sworn before me this 26" day
of August, 2015

Dby

A Commissiéprgr for taking Affidavits, etc.

Marle Ellzalreih Wakafield, a Commissioner, ele,;
Province of Ontario, for WeirFoulds us,
Barristers and Sollcltors,

Explres Octobey 24, 201&_
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March 24, 2015

SENT BY EMAIL

Sengeetha Punniyamoorthy
Dimock Stratton LLP

20 Queen Street West, 32™ Floor
Toronto, Ontario. M5H 3R3

Dear Ms, Punniyamoorthy:
Re:  Stargrove Entertainment Inc, re CMRRA License Refusal
We are in receipt of your letter dated March 17, 2015.

As you know, under the Copyright Act (Canada), the right to reproduce a musical wotk is
granted exclusively to the copyright owner. A copyright owner’s refusal to issue a
mechanical license is a valid exercise of that exclusive right. It does not coniravene any
unfair trading and/or competition laws in this country, nor is the owner required to
provide an explanation to the applicant for the refusal,

While it may not be common practice to refuse mechanical licenses, refusals do occur
within the music industty for a variety of reasons. It is therefore incumbent upon your
client to seek mechanical licenses prior to teleasing product into the marketplace. Any
losses that your client claims to have suffered as 4 result of our refusal of its application
are entirely of its own miaking.

Yours tru

Jonmifer-ditchell
fesident

1652181 Ontario Inc, d/b/a Red Brick Songs

T: (416) 921-9214 ext 224

E: jemnifer@redbricksongs,com

ce.  Casey Chisick, Cassels Brock & Blackwell LLP

ned Brick Sengs, 249 Lawrence Avenua East, Torenko, Ontarle, Canada. M4N 1S
T {416) 821-8214 B! Jennier@radbricksongs.com
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This is Exhibit “25” referred to in the Affidavit
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of August, 2016
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A Commissi(zmgr for taking Affidavits, etc.
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CMRRA

Canadian Musical Reproduction Rights Agency Limited

56 Wellesley Street West, Suite 320, Toronto, Ontario Canada M5S 253
Phone: (416) 926-1966 Fax: {(416) 9267521 Internet: vsyrtash@cmrra.ca Web: www.cmrra.ca

Veronica Syrtash, Ext. 281
Vice President,
Legal & Business Affairs

March 25, 2015

Dimock Stratton LLP

20 Queen Street West, 32™ Floor
Toronto, Ontario

M5H 3R3

Attention: Sangeetha Punniyamoorthy

Dear Ms. Punniyamoorthy,
Re: Stargrove Entertainment and CMRRA
[ am writing in response to your letter to me, dated March 16, 2015.

As indicated in my letter to you dated March 12, 2015, Canadian Musical
Reproduction Rights Agency ("CMRRA"} is a licensing agency that acts pursuant to the
instructions of its music publisher principals. As an agent, CMRRA cannot act contrary to
the instructions of its principals, It is for this reason that CMRRA cannof issue licenses for
works where the owners of such works have instructed CMRRA not to do so.

Furthermore, where a publisher principal has declined to authorize CMRRA to issue
a license on its behalf, CMRRA does not know the reasons for such decisions. It only acts
pursuant to instructions.

Notwithstanding the fact that we had suggested to Stargrove that CMRRA would
facilitate the licensing of the songs if Stargrove could obtain the necessary authorizations
from the publishers allowing us to do so, in an effort to resolve this matter as between us,
we have proceeded to seek those authorizations directly, and can now advise as followys:

1. For Product Catalogue STRO009, Album Title “Fun, Fun, Fun”
{a} CMRRA has the authorization from the music publisher(s) to issue licenses

for the following songs: Summertime Blues, Surfer Girl, Surfin', Surfin'
Safari, and Surfin' USA.

GST Registration Number R100768696
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Sangeetha Punniyamoorthy
March 25, 2015
Page 2

(b) CMRRA does not have the authorization from the music publisher(s) to issue
licenses for the following songs: Be True To Your School, Dance Dance
Dance, Fun Fun Fun, | Get Around, Ten little Indians, and When | Grow Up
(To Be A Man).

. For Product Catalogue STRO001, Album Title “Love Me Do”

(@) CMRRA has the authorization from the music publisher(s) to issue a license
for the following song: Tif There Was You

(b) CMRRA does not have the authorization from the music publisher(s) to issue
licenses for the following songs: Alf My Loving, A Hard Day's Night, | Feel
Fine, If I Fell, It Won't Be Long, This Boy, You Can’t Do That, Love Me Do,
Please Mr. Postman, and | Saw Her Standing There,

. For Product Catalogue STRC002, Album Title “Cant Buy Me Love”

(a) CMRRA has the authorization from the music publisher(s) to issue a license
for the following song: Honey Don’t

(b) CMRRA does not have the authorization from the music publisher(s) to issue
licenses for the following songs: Can’t Buy Me Love, And I Love Her, Do You
Want To Know A Secret, From Me To You, { Wanna Be Your Man, Mr,
Moonlight, No Reply, Please Please Me, and You‘ve Really Got A Hold On
Me.

(Collectively, the songs listed in paragraphs 1(a), 2(a) and 3(a), for which CMRRA
has the authorization from the music publishers to issue licences, are referred to
hereafter as “the CMRRA Licensable Songs”.)

. For Product Catalogue STR0O0QS8, Album Title "It Aint Me Babe”, CMRRA does
not have the authorization from the music publisher(s) to issue licenses for any
of the songs.

. For Product Catalogue STRO004, Album Title “Little Red Rooster”, CMRRA does
not have the authorization from the music publisher(s) to issue licenses for any
of the songs.

With respect to your request for us to provide a copy of our communication with at
least ane of our publisher principals, we are not at liberty and are under no obligation to
share our business correspondance with you.

Please confirm that your client would like CMRRA to facilitate licenses for the
CMRRA Licensable Songs. Once we have that confirmation from you, if Stargrove would
still like to apply for licenses for the CMRRA Licensable Songs, we will kindly request that
Stargrove re-submit its license applications for those songs pursuant to CMRRA's Pay-As-

Veronica Syrtash, Legal & Business Affairs CMRRA 56 Wellesley St, W., Suite 320, Toronto, Ontarie Canada MBS 253



Sangeetha -Punniyamoor‘tty

March 25, 2015
Page 3

You-Press licensing process.
As noted In my last correspondenice, if Stargrove is able to secure the necessary

authorizations from the music publishers allowing CMRRA to licence the other songs, we
would be pleased to facilitate those licences for Stargrove.

| trust this information satisfies the requests that you have made of us.

Sincerely,

Veronica Syrtash

Veronica Syrtash, Legal & Business Affairs CMRRA 55 Wellesley 5t. W., Suile 320, Torento, Ontario Canada M5S 253
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This Is Exhibit “26" referred 1o in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

,ﬂk!\/a/w%%

A Commissiéne)r for taking Affidavits, etc

Mare Elizabeth Walefield, a Commlssioner, ete.,
Province of Ontarlo, for WeitFoulds u,
Barristars and Solicitors.

Expires October 24, 2016,
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CAT NO TITLE TRACK TRACK Writers Publishing Distributed By

STR0001 Love Me Do 1 Love Me Do Lennon/McCartney BEECHWOOD MUSIC CORP. (OWNED BY UNIVERSAL) Universal
2 | Feel Fine Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
3 This Boy Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
4 | Saw Her Standing There Lennon/McCartney GIL MUSIC Corp (But refusal came from CASABLANCA). Universal
5 All My Loving Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
6 Please Mister Postman Holland JOBETE/STONE/ UNIVERSAL Universal
7 A Hard Days Night Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
8 You Can't Do That Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
9 It Won't Be Long Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
10 Till There Was You Willson Frank Music/Chappell/Mecolico Universal
11 If | Fell Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal

STR0002 Can't Buy Me Love 1 Can't Buy Me Love Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
2 From Me To You Lennon/McCartney GIL MUSIC Corp (But refusal came from CASABLANCA). Universal
3 Please Please Me Lennon/McCartney UNIVERSAL/DICK JAMES MUSIC LTD Universal
4 Do You Want To Know a Secret Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
5 | Wanna Be Your Man Lennon/McCartney CMRRA shows nothing (But refusal came from CASABLANCA). Universal
6 No Reply Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
7 Honey Don't Perkins CARL PERKINS MUSIC Universal
8 Words Of Love Holly PEERMUSIC LIMITED Universal * no response on this track
9 Mr Moonlight Johnson SONY/ATV MUSIC PUBLISHING Universal
10 And | Love Her Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
11 You Really Got A Hold On Me Robinson JOBETE MUSIC/ UNIVERSAL Universal

STR0004 Little Red Rooster 1 | Wanna Be Your Man Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
2 Little Red Rooster Dixon ABKCO Universal
3 Heart Of Stone Richard/Jagger ABKCO Universal
4 What A Shame Richard/Jagger ABKCO Universal
5 Tell Me (You're Coming Back) Jagger/Richard PEERMUSIC CANADA (SIT ON CMRRA BOARD) Universal
6 Good Times Bad Times Jagger/Richard ABKCO Universal
7 It's All Over Now B & S Womack ABKCO Universal
8 Time Is On My Side Meade/Norman CMRRA show nothing Universal
9 Grown Up Wrong Jagger/Richard ABKCO Universal
10 If You Need Me Pickett/Bateman/Sanders DROP TOP MUSIC (Subject to clarification from CMRRA) Universal
11 Walking The Dog Thomas UNIVERSAL PUBLISHING Universal

STR0008 It Ain't Me Babe 1 The Times They Are A Changin Dylan SONY/ATV MUSIC PUBLISHING Sony
2 It Ain't Me Babe Dylan SONY/ATV MUSIC PUBLISHING Sony
3 Corrina, Corrina Dylan SONY/ATV MUSIC PUBLISHING Sony
4 Blowin' In The Wind Dylan SONY/ATV MUSIC PUBLISHING Sony
5 Bob Dylan's Blues Dylan SONY/ATV MUSIC PUBLISHING Sony
6 A Hard Rain's A-Gonna Fall Dylan SONY/ATV MUSIC PUBLISHING Sony
7 Don't Thing Twice It's All Right Dylan SONY/ATV MUSIC PUBLISHING Sony
8 Ballad Of Hollis Brown Dylan SONY/ATV MUSIC PUBLISHING Sony
9 Only A Pawn In Their Game Dylan SONY/ATV MUSIC PUBLISHING Sony
10 With God On Our Side Dylan SONY/ATV MUSIC PUBLISHING Sony
11 One Too Many Mornings Dylan SONY/ATV MUSIC PUBLISHING Sony

STR0009 Fun Fun Fun 1 Surfin' Love/Wilson BUG MUSIC LIMITED Universal
2 Surfin' Safari Wilson/Love BUG MUSIC LIMITED Universal
3 Ten Little Indians Wilson/Usher UNIVERSAL MUSIC PUBLISHING LTD Universal
4 Surfin' U.S.A Berry/Wilson JEWEL MUSIC PUB. CO. LTD. Universal
5 Surfer Girl Wilson BUG MUSIC LIMITED Universal
6 Be True To Your School Wilson/Love UNIVERSAL MUSIC PUBLISHING LTD Universal
7 Fun Fun Fun Wilson/Love UNIVERSAL MUSIC PUBLISHING LTD Universal
8 | Get Around Love/Wilson UNIVERSAL MUSIC PUBLISHING LTD Universal
9 When | Grow Up (To Be A Man) Wilson UNIVERSAL MUSIC PUBLISHING LTD Universal
10 Dance Dance Dance Love/Wilson UNIVERSAL MUSIC PUBLISHING LTD Universal
11 Summertime Blues Cochran WARNER-TAMERLANE PUBLISHING CORP Universal
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This is Exhibit "27" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day

of August, 2015

bl

A Commissiéré for taking Affidavits, etc.

M= Fhzaheth Waksfield i

, 4 Com

P it of Ontario, for WeirFouImcI!Sssmnen s
Barristers ang Solicitors, “
Bxpires October 24, 2018,
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Froms Jennlfer Holt [malite;jennifer@stargrove.ca)
Sents April 1, 2015 11:38 AM

To; 'Nathalle Levesque'

Subject: Mechanlcal License Agreament

Hello Nathalle;

Pased on communication between Veronica Syrtash and Sangeetha Punniyamorthy, cah you please forward ine
a.gopy of the Mechanlcal License Agreement? Once | hava that, | will sign and roturn along with applications we
will have for a number of tracks we will need machanlcal ficenses for,

Please advisa-when [ can expect the agreement,

{ look forward to working with your,

Thankyou,

Jennifer Holt
Stargrove Entertalnment
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This is Exhibit “28" referred to in the Affidavit

ol
of Terry Perusini sworn before me this 26 day
of August, 2015

I bided-

A Commissié1/er for taking Affidavits, etc.

Mo Elizabeth Wakefield, g Commissianer, o,
Provine of Ontarig, for WeirFoulds uy,
Bartisters and Solicitors,

Expires Qcioher 24, 2014, )
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From; Nathalle Levesque [mallio;NLevesque@emita.cal
Santz April 2, 2015 8106 AM

Toy Jannifer Holt '

Subjact: Ret Mechanical Licensa-Agreament / Stargrove

Jannifer,

Further to yesterday's conversation, plaase find attached the informaflon regarding the Meohanical Licensing
Agreement and our Quallfying polioy.

As explained, CMRRA issues jicenses elther on a "pay-as-you-press/imporl” basls or according to the torms of
the Mechanlcal Licensing Agreement (MLA), The MLA Is en induslry agreement negotiated betwsen CMRRA
ened Musto Ganada whioh represents the mafor |abels as well as several Indopendent labels, The same MLA |s
axtended to all labels dolng business In Canada whether or not thay are representad by Musle Canada, provided
they mest our credit requiraments and cah live up to the terms of the Agreament,

PRepending on the volume yout have on an annual basts, We may need to consider the pay as you press option.
For example, If you only release a few albums « year with a imited humber of CMRRA songs and In limited
quantifies, the best option remalns the pay as you press system.

Otherwlse, If your volume I8 considerable and you oan bring more than $1,600 In royaliles payable to CMRRA on
a quarlerly basls and have royally reporting systam In place, then we can look Into an Agreement. Some of the
raqulroments are:

a) orror free quarterty reporting It the format outlined in the Agreement

b} provide a security deposit, which Is about the equivalent of a quarter's worlh of royalties

o} somelimas ah advance against the royaltles owed ls also requirad, sapeclally If the label has not seoured
llcencaa for prodiots alraady oh the market (the advanca can be recouped once tho label submits lts firat
quarterly payment),

o) abillty to subimil imely licence applicatlons with all the necossary supporting doouments,

o) along with & pending s, sfe,

In order to determine which method we oan apply, we nesd lo have a better understanding of ;

1) how mahy broducts are helng released by your label
2) what Kind of sales you are projecting for the rest of the year, Including the number of unlts,

[t would also be helpful if you could give us an ldea of how many songs oh each produst would have wrlters end
publighers represented by CMRRA, You can ses CMRRA’s represéntation by-golng fo our Webslte at
www,omrra.of (search our database), You cen research the songs by title,

|
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The bettoflls of going with the Pay as you press method Is that, depending on the scopw of what nesds to be
llcensed, what woe would request for a seclirlly deposlt under the MLA may aciually be greater than the actual
machanloals owed, Furthermore, thers woltld not bs any need for Quarteriy reporting of seles, The only thing
raduirad Would be for you to complete the application and send us your payment along with the pressing
conflimation or a conflrmatlon of the number of unlts heing exported to Ganada, In the event that vou decldas to do
another pressing or ship additional aoplas, you simply raapply for your mechanlcals.

Enclosed are the two MLA verslons along with the comesponding royally reporting templates (for each model) and
the qualifying polloy. !

1) the 2018 tndie MLA Model 2 Final EN goes with the Exoe! docuiment called Royally reporting template New
MLA 2013 and the Pending list template Flnal June 2013

2} The Indy MLA Model 1 Final goes with the Excel dooument callad Royalty template model 1 and the Pending
st tamplate Final June 20183,

I understand that this Information can somewhat be overwhelming so please lotme know If | can be of further
agslstance or If you wish to schedule & call,

Wishing you ¢ great Easterwsekend,

Nalhalle Lévesque | Assistant Manager - Asstatante & | Diractlon, Indapendent Licensing & Royalties
CMRRA (Canadian Muslea! Ravroduction Rights Aganey) wiww.crrra.ca

320 ~ 56 Wellestay Sirant West, Toronto, ON MES 253

Phongr 416-026-1966 exk, 251 Foxi 416-926-7521  Emalk nlevesquegemtrn,ca

Fromi  "Jennifar Holl” <jonniisr@stargrove.on>

To:  *Nalhalie Lovesquo™ <NLavesque@sie,oar
Dule: 040112045 11:30 AM ’
Bubjack Mochanloal License Agresment.
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This is Exhibit “29" referred 1o in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

MM%@

A Commissioné/for taking Affidavits, ete.

Maris Elizabeth Wakefield, a Commissioner, gle.,
Provinga of Ontario, for WeicFoulds IS
Barrlsters and Solfcitors,

Exples October 24, 2018,
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From: Jennifer Holt [malltoennifer@stargrove.cal
Sant: Aprit 2, 2015 10:48 AM

To: 'Nathalle Levesque'

Subject: FW! Mechanlcal License Agreement / Stargrove

Good Morning Nathalle:

Ploase seo my answers to your questions below, Can you please acdvise as to what the differance betwoeen the
two MLA'e 157

| have also looked al the oxcel templates and they would work well with our royalty reporting,
Thank you,

Jennlfer Holt
Stargrove Entartalnment

Jennifar,

Further to yesterday's oonversation, plense find attached the Information regarding the Mechanioal Licansing
Agraement and our Quallfying polioy,

As explainad, CMRRA lssties iloenses elther on a "pay-as-you-pressfimport" basls or according to the lerms of
the Mechanloal Livensing Agreement (MLA), The MLA Is an Ifidustry agreament negotlated between GMRRA
and Muele Canada whioh represents the mafor labsls as well as several hdepsndent labsls, The same MLA Js
axtendod to all labols dolng business In Canada whether or not they are represented by Muslo Canada, provided
they meet our eredit requirements and oan live up to the terms of the Agreement.

Repanding on the volume yot have onen annual basts, we may hesd to conslider the pay a@ you press gptlon,
For example, 4f you only release a few albums a year with a Imited number of GMRRA songs and In limited
quantities, the best option remalns the pay as you press system,

Otherwise, If your volume ts considerablé and you can bring more than $1,600 In royalfies payable to CMRRA on
a quarterly basls and have royally reporting system In place, then we oan look into an Agreement, Soma of the
requirements are!

a) arror free quarterly reporting In the format outlined Inthe Agresment

b) provide a securlty deposit, which fs about the egulvalent of & quarter's worlh of royaltles

¢) sometimes an atdvance agast the royaltles owed Is also required, especlally If the label has not secyred
lloences for produots already on the market (the advance can be recouped once the label submits its first

1
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quarterly paymant),
d) abllty to submit thmely llusnce applications with all the necessary supporting documents,
o) along with a pending llst, eto,

In order to determine which methot we oan apply, we need to have a betler understanding of |

1) how many products are belng released by your label (approximately 50 In yoar one, and approximately 30 esch
yoar thereafter),

2) what kind of sales you are projeoting for the rest of the year, Including the number of units. {really dapends on
when we finally release, But approximately 16,000 units per quarter, We wil definilely be more than tha $1600 In
royalties payable ty CMRRA quartarly you noted above for @ MLA)

Itwould alzo be halpful If you could glve us an idea of how many songs on each product would have wilters and
Publishers reprasented by OMRRA, You oan see CMRRA's reprasentation by golng to aur Webslte at
WWw,0mire, 0 (search our database). You oan rosearch ihe songs by titte, (Based on what ! have seen on your

web efta it lovks like you will easlly represent 90% of the tracks we have on our produots,)

The benefits of going with the Pay as vou press method (s that, depending on the scope of whet needs to be
lleshsed, what we would request for & sacurity deposlt under the MLA may actually he greater than the aotuaf
mechanleals owad, Furthermore, there would not be any need for Quarterly repotting of sales. The only thing
requirad would bs for you to complats the application and send us your payment along with the prassing
confirmation or & confirmation of the number of units baing exported to Canada, In the event that you decids to do
another pressing or shlp additional coples, you simply reapply for your mechanloals. (it is Irportant to understand
that we will be shipping orders weekly and posstbly aven dafly. Pay ag you press would not werk for us, a8 wa
woulld not be able to meet the striot turn times of our oustomers.)

Enclosed are the two MLA varslons along with the corresponding royalty reporting templates (for each modal) and
the quallying polioy,

1) the 2013 Indle MLA Model 2 Flnal EN goos with the Excel document oalled Royalty ropoiting lemplate New
MLA 2013 and the Pending list template Flnal June 2013

2) The Indy MLA Modet 1 Flnal goos with the Excel document called Royalty template model 1 and the Pending
llst template Final June 2043,

| undarstend that this Information cen samewhat be ovarwhelming so plesse let me know [f | can be of further
assistance or If you wish to schedule a call,

Wishing you & great Easter weakend.

Nathalle Lévasqua | Asslstant Manager - Asslistante & | Direetioh, Indapendent Licensing & Royaltles
GMERA (Canadlan Musleal Repraduction Rights Agency) wvw.emera,ca

346 « 50 Wellesiay Straat West, Toronto, ON MBS 264

Phong: d16-926-1966 ext, 251 Paxt A16-026-752] Rivail plevesque@emyra,ca

From: “annlfor Holt* Sfonoifar@aterprove.cn
To:  "Nalhalle Levesqus®™ <NLavesguofermimy EEN

Dals; O4/01/2018 19:30 AM
Subject: Mochanical Licanse Agreaman
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This is Exhibit “30” referred to in the Affidavit
of Terry Perusini sworn before me this 26 day
of August, 2015

Trbddokey

A Commissiotév’ér taking Affidavits, etc.

Marie Elizabeth Wakefield, a Commisslonar, &l
Province of Ontarto, for WeirFoulds ue,
Barristers and Sollciors.

Expires Octaber 24, 2016,
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From: Jennlfer Holt [malltedennifar@stargrove.cal
Senti Aptll 7, 2015 9;31 AM

To: 'Nathalle Levesqug'

Subject: FW: Mechanleal License Agregment / Stargrove

Mornlng Nathalle:
I'hope youhad a wonderfu) Easter|

Thank you for the explanation, Madel 2 Is clearly best for us, | will sign and courler back to you Immadiately, |
hava a number of tittles | need to submit applicatlons for mechanleat llcenses, How do move forward with those
applleatlong?

Thank yoeu,

Jennifer Holt
Stargrove Entertalnment

Irom; Nathalie Levesque <NLevesque@onmrra,on>
Date: April 2, 2015 at 1:59:50 PM BDT

Tar "Jennifer Holt" <lennifer@stargrove.os>
Subject: Re; B'W: Mochanieal Liconse Agresment / Stargrove

Jennlfer,

Thank you for your emall, We usually evaluate with the label, which method is best sulted to thalr
neede and based on what they can provide,

Horo are the differancas batween the two dosuments:

1) 2013 Indie MLA Modol 2 Final EN ! royaltles are peld based oh a Market share roprasentation
and report on all product sales and pay an advance agalnet the royaltios owead base on the

number of units sold each quarter {lesa a resonnable reseive), GMRRA identifles the works and
will produce the statements for each muslca! works ¢ hased on the pumber of units reported, We

1
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wlli then provide coples of the statements along with & reconliiation of accounts based on the
royalty advanoco,

Basloally, although you have to i ot & raport, the onug Is on us fo oaloulate the royaltles owed
hassd on representation and provide you g recenclliation, The labe appolnts CMRRA as Its agent
fo osk licences from the Copyright Board of Canada for any unlocatable copyrlght owner where
applicable puretiant to Saaticn 77 of the Copyright Aot,

The label doss not hava to malntain a pending llst,

'would suggest that you reviaw hoth doouments so we eah disouss further, This wotlld ltkely be
the preferrad method as it s g simplifled verslon of the Standard MLA, whioh requires a robuet
royalty system (see helow),

2) The indy MLA Model 1 Final. This moclel Is for labsls who have a robust royalty system in
Place and oan generate statoments Whils malntaining and fiquidating reserves and applylng
returns, All the asoounting Is parformed by the label and youmust provide a pending s,

Can you tell us which royalty syster you currently have in plaoe? Do you have an up fo date
pending list?

Lot me know If you have further questlone. Il be baok In the offlce on Tuesday, next waek.

Best ragards,

Nuthalle Lévosque | Asslstant Manager - Asslstanta § In Directlon, Independent Licensing & Royalties
. CMRRA (Canadinn Musiea; Reproduation Rights ADERCYY W, chrra,ca

320 - 56 Welloslay Straet Wast, Torento, ON M55 253

Fhones 416-926-1966 oxk, 251 Faxt HAB-E26-7525  rnali nlavasgue@emrya.gy

From: : N"J[;ani}mir Holtr <I§.uu§ua_r@§.l§mm@yia.gg>

To; "Nathalle Levasyus™ < LY980 B EMID. o>
Dato: 040212016 10148 AM R
Bubject:  FW: Mactanlonl Licensa Agraoment £ Stargrove
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This is Exhibit “31" referred to in the Affidavit
of Terry Perusini sworn before me this 26™ day
of August, 2015

VTN

A Commissioﬁ»ef?or taking Affidavits, etc.

Marie Elizabets Wakefield, 2 Coramissianer, elx,
Frovince of Ontaria, for WeirFoulds us,
Barristers and Solicltors,

Expires October 24, 2016,
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From: Jennlfer Holt [malltosjennifer@starqrgye.ca)
Sents Aprll 7, 2015 10126 Al

To: 'Nathalle Levesque'

Subject: FW: Mechanical License Agresment / Stargrove

Hello Natalle;

| saw your examples of formats to raport In and wa are good on that, In the past | workad for Legacy
Entertalnment and this 1s the same reporting format ! used for them with CMRRA, so It Is no probler at all,

Vheve read through the agreement and am ready to slgn and return, | really want to move forwart with this as
[t has bastcally put our business at a standstlll, What dre the other things heeded to be addressed? | assume
these are things outslde of the sgreement,

Thank you,

Jennifer Holt
Stargrove Entertalnment

From: Nathalie Levesque <NLevesque@omira.on>
Dater April 7, 2015 at 9137:50 AM BDT

To: "Tennifer Holt" <] eunifer@stararove.ca>
Subject: Ret F'W: Mechanionl Liconsoe Agreement / Stargrove

Jonnlfer,
Thank you for your email,

Bofore we extend & MLA to a label, we heed to disouss a number of lems and ensure the
1
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manufactirer s in a poslifon to report In the format required tncler the MLA,
There are a few things we nead to address before your slgn and return any dooumentation,

I'm booked for moest of the day foday on varlous meetings and conference calls. What Js your
avallabllity for & call In the next couple of days?

Bost regards,

Nathalle Lévasqgue | Asslstant Managar - Asslstante & la Directlon, Indepandent Ucensing & Rovallties
CMRRA (Conadian Musicel Repraduction Rights Agency) Www.cmpta,c

320 - 56 Wellesioy Stroot Wast, Toronto, ON M5S 283

Phone: 416-926-1966 ext, 251 Fuxs 416-026-7521, Emaih: pleyesqUe®emira.ca

Fromi  “Sapnifer Moltv slennlfer@aterarovainas
Tor  *Nathalle Levesqua™ <N evasen X
Daie; QHOTI2016 D950 A

Subjesl:  FW: Mechanlos] Lcsnse Apreement/ Stargrove

o8,

T
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This is Exhibit “32" referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

e

A CommissioneT for taking Affidavits, etc.

Marle Etizabeth Wakafiold 4 Commissionar. gt

, & 8o
Province of Ontarlo, for WeirF(t)nlfI']‘;sssfonen e
Barristers ang Soflchtors, o

Ires Cetoher 24, 2018,
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From; lennifer Holt [malltodennifer@stararove,ca)
Sant: April-08-15 3124 PV

Toi *Terry Parusing'

Subjact; FW: CMRRA

Terty:

Thls Is what | sent Nathalie carller, | also laft her a voleemall followlng up this emall and asking if there was
anything else she neaded, | alsc asked about the online lcense requesting, | will be fliling In the paper forms for
the titles tormorrow Just In case we have to send In the paper coples, This way we are all ready o go ohce
everything Is okayed,

Jenn

Fromi Jennlfer Holt [malltolennifer@starerove.ca)
Sent: Aprll 8, 2015 12:37 PM

To: ‘Nathalle Lavesque'

Subject: RE: CMERA

Hellp Nathalie:

fam dolng well on this ralny day — yourseif?

Sorty Inoted Model 2 Inerror, Yes | agree we are much mora sulted for the Standard Model heing the MLA 1,

i
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The systern | plan on using Is slmilat to that which I used with Legacy. | Input the tracks and the system
generates the royaltles due,

A copy of the incorporation papars and cradlit application is attached,

In our business It Is vety difficult to giva sales projections. We have some ttles that may sell just a couple
hundred unlis and some that will sell 10005, We are not really In the “hits” business, We are more In the
“avargreen” business which depends & lot on various promotions our customers may run at any given time.

The majority of.our product will fall In line with budget priclng-but we will also have a full line product, The
initial plan [s to come out with 25 budget titles and five “Full ina® products for the remaindar of this year,
Depending on the success those numbers may Increase, The majotity of our products will fall under the $3,50
price point and we will have a “full ting” products, That belng the case we will be fooking for the "budget rate”
as obtlined In saction 9 that you referred me to, 1it Is helpful | can send you the list of titles we currently have
planned to release this year,

V have attached the requested credit application,

I you would like to talk furthar via phone please feel frae to call me at your convenlence,

Thank you,

Jannifer Holt

Stargrove Entertalnment

From; Nathatle Levesgue [mallto:NLevesque@cmrra,ca)
Sent; April 8, 2018 11:47 AM

To! Jennifer@stargrove.ca
Subject: CMRRA

Jennifer,

Hope you are well on this ralny day, thaven't heard back from you regarding this afternoon and my 2pm tme
slot got bookad quite rapldly,
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Can you please let me know If you need to speak with me?
I'm avallable tormorrow morning between 8am and 10am or at 15h30

Lat ma kKhow,

Nathalle Lévesque | Assistant Manager - Assistante & la Direction, independent Licensing & Royalties CMRRA
(Canadlan Musical Reproduction Rights Agency) www.cmira,ca <https/fwww.cmrra.ca/default.htm

320 - 56 Welleslay Street West, Toronto, ON M5S 253

Phone: 416-926-1966 ext. 251 | Fax: 416-926-7521 | Emall: hlevesque@emrra.ca
smailtoinfevesqus@cmrra,ca>
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This is Exhibit “33" referred to in the Affidavit
of Tetry Perusini sworn before me this 26" day
of August, 2015

D)
it A

A Gommissioner for taking Affidavits, etc.

Marie Elizabsth Wakefleld, a Gommissioner, ets,,
Province of Ontarlo, for WeirFoulds up,
Bartisters and Solicitors,

Explres October 24, 2016,
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From: Nathalle Levesque [mallto:NLevesgue@emrra.ca]
Sent: April 21, 2015 1:20 PM

To: Jennifer Holt

Subject: CMRRA / licensing - Stargrove

Jennifer,
Thank you for your email,

As | mentioned in my last e-mall to you, there were a number of problems with Legacy's reporting under their MLA
and some of these concerns were also highlighted in our correspondence. It did hot work, as you're saying, so
we are concerned that you are using their system as an example.

As you know, CMRRA has been instructed by several of our publisher principals not to act on their behalf with
respect fo Issuing licences to Stargrove. Therefore, the remaining volume of llcences that you would be seeking
from CMRRA do not justify the work required under an MLA, As for the propasition put forward, we understand
that you are eager to get your products ficensed and so are we to collect the royalties on the products already on
the market. However, while we are happy to explore alternatives to our processes (o accommodate for the
regular shipments of units, we still think that it would be hest achieved by a meeting.

Finally, as an aside, can you please confirm whether Legacy's products are stilf being distributed in Canada? We
understand from your email that Stargrove has nothing to do with Legacy, but since you were a previous
employee of Legacy we hope you might be able to provide CMRRA with some information or, if you can't, let us
know who we ¢an speak to at Legacy to get this information.

Piease let us know If you are available for a meefing. I'm In the office on Tuesday, Wednesday and Thursday from
8am to 6pm.

Best regards,

Nathalle Lédvesque | Asslstant Manager - Assistante & Ia Direction, Independent Licensing & Royaltles
CMRRA (Canaclian Musical Reproduction Rights Agency) WWW.CImpra.ca

320 - 56 Wellesley Street West, Toronto, ON M55 253

Phone: 416-926-1966 ext. 251 | Fawx; 416-926-7521 | Email nlevesque@crirga.ca

1
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From: "Jennifer Holt" <lennifer@stargrove, o>
To "“"Nathalle Levesque™ <NLevesque@chirs.ca>,

Date: 04/20/2015 09:48 AM
Subjact: FW: FW: CMRRA/ Stargrove - royally system

Morning Nathalie!
Thank you for your email last week,

My reference to Legacy related to the fact that we would be using the same royalty reporting system they used. This
system did work for CMRRA when | was with Legacy. The MLA has not changed since that time so | am somewhat confused
as to the rationale how something that worked for another Impendent label will not work for us. Stargrove has absolutely
nothing to do with Legacy. | merely used Legacy as an example to help us move matters forward.

You noted that It Is somewhat difficult to envision-extending Stargrove a MLA for three reasons. A) Budgel Rate B) 500
Units C) the threshold you require Is nearly belng met, Can you please elaborate on each of these polnts please? Do we hot
get the budget rate? The 500 units is not at all what we will be selling on each album, | simply put that number in the
royalty report for example purposes, There will be some titles that will sell a few 1000 units and some that sell 10,000 1o
50,000, It really depends on the strength of each individual title and when you are not In the hits busifess that rezlly
cannot be determined until the productis in the market,

We are happy to explore your suggestlon that we have a pay as your press system where we report on a quarierly basis
(based on pressing), With this not being your standard practice | need vou o elaborate how this would work, We do not
want to get In the situation wa just had where we pay you for units pressed, you cash that money and then we are told we
cannothave the llcence, Please expialn what you are referring to In terms of aur disttlbutor report and established
¢deadlines,

I appreciate the offer for a meeting In the coming weeks but that does not work. This matter has become very urgent for us
and | really do not have weeks o sort it, 1 am sure the publishers you represent would be very happy to start generating
revenues from the products we plan to distrlbute, We'have been trylng to deal with CMRRA for months on end now, which
included the Involvement of cur counsel. We are simply an independent label that will be manufacturing sound recordings
on a continuing basis for years to come, We will be manufacturing very large quantities on some of our titles and larger
than small quantities on others, On that basis we should be on a MLA as explained on your web site,

I -appreclate you have administrative costs In setling up each license and | assume from your emall these costs are mare
when dealing under an MLA versus Pay-As-You-Prass, We are happy to work with you based on the guarantee that we will
press more than the 500 units you quallfy pay-as-you press with, such as maybe minimums of 1000 units per title.

Thank you,

Jennifer Holt
Stargrove Entertalnment

From: Nathalie Levesque [mallto:NLevesque@cmira.cal
Sent: Aptll 16, 2015 4:54 PM

To: jennifer@stargrove.ca

Subject; Re: FW: CMRRA/ Stargrove - royalty system




Jennifer, 243

Thank you for your email and your fites.

While we appreclate all the efforts Stargrove has made In communicating the information requested in order for
CMRRA to assess Its allgibility for the Agreement, we stil} have a number of concerns and trying to determine the
best way to licence your products,

Please allow us to explain. The royaity reporting system we discussed with Legacy a number of years ago was
not developed speclfically for your label but & system which has bsen in place and part of the Agreement for &
number of years and applicable to all labels. If | recall correctly, when we met in 2009, it was to address the
number of issues we had been having with the data, formatting, unsigned licences, lack of a pending list, deleted
products, price structure list for budget products, etc.

t1s our understanding that between the time we met and when Legacy ceased its oparation, a number of
products were released/distributed in Canada but never licensed. Do you still have products that were previously
distributed by Legacy that you require licences for?

It is Important to know that whan a label cease operatlon, It Is expected to provide a full reconclliation of account
for all of its products. A reconclliation usually includes:

Catalogue list Including :

The total units pressed / sold { remaining in inventory / destroyed and/or sold to a third patty. This Is something
that was never provided to CMRRA.

We reviewed the document you sent and can advlse as follows:

The royalty reporting contains formulas

Naming convention was not applied

Publisher summary Is missing

The pending list, as explained in the MLA is not in the proper format.

Finally, we conducted a brlef review of the 7 first products you plan on releasing and based on:

a) budget rate
b) 500 units
c) the threshold we require is nearly being met for the songs we represent for the purposes of licensing.

Itis for all these reasons that it is somewhat difficuit to envision extending an Agreement under these conditions,
As mentioned previously, the Pay as you press method might be best suited for your needs and requires a lot less
administrative work. With the understanding that you might be shipping daily or on a regular basls, perhaps we
can find a way to work around it by allowing you to submit your pay as you press applications on a quarterly basis
(still based on pressing). However, this is probably something that we should discuss one on one so we can see
what your distributor report looks like and established deadlines,

let me know if you would be available for a mesting in the coming wesks.

Thank you,

Nathalie Lévesque | Agsistant Manager - Asslstante 2 la Direction, Independent Licensing & Roysities
CMRRA (Canadian Musical Reproduction Rights Agency) www,cmrta.ca

320 - 56 Wellesley Straet Wast, Toronto, ON M55 253

Fhone: 416-926-1966 ext, 251 | PFax: 416-926-7521 | Ewwil: nlevesgue@®cmrra.ca

From: "Jennifer Holt" Gennifor@stargrove.ca»
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To: "Nathalle Levesque" <NLevesqua@omtra.ca®,
Date: D4/18/2015 10:30 AM
Subfect: FW: CMRRA/ Stargrove - royalty system

Morning Nathalle;

I'think there is a blt of confusion, We definitely do have a royaity reporting system and it does comply with the MLA. Our
royalty reporting system Is ona that CMRRA actually developed with us.

When we spoke the pther day I mentloned how we will be using the same reporting system | used when | was with

Legacy. You mentioned you helieved there were problems with Legacy’s reporting system and on that nate | asked if there
was any other system you recommended, We fuily planned to start with our current system but If you had something you
recommended, we would look Into it as an eventual replacement if It helped you,

As for our current system, approximately 7 years ago ,myself and Terry Perusini came to your office and met with staff at
CMRRA, and | belleve you were also In the meeling, The meetlng addressed some of the problems with the way we were
reporting back then, CMRRA then worked closely with us and together we created a report that worked much better and
complied with the MLA. Since that meeting we had no further issues with our reporting system and all worked smoothly, it
is that same system { plan to use now under Stargrove,

Sorty Nathalie, | probably should hava just did this from the start. Attached is an example of that system we developad
with CMRRA, ( have entered 1 some information purely for example purposes.

This should resolve the confusion over our rovalty reperting system. Hopefully you have everything you need now, and we
can both move forward to finallze the MLA, where we can start generating revenues for you and the publishers CMRRA
represents,

Thank vou,

Jennifer Holt
Stargrove Entertainment

From: Nathalie Levesque [mailto:NLevesque@cmrra.ca]
Sents April 14, 2015 3:46 PM

To: Jennifer Holt

Subject: RE: CMRRA - royalty system

Jennifer,

Unfortunatety, it is very hard for CMRRA to recommend a royalty system as it depends on whether you have IT
resources, which system you already have in place (how the information has been tracked) and what type of
budget you dispose of. There is a great varlety of options available out there so you'll have to investigate which
one is best suited for your needs. _

Althis point, given that you do not have a royalty system in place or able to produce a pending lIst {(as required
under the Standard MLA), It Is somewhat difflcult to envision extonding an Agreement under these conditions. We
will review the Information you sent, including the upcoming releases so we can determine representation and
288888 your reguest,

In the mean time, if you have additional details to provide, please feel free to forward it to my attention,

Best regards,
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Nathalie Lévesque | Assistant Manager - Assistante & la Rirection, Independent Licensing & Royalties
CMRRA (Canadian Musical Reproduction Rights Agancy) www.cmrra,ca

320 - 56 Wellesley Streel West, Toronio, CN MES 253

Phone: 416-926-1966 ext, 251 | Paxd 416-926-7521 | Bwails nlevesque@cmrra.ca

From: "Jannlfer Holt" <jephlfer@stargrove.ca>

To; "Nathalie Levesque™ <NLevesuue@omira.ca>,
Daia: 04/09/2016 01:28 PM

Subjaat: RE: CMRRA

Hello Nathalle:
Great speaking with you this merning, Thank you for taking the time.

Would you be able to recommend some of the royafty systems that other people are using? Then we could look into them
and find one that works for us?

Thank you,

Jenn Holt
Stargrove Entertalnment

From: Nathalie Levesque [mailto:NLevesque@cmrra,cal
Sent: April 8, 2015 11:47 AM

To: jennifer@gtararove.ca

Subject: CMRRA

Jennifer,

Hope you are well on this rainy day. | haven't heard back from you regarding this afternoon and my 2pm time slot
got booked quite rapidiy.

Can you please let me know if you need to speak with me?

I'm available tomorrow morning between 8am and 10am or at 15h30

l.et me know.

Nathalio Lévesque | Assistant Manager - Assistante 3 la Direction, Independent Licensing & Royalties
CMRRA (Canadian Musical Repreduction Rights Agency) www.cmrra,ca

320 - 56 Wellestey Street West, Toronto, ON MBS 253
Phone: 416-926-1966 ext, 251 | Faxs 416-926-7521 | Emwll: plevesque@cmrra,ca
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This is Exhibit *34" referred to in the Affidavit

of Terry Perusini sworn before me this 26™ day
of August, 2015

Tbdhdii\

A Commissiém)r for taking Affidavits, etc.

Marle Eflzabeth-Wakefleld, a Commissioner, el
Province of Ontarlo, for WelrFoulds un,
Barristers and Solicltors,

Explres Qctober 24, 2016,
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MECHANICAL LICENSING AGREEMENT

DATED as of January 1, 2013
BETWEEN:

Canadian Musical Reproduction Rights Agency
Limited, a Corporation incorporated pursuant to the
laws of Canada having its principal offices at 56
Wellesley Street West, Suite 320, Toronto, Ontario
Canada M55 253 (“CMRRA™) on behalf of itg
Affiliated Publishers, :

OF THE FIRST PART
- AND -

(“Manufacturer”)
OF THE SECOND PART

WHEREAS CMRRA carries on business as a non-exclusive agent for certain music
publishers which have engaged CMRRA to issuc licenses for the mechanical reproduction of certain
musical compositions to manufacturers, distributors and importers of Recordings (as hereinafter
defined),

AND WHEREAS Manufacturer carries on business by way of the manufacture or authorizes
the manufacture, importation and/or distribution in and into Canada of Recordings containing
reproductions of certain copyrighted musical works which are owned and/or administered in Canada
by CMRRA’s publisher principals,

AND WHEREAS CMRRA and Manufacturer acknowledge and agree that the prompt and
efficient administration of this Agreement and of the licensing of musical compositions and
accounting for and payment of royalties with respect thereto are of the utmost importance,

AND WHEREAS Manufacturer acknowledges and agrees that its prompt application for
licenses hereunder, its prompt handling of licenses issued by CMRRA hereunder and its prompt and
aceurate enlry of licensing data into its royalty accounting systems are of the essence of thig

Mechanjcal Licensing Agreement (Independent Labels) — Model 1.1 Page |
Jarmary 1, 2043
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Agreement, and CMRRA acknowledges and agrees that its prompt handling of license applications
and issuance of licenses hereunder are of the essence of this Agreement,

AND WHEREAS CMRRA and Manufacturer wish to enter into an Agreement for such
purpose,

THEREFORE WITNESS thatin consideration of the mutual covenants and warranties herein
contained, and subject to all the terms and conditions hereinafter set forth, the parties hereto agree as
follows:

1. Definitions
In this Agreement, the following terms shall have the meanings indicated below:

Affiliated Publisher: A music publisher for which CMRRA acts as Agent forthe mechanical
licensing of Authorized Compositions (as hereinafter defined) in Canada and to carry on such
Heensing to Manufacturer pursuant to the terms hereof, CMRRA’s Affiliated Publishers are set out
on Schedule “A” hereto as may be amended by CMRRA. from time to time.

Authorized Composition: A musical composition owned and/or administered in whole or in
part by an Affiliated Publisher, which publisher has engaged and instructed CMRRA to act as its
agent for the mechanical licensing of such musical composition.

CD: A digitally recorded audio compact disc of any size ot format but specifically excluding
any digitally recorded and reproduced audio-visual disc of any size or format,

Digital Recording: A digitally recorded disc, tape or other contrivance, excluding CIY’s
(“DR”)‘

Due Date; That date which is forty-five (45) days after the end of each calendar quarter,
specifically, February 15, May 15, August 15 and November 15 in each year of the Term (as
hereinafter defined).

LP: An analogue vinyl record of any size or playing speed,
Manyfacturer; the corporation that is the party ofthe Second Part to this Agreement, engaged
in the business of mamrfacturing or authorizing the manufacture, importing and/or distributing

Recordings in or inte Canada,

MC': An analogue andio cassette tape, related analogue or other related audio tape format, but
specifically excluding any audio-video tape in any format.

Mechanical License: A license issued by CMRRA to Manufacturer subject to the terms
hereof and pursuant io section 2 hereof,

Mechanical Licensing Agreement (Independent Labels) — Model I-1 Page 2
January 1, 2013
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Musical Work: A “musical wotk” as defined in section 2 of the Copyright Act ,R,8.C. 1985,
c. C-42 (the “Act”), with reference to any Musical Work including any fractional share of the
copyright in that work,

Non-Authorized Composition; A musical composition owned and/or administered in whole
or in part by an Affiliated Publisher which said Affiliated Publisher has instructed CMRRA to
exclude from the scope of this Agreement ag listed on Schedule “B” hereto,

Non-Affiliated Publisher: A music publisher which has engaged CMRRA {0 act as its agent
for the mechanical licensing of musical compositions to Manufacturers in Canada on terms and
conditions at variance with those set out herein ag listed on Schedule “B” hereto.

Prior License: A Mechanical License issued by CMRRA to Manufacturer priot to the
effective date hereof.

Promotional Product: A Recording containing a reproduction or reproductions  of
Authorized Compositions, manufactured especially for promotional purposes, including “Radio
CD’s” “Dance Pool Products” or any like configuration, including Recordings available for sale to
the general public through Manufacturer’s customary distribution and retail channels, when such
Recording are distributed free in Canada by Manufacturer to promote the salc thereof, provided that
either the words “Promotional Copy Not For Sale” or words having the same effect are marked on
cach Recording so distributed ot on the packaging thercof, or that cach Recording so distributed ig
cut or drilled or otherwise marked by Manufacturer to indicate same.,

Recording: The reproduction of a sound recording on LP, MC, CD, and/or DR,
manufactured, imported or distributed by or on behalf of Manufacturer in or into Canada, but
specifically excluding any audio-visval recording,

Release Date: The date on which Manufacturer releases a Recording for sale to the general
public through its customary distribution and retail channels. Where & Recording is deleted by
Manufacturer and subsequently reissued in any format, the Release Date for such Recording will be
the date of such re-release for all purposes herein, including the determination of applicable Royalty
Rates pursuant to sections 3 and 7 herein.

Royalty or Royalties; The amount(s) payable by Manufacturer to CMRRA pursuant to
Mechanical Licenses issued under this Agreement and caloulated pursuant to the rates set out herein.

Term. The term of this Agreement shall commence upon January 1, 2013 and conclude upon
December 31, 2013.

Track: An audio-only sound recording embodying, subject to subsection 2(a), one or more
Musical Works.

Mechanical Licensing Agreement (Independent Labels) - Model I-1 Page 3
Jaruary 1, 2013
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(b)  Schedules. The following arc the schedules to this Agreement, each of which forms
an integral part of this Agreement:

Schedule “A” - Affiliated Publishers
Schedule “B” - Non-Affiliated Publishers and Non-Authorized Compositions
Schedule “C” - CMRRA Standard Royalty Format (Structured Data File F ormat)
Schedule “D” - CMRRA Standard Royalty Format (Microsoft Excel Format)
Schedule “E” - Standard Format for Publisher Summary
Schedule “I™” - Unlicensed Recording List Information
Schedule “G” - License Application Information

2. Scope of Agreement

(8)  Applicability of Agreement. This Agteement applies only to the mochanical licensing
in Canada of Authorized Compositions owned and/or administered inwhole or in part by Affiliated
Publishers to Manufacturer,

(b.1) Affiliated Publishers: Upon request by Manufacturer, CMRRA shall provide
Manufacturer with a list of all Affiliated Publishers, and shall provide Manufacturer with {imely
advice of all music publishers which become Affiliated Publishers and all music publishets which
cease to be represented by CMRRA. Such list will form Schedule “A” to this Agreement and may be
provided by CMRRA either in printed or electronic form, Subsequent to the date of execution
hereof, and for the duration of the Term, CMRRA shall represent and issue licenses on behalf of
Affiliated Publishers to Manufacturer for the uses set out herein, only pursuant to the terms hereof,
Where an Affiliated Publisher ceases to be represented by CMRRA during the Term, it will no
longer be bound by the terms hereof respeeting the mechanical licensing of jts musical compositions
to Manufacturer in Canada subsequent to the date on which it ceased to be represented by CMRRA,
but all Mechanical Licenses issued by CMRRA to Manufacturer while said Affiliated Publigher was
represented by CMRRA will continue in full force and effect until the conclusion of the Term.,
Subsequent to the execution hereof, CMRRA may amend Schedule “A” by providing Manufacturer
with a notice in the form attached hereto as Fxhibit “B” and the provision of such notice will be
deemed to be an amendment fo Schedule “A”, CMRRA may revise or replace the form of Schedule
“A” and Exhibit “B” at any time by providing notice of same to Manufacturer,

(b.2) Non-Affiliated Publishers: Prior to the execution hereof, CMRRA. shall provide
Manufacturer with a list of all Non-Affiliated Publishers. Such list will form Schedule “B” to this
Agreement, During the Term hereof, CMRRA will not undettake the representation of any further
Non-Affiliated Publishers, provided that in any case where, prior to the date hereof, CMRRA has
undertaken the representation of a Non-Affiliated Publisher on the basis of instructions at variance

Mechanical Licensing Agreement (Independent Labels) - Model I-1 FPage 4
Jemnary I, 2013
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with the terms hereof, CMRRA shall continue to so represent such Non-Affiliated Publisher and
shall issue licenses with respeet thereto exclusively in accordance with such instructions as the Non-
Affiliated Publisher thereof has given, or may subsequently give, to CMRRA.,

()  Notification of Non-Authorized Compositions: Upon the execution hereof, CMRRA
will provide Manufacturer with a list of all Non-Authorized Compositions, Such list will form
Schedule “B” fo this Agreement. During the Term hereof, CMRRA will not undertake the
representation of any further Non-Authorized Compositions, provided that in any case where, priot
to the date hereof, CMRRA has undertaken the representation of a Non-Authorized Composition on
the basis of instructions at variance with the terms hereof, CMRRA shall continue to so represent
such Non-Authorized Composition and shall issue licenses with respect thereto exclusively in
accordance with such instructions as the Publisher thereof has given, or may subsequently give, to
CMRRA.,

(d) Individual Licensing of Works: This Apreement does not constitute a license.

(i.a) Applications for Mechanical Licenses: Manufacturer shall make application to
CMRRA for Mechanical Licenses for all Recordings sold or otherwise distributed in Canada
by Manufacturer where such Recordings contain reproductions of musical works. Such
application will be made by way of Manufacturer providing CMRRA with one (1) copy of
each CD, LP, MC or DR version of each Recording which it releases for sale to the publi¢ in
the ordinary conrse of its business (“Sample Produet™). Manufacturer will, at the same time,
provide CMRRA with information respecting the Musical Works reproduced on such
Recordings as set out in Schedule “G” hereto. Manufacturer’s application will include all
information which is indicated as “Mandatory” on the said schedule and may include
information which is indicated as “Conditional”, More specifically, “Conditional”
information ig information that must be provided to CMRRA if it is available to
Manufacturer,

Manufacturer may, at its clection, provide CMRRA with printed label copy as an
accompaniment to, but not in place of, the copy of each Recording provided herein by way
of application for licenses,

(1.b) Controlled Compositions: Where Manufacturer intends to rely upon the terms of a
controlled composition clavse in the determination of the Royalty Rate respecting any

- Mechanical License, it shall advise CMRRA of such intention in writing at the fime such
Recording is provided to CMRRA hereunder. :

(i.c) Directly Licensed Works: Upon request by CMRRA, Manufacturer will advise
CMRRA. of any Mechanical Licenses which have been issued directly to Manufacturer at
any time duting the Term by one or more publishers or copyright owners with respect to
musical wotks reproduced on the Recording, Manufacturer acknowledgos that CMRRA hag
no responsibility or liability for the accuracy or sufficiency of any such directly issued

Mechanical Licensing Agreement (Independent Labels) — Model I-1 Page 5
January 1, 2013
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license and that Manufacturer at all times bears the risk associated with obtaining and
complying with the terms of such licenses.

(i)  Disposal of Sample Products: CMRRA will not sell any Sample Product provided to
it by Manufacturer pursuant to this section but will be under no obligation to return such
Produet to Manufacturer,

(iif)  Compilation Products: Where a Recording contains Tracks performed by different
performers, Manufactuter’s application(s) respecting such Recording will wherever
reasonably possible disclose the name(s) of the performer(s) of each composition contained
therein, :

(v)  Identical Programs: Where an LP, CD, MC or DR contains a sequence of recordingg
of Authorized Compositions (“Program™) and such Program is reproduced more than once
on such LP, MC, CD or DR, then CMRRA shall issue a Mechanical License only respecting
the first such recording of each such Authotized Composition in such Program on the LP,
MC, CD or DR and Manufacturer shall not be obliged to make application for a Mechanical
License or pay Royalties for such Authorized Compositions in such other Pro gram(s),

(v)  Issuance of Licenses: Subject to the terms and conditions hereof, in response to
applications received from Manufacturet pursuant to subsection (i) herein, CMRRA shall, on
behalf of Affiliated Publishers, grant individual Mechanical Licenses to Mannfactuzer on a
use-by-use basis authorizing the mechanical reproduction of Authorized Compositions on
Recordings manufactured by or on behalf of Manufacturer in Canada or imported by or on
behalf of Manufacturer info Canada, and authorizing the distribution thereof in Canada.

Mechanical Licenses issued hereunder may, at CMRRA’s election, be provided to
Manufacturer in the form of licenses individually issued with respect to one or more
ownership interests in musical works or in the form of reports setting out the terms of each
license. Such licenses will be subject to the terms and conditions of this Agreement,
Manufacturer agrees to be bound by such licenses at the time they are issued by CMRRA.,
Manufacturer shall be permitted to reject a Mechanical License only by reason of a
deficiency in the Mechanical License itself and shall disclose its reason for doing so with the
rejection of the Mechanical License.

Each Mechanical License issued by CMRRA to Manufacturer hereunder will include the
information set out on Exhibit “A” and will be deemed to include the following terms and
conditions;

1, Grant of License: At the request of Licensee and in its
capacity as agent for the Copyright Owner/Administrator, CMRRA.
hereby grants to Licensee a non-exclusive license to reproduce the
Musical Work described above on the Recording deseribed in the
Mechanical License and to distribute and sell such Recording in

Mechanical Licensing Agreement (Independent Labels) — Model I-1 Page 6
Jamary I, 2013
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Canada for private use by the public, subject to the terms and
conditions which follow. Such grant right is limited to the Percentage
of Copyright owned or administered by the Copyright
Owner/Administrator,

2, Arrangement or Alteration of Musical Work: Licensee may
arrange the Musical Work for the limited purpose and to the limited
extent necessary to conform it to the style or manner of inferpretation
of the Arlist/Group involved, subject to section 2(e) of the
Mechanical Licensing Agreement, but shall have no right to insert
new words into the existing lyrics, to alter the basic melody or to
otherwise arrange the mugsic, or generally to change the fundamental
character and unity of the Musical Work. Licensee may not claim any
ownetship or other interest in, or register, any arrangement pormitted
under this section as a work under the Copyright Act,R.S, 1985, ¢, C-
42,

3. Label and Jacket Information: Licensee shall use best efforts
to imprint the Title of the Musical Work followed by the name(s) of
the Composer/Author and Copyright Owner/Administrator on the
label, jacket or container of every Recording made under this License
where the production of the printed matter associated with a
Recording is beyond its control and where the ptinted matter
associated with a Recording is within the Licensees control it will
imprint the Title of the Musical Work followed by the name(s) of the
composer/Author and Copyright Owner/Administrator on the label,
jacket or container of every recording made under this License.

4, Limitations on Use: All reproduction or other use of the
Musical Work not specifically authorized by this Mechanical
License, or by the written consent of CMRRA, is prohibited,

5. This Agreement is subject to and incorporates the terms and
conditions of the Mechanical Licensing Agreement (Independent
Labels) dated as of January 1, 2013 between CMRRA and Licensee,

CMRRA will issue such Mechanjeal Licenses as soon as possible after its receipt of
applications therefore from Manufacturer, provided that where Manufacturer has notified
CMRRA that it relies upon the terms of a controlled composition clause as being applicable
to determination of the Royalty Rate for any Mechanical License, CMRRA will refrain from
issuing such license until Manufacturer has provided CMRRA with the recording agreement
excerpts set forth in section 7(d) herein, or until the expiry of the time periods set out in
section 7(e) herein, whichever shall first occur,

Mechanical Licensing Agreement (Independent Labels) — Model I-1 Page 7
Jonuary 1, 2043
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(e)  Applicability of Agreement: This Agreement is not applicable to any of the Tollowing
uses except to the exient that the same hag been authorized by the Affiliated Publisher:

(d)  visuval reproduction or printing of lyrics or music of any
Authorized Composition;

(i) theuse of an Authorized Composition in a medley or a mashup;

(iif) the use of an Authorized Composition, in whole or in part, as a
“sampled” use, whether the “sampling” is effected digitally or
otherwise in any medium or through the use of any technology now
or hereafter known;

(iv) any parody or translation of the lyrics of an Authorized
Composition.

(v) any rental of a Recording by Manufacturer, or sale by
Manufacturer of a Recording for the intentional purpose of rental;

(vi) any commercial use of the Recording other than for distribution
and sale in the Territory for private usc by the public (whether for
background music, disk jockey or broadcast use), unless such
distribution or sale is made with the express limitation that the user is
not authotized to reproduce the Recording without the express prior
written consent of CMRRA or the Affiliated Publisher(s) involved;

(vii) any reproduction of an Authotized Composition in any audio-
visual recording;

(viii} any reproduction of an Authorized Composition by way of any
conirivance not specifically authorized herein;

(ix) any reproduction of a musical composition for which
Manufacturer has obtained a direct license from an Authorised
Publisher,

Manufacturer may make separate application to CMRRA for the purpose of obtaining licenses for
any of the above purposes, the terms and conditions of which licenses, if granted, shall be exprossly
subject to individual negotiation between Manufacturer and CMRRA on behalf of the Affiliated
Publisher(s) involved.

(B)  Renewal of Prior Licenses: All Prior Licenses, if any, are deemed (o be and hereby are
renewed for the Term hereof. The terms and conditions appearing on the back of Prior Licenses are
hereby replaced by those set out in Section 2(d)(v) of this Agreement.
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(8) Amended and Reprinted Prior Licenses: CMRRA may, where reasonable, at its
discretion, amend any Mechanical License or Prior License. Such amendment mMay occur upon any
material change in the ownership of the Authorized Composition (or partial interest therein), to
replace a missing or lost license, or at the request of the Affiliated Publisher(s) involved or of the
Manufacturer, The amended license will be binding upon the parties hereto respecting the
Authorized Composition licensed thereby,

(h)  Provision of Reiailer Materials: Manufacturer will provide CMRRA with copies of all
release announcements or notifications, deletion announcements or notifications, product catalogues
which it customarily provides to its retail customers, at the same time at which such materials are
provided to such retailers,

(i  Distributed Labels; Manufacturer acknowledges that it may, from time to time, enter
into licensing, distribution or other agreements with persons, firme or corporations in the music
business (“Third Parties) for the manufacture and/or distribution of Recordings which may contain
reproductions of Authorized Compositions, but that the terms of such agreements put the onus and
responsibility of licensing such reproduction on such Third Partics, Likewise, Manufacturer
acknowledges that it may, from time to time, enter into agreements with Third Parties by which
Manufacturer acquires the right to sell or otherwise distribute Recordings produced by or on behalf
of such Third Parties which may contain reproductions of Authorized Compositions, Manufacturer
recognizes CMRRA’s interest in ensuring that such reproduction of Authorized Compositions is
carried on pursvant {o licenses duly issued by CMRRA to such Thitd Parties, and that royalties are
paid by such Third Parties to CMRRA. pursuant thereto. Accordingly, Manufacturer will, upon
receipt of written authorization from any such Third Party, provide CMRRA, in the coutse of
CMRRA’s administration of licensing agreements with such Third Parties with such reasonable
assistance and provision of information as CMRRA may from time to time request including,
without limiting the foregoing, such information as CMRRA may reasonably require to conduct
copyright toyalty examinations of the books and records of such Third Parties. Manufacturer agrees
that it will be jointly and severally liable with Third Parties to CMRRA for the payment of all
royalties payable pursuant to licenses issued with respect to Recordings dealt within this paragraph
and that CMRRA may at its discretion seck payment of all such royalties in the event of failure or
refusal of Third Parties to pay same,

()}  Security: Before this Agreement takes effect, Manufacturer agrees to deposit an
amount to be mutually agreed between it and CMRRA, which shall be held in trust by CMRRA as
security for the proper performance by Manufacturer of all the terms and conditions of this
Agrecment, During the term hercof, CMRRA may apply the deposit or any part thereof towards the
payment of any Royalty due or other charges by Manufacturer by reason of any default of
Manufacturer in eomplying with the terms hereof, The deposit shall accrue interest at current bank
rates on short-term deposits which shall be held in trust by CMRRA pending full and complete
performance of the terms and conditiong herein. CMRRA may additionally require Manufacturer to
deposit further amounts with CMRRA during the term hereof for the same pwrpose. The amount of
the initial deposit payable hereunder and any additional deposif(s), the due date(s) for payment
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thereof and such othet terms and conditions ag CMRRA may require shall be embodied in one or

more amendments (o this Agreement,

3. Royalty Rate

(@)  Royalty Rate: Subject to the provisions of sections 2, 7, 8 and 9 hereof, Manufacturer
will pay Royalties pursuant to this Agreement on a quarterly basis by no later than the Due Date

following the conclusion of each calendar quarter during the Term

at the following royalty rate

("Royalty Rate™): for all Recordings sold or otherwise distributed during the Term, the Royalty
Rate shall be, for each reproduction of an Authorized Composition,

()  where the running time of the Recording is five (5) minutes or less, eight and

three-tenths cents ($0,083) per Authorized Composition per Recording

(if)  where the running time of the Recording is longer than (5) minutes, eight and
three-tenths cents ($0.083) per Authorized Composition per Recording for the first
five (5) minutes of such Authorized Composition and one and sixty-six one-
hundredths cents ($0.0166) per additional minyte or part thereof of such Authorized

Composition per Recording,

(b)  Royalty Rate for Prior Periods: Manufacturer’s obligation to account for and pay
Royalties will be determined pursuant to the terms hereof, Manufacturer will account for and pay
Royalties at the applicable Royalty Rate during each Period in which Recordings were or are sold

or otherwise distributed. The applicable Royalty Rate for prior periods are as follows:

Prior Period Reyally Rote

Prior to October 1, 1988

from Oclober 1, 1988 io September 30, 1990
From October 1, 1990 to December 31, 1991
From January 1, 1992 to December 31, 1993
From January 1, 1994 to December 31, 1995
From January 1, 1996 to Decomber 31, 1997
From January 1, 1998 {0 December 31, 1999
From January 1, 2000 to Degomber 31,2001
From Janvary 1, 2002 to June 30, 2007
Frot July, 1, 2007 to December 31, 2009
From January 1, 2010 to Decembor 31, 2012

4, Payment of Royalfies

(8)  Obligation to Pay Royalties: Subject to the provisions
shall be due on all Recordings sold or otherwise distributed. All roy

bank charges, Goods and Services or any other applicable tax.

0.02
00523
0.059
0.0625
0.0647
0.066
0.071
0.074
0.077
081
(083

Per. Min, Rate
0.004
0.0105
0.0118
0.0125
0.0129
0.0132
0.0142
0.0148
0.0154
0.0162
0.0166

of this Agreement, royaltics
alty payments will be net of all

(b)  Interest on Overdue Quarterly Payments: Where Manufacturer’s regular quarterly
payment of Royalties is made to CMRRA later than the relevant Due Date, Manufacturer shall pay
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interest on the full amount of royalties due for that quarter at that rate which is equal to the prime
rate as set by the Bank of Canada prevailing on the Due Date plus two per cent (2%), calculated on
a daily basis. Such interest shall be due and owing upon the day on which the overdue payment is
made to CMRRA. Where Manufacturer’s regular quarterly payment includes an overpayment made
by Manufacturer, CMRRA shall return such amounts to Manufacturer, Such payment will be made
by CMRRA either upon CMRRA’s discovery of Manufacturer’s overpayment or upon
Manufacturer’s request thereof and will not be deducted by Manufacturer from any amount
otherwise payable to CMRRA hereunder in the absence of such request. If CMRRA does not make
such payment to Manufacturer within thirty (30) days after CMRRA's receipt of Manufacturer’s
notice to CMRRA or CMRRA’s discovery as the case may be, CMRRA shall in addition pay
interest on such returned amount, calculated in the manner set-out above, Royalty payments related
to the return of Recordings subsequent to the liquidation of Manufacturer’s reserve pursuant to
section 11 herein will not constitute an overpayment as set out in this section.

(¢)  Royalty Statemenis: With respect to each quarterly period of the Term hersof,
Manufacturer’s payment of Royalties shall be accompanied by separate, accurale royalty statements
for each Mechanical License issued by CMRRA to Manufacturer.

Such royalty statements shall be delivered to CMRRA in electronic form conforming to one
of two formafs: either as the format outlined in Schedule ‘C* attached hereto for the submission of a
structured data file, or as Schedule ‘D? attached hereto for the submission of a Microsoft Excel file
or such other data file agreed to in advance by CMRRA. The royaliy statements will include all data
which is indicated as “Mandatory’ on the said format and may include data which is indicated as
‘Conditional’, More specifically, ‘Conditional’ data is data that must be provided to CMRRA ifit is
available to Manufacturer, Manufacturer will include all Conditiona] data for all new licenses issued
by CMRRA to Manufacturer after the date of execution thereof and Manufacturer will use its best
efforts to include the Conditional data for licenses issyed prior to this date.

Manufacturer shall work with CMRRA in good faith to ensure that the chosen electronic
format is implemented properly. Such efforts to ensure proper implementation shall include
Manufacturer’s submission of test electronic files to CMRRA in a timely manner, for approval by
CMRRA.

In addition, Manufacturer’s payment of Royaliies and electronic royalty statements shall be
accompanied by accurate printed and electronic summaries of the total amounts payable to cach
Affiliated Publisher, in the format attached hereto as Schedule ‘I, Any adjustment appearing on a
statement must be accompanied by sufficient reasonable information to explain the purpose for
which such adjustment was made.

The number of units for which Royalties are being paid in each quarterly period shall be
adjusted to indicate any reserve(s) claimed by Manufacturer pursuant to section 11 of thig
Agreement, whether the reserves are withheld or liquidated, For greater clarity, each line item on
Manufacturer’s royalty statement shall indicate the number of units payable, accounting for any
reserve. Areserve cannot be accounted for by reducing or increasing the royalty amount payable for
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each line item, or by reducing or increasing the total amount of royaltics payable either to an
Affiliated Publisher or Non-Affiliated Publisher, or the total amount of royalties payable to
CMRRA.

(d)  Unlicensed Recording Lists: Bach quarterly payment of Royalties will be accompanied
by an accurate cumulative listing of all Recordings sold or otherwise distributed by Manufacturer up
to the end of the quarterly period priot to the Due Date, in respect of which Royalties have not been
paid by Manufacturer or Mechanical Licenses have not for any reason been obtained for any
ownership interest in any musical compositions reproduced therein (“Unlicensed Recording List .
Manufacturer shall provide CMRRA with the Unlicensed Recording List in the format set out in
Schedule “F” or in an clectronic format mutually agreeable to CMRRA and Manufacturer, The
Unlicensed Recording List will include all data which is indicated as “Mandatory” on the said format
and may include data which is indicated as “Conditional”, More specifically, “Conditional” data is
data that must be provided to CMRRA., if it is available to Manufacturer.

(¢}  Licensing and Payment of Royallies on Unlicensed Recordings: CMRRA shall, upon
its receipt of an Unlicensed Recording List, review such list and identify any mugical compositions
which are Authorized Compositions or Non-Authorized Compositions and will issue Mechanical
Licenses to Manufacturer with respect thereto pursuant to this Agreement, Manufacturer will, upon
receipt of same, execute ecach Mechanical License and return such Mechanical License to CMRRA.
Payment of all accumulated Royalties respecting such Authorized Compositions or Non-Authorized
Compositions and Royally statements respecting such payment in like form fo that set out in section
4(d) herein shall be delivered to CMRRA on the following Due Date.

(D Interest on Unlicensed Recording:

() No dpplication Made: Whore CMRRA identifies a composition and issues a
Mechanical License pursuant to section 4(e) herein respecting a Recording
containing a reproduction of an Authorized Composition represented by an Affiliated
Publisher and no proof of application for such license can be provided respecting
such Recording, then inferest will be payable upon the payment of Royalties with
respect thereto, such interest 1o be caleulated pursuant to section 4(g) herein from the
next Due Date subsequent 1o the Release Date of the Recording to the date of
payment.

(i)  Where Application Made — Insufficient Information: where CMRRA identifies
a composition and issues a Mechanical License purshant to section 4(c) herein
respecting a Recording containing a reproduction of an Authorized Composition
represented by an Affiliated Publisher and an application was received from
Manufacturer respecting such Recording, but CMRRA advised Manufacturer that
such application did not disclose at least the title of the musical composition, the
name(s) of the author(s) or the publisher(s) to enable CMRRA 1o identify the
composition, then interest will be payable upon the payment of Royalties with
respect thereto, such interest to be calculated pursnant to section 4(g) herein from the
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next Due Date subsequent to the Release Date of the Recording to the date of
payment, exctuding the period of time commencing upon the date of application to
CMRRA and concluding sixty (60) days after the date of CMRRA’g response to
Manufacturer with respect to such application (“Inferest-Free Period”), In the event
that Manufacturer supplied additional information to CMRRA within such gixty (60)
day period in an effort to identify the composition or the ownership thereof and such
information does not enable CMRRA to do g0, the conclusion of the Interesi-Free
Period shall be extended to that date which is sixty (60) days after which CMRRA
advises Manufacturer that it remains unable to identify the composition in question,
The Interest-Free Period may likewise be extended by the provision of further
information by Manufacturer to CMRRA,

(iif)  Where Application Made - Unrepresented Publisher: where CMRRA
identifies a composition and issues a Mechanical License pursuant to section 4(e)
herein respeeting a Recording containing a reproduction of an Authorized
Composition represented by an Affiliated Publisher and an application was received
from Manufacturer respecting such Recording, but CMRRA advised Manufacturer
that it did notrepresent the Publisher thereof af the time of such application, but that
the publisher had become affiliated with CMRRA subsequent to such application,
then no interest will be payable upon the payment of Royalties with respect thereto,

(ivy  Royaities Withheld: Where, notwithstanding the issuance of a Mechanical
License by CMRRA, Manufacturer withholds the paymoent of Royalties without just
cause and includes such royaltics on an Unlicensed Recording List, Manufacturer
will pay all such Royalties to CMRRA on the next subsequent Due Dale together
with interest to be calculated pursuant to section 4(g) herein from the next Due Date
subsequent to the Release Date of the Recording to the date of payment, CMRRA’s
receipt of such Royalties will not impair or diminigh its remedies atising from such
withholding of Royalties. Where a manufaciurer withholds payment of Royalties
pursuant 1o this subsection, it will notify CMRR A with same and its reasons for such
withholding,

(8) Calculation of Interest: Where interest is payable pursuant to section 4(1) herein, it
shall be calculated on the basis of a rate which is equal to the prime rate as set from time to time by
the Bank of Canada plus two petcent (2%) on a quarterly basis during the period in which interest is
to be calculated pursvant o section 4(f) herein,

5. Free Goods
Except as provided in sections 6 and 7 herein, royalties will be paid quarterly on Recordings
distributed on a free or no charge basis, on the same rates and terms that apply to Recordings

otherwise sold,

6. Promotional Copies
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(a) Allowance: No royalties will be payable on Promotional Products, as that term is
defined herein, up to 4 maximum of two thousand (2,000) units (all formats combined).

(b)  Manufacturer shall provide CMRRA with one (1) copy of each such Promotional
Product for CMRRA’s inspection at the same time at which such Promotional Product is digtributed
by Manufacturer. CMRRA will not sell or otherwise distribute any Promotional Products provided
to it hereunder. To the extent that any Promotional Product contains any Authorized Composition,
the provision of a copy of such Promotional Product to CMRRA is deemed to be an application for
a Mechanical License with respect theteto, and each Authorized Composition reproduced therein is
deemed to be licensed pursuant to the terms hereof, and no royalties are payable with respect
thereto,

7. Controlled Compositions

(a)  Definitions: In this Section, the fallowing terms shall have the meanings indicated be-
low:

Recording Agreement: A written agreement between Manufacturer and a recording artist for
the production of master recordings or a like agreement between Manufacturer and a third
party by which the rights granted in such agreement are assigned or licensed to Manufacturer
by such recording artist or third party.

Controlled Composition: A musical composition which is wholly or partially owned or
controlled by any person, firm or corporation which has granted or authorized the granting of
rights thereto in a Recording Agreement,

Controlled Composition Clause: Any provision of a Recording Agreement that grants or
authorizes the granting of Mechanical Licenses at a rate with respect to a Controlled
Composition.

(b) Non-Controlled Compositions: Any Authorized Composition or partial ownership
interest therein that is not subject to such control, ownership or other form of interest as would
make it subject to the provisions of a Controlled Composition Clause will be payable ai the
applicable Royalty Rate as set out in section 3.

(¢)  Licensing of Controlled Compositions: Subject to section 7(0) herein, Manufacturer
will apply to CMRRA for Mechanical Ticenses for the reproduction of Controlled Compositions in
Recordings pursuant to the terms hercof, The Royalty Rate payable for a Controlled Composition
shall be determined solely in accordance with the Controlled Composition Clause, provided
however that:

(c.)  Pre-October 1, 1988: Where the Release Date of a Recording occurred prior to
October 1, 1988;
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(i) Definition: The terms “statutory rate”, “industry rate” or any term having a similar
effect in a Recording Agreement shall be deemed to refer to the applicable royalty
rale below (“Base Royalty Rate™) as of the Release Date, for the first five minutes
of playing time (or less) of an Authorized Composition:

Release Date Royalty applicable on that date
Jan. 1, 1924 - Dec. 31, 1977 2 coents
Jan. 1, 1978 - Jun. 30, 1981 2 3/4 cents
Jul, 1, 1981 -Dec. 31, 1982 4 cents
Jan, 1, 1983-Jun. 30, 1984 41/4 cents
Jul. 1, 1984- Dee, 31, 1985 41/2 cents
Jan, 1, 1986-Sept. 30, 1988 5 cents

(i) Playing Time Exceeds Five Minuies; Where the playing time of a Recording of a
Controlled Composition exceeds five (5) minutes, the Base Royalty Rate shall be
increased by one fifth of its value for cach minute (ot part thereof) of additional
playing time;

(li)Minimum Per-Composition Rate; In no case shall the Royalty Rate payable for a
musical composition be less than two (2) cenis;

(iv)Payment of Royalties: Royalties will be paid by Manufacturer pursuant to the
terms of section 4 of this Agreement,

(¢2)  October 1, 1988 - September 30, 1990; Where the Release Date of a Recording of a
Controlled Composition oceurred on or after October 1, 1988 and on or before September 30, 1990,

() Definition: The terms “statutory rate”, “industry rate” or any term having a similar
cffect in a Recording Agreement shall be deemed to refer to the Royalty Rate for
Recordings applicable during each Period as set out in section 3 herein for a Recording of
{ive (5) minutes playing time or less,

(i) Royally Rate Percentage: Where the Percentage [hereinafter defined in scction
7(c2)(iif)] is less than seventy five percent (75%), it will be deemed to be equal to
seventy-five percent (75%), Where the Percentage in the Controlled Composition Clause
is higher than seventy-five (75%), the Percentage will be equal to that number set out in
the Controlled Composition Clause.

(i) Cap Provisions: Where a Controlled Composition Clause limits the total Royalties
which a Manufacturer will pay with respect to all musical compositions reproduced on an
LP, MC, CD or DR, by setting a maximum amount (“Cap”) which is determined by
multiplying a whole number (“Multiplier”) by a percont-age (“Percentage™) of the Royalty
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Rate, such provision will be given full force and effect in the determination of the Royalty
Rate for any Controlled Composition to which this section 7 (¢.2) applies, provided that in
no event shall the royalty rate payable for a musical composition be at a rate which is less
than fifty percent (50%) of the Royalty Rate for a Recording with a playing time of less
than five (5) minutes which is applicable during each Period as set out in section 3 herein.

(iv) Free Goods: Where a Controlled Composition Clause provides that Royalties may
be paid on less than one hundred percent (100%) of all Recordings sold, Royalties shall be
paid on the proportion of all Recordings on which Manufacturer is obliged to pay
Royalties which is set out in the Controlled Composition Clause, or upon eighty-five
percent (85%) of all Recordings sold whichever amount is greater,

(€3) Post-Oclober 1, 1990: Where the Release Date of g Recording of a Conirolled
Composition oceurred or occurs on of after October 1, 1990,

(1)  Definition: The terms “statutory rate”, “industry rate” or any term having a similar
effect in a Recording Agreement shall be deemed to refer o the Royalty Rate for
Recordings applicable duting each Period as set out in section 3 herein for a Recording of
five minutes playing time or less.

(i) Royalty Rate Percentage: Where the Percentage [as hereinafter defined in section
7(e.3)(iii)] is less than seventy five percent (75%), it will be deemed to be equal to
seventy-five percent (75%). Where the Percentage in the Controlled Composition Clause
is higher than seventy-five (75%), the Percentage will be equal to that number set out in
the Controlled Composition Clause.

(iii) Cap Provisions, Where a Controlled Composition Clause limits the total Royalties
which a Manufacturer will pay with respect to all musical compositions reproduced on an
LP, MC, CD or DR, by seiting a maximum amount (“Cap”) which is determined by
multiplying a whole number (“Multiplier™) by a percentage (“Percentage”) of the Royalty
Rate, such provision will be given full force and effect in the determination ofthe Royalty
Rate for any Controlled Composition to which this section 7(c.3) applies, provided
however that the number of compositions shall be determined as follows:

(1) Albums: With respect to an LP, MC, CD, or DR, containing no
less than eight (8) musical compositions, where the Multiplier in the
Controlled Composition Clause is less than twelve (12), it will be
deemed to be equal to twelve (12), Where the Multiplier in the
Controlled Composition Clause exceeds twelve (12), the Multiplier
will be equal to that number,

(2) Multiple-Album Configurations: With respect to a multiple set
consisting of more than one I.P, MC, CD or DR, the Multiplier shall
be as follows;
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Number of LP’s, MC’s, CD’s Multiplier
or DR's in Multiple Set
2 20
3 28
4 36
5 44
each additional | add 8

(3) Singles and Other Formats: With respect to singles, cassette-
singles CD singles and all other non-album and non-multiple album
formats, the Multiplier shalt be that number set out in the Confrolled
Composition Clause.

(v) Multiple Mixes: Whete a CD single or cassette single or “extended play” product
contains multiple versions of 4 Controlled Composition, CMRRA will issue a Mechanical
License and Royalties will be payable at the full Royalty Rate by Manufacturer only with
respect to the Recording of such Controlled Composition with the longest running time,
Such Mechanical Licenss will be deemed to include all other versions of such Controlled
Composition reproduced on such product, In no event will this section apply to the
reproduction of Non-Controlled Compositions, provided that Manufacturer may make an
application to CMRRA on behalf of the Affiliated Publisher of a Non-Controlled
Composition for a Royalty Rate which is at variance from that otherwise applicable
pursuant to the ferms of this Agreement,

(v) Minimum Per-Composition Rate: Notwithstanding the application of any Cap
Provision, as modified by this section 7(¢.3), in no event shall the royalty rate payable for
a musical composition be at a rate which is less than fifty percent (50%) of the royalty
rate for a Recording with a playing time of less than five (5) minutes which is applicable
during cach Period as set out in section 3 herein,

(vi) [Iree Goods: Where a Controfled Composition Clause provides that Royaltics may
be paid on less than one hundred percent (100%) of all Recordings sold, Royaltics shall be
paid on the proporiion of all Recordings on which Manufacturer is obliged to pay
Royalties which is set out in the Controlled Composition Clause, ot upon eighty-five
percent (85%) of all Recordings sold whichever amount is greater.

(d)  Recording Agreement Fxcerpis: No Mechanical License will be issued in respectofa
Controlled Composition unless and until Manufacturer provides CMRRA with excerpts from the
applicable Recording Agreement which contains the Controlled Composition Clause relied upon by
Manufacturer and which discloses the following information:

(1)  The date of the Recording Agreement;
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(if)  the names of all parties to the Recording Agreement;

(iif) the Controlled Composition Clause;

(iv) any defined terms set out in any of the above excerpts; and,
(v) the signed and dated signature page,

Notwithstanding the foregoing, nothing contained herein shall derogate from the validity or
enforceability of any Centrolled Composition Clause relied on by the Manufacturer as between
Manufacturer and any party other than CMRRA or an Authorized Publisher.

(e)  Failure to Provide Excerpts: In the event that the excerpts from the applicable Re-
cording Agreements set out in section 7(d) herein are not provided to CMRRA within sixty (60)
days of the Release Date of a Recording, CMRRA may provide Manufacturer with thirty (30) days’
written notice of its intention fo issue a Mechanical License in respect thereof at the full Royalty
Rate, If Manufacturer has not provided said excerpts within'said notice period, CMRRA may issue
a Mechanical License respecling such Recording at the full Royalty Rate (“Full-Rate License™).
Subsequent production by Manufacturer of said excerpts will retroactively cure any prior failure to
provide same, On the provision of said excerpts, CMRRA will amend the Full-Rate T icense to
conform to the applicable provisions of this section 7, Manufacturer will be entitled to make
adjustments for any overpayment of Royalties which ocours pursuant to this section 7(e).

(f)  Challenge to Controlled Compositions. Ttis understood and agreed that nothing in this
section shall influence or affect any challenge by any persons, in any forum, of the validity or effect
of any Controlled Composition Clause or part thereof,

8. Deletes

(a)  Deletion: Whore Manufacturer deletes a Recording containing reproductions of
Authorized Compositions licensed to Manufacturer hereunder from its catalogue of products
offered for sale to its customers (“Deleted Recordings™), it will provide CMRRA with written
notice of such deletion on a quarterly basis. Manufacturer may, for this purpose, provide CMRRA.
with a copy of the deletion notice which it provides to ifs customers,

(b) Royalty:

(1) Destruction of Deleted Recordings: Where Manufacturer
destroys Deleted Recordings, no royalty shall be payable to CMRRA.
with respect thereto. Manufacturer will maintain reasonable records
and documentation of such destroyed goods which shall be made
available to CMRRA upon request,

(i)  Sale of Deleted Recordings: Where Manufacturer sells
Deleted Recordings, the Royalty payable will be as follows:
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(A) Where Deleted Recordings are sold at or below three
dollars and fifty cents ($3.50) each, Manufacturer will
pay a Royalty equal to fifteen per cent (15%) of the
proceeds of such sale.

(B) Where Deleted Recordings are sold for greater than three
dollars and fifty cents ($3.50) each, Manufacturer will
pay the Royalty Rate otherwise applicable pursuant to this
Agreement,

(iif)  Payment of Royaity: The amount and payment of Royalties
referted to in subsection 8(b)(if) herein will be payable on the next
Due Date and will take into account CMRRA’s share of market as
agreed upon between CMRRA and Manufacturer, Manufacturer will
maintain records of the proceed of sale of Deleted Recordings and
submit such information to CMRRA along with its payment of
Royalties

(¢)  Cancellation of Licenses; Where Manufacturer has provided CMRRA with notice of
Deletion as set out in section (a) berein, CMRRA will cancel all Mechanical Licenses issued to
Manufacturer respecting such Deleted Recording, provided that all rights (except for the right to
manufacture further Recordings), representations, warranties, covenants, indemnifications and
obligations shall survive the cancellation thereof,

9. Royalty Reduction for Budget Recordings
(8)  Definition. In this section,

(i)  “Best Selling Price” means the price in effect to the largest-volume dealers
purchasing Recordings from Manufacturer,

(i)  “Full Line Product” means the product line released by Manufacturer containing
most of Manufacturer’s new releases;

(i)  “Budget Recording” means a Recording, the Best Selling Price of which is fifty-
five percent (55%) or less of the Best Selling Price for Full Line Product offered for sale
by Manufacturer,

(iv)  Where Manufacturer does not sell or otherwise distribute Full Line Products,
“Budget Recording” means a CD whose Best Selling Price is less than three dollars and
fifty cents ($3.50) and an MC whose Best Selling Price ig less than two dollars ($2.00),
If, during the Term hereof, Manufacturer begins selling Full Line Products, “Budget
Recording” shall, from and after the date on which Manufacturer commences to sell or
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otherwise distribute such Full Line Products, be determined according to the terms of
subsection (iii) herein,

(b) Budget Rate: Manufacturer may apply to CMRRA for, and CMRRA shall issue,
Mechanical Licenses for Authorized Compositions reproduced on Budget Recordings on the basis
of three-quarters (3/4) of the Royalty Rate which would otherwise beapplicable pursuant {o section
3 during each Period (“Budget Reduction”), Where, pursuant to section 7 herein, Manufacturer is
entitled to a Royalty Rate which would be lower than that set out in this section, Manufacturcr may
make application for, and CMRRA shall issue Mechanical Licenses for Authorized Compositions
on such basis, provided that the Budget Reduction and any Royalty Rate reduction pursuant to
section 7 herein are mutually exclugive.

(¢)  Restriction: The Budget Reduction is applicable only to Budget Recordings that
contain at least either cight (8) musical works or, in the case of classical or serious music, at least
thirty (30) minutes of playing time,

(d)  Mid-Line Recordings: Recordings known in the trade as “mid-line” Recordings are
specifically excluded from the Budget Reduction.

(e)  Provision of Pricing Information: Manufacturer shall submit to CMRRA. cutrent price
list information to qualify for the Budget Reduction.

(B Instructions of Affiliated Publishers: The Budget Reduction is subject (o the
individual instructions of the Affiliated Publishers, and nothing in this section precludes Affiliated
Publishers from negotiating individually a lower rate or other terms for Budget Recordings,

10. Exports

Unless otherwise agreed by the parties hereto, Recordings exported by Manufacturer will be
licensed by and royalties will be paid 1o the mechanical rights society and/or responsible publishei(s)
in the country to which the Recordings are exported, and that Manufacturer will not be liable to
CMRRA for the payment of Royalties on such exported Recordings to the extent that such
Recordings are otherwise subject to Mechanical Licenses issued to Manufacturer by CMRRA
hereunder (“Export Exemption™), Manufacturer will provide CMRRA with advice ona timely basis
of all Recordings manufactured pursuant to Mechanical Licenses issued hereunder for which
exemption from Royalty payment is claimed by Manufacturer on the grounds of export, including
quantity, catalogue number and identification of purchaser by name and country,

It is understood and agreed that the Export Exemption is intended to apply only to
Recordings in respect of which all applicable mechanical licenses are obtained and applicable
royalties are paid in the territory into which they have been exported, and that the Export Bxemption
is not intended to provide Manufacturer or the importer or purchaser of such exported Recordings
with the opportunity to export or obtain Recordings free of any royalfy payments or obligations,
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In addition, Manufacturer will, upon request by CMRRA, provide representatives of
CMRRA with reasonable proof that mechanical licenses have been obtained and applicable royalties
have been paid on exported Recordings in the territories into which they have been exported. If
Manufacturer is unable to provide CMRRA with such proof for any Recordings in respect of which
it claims the benefit of thig section, Manufacturer will be obliged to obtain Licenses and pay
Royalties as provided hereunder in respect of such Recordings

11, Reserves and Returns

(8)  Reserve Allowance: Manufacturer shall be entitled to a reasonable reserve against the
return of Recordings sold or otherwise distributed, save and except for “onc-way sales” of
Recordings where such Recordings are sold or otherwise distributed by Manufacturer where the
purchaser thereof is not entitled 1o return same. Amounts held in reserves will be paid out on a
regular quarterly basis, over a maximum period of five (5) calendar quarters, whereby any amount
entering the reserve shall be fully liquidated no later than five (5) calendar quarters after such
amount entered the reserve,

(b) Reserve dccounting: The number of units for which Royalties are paid shall be
adjusted to indicate any reserve(s) claimed by Manufacturer pursuant to Section 11(a) above,
whether the reserves are withheld or liquidated, For greater clarity, Manufacturer’s reserve shall be
withheld or liquidated only by adjusting the numbet units payable and not by reducing or increas ing
the Royalty amount payable for each line item, or by reducing or increasing the total amount of
Royalties payable, either fo an Affiliated Publisher, Non-Affiliated Publisher or CMRRA.

(¢)  Returns in Excess of Reserves: Royalties associated with returned Recordings in
exoess of the reserve held by Manufacturer shall be carried forward as a negative credit balance for
the applicable Musical Work or share thereof, and shall not be recouped against royaltics otherwise
payable to CMRRA,

12, Termination
(@) Termination of Agreement:

(i)  Insolvency of CMRRA: This Agreement shall ferminate in the event that CMRRA is
voluntarily wound up or becomes insolvent, makes ot is the subject of an assignment in
bankruptey or if a receiver is appointed to manage the affairs of CMRRA, In the event of
such termination, all Mechanical Licenses issued by CMRRA to Manufagturer will
remain in full force and effect directly between Affiliated Publishers and Manufacturer for
the remainder of the Term hereof,

()  Insolvency of Marufaciurer: CMRRA may terminate this Agresment in the event
that Manufacturer is voluntarily wound up, or is the subject of an assignment in
bankruptcy or if a receiver is appointed to manage its affairs, In the event of such
termination, all licenses issued to Manufacturer by CMRRA hereunder will be terminated
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forthwith and Manufacturer will render an accounting and payment to CMRRA of all
royalties due and owing thereunder,

(iii) Breach of Agreement by Mamyfacturer: CMRRA may terminate this Agreement in
the event of any material breach of its terms or of the fexms of any Mechanical License
issued by CMRRA to Manufacturer, Prior to effecting such termination, CMRRA shall
give Manufacturer written notice of its intention to terminate in the manner set out herein.
If Manufacturer fails to take reasonable steps to cure such breach within thirty (30) days
following the date of such notice, then this Agreement and all Mechanical Licenses issued
hereunder shall texminate on the thir(y-first (31st) day following such notice. Upon such
termination, Manufacturer will forthwith render an accounting and payment to CMRR A
of all Royalties due pursuant to this Agreement.

) Termination of Individual Mechanical Licenses: Subject to the provisions of Exhibit
“A” hereto, CMRRA may terminate any individual Mechanical License issued hereunder upon
Manufacturer’s material breach of any of the terms thereof by giving written notice of such breach
as set out herein. If Manufacturer fails to take reasonable steps to cure such breach within thirty
(30) days following the date of receipt of such notice, then the said Mechanical License shall
terminate on the thirty-first (3lst) day following the receipt of such notice. Upon any such
termination of a Mechanical License, Manufacturer will render an accounting and payment to
CMRRA. of all Royalties due and owing thereunder in the course of its next quarterly Royalty
accounting,

13, Arbitration

Disagreements regarding the interpretation of the terms of this Agreement shall first be the
subject of discussion between CMRRA and Manufacturer. Failing resolution of the disagreement by
such discussion, it shall be referred to arbitration pursuant to the provisions of the Arbitrations Act,
5.0, 1991, ¢.17, as amended from time to time. The reference fo arbitration shall be to one arbitrator,
if the parties agree upon one arbitrator, otherwise to three arbitrators, one of whom shall be chosen
by each party to the dispute and the third by the two so chosen and the third arbitrator so chosen
shall be the Chairman. The award may be made by the majority of the arbitrators, Pursuant o s.45(3)
of the said Act, the award may be appealed by either party to a Court on a question of fact or on a
question of mixed fact and law,

14. Amendment and Seyerability

This Agreement may only be amended in writing signed by the parties hereto, A waiver by
either party hereto of any term or condition of this Agreement or of any individual Mechanical
License incorporating this Agreement by reference shall not be deemed or construed as a waiver of
any condition or term hereof for the future or of any subsequent breach thereof. All remedies
contained in this Agreement and in any individual Mechanical License incorporating the terms of
this Agreement by reference shall he cumulative and none of them shall be in limitation of any other
remedy. To the extent thatany provision hereof may be judicially or administratively determined to
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be illegal or otherwise void, other than articles 2 and 7 herein, it is severed herefrom and will not
otherwise affect or otherwise derogate from any other term hereof,

15. Audit

(8)  Audit Right: Manufacturer hereby agrees that CMRRA, on behalf of its Affiliated
Publisher(s) and those listed on Schedule “B” hereto, shall have the right, not more than once in any
twelve (12) month period, to conduct, at its own expense, a Copyright Royalty Examination
(“Audit”) of Manufacturer’s books and records as the same relate to the use of the Authorized
Compositions and those listed on Schedule “B” hereto, which are the subject of Mechanical
Licenses incorporating this Agreement, provided that CMRRA provides Manufacturer with
reasonable written notice of its intent to conduct an Audit not less than twenty (20) business days
prior to such Audit, and provided further that no such Audit shall take place within thirty (30) days
priot to any Due Date. The Audit right may be exercised only once during any calendar year with
respect to royalty statements rendered within two (2) years of CMRRA’s receipt of said statements,

(b)  Books and Records to be Kept: Without limiting the generality of the foregoing, such
books and records shall include books of account and supporting documentation relating to the
manufacture, sale or other distribution and return of Recordings sold or otherwise distributed by
Manufacturer. Such books and records shall be maintained in a meanner consistent with such
Generally Accepted Accounting Principles as are and may be established from time to time by the
Canadian Institute of Chartered Accountants.

(e}  Access to Information: Without limiting the generality of the foregoing, Manufacturer
shall advise CMRRA. and ifs agents, upon request thereof, where such records, books and sup-
porting documentation are kept and shall provide CMRRA and its agents with such information,
CMRRA and its agents shall have the right to take hand-written extracts and to make photocopies
and computer reports of such records, books and supporting documentation as CMRRA and its
agents determine are reasonably necessary and convenient for the efficient conduct of the Audit,

(d)  Verification by Third Party: in licu of exetcising the Audit Right herein, CMRRA
may, in its sole discretion, accept the findings of'a mutually acceptable examiner engaged by and at
the cost of Manufacturer, including but not limited to an auditing or accounting firm, for the
purpose of verifying the accuracy of Manufacturer’s records and payments made pursuant {o this
Agreement,

Mechanical Licensing Agreement (Independent Labels) — Model I-1 Page 23
Jawuary 1, 2013



271

16. Applicable Law

This Agreement shall be interpreted and governed by and pursuant to the laws of the
Province of Ontario.

17. Notice

Any notice or other communications hereunder will be in writing and must be delivered by
personal service, facsimile or by pre-paid registered mail to CMRRA and Manufacturer at the
addresses set out in this Agreement, and such notice or communication will be deemed to be
received in the case of personal service on delivery, or if by facsimile on the day of transmission, or
if mailed on the fifth business day following its mailing. Either party may change its address for
notice provided above by giving notice to the other party, Notwithstanding the foregoing, notice of
material breach of any term or condition of this Agreement shall be by prepaid registered mail and
shall be deemed received on the date of actual receipt by the addressee.

18, Enfire Agreement

This Agreement and the Schedules and Exhibits attached hereto constitute the entire
agreement between the parties and neither party hereto is bound by any representation or inducement
not set forth herein,

19, Titles

Section titles herein are merely for identification and will be of no effect whatsoever in the
application and construction of this Agreement or its provisions,

20. Currency

All royalties paid pursuant to Mechanical Licenses issued hereunder shall be caloulated and
paid in Canadian funds,

21, Assignment

Neither this Agreement nor any Mechanical License issued by CMRRA to Manufacturer
hereunder may be assigned by Manufacturer in whole or in part without the express prior written
consent of CMRRA, save and except for any assignment necessitated by a change in control or
ownership of Manufacturer oceasioned by the acquisition of a substantial conirolling interesi in the
shares thereof or through the merger of Manufacturer with another firm, in which case assignment
will be subject to immediate notification to CMRRA, provided that the assignee in such case is a
party hereto,
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22. Representation and Warranty by CMRRA

CMRRA represents and wartrants that its Affiliated Publishers and Non-Affiliated Publishers
own and/or control the reproduction tights in the Authorized Compositions and Non~Authorized
Compositions pursuant (o the terms and conditions of thig Agreement and that they have authorized
CMRRA fo enter into this Agreement with Manufacturers and to grant Mechanical Licenses to
Manufacturers as sot out herein,

Inthe event that the above representation and/or watranties is or are breached with respectto
ay Composition licensed hereunder, and Manufacturer is found lable or settles any claim for
damages as a result thereof, CMRRA will indemnify Manufacturer against and hold Manufacturer
harmless from any and all claims, demands, liabilities and losses (including reasonable legal fees,
interest and court costs) atising out of or in any way related to such breach, CMRRA agrees that
Manufacturer may withhold such sums due CMRRA or Affiliated Publisher pursuant to the
provisions of section 4(f)(iv) herein, in such amounts reasonably related fo such claims wntil such
time as such claims are reduced to a final judgment by a court of competent jurisdiction or are
settled.

CMRRA agrees that during the Term it shall maintain, in good standing, an errors and
omissions insurance policy with coverage in an amount sufficient to indemnify Manufacturer(s) for
any breach of representation and/or warranty as set out above.

23, Confidentiality

Either party hereto may disclose the existence of and the terms of this Agreement to any
person, firm or corporation. Howevet, all transactions cartied on pursuant to this Agreement,
ineluding the application for any Mechanical License by Manufacturer, the issue of such Mechanical
License by CMRRA, the payment of royalties thereunder by Manufacturer to CMRRA and the
contents of any correspondence or dealings between the parties hereto respecting such applications,
Mechanical Licenses or Royally paymenis shall at all times be treated in a confidential manner by
both parties hereto and shall not be disclosed by either party to any other person, or 1o any firm or
corpotation without the express prior written consent of the other, save and except for such
disclosure as may be reasonably necessary to cither party’s directors, officers, auditors (including
CMRRA’s auditors in the course of their conduct of any audit of Manufacturers hereunder),
subsidiaries or parent fitms or corporations,
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IN WITNESS WHEREOF the parties hereto have caused this Agreement 1o be executed as of
the day and year first above written,

CANADIAN MUSICAL REPRODUCTION
RIGHTS AGENCY LTD.

Name: Caroline Rioux
Title:  President

Date:

[Name of Manufacturer]

Name:

Title:

Date;
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EXHIBIT “A” Standard CMRRA Mechanical License

Hach Mechanieal License issued by CMRRA to Manufacturer hereunder will set out on its face
the following information;

License Number

Name of Manufacturer

Address of Manufacturer

Title of Authorized Composition

Composer(s), Author(s) and Atranger(s) of Authorized Composition
Ownet/Administrator of Copyright

Percentage of Copyright owned or administered by Owner/Administrator
Featured Autist/Group performing Authorized Composition on Recording
Release Date of Recording

Playing Time of Recording

The Recording’s Universal Product Code (UPC)

Manufacturer’s Catalogue Number for the Recording

Contrivance

Album Title (where applicable)

Date of Tssue
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TAKE NOTICE that Schedule “A” to the Mechanical Licensing Agreement dated as of January
1, 2013 between CMRRA and Manufacturer is hereby amended to add the following persons,
firms and/or companies as Affiliated Publishers:

Date;

Name of Affiliated Publisher
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SCHEDULL #A”: Affiliated Publishers

The following music publisher affiliates of CMRRA are hereby added as Affiliated Publishers to
the Mechanical Licensing Agreement dated as of January 1, 2013 between CMRRA and
Manufacturer:

(computer printout)
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SCHEDULE “B”; Non-Affiliated Publishers and Non-Authoxized Compositions

The following music publishers are Non-Affiliated Publishers pursuant to the Mechanical
Licensing Agreement dated as of January 1, 2013 between CMRRA and Manufacturer:

Name of Non-Affiliated Publisher
Abkeco Music Inc,

Ashtray Music

Axe Music

Black Tee Magic Publishing

Legs Music Inc.

The following Musical Works are Non-Authorized Compositions pursuant to the Mechanical
Licensing Agreement dated as of January 1, 2013 between CMRRA and Manufacturer :

Musical Work Author(s) Publisher |
“White Christmas” | Irving Berlin Irving Berlin Music Cotp,
c/o Williamson Music
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SCHEDULE “C”; Standard Royalty Format

Generalized Royalty Input file for submission of Royalty ¢

May 11, 1999)

Note: all numeric fields are implicitly zoned numeric

Field Name

Type

Mandatory

Header Record - Company and period Identifier

Record code

* Company Name
Period start
Period end
Transmission date

2a
50a
8a/mn
8a/n
8a/n

Yes
Yes
Yes
Yes
Yes

Publisher Header Record - Publisher information

Record code
Publisher number
Publisher name

2a
10a
50a

Publisher Balance Forward Detail Record

Record code
Publisher number
Transaction amount

* Transaction description

Field Name
Song Header Record

Record code

* Publisher number
Song Number
Song Title

Ak ISWC Code
Writer(s),Arranger(s)

2a
10a
13,2n
50a

Type

2a
10a
20a
50a
208
100a

Yes
Yes
Yes

Yes
Yes
Yes
No

Mandatory

Yes
Yes
No
Yes
No
No

ata to CMRRA rev 1.01 (as of

Detail
1 per file .

HC

left justified
yyyymmdd
yyyymmdd
yyyymmdd

1 per publisher- precedes song
information details

HP
left justified
left justified

1 or more per publisher -
precedes song information
details

DP

left justified
Signed field
left justified

1 per song within publisher

as

left justified
left justified
left justified

left justified: delimited by ~’
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Field Name

#Ex%  Record code
Transaction ¢ode

Publisher number
* Song Number

Song Title
Catalogue numbet
CMRRA license #

Net Units
Rate type code

Rate paid
Percent ownership

Net amount
Timing

UPC code
ISWC code
Distribution method

Seng Trailer Record
Record code
Publisher number

Type

2a
24

10a
20a

50a
15
15

13,0n
la

15,9n
7,40

13.2n
6,0n

Z0a
20z
S5a

2a
10a

Mandatory

Yes
Yes

Yes
No

Yes
Yes
No

Yes
Yes

Yes
No

Yes
No

No
No
No

Yes
Yes

279

Detail

DS

left justified

Values:

N = Normal (default)

NC = Normal Controlled

NB = Normal Budget

A = Adjustment Normal

AC = Adjustment Controlled
AB = Adjustment Budget

B = Balance Fwd Normal

BC = Balance Fwd Controlled
BB = Balance Fwd Budget
matches ‘P’ record

song number left justified (if
available)

(matches *S’ record)

left justified - required if song
number absent

left justified

left justified, concatenation of
prefix, suffix

Signed field

Values:

‘P’ = rate + percent ownership
provided

‘B’ = blended rate i.e, rate x
percent ownership

(if available) - see Rate type
code

signed field

(if available)[Thmmss

(if available) includes check
digit

(HAN code for imports)

(if available)

(if'available) left justified

1 per song
TS
matches ‘P’ record
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Field Name
* Song Number
¥ Song Title
Units

i o Amount
Record count

Publisher Trailer Record
Record code

# Publisher number
Units

ook Amount
Record count

Company Trailer Record
Record code

# Company Name
Units

ok Amount
Record count

Legend:

Type
20a

50a
13,0n
13,20
6,0n

23
108
13,0n
13,2n
6,0n

2a
5018
13,0n
13,2n
6,0n

* = gdded to record definition

*#% = changed relative position in record
### = changed description or definition
¥#%* = code changed

FILE NAMING CONVENTION:

Mandatory
No

Yes
Yes
Yes
Yes

Yes
Yes
Yes
Yes
Yes

Yes
Yes
Yes
Yes
Yes

280

Detail

song number left justified (if
available)

left justified - required if song
number absent

hash total

payable amount

1 per publisher

TP

matches ‘P’ record
hash total

payable amount

1 per file

TC

left justified
hash total
payable amount

Manufacturer’s Royalty Statements will be named in accordance with the following convention;

Manufacturer Name_CVMIRRA Manufacturer ID
»  Manufacturer Name being the name of the manufacturer.

_Type YYYYMMDD.xiIs

CMRRA Manufacturer ID being the Manufacturer’s identification number as provided by

CMRRA,

>

» Type being Royalty Statement.

> YYYYMMDD being a sequence with YYYY indicating the year, MM indicating the month
and DD indicating the day of the applicable royalty period end date.

For example: 123 Records_456_Royalty Statement_20130331,xis

Mechanical Licensing Agreement (Independent Labels) — Model I-J

Jaruary 1, 2043

Page lit



281

SCHEDULE “D”: Standard Royalty Format

Pursuant to Section 4(c) of this Agreement Manufacturer's royalty statements will be delivered to
CMRRA in a Microsoft Excel file, or such other data file as agreed to in advance by CMRRA, in
accordance with the format and data requirements below. The following table lists the required data ficlds
that must appear in each file and a description of each data field, The data fields represent individual
columns in the spreadsheet

rANE DA

NoE DA Rieias eschlj) e equiremen
(1) | Publisher Name The name of the Copyright Owner as stated on CMRRA s Mandatory
: licenses,
{ii) Publisher Number The Copyright Owner identification number, as stated on Mandatory
CMRRA's Ticenses or as used in Manufacturer's own account
system, so long as such identification number is only ever used
to identify one specific Copyright Owner account and is not re-
used to identify a difforent Copyright Owner account,
(iil}) ! Iicense # Prefix The License Number Profix as provided by CMRRA, Mandatory
(iv) | License # Suffix The Iicense Number Suffix as provided by CMRRA, Meandatory
{v) Song Number The Musical Work’s identification number as stated on Mandatory
CMRRA's licenses or as used in Manufacturer's own accounting
system,
(vi) | Song Title The title of the Musical Work as stated on CMRRA's licenses in Mandatory
rospect of which Royaliles are being paid,
(vil) | Writer Name{s) The name of the authors and composets of the Musical Work. Mandatory
1 (vii}) | Unique Product The eatalogue number assigned to the Recording by IvMandatory
5 Identifier Manufacturer,
i (ix) Contrivance The configuration type of the Recording (contrivance), Mandatory
] 0 Royalty Rate The applicable Royalty Rae as per Section 3 or Section 9 of Mandatory

this Agreement, This value should be stated in dollars, for
: example, as 083

{ (i) | Ownership Percentage | The ownership Percentage of the Copyright Owner as stated on Mandatory
CMRRA's liconses, Must appear as a percentage amount (33,33)
r without the percent symbal,

T (xi}) 1§ Units The number of units for which Royalties are paid in the Mandatory
: quartetly period, net of reserves, whioh is the subject of the
: statement, Must not include comma separator,

| (xiil) | Royally Amount The total Royalties pald respecting the share of the Musical Mandatory
| Work that is the subject of the Mechanical License, Amount is
rounded to two decimal places and must not include a dollar
sign,

| (xiv) | Calendar Quarter The quarterly period that is the subject of the statement, Must be Mandatory
indicated as YYQQ. YY reprosents the last two digits of the
applicable year. The second Q represents the applicable

{ calendar quarter, For example, 12Q4 represents the 4™ calendar
| quarler of the year 2012,
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SCHEDULE “D”: Standard Royalty Format (continued)

As mentioned above, the data fields represent different columns of data that must appear in your
Mierosoft Excel report, It is of critical importance that the column sequencing is presented in exactly the
same order as in the above table and that the Data Fields cannot be merged in a single column, It is
essential that you do not add or remove a column.

The column width may vary; however, CMRRA iequires that it be submitted in a ‘flat file’ format,
This entails that each cell in each column is filled, even if the information is repeated from prior rows of
data (i.e. publisher name), The desired result is that each row is self-sufficient and independent from the
others,

Your spreadsheet must be free of embedded formulas and 'grand totals' for each column,

Manufacturer will ensure that its royalty statements conform to said format and will not make any
changes thereto save and except for those which are approved in advance by CMRRA,

FILIL NAMING CONVENTION:

Manufacturer’s Royalty Statements will be named in accordance with the following convention:

Manufacturer Name_CMRRA Manufacturer ID_Type YYYYMMDD.xls

»  Mannfacturer Name being the name of the manufacturer.

» CMRRA Manufacturer ID being the Manufacturer’s identification number as provided by
CMRRA,

» Type being Royaliy Statement,

» YYYYMMDD being a sequence with YYYY indicating the year, MM indicating the month
and DD indicating the day of the applicable royalty petiod end date,

For example: 123 Records_456_Royalty Statement 2013033 1.xls
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SCHEDULE “E”: Standard Format for Publisher Summary

Pursuant to Section 4(c) of this Agreement, Manufacturer's will deliver to CMRRA a summary of
the total amounts payable to each Affiliated Publisher, in a Microsofi Excel file, or such other data file as
agreed Lo in advance by CMRRA, in accordance with the format and data requirements below, The
following table lists the required data fields in each summary and a description of each field. The data
fields are to be presented as individual columns in the spreadsheet, with the exception of the last data field
in the table below,

ita Figlls: sDieseriptiv Reqiirerment:
Publisher Name The name Mandatory
licenses,
(i) | Publisher Number The Copyright Owner identification number, as stated on Mandatory

CMRRA's licenses or as used in Manufacturer's own account
system so long as such identification number is only ever used
to identify one specific Copyright Owner account and is not
re-used to identity a difforent Copyright Owner account,

(ii) | Total Payable to Publisher | The total Royalties payable to each Copyright Owner., . Mandatory

(iv) | Grand CMRRA Total The grand total payable to CMRRA., Must be indicated at the Mandatory
end of colimn (iii) above,

The data fields represent the different columns of data that must appear in your report with the
exception of (iv) which is a sum of column (iii).

FILE NAMING CONVENTION:

Manufacturer’s Publisher Summary will be named in accordance with the following convention;

Manufacturer Name_CMRBRA Manufacturer ID_Type YYYYMMDD.xls

»  Manufacturer Name being the name of the manufacturer,

» CMRRA Manufacturet ID being the Manufacturer’s identification number as provided by
CMRRA,

> Type being Publisher Summary.

> YYYYMMDD being a sequence with YYYY indicating the year, MM indicating the month
and DD indicating the day of the applicable royalty period end date.

For example: 123 Records 456 Publisher Summary 20130331
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SCHEDULE “F”; Unlicensed Recording List Standard Format

Pursuant to Section 4(g) of this Agreement, Manufacturet’s Unlicensed Recording List will be
delivered to CMRRA in a Microsoft Excel file in accordance to the format and data requirements below.
The following table lists the required data fields that must appear in each file with respect to each
unlicensed Musical Work, or share thereof, and a description of each data field. The data fields are to be
presented as individval columns in the spreadsheet,

Data fields matked as “Conditional” must be provided to CMRRA to the extent such information
is available to Manufacturer, or where such information is provided by Manufaciurer to an online music
service.

N ataiHielt Deseript Sh e ﬁ
(] Song ‘Title The title of the Musical Work Mandatory
(i Catalogue Number The catalogue number of the Recording as assigned by Mandatory
Manufacturer,
(iii) Cumulative Units The cumulative number of units for which Royalties are Mandatory
payable from inception of distribution of the Recording until
the end of the quarterly period which is the subject of the
statement, :
(iv) Royalty Rate The applicable Royalty Rato, Should appear as doliar amount Mandatory
(.083).
(v) Total Payable The total Royalties payable for the Musical Work as embodied | Mandatory
on the spoeiffc Recording,
{vi) Product Title The title of the Recording embodying the Musical Wotk. Mandatory
(vii) Performing Artist The name of each artist to whom the Track is credited. Mandatory
{viii) Timing The running time of the Track, in minutes and seconds, | Mandatory
{ix) ISRC ISRC number assigned to the Recording, where such Recording| Mandstory for
was released after January 1, 2007. The field is Conditional Post-2006
where such Recording is released prior to Janvary 1, 2007, Recordings.
Conditional
for Pre-2007
Recordings
{x) Writer Name(s) The name of the author(s) and composet(s) of the Musical Conditional
Worl,
(xi) Unlicensed Petcentage | The percentage interest therein in rospect of which Conditional
Manufacturer has not obtained a Mechanical License or has
not paid Royalties at the time such Unlicensed Recording List
was prepared, Should appear as a petcentage amount (33.33).
(xii) Release Dato The release date of the Recording, Conditional
Mechanitcal Licensing Agreement (Independent Labels) - Model I-1 Page vii
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1 Recording Deletion

Status

Information indicating whether the Recording is still active or
hag been discontinued, Expected values are the following:
DR for Recordings that have been discontinued

AR, for active Recordings that have not been discontinued

Mandatory

Deletion Date

The date on which the Recording was deleted from
Manufacturer’s catalogue of produets offered for sale to its
cuslomers,

Conditional

UPC Number

The Universal Product Code assigned to the album on which
the Track appears,

Conditional

Disc Number

The disc number associated with the Track such as in a box
sef,

Conditional

Track Number

The track number of the Track-on the album on which it
appears,

Conditional

Publisher Name

The name of the music publisher(s) associated with the
Musical Werl,

Conditional

Publisher Number

Manufacturer’s internal identification number assigned fo the
music publisher,

Conditional

Song Number

Manufacturer’s internal identification number assigned to the
Musical Work,

Conditional

Unlicensed Reason

The reason for which the Musical Work is on the Unlicensed
Recording List. Expected values are the following:

DISPUTE, for copyright ownership conflict of the Musical
Work

NO LICENSE, for Musical Works, or share thereof, for which
you have not recoived a Mechanical License

Tor all other reasons, you are required to provide a brief
explanation,

Conditional

(xxii)

Configuration

The conirivance or format of the Recording
(CD, LP, C8, eic..)

Conditional

i)

Calendar Quarier

The calendar quarter applicable to the Unlicensed Recording
List,

‘Conditional

(xxiv)

ISWC

The International Standard Work Code of said musical
composition,

Conditional

- (xxv)

Label Name

Label name associated with the Recording, This relates to
Manufacturers that handle Recordings for multiple labels.

Conditional

| (xxvi)

Transaction Type

Identifies the method used by the Manufacturer to distribute the
preduct. One of the following values is expected:;

RS, for Regular Sales

¥G, for Free Goods

PR, for Promotional Goods

Conditional

Mechanical Licensing Agreement (Independent Labels) — Model I-1
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SCHEDULE “B”; Unlicensed Recording List Standard Format (continued)
FILE NAMING CONYENTION:

Manufacturer’s Unlicensed Recording List will be named in accordance with the following

convention:

Manufactarer Name CMRRA Manufaciurer ID_Type YYYYMMDD,xls

»  Manufactorer Name being the name of the manufacturer.

» CMRRA Manufacturer ID being the Manufacturer’s identification number as provided by
CMRRA,

» Type being Unlicensed Recording List,

» YYYYMMDD being a sequence with YYY'Y indicating the year, MM indicating the month
and DD indicating the day of the applicable royalty period end date,

> For example: 123 Records_456_Unlicensed Recording List 20130331

Mechanical Licensing Agreement (Independent Labels) — Model 1] Page ix
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SCHEDULE “G”: License Application Information

Pursuant to section 2.(d) of this Agreement, Manufacturer’s license application must disclose at
least the following mandatory Information for each Track:

(i)
(if)
(iif)
(iv)
v)
(vD
(vii)

(viif)
(ix)

Name and address of the Manufacturer;

Performing artist to whom the Track Is credited;

Title of the Recording;

Release date of the Recording;

Configuration type(s) of the Recording;

Manufacturer’s unique catalogue number for each Recording configuration;

Title of Musical Work, as well as the title of each individual Musical Work contained in a
medley, mash-up or used as a sample;

Name of each author and composer of the Musical Work(s);

Ronning time of the Track as well as the running time of each individual Musical Work
contained In a medley;

The following is a list of Conditional data that must be provided to CMRRA if it is available to

Manufacturer:
(i) Name of the music publisher(s) for each Musical Work;
(i) Wherte the Musical Work is a translation or adaptation of another Musical Work, the title
of such original Musical Work;
(ii)  UPC (Universal Product Code);
(iv)  ISRC (International Standard Recording Code);
) ISWC (International Standard Work Code);
(vi)  'The wholesale price of the Recording;
(vi(} ~ Rate Category for the Recording (Budget Rate or Full Rate);
(viii)  Number of individual Tracks on the Recording;
Mechanical Licensing Agreement (Independent Labels) — Model I1 Page x
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This is Exhibit “358” referred to in the Affidavit
of Terry Perusini sworn before me this 26" day
of August, 2015

%Wz@ ‘

A Commissioner for taking Affidavits, etc,

Marie Elizabeth Wakefleld, a Commissioner, e,
Provines of Ontarla, for WeitFoulds us,
Barristers and Sollchors,

Explres October 24, 2016,
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MECHANICAL LICENSING AGREEMENT (Model I-2)

DATED as of January 1, 2013

BETWEEN:

Canadian Musieal Reproduction Rights Agency Lim-
ited, a Corporation incorporated pursuant to the laws of
Canada having its principal offices at 56 Wellesley Street
West, Suite 320, Toronto, Ontario Canada M58 283
(“CMRRA™) on behalf of its Affiliated Publishers,

OF THE FIRST PART
—and —

(“Manufacturer”)
OF THE SECOND PART

WHEREAS CMRRA carries on business as a non-exclugive agent for cerfain music pub-
lishers which have engaged CMRRA to issue licenses for the mechanical reproduction of certain
musical compositions to manufacturers, distributors and importers of Recordings (as hereinafter
defined), :

AND WHEREAS Manufacturer carries on business by way of the manufacture or author-
izes the manufacture, importation and/or distribution in and into Canada of Recordings contain-
ing reproductions of certain copyrighted musical works which are owned and/or administered in
Canada by CMRRA’s publisher principals,

AND WHEREAS CMRRA and Manufacturer acknowled ge and agree that the prompt
and efficient adminisiration of this Agreement and of the licensing of musical compositions and
accounting for and payment of royalties with respect thereto are of the utmost importance,

AND WHEREAS Manufacturer acknowledges and agrees that its prompt application for
licenses hereunder, its prompt handling of licenses issued by CMRRA hereunder and its prompt
and accurate entry of Heensing data into its royalty accounting systems are of the essence of this

Mechanical Licensing Agreement (Modef 1-2) Page 1
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Agreement, and CMRRA acknowledges and agrees that it prompt handling of license applica-
tions and issuance of licenses hereunder are of the essence of thig Agreement,

AND WHEREAS Manufacturer wishes to appoint CMRRA, or its designee, to be its au-
thorized agent for the purpose of making applications to the Copyright Board of Canada (the
“Board”) pursuant to section 77 of the Copyright Act , R.8.C. 1985, c. C-42 (the “Act”) for li-
censes to reproduce Musical Works (as defined herein) whose owners cannot be located,

AND WHEREAS CMRRA and Manufacturer wish to enter info an Agreement for such
purpose,

THEREFORE WITNESS that in consideration of the mutual covenants and warranties
herein contained, and subject to all the terms and conditions hereinafier set forth, the parties
hereto agree as follows:

1. Definitions
In this Agreement, the following terms shall have the meanings indicated below:

Affiliated Publisher: A music publisher for which CMRRA acts as Agent for the mechan-
ical licensing of Authorized Compositions (as hereinafter defined) in Canada and {o carry on
such licensing to Manufacturer pursuant to the ferms hereof, CMRRA’s Affiliated Publishers are
set out on Schedule “A” hereto as may be amended by CMRRA from time to time.

Authorized Composition: A musical composition owned and/or administered in whole or
in parl by an Affiliated Publisher, which publisher has engaged and instructed CMRRA to act as
its agent for the mechanical licensing of such musical composition,

CD: A digitally recorded audio compact disc of any size or format but specifically ex-
cluding any digitally recorded and reproduced audio-visual disc of any size or formalt.

Digital Recording: A digitally recorded disc, tape or other contrivance, excluding CD’s
(“DR”)-

Due Date: 'That date which is forty-five (45) days after the end of each calendar quatter,
specifically, February 15, May 15, August 15 and November 15 in each year of the Term (as
hereinafter defined),

LP: An analogue vinyl record of any size or playing speed.

Manufacturer, the corporation that is the patty of the Second Part to this Agreement, en-
paged in the business of manufacturing or authorizing the manufacture, importing and/or distrib-
uting Recordings in or into Canada.

MC: An analogue audio casscite tape, related analogue or other related audio tape format,
but specifically excluding any sudio-video tape in any format.

Mechanical License; A license issued by CMRRA to Manufacturer subject to the terms
hereof and pursuant to section 2 hereof,

Mechanieal Licensing Agreement (Model 1-2) Page 2
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Musical Work: A “musical work” as defined in section 2 of the Act, with reference to any
Musical Work including any fractional share of the copyright in that work.

Non-Authorized Composition: A musical composition owned and/or administered in
whole or in part by an Affiliated Publisher which said Affiliated Publisher has instructed
CMRRA to exclude from the scope of this Agreement as listed on Schedule “B” hereto,

Non-Affiliated Publisher: A music publisher which has engaged CMRRA to act as its
agent for the mechanical licensing of musical compositions to Manufacturers in Canada, on terms
and conditions at variance with those set out herein as listed on Schedule “B” hereto,

Prior License: A Mechanical License issued by CMRRA to Manufacturer prior to the ef-
fective date hereof,

Promotional Product: A Recording containing reproductions of Authorized Composi-
tions manufactured especially for promotional purposes, including “Radio CD’s” “Dance Pool
Products” or any like configuration, including Recordings available for sale to the general public
through Manufacturer’s customary distribution and retail channels, when such Recording are
distributed free in Canada by Manufacturer to promote the sale thereof, provided that either the
words “Promotional Copy Not For Sale” or words having the same effect are marked on each
Recording so distribuied or on the packaging thereof, or that cach Recording so distributed is cut
or drilled or otherwise marked by Manufacturer to indicate same.

Recording: A physical sound carrier (L.e, LP, MC, CD, and/or DR) embodying one or
more Tracks, manufactured, imported or distributed by or on behalf of Manufactuter in or into
Canada, but specifically excluding any audio/visual product,

Release Date: The date on which Manufacturer releases a Recording for sale to the gen-
ctal public through its customary distribution and retail charmels, Where a Recording is deleted
by Manufacturer and subsequently reissued in any format, the Release Date for such Recording
will be the date of such re-release for all purposes herein, including the determination of applica-
ble Royalty Rates pursuant to sections 3 and 7 herein,

Royalty or Royalties: The amouni(s) payable by Manufacturer to CMRRA pursuant to

Mechanical Licenses issued under this Agreement and calculated pursuant fo the rates set out
herein,

Term. The term of this Agreement shall commence upon J anuary 1, 2013 and conclude
upon December 31, 2013.

Track: An audio-only sound recording embodying, subject to subsection 2(a), one or
more Musical Works,

Unidentified Owner(s): The owner of copyright in and to a Musical Work who has not
yet been so identified by CMRRA or Manufacturer.

Unidentified Work(s): A Musical Work embodied in a Recording that has not yet been
identified by CMRRA or Manufacturer.
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Unlocatable Owner(s): The owner of copyright in and to a Musical Work who remains
unidentified despite reasonable effort by CMRRA and Manufacturer to locate him or her.,

2, Scope of Agreement

(8)  Applicability of Agreement; This Agresment applies only to the mechanical 1i-
censing in Canada of Authorized Compositions owned and/or administered in whole or in part by
Affiliated Publishers to Manufacturer.

(b.1) Affiliated Publishers: Upon request by Manufacturcr, CMRRA shall provide
Manufacturer with a list of all Affiliated Publishers, and shall, upon request by Manufacturer,
provide Manufacturer with timely advice of all music publishers which become Affiliated Pub-
lishers and all music publishers which cease to be represented by CMRRA. Such list will form
Schedule “A” to this Agreement and may be provided by CMRRA either in printed or electronic
form, Subsequent to the date of execution hereof, and for the duration of the Term, CMRRA
shall represent and issue licenses on behalf of Affiliated Publishers to Manufacturer for the uses
set out herein, only pursuant to the terms hereof, Where an Affiliated Publisher ceases 1o be rep-
resented by CMRRA during the Term, it will no longer be bound by the terms hereof respecting
the mechanical licensing of its musical compositions to Manufacturer in Canada, subsequent to
the date on which it ceased to be represented by CMRRA, but all Mechanical Ticenses issued by
CMRRA to Manufacturer while said Affiliated Publisher was represented by CMRRA will con-
tinue in full force and effect until the conclusion of the Term., Subsequent to the execution here-
of, CMRRA may amend Schedule “A” by providing Manufacturer with a notice in the form at-
tached hereto as Exhibit “B” and the provision of such notice will be deemed to be an amenc-
ment to Schedule “A”, CMRRA may revise or replace the form of Schedule “A” and Exhibit “B”
al any time by providing notice of same to Manufacturer.

(b.2)  Non-Affiliated Publishers: Upon request by Manufacturer, CMRRA shall provide
Manufacturer with & list of all Non-Affiliated Pubfishers. Such list will form Schedule “B” to this
Agreement. During the Term hereof, CMRRA will not undertake the representation of any fur-
ther Non-Affiliated Publishers, provided that in any case where, prior to the date hereof,
CMRRA has undertaken the representation of a Non-Affiliated Publisher on the basis of instruc-
tions at variance with the terms hereof, CMRRA shall continue to so represent such Non-
Affiliated Publisher and shall issue licenses with respect thereto exclusively in accordance with
such instructions as the Non-Affiliated Publisher thereof hag given, or may subsequently give, to
CMRRA.

(6} Notification of Non-Authorized Compositions: Upon the execution hereof,
CMRRA will provide Manufacturer with a list of all Non-Authorized Compositions, Such list
will form Schedule “B” to this Agreement. During the Term hereof, CMRRA will not undertake
the representation of any finther Non-Authorized Compositions, provided that in any case where,
prior to the date hereof, CMRRA has undertaken the representation of a Non-Authorized Com-
position on the basis of instructions at variance with the terms hereof, CMRRA shall continue to
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$o represent such Non-Authorized Composition and shall issue licenses with respect thereto ex-
clusively in accordance with such instructions as the Publisher thereof hag given, or may subse-
quently give, to CMRRA.

(d)

Licensing of Works: This Agreement does not constitute a license,

(L.e)  Applications for Mechanical Licenses; Manufacturer shall
make application to CMRRA for Mechanical T.icenses for all Re-
cordings sold or otherwise distributed in Canada by Manufacturer
where such Recordings contain reproductions of musical works,
Such application will be made by way of Manufacturer providing
CMRRA with one (1) copy of each CD, LP, MC or DR version of
each Recording which it releases for sale to the public in the ordi-
nary course of its business (“Sample Product”). Manufacturer will,
at the same time, provide CMRRA with data respecting the Musi-
cal Works reproduced on such Recordings as set out in Schedule
“G” hereto. Manufacturer’s application will include all data which
is indicated as “Mandatory” on the said schedule and may include
data which is indicated as “Conditional”. More specifically, “Con-
ditional” data is data that must be provided to CMRRA if it is
available to Manufacturer.

(i.b)  Directly Licensed Works: Manufacturer will advise
CMRRA of the details of any Mechanical Licenses which have
been issued directly to Manufacturer at any time during the Term
by one or more publishers or copyright owners with respect to mu-~
sical works reproduced on the Recording, Manufacturer acknowl-
edges that CMRRA has no responsibility or liability for the accu-
racy or sulficiency of any such directly issued license and that
Manufacturer at all times bears the risk associated with obtaining
and complying with the terms of such licenses.

(i)  Disposal of Sample Products: CMRRA will not soll any
Sample Product provided to it by Manufacturer pursuant to this
section but will be under no obligation to return such Product to
Manufacturer.

(iif)  Compilation Products: where a Recording contains Tracks
performed by different performers, Manufacturer’s application(s)
respecting such Recording will wherever reasonably possible dis-
close the namef(s) of the performes(s) of each composition con-
tained therein.

(iv)  Unlocatable Owners: Where Manufacturer has made appli-
cation to CMRRA for a mechanical license for a musical work and
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all or a portion of the ownership interest therein is unknown, Man-
ufacturer hereby appoints CMRRA as its agent for the purpose of
making application o the Board for a license pursuant to 5,77 of
the Act, Where the Board issues such license, Manufacturer agrees
o comply with the requirements thereof with respect to payment of
royallies and provision of accountings. '

(V) Issuance of Licenses: Subject to the terms and conditions
hereof, in response to applications received from Manufacturer
pursuant o subsection (i) herein, CMRRA shall, on behalf of Affil-
iated Publishers, grant individual Mechanical Licenses to Manu-
facturer on a use-by-use basis authorizing the mechanical repro-
duction of Authorized Compositions on Recordings manufactured
by or on behalf of Manufacturer in Canada or imported by or on
behalf of Manufacturer into Canada, and authorizing the distribu-
tion thereof in Canada,

Mechanical Licenses issued hereunder may, at CMRRA’s election,
be provided to Manufacturer in the form of licenses individually
issued with respect to one or more ownership interests in musical
works or in the form of reports setting out the terms of each li-
cense, Such licenses will be subject to the terms and conditions of
this Agreement, Manufacturer agrees to be bound by such licenses
at the time they are issued by CMRRA. Manufacturer shall be
permitted to reject a Mechanical License only by reason of a defi-
ciency in the Mechanical License itself and shall disclose its reason
for doing so with the rejection of the Mechanical License.

Fach Mechanical License issued by CMRRA to Manufacturer
hereunder will be deemed to include the following terms and con-
ditiong:

1. Grant of License.! At the request of Licensee and in its ca-
paeity as agent for the Copyright Owner/Administrator, CMRRA
hereby grants to Licensee a non-exclusive license to reproduce the
Musical Work described above on the Recording deseribed in the
Mechanical License and to distribute and sell such Recording in
Canada for private use by the public, subject to the terms and con-
ditions which follow. Such grant right is limited to the Percentage
of Copyright owned or administered by the Copyright Own-
er/Administrator,

2, Arrangement or Alteraiion of Musical Work: Licensee may
arrange the Musical Work for the limited purpose and to the lim-
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ited extent necessary to conform it to the style or manner of infer-
pretation of the Artist/Group involved, subject to section 2(e) of
the Mechanical Licensing Agreement, but shall have no right to in-
sert new words into the existing lyrics, to alter the basic melody or
to otherwise arrange the musie, or generally to change the funda-
mental character and unity of the Musical Work. Licensee may not
claim any ownership or other interest in, or register, any arrange-
ment permitted under this section as a work under the Copyright
Act, RS, 1985, ¢, C-42,

3. Label and Jacket Information. Licensee shall use best of-
forts to imprint the Title of the Musical Work followed by the
name(s) of the Composer/Author and Copyright Own-
er/Adminisirator on the label, jacket or container of every Record-
ing made under this License where the production of the printed
matter associated with a Recording is beyond its control and where
the printed matter associated with a Recording is within the Licen-
sees control it will imprint the Title of the Musical Work followed
by the name(s) of the composer/Author and Copyright Own-
er/Administrator on the label, jacket or container of every record-
ing made under this License.

4. Limitations on Use: All reproduction or other use of the
Musical Work not specifically authorized by this Mechanical 1,i-
cense, or by the written consent of CMRRA . is prohibited.

5, This Agreement is subject to and incorporates the terms
and conditions of the Mechanical Iicensing Agreement (Independ-
ent Labels) dated as of January 1, 2013 between CMRRA and Li-
censee,

(¢)  Applicability of Agreement. This Agreement is not applicable to any of the fol-
lowing uses except to the extent that the same has been authorized by the Affiliated Publisher:

(i visual reproduction or printing of Iyrics or music of any
Authotized Composition;

(if)  the use of an Authorized Composition in a medley or a
mashup;

(iif)  the use of an Authorized Composition, in whole or in part,
as a “sampled” use, whether the “sampling” is effected digitally or
otherwise in any medium or through the use of any technology
now or hereafter known;
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(iv)  any parody or translation of the Iyrics of an Authorized
Composition,

(V) any rental of a Recording by Manufacturer, or sale by
Manufacturer of a Recording for the intentional purpose of rental;

(vi)  any commercial use of the Recording other than for distri-
bution and sale in the Territory for private use by the public
(whether for background music, disk jockey or broadcast use), un-
less such distribution or sale is made with the express limitation
that the user is not authorized to reproduce the Recordin g without
the express prior written consent of CMRRA or the Affiliated Pub-
lisher(s) involved;

(vil)  any reproduction of an Authorized Composition in any au-
dio-visval recording;

(viii) any reptoduction of an Authorized Composition by way of
any contrivance not specifically authorized herein;

(ix)  any reproduction of a musical composition for which Man-
ufacturer has obtained a direct license from an Authoriged Publish-
er,

Manufacturer may make separate application o CMRRA for the purpose of obtaining licenses
for any of the above purposes, the terms and conditions of which licenses, il granted, shall be
expressly subject to individual negotiation between Manufacturer and CMRRA on behalf of the
Affiliated Publisher(s) invelved.

() Renewal of Prior Licenses: All Prior Licenses, if any, are deemed to be and here-
by are renewed for the Term hereof, The terms and conditions appearing on the back of Prior
Licenses are hereby replaced by those set out in Section 2(d)(v) of this Agreement,

(g)  Amended Licenses: CMRRA may, where reasonable, at its discretion, amend any
Mechanical License or Prior License. Such amendment may occur upon any material change in
the ownership of the Authorized Composition (or partial interest therein), to replace a missing or
lost license, or at the request of the Affiliated Publisher(s) involved or of the Manufacturer. The
amended license will be binding upon the parties hereto respecting the Authorized Composition
licensed thereby.,

(h)  Provision of Retailer Materials: Manufacturer will provide CMRRA with copies
of all release announcements or notifications, deletion announcements or notifications, product
catalogues which it customarily provides to its retail customers, at the same time at which such
materials are provided to such retailers.

(i) Distributed Labels: Manufacturer acknowledges that it may, from time to time,
enter into licensing, distribution or other agreements with persons, firms or corporations in the
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music business (“Third Parties”) for the manufacture and/or distribution of Recordings which
may coutain reproductions of Authorized Compositions, but that the terms of such agreements
put the onus and responsibility of licensing such reproduction on such Third Parties. Likewise,
Manufacturer acknowledges that it may, from time to time, enter into agreements with Third
Parties by which Manufacturer acquires the right to sell or otherwise distribute Recordings pro-
duced by or on behalf of such Third Parties which may contain reproductions of Authorized
Compositions, Manufacturer recognizes CMRRA’s interest in ensuring that such reproduction of
Authorized Compositions is catried on pursuant to licenges duly issued by CMRRA to such
Third Parties, and that royalties are paid by such Third Parties to CMRRA pursuant thereto, Ac-
cordingly, Manufacturer will, upon receipt of written authorization from any such Third Party,
provide CMRRA, in the course of CMRRA’s administration of licensing agreements with such
Third Parties with such reasonable assistance and provision of information as CMRRA. may from
time to time request including, without limiting the foregoing, such information as CMRRA may
reasonably require to conduct copyright royalty examinations of the books and records of such
Third Parties. Manufacturer agrees that it will be jointly and severally liable with Third Parties to
CMRRA for the payment of all royalties payable pursuant to lcenses issued with respect to Re-
cordings dealt with in this paragraph and that CMRRA may at its discretion seek payment of all
such royalties in the event of failure or refusal of Third Parties to pay same,

3. Royalty Rate

(8)  Royalty Rate: Subject fo the provisions of sections 2, 8 and 9 hereof, Manufactur-
er will pay royalties pursuant to this Agreement on a quarterly basis by no later than the Due
Date following the conclusion of each calendar quarter during the Term at the following royalty
rate (“Royalty Rate™): for all Recordings sold ot otherwise distributed during the Term, the Roy-
alty Rate shall be, for each reproduction of an Authorized Composition,

(i) where the running time of the reproduction is five (5) minutes or less, eight and three-
tenths cents (§0.083) per Authorized Composition per Recording

(if) where the running time of the reproduction is longer than five (5) minutes, eight and
three-tenths cents ($0,083) per Authorized Composition per Recording for the first five (5)
minuies of such reproduction and one and sixty-six one-hundredths cents ($0.0166) per addition-
al minute or part thereof of such reproduction per Authorized Composition per Recording.

(bY  Royaity Rate for Prior Periods: Manufacturer’s oblj gation fo account for and pay
Royaltics will be determined pursuant to the terms hercof, Manufacturer will pay Royalties at
the applicable Royalty Rate during each period in which Recordings were gold or otherwise dis-
tributed. The applicable Royalty Rates for prior periods are as follows:
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Prigr Period Rayally Rate  Per. Min. Rate
Prior to October 1, 1988 0,02 0.004
firotn Oetober 1, 1988 o September 30, 1990 0.0525 0.0105
From QOctober 1, 1990 to December 31, 1991 0.059 0.0118
From January 1, 1992 to December 31, 1993 0.0625 0.0125
From January 1, 1994 to December 31, 1995 0.0647 0.0129
From January 1, 1996 to December 31, 1997 0.066 0.0132
From January i, 1998 {0 December 31, 1999 0,071 0.0142
From January 1, 2000 fo December 31, 2001 0.074 00148
From January 1, 2002 to June 30, 2007 0.077 0.0154
From July. 1, 2007 to December 31, 2009 081 0,0162
From Janwary 1, 2010 to Decomber 31, 2012 0.083 0.0166

(c) Securify: Before this Agreement takes effect, Manufacturer agrees to deposit an
amount to be mutually agreed between it and CMRRA, which shall be held in trust by CMRRA
as security for the proper performance by Manufacturer of all the terms and conditions of this
Agreement, During the term hereof, CMRRA may apply the deposit or any part thercof towards
the payment of any Royalty due or other charges by Manufacturer by reason of any default of
Manufacturer in complying with the terms hereof, The deposit shall accrue interest at current
bank rates on short-term deposits which shall be held in frust by CMRRA pending full and com-
plete performance of the terms and conditions herein. CMRRA may additionally require Manu-
facturer to deposit further amounts with CMRRA during the term hereof for the same purpose.
The amount of the initial deposit payable hereunder and any additional deposit(s), the due date(s)
for payment thereof and such other terms and conditions as CMRRA may require shall be em-
bodied in one or more amendments to this Agreement,

4. Payment of Royalties

(a) Obligation to Pay Royalties: Subject to the provisions of this Agreement, royal-
ties shall be due on all Mechanical Licenses issued by CMRRA to Manufacturer for all Record-
ings sold or otherwise distributed by no later than the Due Date following the conclusion of the
calendar quarter in which such Mechanical License were issued. All royalty payments will be net
of all bank charges, Goods and Services or any other applicable tax.

(b)  Interest on Overdue Quarterly Payments: Where Manufacturer’s regular quarterly
payment of Royalties, including the Royalty Advance defined in Section 4(e), is made to
CMRRA later than the relevant Due Date, Manufacturer shall pay interest on the full amount due
for that quarter at that rate which is equal to the prime rate as set by the Bank of Canada prevail-
ing on the Due Date plus two per cent (2%), caleulated on a daily basis, Such interest shall be
due and owing upon the day on which the overdue payment is made to CMRRA.

(¢)  Royaliy Accounting for Pre-2013 Sales: With respect to the sale of a Recording
prior to the commencement of the Term hereof, Manufacturer shall calculate the Royalties paya-
ble pursuant to Section 4(a) sbove, and in accordance with Sections 3, 6 and 11 of this agree-
ment, for each Mechanical License issued by CMRRA. Manufacturer’s payment of Royaltics
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shall be accompanied by separate, accurate, royalty statements for each Affilated Publisher and
Non-Affiliated Publigher, to be delivered to CMRRA in electronic form conforming to the for-
mat specification outlined in Schedule “D” attached hereto, or such other clectronic format mu-
tually agreeable to CMRRA. and Manufacturer. The royalty statements will include all dats
which is indicated as “Mandatory” on the said format and may include data which is indicated as
“Conditional”. More specifically, “Conditional” data is data that must be provided to CMRRA if
it is available to Manufacturer. Manufacturer will include all Conditional data for all new Me-
chanical Licences issued by CMRRA to Manufacturer after the date of exceition thereof and
Manufacturer will use its best efforts to include the Conditional data for Prior Licences.

In addition, Manufacturer’s payment of Royalties shall be accompanied by an accurate
summary of the fotal amounis payable to each Affiliated Publisher and Non-Affiliated Publisher,
in the form hereto attached as Schedule “B?, Any adjustment appearing on a royalty statement or
summary must be accompanied by sufficient reasonable information to explain the purpose for
which such adjustment was made,

(d)  Sales Accounting For Post-2012 Sales: Manufacturer will, by no later than the
Due Date in each calendar quaster during the Term hereof, and in accordance with Sections 5, 6
and 11 of this agreement, provide CMRRA with a complete electronic report of all its Recording
sales during the prior calendar quarter (“Sales Report™), such report to conform to the format
specification attached hereto as Schedule “C”, The Sales Report will include all data which is
indicated as “Mandatory” on the said format and may include data which is indicated as “Condi-
tional”, More specifically, “Conditional” data is data that must be provided to CMRRA if it is
available to Manufacturer,

On receipt of a Sales Report from Manufacturer, CMRRA will identify the Musical
Works in respect of which it has issued Manufacturer a Mechanical License pursuant to this
Agreement, CMRRA will then calculate the amount of Royalties owing with respect to Manufac-
turer’s sales or other distributions of such Recordings pursuant to such Mechanical Licenses and
will advise Manufacturer of same,

(¢} Royalty Advance: Manufacturer will, by no later than the Due Date for each cal-
endar quarter during the Term hereof, pay CMRRA an advance against Royalties owing for that
quarter (“Royalty Advance”), The amount of the Royalty Advance will be determined by mulii-
plying, for each Recording, the following items A, B, C and DD where

(A) s the sum of

(1 all units sold during the applicable calendar quarter

(i)  any units liquidated from reserve, if any

(iif)  less any new units held in reserve as per Section 11 of this Agreement
(dv)  less any units returned in the current period

(v)  less any negative unit balance from the previous period (unapplied returns)
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(B) is the applicable Royalty Rate
(C) is the number of audio Tracks contained in the Recording

(D) is a percentage to be determined by CMRRA to reflect its market share on the
basis of Manufacturer’s past Royalty payment, its payment history and after con-
sultation with Manufacturer (“CMRRA Market Share”).

(f) Royaity Reconciliation: After determining the amount owing as Royalties pursu-
ant to section 4(d) above, CMRRA will deduct such amount from Manufacturer’s Royalty Ad-
vance, If the amount of Royalties in any quarter is greater than the cumulative Royalty Advance
on hand, Manufacturer will, upon CMRRA’s request, immediately pay CMRRA the amount by
which the Royalties exceed the cumulative Royalty Advance on hand. Any such payment out-
standing longer than seven (7) days will bear interest calculated on the basis of & tate which is
equal to the prime rate as set from time to time by the Bank of Canada plus two percent (2%) on
a quarterly basis during the period in which interest is to be calculated.

If the amount of Royalties in any quarter is less than the Royalty Advance, CMRRA will
maintain the balance of the Royalty Advance as a credit toward royaliies payable for any Uni-
dentified Works, Unidentified Owners or Unlocatable Owners or retain such amount as a pre-
payment of Manufacturer’s subsequent royatly obligations hercunder,

(8)  Pre-2013 Unlicensed Recording List: No later than six (6) months from the date
of execution of this Agreement, Manufacturer will provide CMRRA with an accurate cumulative
listing of all Recordings sold or otherwise distributed by Manufacturer up to December 31, 2012
in respect of which Royalties have not for any reason been paid by Manufacturer for any ownet-
ship interest in any musical compositions reproduced therein (“Unlicensed Recording Iist™),
Upon request by CMRRA, Manufacturer shall thereafter provide CMRRA an updated Unli-
censed Recording List,

Manufacturer shall provide CMRRA with the Unlicensed Recording List in the format set
out in Schedule “F” or in an electronic format mutually agrecable to CMRRA and Manufacturer,
The Unlicensed Recording List will include all data which is indicated ag “Mandatory” on the -
said format and may include data which is indicated as “Conditional”. More specifically, “Con-
ditional” data s data that must be provided to CMRRA if it is available to Manufacturer.

Manufacturer is not required o maintain an Unlicensed Recording Lists related to the
sale of Recordings post December 31, 2012,

()  Licensing and Payment of Royalties on Unlicensed Recordings: CMRRA shall,
upon its receipt of the Unlicensed Recording List, review such list and identify any musical
compositions which are Authorized Compositions or Non-Authorized Compositions and will
issue Mechanical Licenses to Manufacturer with respect thereto pursuant to this Agreement,
Manufacturer will, upon receipt of same, execute each Mechanical License and return such Me-
chanical License to CMRRA. Payment of all accumulated Royalties respecting such Authorized
Compositions or Non-Authorized Compositions and Royalty statements respecting such payment
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in like form to that set out in section 4(c) herein shall be delivered to CMRRA. on the following
Due Date,

5. Free Goods

Except as provided in sections 6 herein, royalties will be paid quartetly on Recordings
distributed on a free or no charge basts, on the same rates and terms that apply to Recordings
otherwise sold. Such Recordings shall be separately identified in Manufacturer’s Sales Report to
CMRRA in accordance to the format specification outlined in Schedule “C™.

0. Promot’ional'Copies

(@) No royalties shall be payable on Promotional Products, as that term is defined
herein, up to a maximum of two thousand (2,000) units (all formats combined),

()  Manufacturer shall provide CMRRA with one (1) copy of each such Promotional
Product for CMRRA’s inspection at the same time at which such Promotional Product is distrib-
uted by Manufacturer, CMRRA will not sell or distribute any Promotional Products provided to
it hereunder, To the extent that any Promotional Product containg any Authorized Composition,
the provision of a copy of such Promotional Product to CMRRA is deemed to be an application
for a Mechanical License with respect thereto, and each Authorized Composition reproduced
therein is deemed to be licensed pursnant to the terms hereof,

(c) All Promotional Products shall be separately identified in Manufacturer’s Saleg
Report to CMRRA in accordance to the format specification outlined in Sehedule “Cc",

7. [Intentionally Omitted]
8. Deletes

(@)  Deletion: Where Manufacturer deletes a Recording containing reproductions of
Authorized Compositions licensed to Manufacturer hereunder from its catalogue of products
offered for sale to ifs customers (“Deleted Recordings™), it will provide CMRRA with written
notice of such deletion on a quarterly basis. Manufacturer may, for this purpose, provide
CMRRA with a copy of the deletion notice which it provides to its customers.

(b) Royalty:

O Destruction of Deleted Recordings: Where Manufacturer
destroys Deleted Recordings, no royalty shall be payable to
CMRRA with respect thereto. Manufacturer will maintain reason-
able records and documentation of such destroyed goods which
shall be made available to CMRRA upon request,

(i)  Sale of Deleted Recordings: Where Manufacturer sells De-
leted Recordings, the Royalty payable will be as follows:
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(A) Where Deleted Recordings are sold at or below three
dollars and fifty cents ($3.50) each, Manufacturer will
pay a Royalty equal to fifteen per cent (15%) of the
proceeds of such sale.

(B) Where Deleted Recordings are sold for greater than
three dollars and fifty cents ($3.50) each, Manufacturer
will pay the Royalty Rate otherwise applicable pursuant
to this Agreement,

(i)  Payment of Royalty: The amount and payment of Royalties
referred to in subsection 8(b)(i1) herein will be payable on the next
Due Date and will take into account CMRRA’s share of market as
agreed upon between CMRRA. and Manufacturer, Manufacturer
will maintain records of the proceeds of sale of Deleted Recordings
and submit such information to CMRRA along with its payment of
Royalties,

(iv)  Cancellation of Licenses: Where Manufacturer has provid-
ed CMRRA with notice of Deletion as set out in section (2) herein,
CMRRA will cancel all Mechanical Licenses issued to Manufac-
turer respecting such Deleted Recording,

9. Royalty Reduction for Budget Recordings

()

Definition: In this section,

(1) “Best Selling Price” means the price in effect to the larg-
est-volume dealers purchasing Recordings from Manufacturer;

(i) "Full Line Product” means the product line released by
Manufacturer containing most of Manufacturer’s new releases;

(i)  “Budget Recording™ means a Recording, the Best Selling
Price of which is fifty-five percent (5 5%) or less of the Best Sell-
ing Price for Full Line Product offered for sale by Manufacturer,

(iv)  Where Manufacturer does not sell or otherwise distribute
Full Line Produets, “Budget Recording” means a CD whose Best
Selling Price is less than three dollars and fifty cents ($3.50) and
an MC whose Best Selling Price is less than two dollars ($2.00),
IT, during the Term hereof, Maaufacturer begins selling Full Line
Products, “Budget Recording” shall, from and after the date on
which Manufacturer commences to sell or otherwisedistribute
such Full Line Products, be determined according to the torms of
subsection (iii} herein.
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(b)  Budger Rate: Manufacturer may apply to CMRRA for, and CMRRA shall issue,
Mechanical Licenses for Authorized Compositions reproduced on Budget Recordings on the
basis of three-quarters (3/4) of the Royalty Rate which would otherwise be applicable pursuant to
section 3 during each Period (“Budget Reduction™).

(c) Restriction: The Budget Reduction is applicable only to Budget Recordings that
contain at least either eight (8) musical works o, in the case of classical or setious music, at least
thirty (30) minutes of playing time.

()  Mid-Line Recordings: Recordings known in the trade as “mid-line” Recordings
are specifically excluded from the Budget Reduction.

(e)  Provision of Pricing Informaiion: Manufacturer shall submit to CMRRA current
price list information on each Due Date to qualify for the Budget Reduction,

10. Exports

Unless otherwise agreed by the parties heteto, Recordings exported by Manufacturer will
be licensed by and royalties will be paid to the mechanical rights society and/or responsible pub-
lisher(s) in the country to which the Recordings are exported, and that Manufacturer will not be
liable to CMRRA for the payment of Royalties on such exported Recordings to the extent that
such Recordings are otherwise subject to Mechanical Licenses issued to Manufacturer by
CMRRA hereunder (“Export Exemption”), Manufacturer will provide CMRRA with advice on a
timely basis of all Recordings manufactured pursuant to Mechanical Licenses issued hereunder
for which exemption from Royalty payment is claimed by Manufacturer on the grounds of ex-
port, including quantity, catalogue number and identification of purchaser by name and country,

It is understood and agreed that the Export Exemption is intended to apply only to Re-
cordings in respect of which all applicable mechanical licenses are obtained and applicable roy-
alties are paid in the territory into which they have been exported, and that the Export Exemption
is not intended to provide Manufacturer or the importer or purchaser of such expotted Record-
ings with the opportunity to export or obtain Recordings free of any royalty payments or obli ga~
tions.

In addition, Manufacturer will, upon request by CMRRA, provide reasonable proof that
mechanical licenses have been obtained and applicable royalties have been paid on exported Re-
cordings in the tetrilories into which they have been exported. If Manufacturer is unable to pro-
vide CMRRA with such proof for any Recordings in respect of which it claims the benefit of this
section, Manufacturer will be obliged to obtain Licenses and pay Royalties as provided hereun-
der in respect of such Recordings

11. Reserves and Returns

(8) Reserve Allowance: Meanufacturer shall be entitled to a reasonable reserve against the
return of Recordings sold or otherwise distributed, save and except for “one-way sales” of Re-
cordings where such Recordings are sold or otherwise distributed by Manufacturer where the

Mechanical Licensing Agreement (Model 1-2) Pago 15
January 1,2013



304

purchaser thereof is not entitled to return same. Amounts held in reserve will be paid out on a
regular quarterly basis, over a maximum period of five (5) calendar quarters, whereby any
amount enfering the reserve shall be fully liguidated no later than five (5) calendar quarters afer
such amount entered the resetve,

(b) Reserve Accounting: The number of units for which Royalfies are paid shall be ad-
Justed to indicate any resetve(s) claimed by Manufacturer pursuant to Section 11(a) above,
whether the reserves are withheld or liquidated, For greater clarity, Manufacturer’s reserve shall
be withheld or liquidated only by adjusting the number units payable and not by reducing or in-
creasing the Royalty Advance or Royaltics payable for each line item, to an Affiliated Publisher
or Non-Affiliated Publisher, or to CMRRA.

(c) Returns in Excess of Reserves: Royalties associated with returned Recordings in ex-
cess of the reserve held by Manufacturer shall be carried as a negative credit balance and shall
not be recouped against royalties otherwise payable to CMRRA,

12, Termination
(&) Termination of Agreement:

6)) Insolvency of CMRRA: This Agrecment shall terminate in
the event that CMRRA is voluntarily wound up or becomes insol-
vent, makes ot is the subject of an assignment in bankruptey or if a
receiver is appointed to manage the affairs of CMRRA. In the
event of such termination, all Mechanical Licenses issued by
CMRRA to Manufacturer will remain in full force and effect di-
rectly between Affiliated Publishers and Manufacturer for the re-
mainder of the Term hereof,

(i  Insolvency of Manufaciurer; CMRRA may terminate this
Agreement in the event that Manufacturer is voluntarily wound up,
or is the subject of an assignment in bankruptey or if a receiver is
appointed to manage its affairs, In the event of sugh termination,
all licenses issued to Manufacturer by CMRRA hereunder will be
terminated forthwith and Manufacturer will render an accounting
and payment to CMRRA of all royalties due and owing thereunder.

(i)  Breach of Agreement by Manyfacturer: CMRRA may ter-
minate this Agreement in the event of any material breach of its
terms or of the terms of any Mechanical License issued by
CMRRA to Manufacturer, Prior to effecting such termination,
CMRRA shall give Manufacturer written notice of its intention to
terminate in the manner set out herein, If Manufacturer fails to take
reasonable steps to cure such breach within thirty (30) days follow-
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ing the date of such notice, then this Agreement and all Mechanical
Licenses issued hereunder shall terminate on the thirty-first (31st)
day following such notice, Upon such termination, Manufacturer
will forthwith render an accounting and payment to CMRRA of all
Royalties due pursuant to this Agreement.

(b) Termination of Individual Mechanical Licenses: Subject 1o the provisions of Sec-
tion 2(d)(v) of this Agresment, CMRRA may terminatc any individual Mechanical License is-
sued hereunder upon Manufacturer’s material breach of any of the terms thereof by giving writ-
ten notice of such breach as set out herein, If Manufecturer fails to take reasonable steps to cure
such breach within thirty (30) days following the date of such notice, then the said Mechanical
License shall terminate on the thirty-first (31st) day following the date of such notice. Upon any
such termination of a Mechanical License, Manufacturer will render an accounting and payment
to CMRRA of all Royalties due and owing thereunder in the course of its next quarterly Royalty
accounting,

13. Arbitration

Disagreements regarding the interpretation of the terms of this Agreement shall first be
the subject of discussion between CMRRA and Manufacturer. Failing resolution of the disa-~
greement by such discussion, it shall be referred to arbitration pursuant to the provisions of the
Arbitrations Act, 8.0. 1991, ¢.17, as amended from time to time. The reference to arbitration
shall be to one arbitrator, if the parties agree upon one arbifrator, otherwise to three arbitrators,
one of whom shall be chosen by each patty to the dispute and the third by the two so chosen and
the third arbitrator so chosen shall be the Chairman. The award may be made by the majority of
the arbitrators, Pursuant to 5.45(3) of the said Act, the award may be appealed by cither party to a
Court on a question of fact or on a question of mixed fact and law.

14. Amendment and Severability

This Agreement may only be amended in writing signed by the parties hereto. A waiver
by either party hereto of any term or condition of this Agreement or of any individual Mechani-
cal Licensc incorporating this Agreement by reference shall not be decmed or construed as a
waiver of any condition or term hereof for the future or of any subsequent breach thereof, All
remedies contained in this Agreement and in any individual Mechanical License incorporating
the terms of this Agreement by reference shall be cumulative and none of them shall be in Lmita-
tion of any other remedy. To the extent that any provision hereof may be judicially or adminis-
tratively determined to be illegal or otherwise void, other than articles 2 and 7 herein, it is sev-
ered herefrom and will not otherwise affect or otherwise derogate from any other term hercof,

15. Audit

(@)  Audit Right; Manufacturer hereby agrees that CMRRA, on behalf of its Affiliated
Publisher(s) and those listed on Schedule “B” hereto, shall have the right, not more than once in
any twelve (12) month petiod, to conduct, at its own expense, a Copyright Royalty Examination
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