IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 2202 Disciplinary Docket No. 3
Petitioner :
Board File No. C3-15-558
V.
Attorney Registration No. 69680
KATHLEEN GRANAHAN KANE, :
Respondent : (Dauphin County)

ORDER

PER CURIAM:

AND NOW, this 21% day of September, 2015, upon consideration of the
responses to a Rule to Show Cause why Kathleen Granahan Kane should not be
placed on temporary suspension, the Rule is made absolute; Respondent Kathleen
Granahan Kane is placed on temporary suspension; and, to the extent applicable, she
shall comply with all the provisions of Pa.R.D.E. 217.

Respondent’s rights to petition for dissolution or amendment of this order
pursuant to Pa.R.D.E. 208(f)(4), and to request accelerated disposition of charges
underlying this order pursuant to Pa.R.D.E. 208(f)(6), are specifically preserved.

This order should not be construed as removing Respondent from elected office

and is limited to the temporary suspension of her license to practice law.
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IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL : DISCIPLINARY BOARD OF THE
: SUPREME COURT OF PENNSYLVANIA
Petitioner
NO.: 2202 DDB 3
VS.
ATTORNEY REGISTRATION #: 69680
KATHLEEN GRANAHAN KANE
(DAUPHIN COUNTY)
Respondent
ORDER
PER CURIAM:
AND NOW, this day of , 2015, an Order and Rule to Show
Cause having been entered by this Court on , and upon consideration of the

responses filed, it is hereby ORDERED that the Rule is WITHDRAWN.

BY THE COURT:




IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL : DISCIPLINARY BOARD OF THE
: SUPREME COURT OF PENNSYLVANIA

Petitioner
NO.: 2202DDB 3

VS.
ATTORNEY REGISTRATION #: 69680

KATHLEEN GRANAHAN KANE
(DAUPHIN COUNTY)

Respondent

RESPONDENT’S RESPONSE TO THE PETITION FOR EMERGENCY TEMPORARY
SUSPENSION AND RELATED RELIEF PURSUANT TO PA.R.D.E. 208(F)(1)

INTRODUCTION

1. This Response to the Petition for Emergency Temporary Suspension and Related Relief
Pursuant to Pa.R.D.E. 208(f)(1), dated August 25, 2015 (“Petition”) and Rule to Show Cause,

dated August 28, 2015, is respectfully submitted on behalf of Attorney General Kathleen G.

Kane.

2. The Petition raises three allegations against Attorney General Kane, all of which are

false.




3. The Petition alleges that:

a. Attorney General Kane authorized or directed disclosure of a March 21, 2014
transcribed interview of OAG Agent Michael A. Miletto (hereafter the
“Miletto Transcript”)’ (Petition § 25);

b. Disclosure of the Miletto Transcript constituted egregious misconduct because
it contained investigative information under CHRIA (Petition § 26); and

c. Failure to investigate the disclosure of protected grand jury material
constituted egregious misconduct (Petition § 29).

4. In reality, as supported by the facts of this case and Pennsylvania law:

a. Attorney General Kane authorized only the release of information relating to a
pattern of unjustifiable selective prosecution or non-prosecution by OAG
before she took office — information that the public had a right to know, and
that waé not protected under either the Investigating Grand Jury Act or
CHRIA;

b. Even if Attorney General Kane had authorized disclosure of the Miletto
Transcript, that document did not contain investigative information as defined

by CHRIA; and

The Miletto Transcript is attached hereto as Exhibit A.
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c. Attorney General Kane made the considered decision not to investigate the
potential leak of protected grand jury information, in order to avoid interfering
with the Special Prosecutor’s already-ongoing investigation. That decision
was appropriate and correct under the circumstances, and in any event was a
legitimate exercise of prosecutorial discretion that cannot form the basis of
disciplinary charges.

5. As detailed below, none of the allegations raised in the Petition are true and correct.
And, the facts and circumstances of this case make clear that Attorney General Kane had no
intent to commit any misconduct. Rather, her demonstrated intent was to inform the public of a
troubling pattern of selective prosecution or non-prosecution by OAG, a public information role
that is an inherent part of her duties as Attorney General and in proper furtherance of the public’s
right to know. Therefore, there is no basis whatsoever for a finding that Attorney General Kane
engaged in “egregious misconduct” sufficient to justify an Emergency Temporary Suspension.
6. Further, an Emergency Temporary Suspension is unwarranted because the Petition fails
to address the applicable legal standard: Attorney General Kane’s fitness to practice law as a
member of the Pennsylvania Bar. The Petition only (improperly) alleges abstract prejudice that
could accrue from her continuing to serve as Attorney General. Emergency Temporary
Suspension is warranted only if the Office of Disciplinary Counsel can establish that “immediate
and substantial” harm would result from her continued practice of law — not from her continuing

to serve in elected office.




7. An Emergency Temporary Suspension is also unjustified because it represents an
impermissible attempt to circumvent the formal impeachment and removal processes as set forth
in Article VI of the Pennsylvania Constitution. Under the Constitution, the Office of
Disciplinary Counsel has no power to engage in the de facto impeachment or removal of an
elected official — here the Commonwealth’s chief law enforcement officer — under the guise of a
disciplinary proceeding. Since Article IV requires the Attorney General to be a member of the
bar of the Supreme Court of Pennsylvania, , a loss of this status may require forfeiture of the
Office of Attorney General.
8. Finally and most importantly an Emergency Temporary Suspension issued by Petition
and Rule would result in the deprivation of constitutionally protected property right: the right to
continue to practice a lawful acquired profession without due process of law

ARGUMENT

A. Attorney General Kane Authorized Only Disclosure of Information, in

Accordance with the Public’s Risht to Know

9. The allegations in the Petition are grounded in the false premise that Attorney General
Kane directly authorized or directed disclosure of the Miletto Transcript.

10.  Asthe Office of Disciplinary Counsel “is not proceeding on the substantive allegations of
criminal wrongdoing contained in the Affidavit” (Petition 710 n.2), the Petition must rely on

Attorney General Kane’s grand jury testimony.>

2 A Transcript of Attorney General Kane’s testimony before the Grand Jury, dated

November 17, 2014 (“Tr.”), is attached hereto as Exhibit B.
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11 As Attorney General Kane repeatedly explained in her sworn grand jury testimony, she
authorized only the release of information relating to a 2009 OAG decision to discontinue an
investigation, and the pattern of selective prosecution or non-prosecution that it demonstrated.
She did not authorize or direct the disclosure of any particular document, including but not

limited to the Miletto Transcript.
Attorney General Kane’s testimony before the grand jury was as follows:

Q: Do you have any idea how that specific document got to the
press?

A: I don’t know what [First Deputy] Adrian [King] gave to Josh
[Morrow]. (Tr. at 34:20-22.)

Q: But the article said — they specifically quoted that document.
Do you know how — again, do you know how that specific
document got to the press?

A: 1 did not give this document to the press. I did not direct Adrian
to give specific documents to the press. What I said to Adrian was
is people need to know about this. He agreed. (Tr. at 35:3-9.)

Q: So what was your understanding of what documents were going
to Josh Morrow and to the press?

A: Well, there was no understanding. You know, it was a simple
conversation with Adrian. People need to know about this. (Tr. at
35:24-36:3.)°

3 The Petition states that one of Attorney General Kane’s attorneys (actually legal strategist
Lanny J. Davis) in a press statement “admitted that she authorized the disclosure” of the Miletto -
Transcript. (Petition §24.) Mr. Davis’ comment to the press was incorrect. The true and correct
facts — which are that Attorney General Kane authorized the release of information, not of any
specific document — are contained in Attorney General Kane’s sworn grand jury testimony.

The Petition likewise states that in a Memorandum of Law submitted to the Pennsylvania
Supreme Court, Attorney General Kane’s attorneys stated that she testified before the grand jury
that “she had authorized the release” of the Miletto Transcript. (Petition 24 n.3.) This
statement is likewise incorrect. It was made without the benefit of the grand jury transcript,
which was not available to Attorney General Kane’s attorneys at the time the Memorandum was
filed.




In fact, during the grand jury proceedings even Special Prosecutor Carluccio — at
Attorney General Kane’s prompting — began correctly referring to the release of “information”:

Q: So did you discuss anything to do with bringing these
documents to the press so that they can have it?

A: I didn’t know about the 2009 document. So when you say
documents —

Q: Information. (Tr. at 32:21-25.)

Q: So who did you counsel besides Adrian King about getting this
information to the press or this memo that you talk about? (Tr. at
33:12-14.)

Q: And again, how did you arrange for this information to get to
the press? (Tr. at 33:18-19.)

Q: Did you call him or what? What was your conversation with
Adrian before he left that evening?

A: About what?

Q: About the information that you wanted to get out. (Tr. at 39:9-
12.)

Q: And you felt you needed to get that information out there?

A: We felt we needed to get the information out that there was a
viable [prosecution] that Agent Miletto felt that he should have
been investigating, but was denied the opportunity to investigate
him, that he should have been prosecuted or could have been
prosecuted. (Tr. at 41:5-11) (emphasis added).

Q: Did you ever — before you released it to the press, did you make
sure with Bruce Beemer that this information — did you tell him
that you were going to release information to the press to make
sure that didn’t happen? (Tr. at 43:21-24.)




12. Attorney General Kane testified that although there was no discussion or decision that
specific documents would be disclosed, she “would assume” that Adrian King may have taken
the Miletto Transcript when he met with Josh Morrow, and may have provided that document to
Morrow, if he provided anything. (Tr. at 36:1-37-19.) Those comments were made with the
important caveat, however, that she did not authorize or direct any disclosure of documents, and
has no knowledge of what King may have actually provided Morrow:

Q: It’s your assumption that Adrian King went somewhere and got

this memorandum from Bill Davis and this interview?

A: No. That is not my assumption. I don’t know what Adrian did.

We did not discuss which memorandum or what he had or what he

gave to Josh. We didn’t discuss it.

Q: Okay. Did you ever give him a package to give to Josh

Morrow?

A: No.

Q: Did you have anyone prepare a package that went to Josh

Morrow?

A: No.

Q: So you don’t know anything about the documents that actually

went out of your office to Josh Morrow?

A: No, I don’t.

Q: Through Mr. King?

A:No. (Tr. at 36:17-37:9.)

This falls far short of the allegation in the Petition that Attorney General Kane authorized

or directed disclosure of the Miletto transcript. As the Office of Disciplinary Counsel “is not
proceeding on the substantive allegations of criminal wrongdoing contained in the Affidavit”

(Petition § 10 n.2), the plain language of Attorney General Kane’s grand jury testimony must
control.

13.  Attorney General Kane authorized this release of information in accordance with the
public’s right to know that OAG had decided — improperly and without justification — to
discontinue a 2009 investigation. She viewed this as part of a troubling pattern of selective |

prosecution or non-prosecution by OAG.



Attorney General Kane’s testimony before the grand jury makes this clear:

Agent Peifer’s memo summarizing Agent Miletto’s testimony of
2014, after the meeting that we had, Adrian and I said, you know,
this is a pattern that has been developing. This is not right. This is
a pattern of non-prosecutions, and this was somebody who could
have been prosecuted except for the lapse of time that had
occurred. And we said that it’s the public’s right to know what is
happening in the office, as I've always said. And agent — Adrian
and I then said well, then let’s put it out into the press, and we did.
(Tr. at 27:24-28:8) (emphasis added).

So when afterwards, we said, you know, this isn’t right. This is a
pattern, and people need to know what’s happening. And, you
know, we put things, information out into the press every single
day, multiple times a day. It is our belief and it’s still my belief
that people have a right to know what you're doing and what
you're not doing. I answer those questions all the time and, you
know, sometimes it’s, it’s — the press is tough on-you, but that’s ok.
It’s their right to know. So Adrian and I, I said this isn’t right.
People need to know. He said I agree, and we said we need to put
this out into the press. (Tr. at 29:11-23) (emphasis added).

And I’m just — you know, I believe that all prosecutions need to be
done fairly and evenly across the board. I don’t care who you are.
I don’t care what party you come from. It doesn’t matter to me.
It’s gotta be done in an evenhanded way. And if it isn’t, then I
think the public needs to know. There’s no way we’re gonna be
better government if it isn’t exposed to the light of day, and same
with me. You know, if I make a mistake, then yes, people need to
know I make a mistake. You know, I’m an elected official, and
they need to know that for the next election or even to hold me
accountable now. (Tr. at 31:25-32:11.)

People need to know about this. This is a developing pattern of
perhaps  selective prosecution or non-prosecutions. It was
something that our office had, you know, been under questioning
Jor before, whether we prosecuted, why we prosecuted or why we
didn’t prosecute. So it is a legitimate inquiry, and we felt that it
was important that people know that as well, and that, that was
about it. (Tr. at 36:2-9) (emphasis added).




14. The release of information about historical charging decisions made by OAG —
particularly when those decisions demonstrate a pattern of unjustifiable selective prosecution or
non-prosecution — is clearly warranted and proper. We submit that the release of such
information by an elected official (the chief law enforcement officer of the Commonwealth) is
not only proper, but commendable.

15. A finding here that Attorney General Kane’s decision to release information about a
troubling pattern of selective prosecution or non-prosecution by OAG constitutes “egregious
misconduct” would, we respectfully submit, set a disastrous precedent for law enforcement
officers in the Commonwealth of Pennsylvania going forward.

16.  The Petition is also wrong in alleging that Attorney General Kane in her grand jury
testimony “admitted that she authorized the disclosure of information” from the 2009
investigating grand jury. (See Petition § 23.)

This allegation is based on a mischaracterization of Attorney General Kane’s grand jury
testimony. As detailed above, Attorney General Kane authorized the release of information
regarding a pattern of selective prosecution or non-prosecution by OAG. This was not protected
grand jury information under the Investigating Grand Jury Act. See 42 Pa.C.S.A. § 4549(b)
(regulating disclosure only of “matters occurring before the grand jury.”).

Attorney General Kane’s grand jury testimony demonstrates that she did not believe that
any protected grand jury information would be disclosed. In addition to her own judgment, no
one on the experienced OAG staff contemporaneously raised the possibility that information
relating to the pattern of selective prosecution or non-prosecution, or information in the Miletto

Transcript, was protected grand jury material:




Bruce Beemer was there. I didn’t have to ask him. If Bruce
Beemer for one second thought it was Grand Jury information,
Bruce Beemer would have said we’re not even talking about this.
We’re not even going to look at any documents. Everybody stop,
get out the oath, and everybody sign the secrecy oath. He would
have done it if he thought so. I would have done it if I thought so.
Agent Peifer would have done it if he thought so, and whoever else
was there would have done it. You would think that if that room
was filled with all these experienced prosecutors and this was
Grand Jury information, one of them would have said stop,
everybody stop, we’re not going to talk about this. We’re not
going to look at it. This is Grand Jury, but they did not because it
was not. (Tr. at 43:7-20.)

I did not tell Mr. Beemer that, and I did not need to ask his
opinion. He would have voiced it. He was at the briefing with
Agent Peifer with me. We would not even have let Agent Peifer
go on. Agent Peifer himself would have said before we go on, I
have Grand Jury information to tell you, and we all would have
stopped. If Agent Peifer perhaps made a mistake and started
telling us about Grand Jury information, either myself or Bruce
Beemer would have said wait a second. This is Grand Jury
information. Stop. We’re not even talking about it, and we would
have gone down the hallway to get the oath of secrecy. He did not
do that. (Tr. at 43:25-44:11.)

What Agent Peifer told us — and again, Agent Peifer is one of the
best police officers I’ve had the privilege of working with. If
Agent Peifer for one second thought that this was Grand Jury
information, he himself before he talked to Agent Miletto or if he
realized during his interview with Agent Miletto that this was
Grand Jury information subject to a secrecy law, Agent Peifer
would have stopped immediately and signed a secrecy oath. When
Agent Peifer came to us, he would have said before my briefing
this is Grand Jury information, you need to sign the oaths. That
would have happened. Before that staff meeting, if Agent Peifer
said to everyone this is Grand Jury information or if anyone at the
meeting thought that it, in fact, was Grand Jury information, we
would have immediately stopped to sign the oath. (Tr. at 46:12-
47:2.)
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17. Based on Attorney General Kane’s unequivocal sworn testimony before the grand jury,
the Petition is wrong in alleging that Attorney General Kane directly authorized or directed
disclosure of the Miletto Transcript, or that she admitted authorizing the release of protected
grand jury information.

B. The Miletto Transcript Does Not Fall Within the Scope of the Criminal History

Record Information Act (CHRIA)

18. The Petition is also wrong in alleging that Attorney General Kane “engaged in egregious
misconduct” by disclosing information in violation of CHRIA, because the Miletto Transcript
contained no such information. (See Petition Y 18-21.)

19. CHRIA regulates disclosure of “investigative information” as defined in 18 Pa.C.S.A. §
9102 (““Investigative information.” Information assembled as a result of the performance of any
inquiry, formal or informal, into a criminal incident or an allegation of criminal wrongdoing and
may include modus operandi information.”).

20.  The Miletto Transcript does not contain “investigative information,” because OAG did
not conduct an “investigation” or “inquiry” in 2014 as those terms are defined under CHRIA.
OAG conducted an internal review and legal analysis of an historical OAG charging decision.
OAG reviewed the decision to discontinue a 2009 investigation, attempted to determine why that
decision was made, and conducted a legal analysis to determine if any potential charges had

survived the statute of limitations.

11




The Miletto Transcript did not reflect an inquiry or investigation “into a criminal incident
or an allegation of criminal wrongdoing” — rather, it reflected an examination and appraisal of
historical OAG decision-making. A review of the Miletto Transcript demonstrates that this was
the clear focus of the transcribed interview. This does not constitute “investigative information”
under CHRIA.

21.  Attorney General Kane’s grand jury testimony confirms that OAG did not undertake an

investigation in 2014:
The memo, Agent Peifer prepared a memo that he brought to the
staff meeting within a couple of days of interviewing Agent
Miletto, came into my office, as I said, with Mr. Beemer there right
before a staff meeting, told me that he had spoken with Agent
Miletto. He had, you know, a document in his hand. He briefed
me on what it was. I said to Agent Peifer that he needed to get
together with Mr. Beemer and make sure that if there were
criminal charges to be either investigated or brought against Mr.
Mondesire that they needed to look into it. (Tr. at 19:2-11.)
My concern then was, as I said to Agent Peifer and to Bruce
Beemer, was take a look at the case. You two get together, take a
look at the case and see whether there’s any investigation or
prosecution that needs to be brought forth against Mr. Mondesire.
(Tr. at 22:5-9.)

OAG’s legal analysis determined that there were no potential charges to be investigated,
as they were all barred by the statute of limitations. (Tr. at 23:2-10.) Therefore a 2014
investigation was never conducted, an inquiry “into a criminal incident or an allegation of
criminal wrongdoing” was never performed, and “investigative information” was never
generated.

22.  Further, even if the Court were to disagree with Attorney General Kane’s interpretation

and conclude that CHRIA did prohibit disclosure of the Miletto Transcript, there would be no

basis for a finding of “egregious misconduct” justifying an Emergency Temporary Suspension.
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First, there is no basis for concluding that Attorney General Kane made any disclosure in
bad faith, or that she intentionally or knowingly violated CHRIA. Second, CHRIA is not a
criminal statute, and violations can result in only general administrative sanctions (Section 9181)
and potential civil actions (Section 9183). Such a violation could not constitute “egregious
misconduct,” let alone egregious misconduct resulting in “immediate and substantial” harm
sufficient to warrant Emergency Temporary Suspension.
23.  For all of these reasons, the allegation that Attorney General Kane “engaged in egregious
misconduct” by disclosing information in violation of CHRIA must fail. And, even had a
CHRIA violation occurred (which it did not), we respectfully submit that would not justify an
Emergency Temporary Suspension.

C. Attorney General Kane Did Not Improperly Fail to Investigate the Alleged

Release of Grand Jury Information

24.  The Petition is wrong in alleging that Attorney General Kane “engaged in egregious
misconduct by failing to investigate” the release of “secret information from the 2009 GJ.” (See
Petition § 29.)

25.  Attorney General Kane testified before the grand jury that this was not a “failure” to
investigate, at all. Rather, she made the considered decision not to investigate any potential leak
of grand jury information to avoid interfering with the Special Prosecutor’s already-ongoing

investigation®:

4 (See In re: The Statewide Investigating Grand Juries, Order of Supervising Judge

William R. Carpenter, dated May 29, 2014, appointing Special Prosecutor Carluccio to

“investigate and prosecute to the maximum extent authorized by law any offenses related to any
alleged illegal disclosure of information protected by the law and/or intentional and/or negligent
violations and rules of Grand Jury secrecy as to a former Statewide Investigating Grand Jury[.]”)
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Q: So what was your reaction again when you read the article and
found out they had this memo from 2009 that said Frank Fina
coming from the office? What was your reaction to that?

A: Well, my reaction was is that you were appointed to look into
how and why.

Q: Okay. Did you do any internal investigation on that?

A: We couldn’t. We couldn’t do an internal investigation because
that would be seen as interfering with your investigation, and we
didn’t want to do that.

Q: I mean, asking anybody. Did anybody in this office leak it?
Did you ask anybody those questions?

A: Mr. Beemer, he was looking to see what the allegations were,
what the — what the elements were, what the article was about. I
know he had conversations with the judge. I’m not sure whether
he had them with you as well about what we could do to help.
There was nothing that anyone wanted us to do. Mr. Beemer asked
me whether we should start an Office of Professional
Responsibility internal investigation, and I felt that may be seen as
interfering with your investigation, so I said no, to allow you to do
your investigation. (Tr. at 13:11-14:8.)

26.  Based on Attorney General Kane’s sworn testimony before the grand jury, and her
credible explanation for OAG’s decision not to investigate, the Petition is wrong in alleging that
she improperly failed to investigate the alleged disclosure of grand jury information.

D. The Petition Fails to Demonstrate that Attorney General Kane’s Continued

Practice of Law Is Causing Immediate and Substantial Harm

27.  The Petition fails to meet the statutory standard for Emergency Temporary Suspension
under the Pennsylvania Rules of Disciplinary Enforcement. (See Petition 34-37.)

28.  Under Pa.R.D.E. 208(f)(1), the Disciplinary Counsel must produce an “affidavit
demonstrating facts that the continued practice of law by a person subject to these rules is
causing immediate and substantial public or private harm because of ... egregious conduct[.]”

Pa.R.D.E. 208(f)(1) (emphasis added).
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29.  The Petition in this case fails to meet the statutory standard because it does not address
any potential harm that could be caused by “the continued practice of law” by Attorney General
Kane. Instead, it addresses a wholly different question: potential harm that could supposedly be
caused by Attorney General Kane’s continued employment in her current position. In other
words, the alleged harm in the Petition does not flow from her continued membership in the
Pennsylvania Bar, but rather from her position as Attorney General. This is not the standard set
by statute, see Pa.R.D.E. 208(f)(1), and therefore the Petition is deficient.’

30.  Further, the arguments in the Petition as to potential “immediate and substantial public or
private harm” are specious.

The Petition argues that “it is a concurrent conflict of interest” for Attorney General Kane
to continue in her position while being prosecuted. (Petition § 34 at p. 16.) In support, the
Petition offers only the vague claim that Attorney General Kane could not fulfill her “duty of
loyalty and to exercise independent judgment on behalf of the Commonwealth.” (See Petition 9
34 atp. 17). This argument is wrong. The Commonwealth has lodged nothing but an accusation
against Attorney General Kane. She intends to present a vigorous defense to this accusation.

And, she can and will defend herself while concurrently investigating and prosecuting crimes

> The Petition also claims, without citation, that “[t]he public’s confidence and trust in

Respondent’s continued practice of law has been totally eroded, as evidenced by the Governor,
leaders from both Houses, and the electorate all requesting that Respondent resign.” (Petition
34n.10.) Again, the Petition conflates purported “confidence” in Attorney General Kane’s
ability to hold her elected office with confidence in her ability to practice law. (How the Office
of Disciplinary Counsel can purport to speak for the “electorate” — which expresses itself only in
the voting booth, which last did so when it elected Attorney General Kane, and whose decision
will be nullified if she is removed from office by suspension — is a mystery.)
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committed by others. There is no inherent conflict of interest in this position.® A decision to the
contrary would also establish a categorical rule that an elected official must step down or be
removed from office after a mere allegation — by any person — of any crime. Such a rule does
not exist, nor should it. It would be ripe for abuse by overzealous prosecutors seeking to usurp
the will of the People by removing elected office-holders by way of unfounded criminal
accusation.

The argument that Attorney General Kane cannot continue to fulfill her duties is also
belied by the facts: in the nine months following the grand jury presentment in this case, OAG
announced 35 child predator arrests, 645 drug arrests, and a third settlement with electric
generation suppliers to return $2.4 million to consumers (in addition to their previous payout of
$4.1 million); in the 15 months following the first news stories cited in the charges, OAG
announced 247 child predator arrests and 1,174 drug arrests; since Attorney General Kane took
office, there has been an 800% increase in child predator arrests and a 30% increase in drug
arrests. These statistics demonstrate beyond any doubt that Attorney General Kane has suffered
no impediment to fulfilling her “duty of loyalty and to exercise independent judgment on behalf

of the Commonwealth.””’

6 Rules 1.7 and 1.8 of the Pennsylvania Rules of Professional Conduct address “Conflict of

Interest.” Neither rule is violated by an individual personally being a defendant in one case, and
functioning as a prosecutor in another.

7 The Petition also alleges that J. Whyatt Mondesire suffered “immediate and substantial
private harm” as a result of Attorney General Kane’s conduct. (Petition §30.) Among other
things, Mondesire testified “that following the publication of articles containing information
about the 2009 GJ, ‘public opinion of him changed,’” and “people ‘questioned whether he had
done something dishonest.”” (Id.) Mondesire’s claim is belied by the facts. Articles raising
questions about Mondesire’s finances and suggesting wrongful conduct on his part appeared
repeatedly between January and May of 2014 — all before the publication of the June 6, 2014
article at issue. (See Exhibit C, Articles.) “Public opinion” of Mondesire had therefore already
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E. The Petition Attempts to Unlawfully Circumvent Constitutional Impeachment

and Removal Procedures

31.  The Pennsylvania Constitution provides a set procedure for impeachment or removal of
an elected official. See Pa. Const. Art. VI §§ 4-7. The Petition attempts to unlawfully
circumvent this procedure by engaging in the de facto impeachment or removal of Attorney
General Kane under the guise of a disciplinary proceeding. (See Petition 4 32-37.)

32. Under the Pennsylvania Constitution, the House of Representatives — not the Disciplinary
Board —holds the “sole power of impeachment.” Pa. Const. Art. VI § 4 (emphasis added). “All
impeachments shall be tried by the Senate. When sitting for that purpose the Senators shall be
upon oath or affirmation. No person shall be convicted without the concurrence of two-thirds of
the members present.” Id. at § 5. With regard to removal, “[a]ll civil officers elected by the
people ... shall be removed by the Governor for reasonable cause, after due notice and full
hearing, on the address of two-thirds of the Senate.” Id. at §7.

33.  The procedure set forth in the Pennsylvania Constitution “has been held to be ‘exclusive
and prohibitory of any other method’” of impeaching elected officials or removing them from

office. See Birdseye v. Driscoll, 534 A.2d 548, 551 (Pa. Cmwlth. 1987) (as elected

constitutional officer, district attorney may be removed from office only by following
Constitutional procedure). When an action conflicts with Constitutional procedure by “providing
an alternative method of removing [elected officials] from office, it must fail.” See id.; see also

Citizens Committee to Recall Rizzo v. Bd. of Elections, 470 Pa. 1, 27 (1976) (“For constitutional

“changed” for the worse — and people already “questioned whether he had done something
dishonest” — before the June 6, 2014 article appeared.
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officers, or officers created by the Constitution, the methods of removal provided for in Article
VI, Section 7, are exclusive.”).

34.  Inthis case, the Petition plainly attempts to circumvent Constitutional procedures by
removing Attorney General Kane from elected office through a Disciplinary Board Proceeding.
(See Petition § 37) (“In sum, Petitioner has demonstrated that Respondent’s continued practice of
law will result in the Commonwealth lacking a loyal chief law enforcement officer [.]”). This
unlawful effort at de facto impeachment or removal, which directly conflicts with the set
provisions of the Pennsylvania Constitution, must fail.®

F. An Emergency Temporary Suspension Would Result in the Deprivation of

Attorney General Kane’s Constitutional Rights Without Due Process of Law

35.  AnEmergency Temporary Suspension would violate Attorney General Kane’s
constitutional due process rights.

This Court has firmly established that the right to pursue a livelihood or profession is a
right fully protected by Article I Section 1 of the Constitution of the Commonwealth of

Pennsylvania. Kahn v State Board of Auctioneer Examiners, 577 Pa. 166 (2004). Thus before

an individual can be deprived of this right he or she must be afforded due process of law. Pa.

Const. Art. 1 §§ 1,9, 11; Lyness v Com. State Bd. Of Medicine, 529 Pa.535 (1992). Entitlement

to due process emanates not only from the Pennsylvania Constitution, but further implicates the

Fourteenth Amendment of the Constitution of the United States. Pennsylvania Game Com’n v

8 Although removal of Attorney General Kane from her elected office is the clear goal of

the Office of Disciplinary Counsel in this proceeding, it is far from clear that an Emergency
Temporary Suspension would in fact automatically result in her removal. (See Charles
Thompson, Bid to Suspend Pa. Attorney General Kathleen Kane’s Law License Moves
Controversy Deeper into Uncharted Waters, Pennlive, available at:
http://www.pennlive.com/midstate/index.ssf/2015/08/heres_what_next_in_the_battle.html,
August 31, 2015.)
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Marich, 542 Pa. 226 (1995). Regarding due process this Court has stated, “[w]hile not capable
of exact definition, the basic elements of procedural due process are adequate notice, opportunity
to be heard, and the chance to defend oneself before a fair and impartial tribunal having

Jurisdiction of the case.” Commonwealth v Thompson, 444 Pa.312, 316, 281 A2d

856.858(1971).

In this case, the Petition demonstrates a compelling need for a hearing before an impartial
fact finder, before any disciplinary action could be taken. The central facts of this case are in
dispute, and due process demands more than mere allegations set forth in a Petition before
Attorney General Kane’s right to pursue her profession could be curtailed.

The due process concerns in this case also run deeper than a vested property right, or
Attorney General Kane’s right to continue in the Office to which she was elected. The
allegations in the Petition are closely related to a criminal case currently pending against
Attorney General Kane. The totality of the circumstances therefore entitle Attorney General
Kane to the full constitutional safeguards provided by the Fourth, Fifth and Sixth Amendments
to the Constitution of the United States, and guaranteed to all citizens by the due process clause
of the Fourteenth Amendment. These rights include the right be heard, to confront witnesses and

to have her fate decided by a fair and impartial jury, before an adverse ruling can be entered.
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CONCLUSION

For the reasons set forth above, we respectfully submit that the Petition for Emergency

Temporary Suspension and Related Relief Pursuant to Pa.R.D.E. 208(f)(1) should be denied.

Dated; 09/04/15

/s/ Ross M. Kramer
Ross M. Kramer, Esquire
Admitted Pro Hoc Vice: 4368171

/s/ Gerald L. Shargel
Gerald L. Shargel, Esquire
Admitted Pro Hoc Vice: 1068915

ATTORNEYS FOR RESPONDENT
200 Park Avenue

New York, NY 10166-4193

(212) 294-6700
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(s/ James F. Mundy
James F. Mundy, Esquire
Attorney 1.D. #: 08499

/s/ James J. Powell, II]
James J. Powell, II1, Esquire
Attorney L.D. #: 08431

ATTORNEYS FOR RESPONDENT
527 Linden Street

Scranton, Pennsylvania 18503
(570) 961-0777




YERIFIED STATEMENT

I, KATHLEEN GRANAHAN KANE, Respondent, state under the penalties provided in
18 Pa.C.S. §4904 (unsworn falsification to authorities) that:

The facts contained in the attached Response to the Petition for Emergency Temporary
Suspension and Related Relief Pursuant to Pa.R.D.E. 208(f)(1) are true and correct to the best of my
knowledge, information and belief; and

The attached Exhibits referenced in the attached Response to the Petition for Emergency
Temporary Suspension and Related Relief Pursuant to Pa.R.D.E. 208(f)(1) are, to the best of my

knowledge, information and belief, true and correct copies of the sources cited therein.

Dated: Mj/ %ﬁ/ /4 A 7
| ) KATHLEEN GRAMAHAN KANE

RESPONDENT
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Page | Page 3
i COMMONWEALTH OF PENMSYLVAMIA L. BYMR. CARLUCCIO:
P THIRTY-FIFTH STATEWIDE INVESTIGATING GRAND JURY 2 Q. Good afternoon, General Kane.
£ 3 A Goodafiernoon.
IN RE: NOTICE NO. 123 4 Q. Could you, I guess, spell your name for the
5 record and your position?
TRANSCRIPT OF PROCEEDINGS 6 A, K-A-T-H-L-E-E-N, and Kane is K-A-N-E, and | am’
OF GRAND JURY 7  the Pennsylvania Attomey General.
8 Q. General Kane —
WITNESS: KATHLEEN KANE 9 MR.CARLUCCIO: The attomey can give his
DATE: NOVEMBER 17,2014, 1:40 P.M, 10 name, if he wants, and spell it. 5
PLACE: 1000 MADISON AVENUE 11 Mr. SHARGEL: Yes. Gerald Shargcl,
THIRD FLOOR 12 S-13-A-R-G-E-L. I'm an attomey representing Attorney §
NORRISTOWN, PENNSYLVANIA 13 General Kane. i
14 BY MR CARLUCCIO: ;
13 Q. Attorney General Kane, when did you take office? H
16 A January 15,2013, |
17 Q. And:when you took officc, what was your dutics as H
COUNSEL PRESENT: ' 18  Attomey General? Whatare your duties? Explain to the {’
19 Grand Jury. H
BY: THOMAS CARLUCCIO, ESQUIRE 20 A. As Attorney Genéral; 1 am the.chief law f;
21  cnforcement officer of the Commonywealth of Pennsylvania. ¢
22 We gain our anthority and our jurisdiction pursuant to the %
23 Commonwealth Attomeys. Act that was enacted in 1978, ' We ;_:‘
VICKI NUNAN, REPORTER 24 havc jurisdiction over certain eriminal matters. We have A
NOTARY PUBLIC 25  original or concurrent jurisdiction in child predator, :
;
Fia Page 2 Page 4 %
1
i INDEX I drug cases, public cormuption casés. We receive original g
2 2 jurisdiction pursuant to cases such as child abusc or :,"
3 EXAMINATION 3 nwder only upon refenals from the D.A's of the countics :
4 WITNESS PAGE 4 if they have.s conflict or if they -- if they don't have i
5 5 the'resources to prosecute. We alsohave public H
6 KATHLEEN KANE 3 6 protection, a public protection division, and that i
7 7 encompasses charitics. We oversee all non-profits in.the ;
8 8 Commonwealth of Pennsylvania. Anti-trust issues. That's ‘
9 9 if you see two airlines merging. Ifit violates anti- g
10 10 trust matters in the Cominonwealth, then it's up to the é
11 . 11 Attomey General's office 10 bring suit against them. H
i2 12 We ulso are the Burean of Consumer Protection, ;
1 3 I3 which represeuts the people of Pennsylvania in cofisumer %
14 14 protection matters. We also have a civil division. We Z
15 15 protect the Constitutionsl rights. We have to obey by the :
16 16 Pennsylvariia Constitation and the United States a
17 17 Cobstitution, So.ifihére are Constitutional violatiss, B
18 18 ir'sup to the Attorney General's office to almost resolve
19 19 those dr represcrita party. Wéoverseéall ¢oniracts that {E
20 ' 20 aremade in the Commanwealth. of Pennsylvaniy, so between 4
21 21 any agency. We alsd:represent cvery ageney in the i‘
22 22 Commomvealth of‘Pcnhs}:’.lvmifé, iﬁcibding';tllc goverhorin ;:5
23 23y civil-suit filed by oragiiinst the: Commoriwéalth of i
24 34 Pennsylvania. W& also havea Management Services Division
25 25 and 17 offices across thie.state: We-have:jurisdiction
T PP T P TR A T P e e
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Page 7

made — he is now the head of the Management Services
Division, and that's Wiil Otto.

Q. And who is your executive staff today?

A. Tt's exactly how I'said. The only person that's
different now is is that Bill Connolly left and went to
the Attorney General's office in North Carolina. Bruce
Beemer — Adrian King has left, and Bruce Beemer is now
the First Deputy Attorney General.

Q. When did that happen? Do you know? Do you
recali?

A. June of 2014.

Q. We're here with the Grand Jury, as you're aware,
and I'd like you to explain to the Grand Jurors what Grand
Jury secrecy means to you.

A. Well, it's the law. Twas a prosecutor for
almost 12 ~ more than 12 years in the Lackawanna County
D.As office, and I was in front of many Grand Juries and
conducted many Grand Juries. There is a certain section
that is a statutory section, and it indicates that any
prosecutor before the Investigating Grand Jury, all Grand
Jurors, the stenographer, anybody operating the recording
device, any investigator before the Investigating Grand
Jury that they are sworn, that they have to take an oath
of secrecy, which I'm sure that you all have. It's a form
that you sign, and that indicates that you cannot reveal

Page 5
1 over 67 counties, all 67 counties. 1
2 Q. And then briefly what did you do before becoming 2
3 the Attomney General of Pennsylvania? 3
4 A. Before that, I was a stay at home mom, And 4
5  before that, I was an assistant district attorney in 5
6  Lackawanna County. And before that, I worked in 6
7  Philadelphia in a civil law firm. 7
8 Q. And you do have an executive staff when you came 8
9 in. Who was it back then when you first came in? 9
10 A, Well, there's a transition period. So [ was 10
i1 elected in November of 2012, and then there's a transition 11
12 period. And in that period, what typically is done is you {2
13 ask for transition memos of all of the divisions. Tell us 13
14 what the important cases are that you have going, what's 14
15  comingup, what is your compliment, what is your staff, 15
16  things like that. 16
17 Q. So who was your executive staff pretty much when 17
18  you first -~ 18
19 A. Whenl came in? The — Bill Connolly was still 19
20  there. He was the First Deputy under Attomey General 20
2t LindaKelly, and we kept him on as overlapping also with 21
22 Adrian King as First Deputy. 1 believe Mr. Connolly 22
23 stayed on somewhere between six and eight weeks, and we 23
24 kept him on because he had institutional knowledge of how 24
25  everything ran, what cases were there, what was coming up 25
Page 6

I and he was a great help to us. There was also - I'll 1
2 just explain the executive staff to you, if that's okay -- 2
3 Q. Thank you. 3
4 A. — make it easier, Also, there is -- there was a 4
5 chief of staff under Linda Kelly, but we did not — we 5
6 toak that position away and instead made it an executive 6
7 deputy Attorney General spot. So whereas the chief of 7
8 staff didn’t have to be a lawyer, this spot now was a 8
9  lawyer, and that was Linda Dale Hoffa. We also have a 9
10 COO, chief executive officer. We have conununications 10
11 director, We had senior counsel to the Attorney General, 1
12 which was Bruce Beemer. Bruce’s duties then also 2
13 overlapped into the head of the criminal unit. And then 13
14 across the top of the organizational char, it goes the 14
15 Attorney General, First Deputy, Senior Counsel to the 15
16  Attorney General, press and CQO, and then below that is 16
17  another line of executive officers. The first is the 17
18 Executive Deputy Attorney in charge of the Public 18
19 Protection Division, and that is Jim Donahue. Jim was the 19
20  head of Anti-trust, and we moved him to the head of the 20
21 division. Larry Turbo, who was the head of the Criminal 21
22 Law division, Sue Formey, who was also there prior to my 22
23 administration, she is and still is the head of the Civil 23
24  Division. There was nobody in charge of the Management 24
25  Services Division, and so we took the head of IT and he 25

000659
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any information that has occurred hefore you.

Q. And why is that important to you?

A. It's important to all of us. It's important
because you have to operate inn an environment whete you
can act freely, where you can hear testimony, where you
can discuss amongst yourselves, and if's important that
you protect the reputations of those who appear before
you. It's important that you protect their identities,
1t just makes it an easier forum rather than a public
forum like a trial for you to conduct your investigations
because you're an investigating Grand Jury, unlike in an
open courtroom where's there's a regular jury.

Q. Do yousign secrecy oaths? Do you personally?

A. Of course.

Q. And which ones have you signed?

A. 1, 1would have to pull them and let you know
exactly what they are. But when I first went into office,
there were existing Grand Juries at the time, and we
signed those oaths. And then, of course, new Grand Juries
have developed since I've taken office, and we sign those
oaths.

Q. And how do you treat past Grand Juries before you
took office? How do you treat those secrecy?

A. Well, there's nothing. We, we don't go back and
sign every Grand Jury from the beginning of time. You

2 (Pages 5to 8)
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Page 9 Page 11
1 justcan't do that. If, for example, like the Sandusky | Idon't even allow backdating Grand Jury oaths. That's
2 investigation. When I first took office, I — 2 not-- we stop. No one says a word from there on untif we
3 wepledged — | pledged that I was going to look into why 3 petthe oaths. And it's a picce of paper, and we file it
4 ittook so long to take Sandusky through the Grand Jury 4 then with -- 'm not sure. I befieve Anita gets them, and
5 process and into a trial, And becavse of that, when we 5  thenshe keeps them on file for us. So if you need to
6  were opening up, you know, the e-mails and when we were 6  know exactly which ones we have sworn into, she'll have
7 looking at the, the files, some of it may have been Grand 7 those.
8  Jury testimony or some it may have involved even a 8 Q. She'll have all of those?
9 question before the Grand Jury. So we then went to the 9 A. Yes.
10 judge and said is this something that you believe that may 10 Q. Getting to the point wherc -- as you said,
11 be Grand Jury material? And if we do a public report, 11 getting to the point of where we are with it, are you 3
12 will that involve any Grand Jury testimony or any Grand 12 familiar with the Mondesire article that came outin a b
13 Jury information? He indicated that it might and that we 13 2009 Grand Jury on CUES? Are you familiar with the --
14 should sign it, and we did. The ~ only those involved, 14 A. The june 6th?
15  not the entire agency. 15 Q. Yes.
16 Q. So with prior Grand Juries, you would get 16 A. Yes. I read that around August of 2614,
17  permission from the judge before you release that 17 Q. Is this the article which is named Commonwealth,
18  information? 18  Tguess 2? Is that the article that you read?
19 A. Well, this case was different. This case was 19 A. Tonly read it from our clips, so I don*t read it
20 different because it was a — we were reviewing the 20  inthe newspaper.
21 investigation, so in reviewing - 21 Q. Nobody reads newspapers anymore,
22 Q. What do you mean by this case? What case? 22 A. Butit's the June 6th article, yes.
23 A. Sandusky. 23 Q. And you recall that article?
24 Q. Okay. 24 A Yes. i
25 A. Sandusky was different because it's something new 25 Q. What did you do when you read that, I guess, !
Page 10 Page 12
1 toall of us, and we were reviewing the investigation. We 1 online? What was your —-
2 were reviewing why it took so long to take it through the 2 A. Well 1 didn'tread it first. The first T heard
3 investigatory process. And the special deputy that 1 3 about it was afier it appeared in the — in the newspaper.
4  appointed who came in only to do that case and only to 4 1believe it was Agent Pfeiffer came to me and said and
5 review those facts and only to make that report, he 5 maybe -- I'm not sure if anyone else was there — and said
6 suggested that it might be a good idea after speaking with 6  this article appeared in the newspaper. There’s
7  the judge that we sign those — that we sign those oaths, 7  information in there from his June -- his 2014 memo.
8 and wedid. 8 Q. And what was your response to that?
9 Q. How would you deal with other Grand Juries that 9 A. Well, by then, | had already known that you had
10 you want to look into that were older? 10 been appointed as special prosecutor to look into the i
il A. Well, we haven't done that. But if — well, 11 potential leak. And my response was is — you know, what I
12 let's, fet's get right to the point, I guess. Right? 12 is going on? I believe that Bruce Beemer called the judge
13 Q. Right. 13 tosay what is this all about? You know, why is the -
14 A. If somebody came to me with a document from a 14 what is the special prosecutor looking into? Maybe we can
15  Grand Jury, notes of testimony or something of that nature 15 help you with it or if there's any information that we
16  and it was Grand Jury material, we would do as, you know, 16  have on it that, you know, we coopetate.
17 we would typically do, stop and say, you know, if this is 17 Q. What was your reaction as far as them mentioning
18  Grand Jury material, then we have to sigﬁ an oath of I8  atranscript and a memo of Grand Jury and Grand Jury
19  secrecy. So for example, we got —- if we have new 19  information? Were you concernied or not?
20  employecs. 1 have a new person on my protection detail. 20 A. Well, of course, if there's — you know, I don't
21 He wasn't there from the beginning, And whereas I may, 21 believe everything ) read in the newspapers. That's
22 you know, discuss in our executive suite anything relating 22 number one.
23 to Grand Jury materials, we forgot that he was not swom 23 Q. No problem.
24 inbecause he didn't come in with us. We said stop and 24 A. And number two, if there was a leak of Grand Jury
25  signed the Grand Jury oath. And I would not — you know, 25  information, then of course I would be concemed. I knew
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Page 13 Page 15
1 that I had been briefed on Agent Pfeiffer’s 2014 memo, and I members of my staff in that position.
2 Iknew that that was not Grand Jury information. Any 2 Q. Sojust to make it clear, today is the first day
3 other information contained in the article, 1 didn't know 3 you've seen this memorandum?
4 anything about. 4 A. That js correct.
5 Q. Ifwe get to that now, the -- which has been 5 Q. I'lt show you what's marked Commonwealth 3, which
6  marked as Commonwealth 1, whicl is a memorandum from Bill 6  isatranscript by Mr. Miletto. Do you recall ever seeing
7  Davis to Frank Fina, are you familiar with that document? 7  that?
8 A. No. 8 A. This is not the form that I saw it in, but I
9 Q. Have you ever scen that before? 9  saw-- and I can't tell you whether I saw the transcript
10 A. No. 16 of Michael Miletto. I saw a memo from Dave Pfeiffer
11 Q. Okay. So what was your reaction again when you 11 regarding his interview of Agent Miletto.
12 read the article and found out they had this memo from 12 Q. Was that that document or not?
13 2009 that said Frank Fina coming from the office? What 13 A, Tdon't know. [ didn't readit.
14 was your reaction to that? 14 Q. You didn't read it?
15 A. Well, my reaction was is that you were appointed 15 A. Agent Pfeiffer came into my office and briefed
16  to look into how and why. 16  myself and Bruce Beemer on the memo. I know that he had
17 Q. Okay. Did you do any internal investigation on 17 it in his hand when he presented it to a — members of our
18 that? 18  staff, but I never read it. I didn't need to read it,
19 A. Wecouldn't. We couldn't do an internal 19 Q. Did he give it to you?
20  investigation because that would be seen as interfering 20 A. ldon'trecall. I kiow that when I came into my
21 with your investigation, and we didn't want to do that. 21 office, it was me and Mr. Beemer. We were — it was right
22 Q. Imean, asking anybedy. Did anybody in this 22 before a staff meeting. He told me about his interview
23 office iezk it? Did you ask anybody thosc questions? 23 with Agent Miletto. He told me what the substance of it
24 A. Mr. Beemer, he was looking to see what the 24 was. It was that Agent Miletto came to him. I believe it
25  allegations were, what the — what the clements were, what 25 wasat night. They were both working later, and that
Page 14 Page 16
I the article was about, I know he had conversations with 1 Agent Milctto was concerned that there was a case out
2 thejudge. 'm not sure whether he had them with you as 2 there that needed to be prosecuted or could possibly be
3 well about what we could do to help. There was nothing 3 prosecuted, that it was not presented before the Grand
4  that anyone wanted us to do. Mr. Beemer asked me whether 4 Jury in 2009, and he was concerned that it would be a case
5 we should start an Office of Professional Responsibility 5 that would be brought up by either members of the press or
6 intemal investigation, and I felt that that may be seen 6 former employees as saying that we did nothing with it,
7 as interfering with your investigation, so I said no, to 7 thatit was still within the statute of limitations, that
8 allow you to do your investigation. 8 it was a viable prosecution, and he wanted Agent Pfeiffer
4 Q. So the memo between ~ from Bill Davis to Frank 9 to know about it.
10 Fina, you never saw it before that article came out? 10 Q. When did he tell you that?
11 A. Is it the one you just showed me? 11 A. He told me that - well, within days of his
12 Q. Yes, 12 interview with Agent Miletto.
I3 A, No. 13 Q. So you didn't know before he interviewed Miletto?
14 Q. Okay. 14 You never knew he was going to do that?
15 A. Today is the first day I'vc secn it. 15 A. Tdon't know. Iremember that he camce — he came
16 Q. Today is the first day you ever seen this? 16  intomy office. Iknew that there was something with
17 A. Correct. 17 Agent Miletto. He told me that Agent Miletto had some
18 Q. So even afterwards, you never requested it so you 18  information. He was concerned about a case that may be
19 could look at it or discuss it with your staff? 19  out there. I didn't know any of the details before that.
20 A. You have to understand. We've been under certain 20 And knowing Agent Pfeiffer, he was going to sit down with
21  orders, and those orders are very broad. And those orders 21 Agent Miletto, talk to him about it, and then he said he
22 could -~ if we even ask to see it, if we talked to each 22 would brief me on it once he had the information.
23 other about it, if we talked to anyone about it, it could 23 Q. Sohe did tell you he was gonna interview him
24 be deemed that we were interfering with your 24  before you had your staff meeting?
25 investigation, and I wasn't about ta put myself or any 25 A. Hetold me he was going to talk to him, sure.
e T T e
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Page 17

Q. And when did he first tell you that he was going
to tape it?

A. Tdidn't know he was going to tape it.

Q. When did he first tell you — well, he told you
later on he taped it afer you had your meeting or your
briefing. So when did you first learn that there was
gonna be a tape and a transcript of Mr. Miletto?

A. 1don’t recall ever him telling me that he was
taping it. That doesn't surprise me. It doesn't concem
me. I mean, Agent Pleiffer’s a cop, you know. That's
what he does. 1 believe that he probably wanted to make
sure it was accurate, so it didn't concern me. Idon't
recalt him ever specificaily telling me that he was going
to tape it and make a transcript of it. I just knew he
was going to sit down with Agent Miletto and find out what
was going on.

Q. And when did he -- and when he did find out what
was going on, when did he brief you on Mondesire?

A. I can't give you the exact date. It was probably
within a couple of days.

Q. And do you remember what he told you about it?

A. He told it was a couple minute conversation, and
Mr. Beemer was therc. He told me that there was a case
that was not presented before the Grand Jury, that he —
Agent Miletto thought that Mr. Mondesire should have been

(=2 - - I S - N VS N WO N R
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about a memo or an interview?

A. The memo, Agent Pfeiffer prepared a memo that he
brought to the staff meeting within a couple of days of
interviewing Agent Miletto, came into my office, as 1
said, with Mr. Beemer there right before a siaff meeting,
told me that he had spoken to Agent Miletto, He had, you
know, a document in his hand. He briefed me on what it
was. I said to Agent Pleiffer that he needed to get
together with Mr. Beemer and make sure that if there were
criminal charges to be either investigated or brought
against Mr. Mondesire that they needed to look into it.

Q. And what did you do with the memo or interview?
Did you - again, did you see it?

A. Well, I'm not sure whether we're talking about
two different things, so I can tell you that Agent
Pfeiffer had a document in his hand. This was his — this
is what he talked about with Agent Miletto and that yes,
it was there. I don't recall him saying it was a
transcript. But again, it wouldn't have mattered to me.
That wouldn’t have alarmed me that Agent Pfeiffer did
that. We then sat down at our staff meeting Agent
Pfeiffer briefed everybody at the staff meeting exactly
what he told me, and then I know he had either one or more
documents with him.

Q. As far as what you recall the memorandum, did you
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investigated and should have — may have criminal
liability, that the case was not presented, that he took
his case — that case to his superiors, and his superiors
said that they did not want him to go on with it, and
Agent Miletto was concemed that it would be something
that would be brought up and that we would look like we
did not prosecute it because Mr. Mondesire was a Demoerat.
So Mr. Miletto, Agent Miletto was concemed that it might
have been repercussions against him, and he was coacemed
it might have repercussions against the office.

Q. And that's when he told ~ he told you that
briefly, I guess, within days of his interview with him?

A. That's correct.

Q. And did you direct him at all to get — to put
this on tape or to get a transcript for you?

A. No,no.

Q. Okay. So hedid that on his own?

A. Twould assume so. I don't know if anyone else
directed him to, but 1 did not.

Q. But nobedy at your behest?

A. No, not that I know of. T mean, I didn't tell
anyone to --

Q. That's what I'm talking.

A. -- have that tape recording. No.

Q. And again, when's the first time you leamed
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pick that up and review it or did not?

A, 1don't know whether I picked it up to review it.
1 know I didn't rcad it because he had already briefed me.
And that may sound unusual to you, but I get memos and
briefings all the time from every member of -- most
members of my stafl. If they brief me on it beforehand or
they verbally tell me about it, there's no need for me to
read it all over again. Agent Pleiffer’s very
experienced. | would have no doubt that there isn't
anything that he would have missed, and the memo was then
meant to be for the file, So then Agent Miletto's
staternent to Agent Pfeiffer was, you know, preserved for
Apgent Miletto's sake as welt as for the sake of the
office, and in the events that any investigation or
charges were brought against Mr. Mondesire.

Q. So what you believed to be a memo was you may
have looked at it, but you didn't read it?

A. Correct.

Q. Now, the transcrips that says transcript of
interview, do you remember reading this?

A. No.

Q. Do you remember seeing it?

A. No. What - the document that Agent Pfeiffer had
| remember was thin. It had a blue back on it and a clear
face on the front.
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Q. But did it say memorandum? Did it say interview?
Do you recall?

A. Ididn'tlock at it.

Q. Youdidn't look at it?

A. Tdidn't need to. Agent Pfeiffer briefed me on
it,

Q. But you say e may have had two documents.

A. Well, [ remember him coming in. Whether they
were with regard to a different maiter, I don't know.
Agent Pfeiffer’s big on reports, so I get one every week
from him on the Child Predator Unit, the Bureau of Special
Investigations. Whether it was on that or something else,
I couldn't tell you,

Q. Soyoudon't — what do you recall? Again, what
do you recall about the documents that Pfeiffer brought
into the senior staff meeting?

A. Trecall that he had a document in front of him.

It had a blue back, a clear face on it. He said that this

was the summary of his interview or his talk with Agent
Miletto. He told me what it was about. He told me that

it was — Agent Miletto told him that there was a Grand
Jury in 2009, that Mr. Mondesire was not — there was no
evidence presented, but Agent Miletto felt that he should
have been investigated at the time, and he was not. Agent
Miletto was concemed that there would have repercussions
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some time, so it would have been some time in March 2014,

Q. Did you have any follow up since I think your
direction, you said, was 1o go out and investigate this
thing? Did you have any follow-up on Mondesire?

A, Yes,

Q. Another meeting?

A. Atanother meeting, Bruce Beecmer came to me and
said it's beyond the statute of limitations, and there's
nothing we can do about it. [ said I want you to make a
memo or put it in writing and put it with the file.

Q. And did that happen that you're aware of?

A. Idon’t know. Ihaven'tseen it. I would assume
s0.
Q. Did you ever see that final memo that said
there's nothing here?

A. No. He didn't say there's nothing here. What he
said was it's beyond the statute of limitations.

Q. Tagree. Sorryabout that.

A. That’s okay.

Q. But you never -- did you ever see that memo?

A. No.

Q. Did you cver ask that if it was done?

A. No.

Q. Now, at the senior staff meeting where Pfeiffer
came in and briefed you, who else was there?
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against him. He was concerned it would have repercussions
against the office as having an investigation out there

that no one looked at, and he was also concerned that it
would -- could possible still be a viable investigation

and prosecution. My concemn then was, as I said to Agent
Pfeiffer and to Bruce Beemer, was take a look at the case.
You two get together, take a look at the case and see
whether there’s any investigation or prosecution that
needs to be brought forth against Mr, Mondesire,

Q. And you don't recall what document you looked it?

A. Ididn'tlook atit. He had it in his hand. And
again, because he briefed me on it, I didn't need to look
atit.

Q. And whatever that document was, did you ever see
it again?

A. No.

Q. The -- when was that staff meeting? Do you
recall?

A. Well, it was the same time that he came into my
office and briefed me, so it would have been a couple of
days -- within a couple of days after he talked 10 Agent
Miletto.

Q. Do you remember what time of the year, what that
would have been?

A. No. Ibelieve Agent Pfeiffer's memo was in March
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A. Ican't tell you exactly who was there. I
remember the table was filled. have a table in nty
officc that's very large. It seats maybe 8 to 10 people
with their other chairs, and it was filled. I remember
Bruce Becmer was there because he was with me beforehand.
Adrian King was there. Obviously, Agent Pfeiffer was
there. 1 was there. And anybody else, I don't exactly
know who. You know, our meetings sometimes change with
personnel depending on what we're meeting about.

Q. Would Linda Dale Hoffa be there?

A. She could have been, sure,

Q. And who is she?

A. She was the executive Deputy Attorney General.
So when I told you that when I came in, there was a chief
of staff position that was not a lawyer. I took that out
and made the position Executive Deputy Attorney Genesal
and that is a lawyer, so that is another layer of, you
know, legal expertise before it gets to me.

Q. And you said you recall her being there or not?

A. ltdon't kiiow, but she could have been.

Q. You believe this to be in March?

A. It must have been March because it was within a
couple of days that Agent Pfeiffer tatked o Agent
Miletto.

Q. Was your, I guess, head of security -- who's
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I Patrick Reese? 1 Q. I guess for everyone, who is Adrian King?
2 A, He is on my protection detail. Heisa 2 A. Just because I know I'm extremely technieal, but
3 supervisory special agent. 3 that's what we lawyers do, I didn't tell him to look at
4 Q. Was he there? 4 Mondesire, Itold him to give the information to Bruce
5 A. [don'trecall that. It's doubtful. He's 5  Beemer to sce whether there was any viable charge, and
6 usually not at siaff meetings. My other agent on my 6  Mr. Beemer said that there was no need to look into it.
7  protection detail is Agent Ruddy, and they are never at 7 Itwas beyond the statute of limitations, just for that.
8  our typical staff meetings. 8  Adran King was the First Deputy Attorney General, and
9 Q. Who's Colieen Teege? Is that how you pronounce 9 that on the organizational chart is the Attorney General,
10 it? 10 andright below the Attorney General is the First Deputy,
It A. Tighe. 11 and then everybody reports into the First Deputy,
12 Q. Tighe. Sorry about that. 12 Q. And back, I guess, in March of Aptil, he was
13 A. That's okay. She gets it all the time. i3 there, correct?
14 Q. Who is she? {4 A. Yes,
15 A. She is my administrative assistant. 15 Q. Washe—
16 Q. Would she have been there? 16 A. Yes. Helefin June of 2014,
17 A. That's doubtfu, too. She — we have staff 17 Q. Okay. Did you give him any direction to deal
18  meetings once a week every Tuesday. She's at the staff’ 18  with this case, anytixing to do with documents or
19 meetings for — my scheduler is there. Bruce Beemer's 19 anything -
20 secretary is there. Our press is there, head of OFR. All 20 A. Yes. ’
21 of the heads of our divisions are there, but she never 21 Q. --on this case? ;
22 typically sits in unless I ask her to take notes ona 2 A. Yes.
23 specific meeting. 23 Q. Okay.
24 Q. Would you remember if she took notes on this 24 A. Agent Pfeiffer's memo summarizing Agent Miletio’s
25  specific meeting? 25  testimony of 2014, after the meeting that we had, Adrian
Page 26 Page 28
1 A. Tdoubtit, but]don't know. I and Isaid, you know, this is a pattern that has been -
2 Q. As far as would anybody from the press, your 2 developing. This isnot right. This is a pattern of
3 press department be there? 3 nonprosecutions, and this was somebody who could have been
4 A. 1don'tremember. Our press department has been 4  prosecuted except for the lapse of time that had occurred.
5  dismantled for quite some time. 1don't believe at that 5 And we said that it's the public's right to know what is
-6 time we had a director of comnunications, but I don't 6  happening in the office, as I've always said, And
7 know. Rence Martin has been filling in, but that — we 7  agent—~ Adrian and I then said well, then let’s put it
8  went without a director for weeks before it was — they 8  outinto the press, and we did.
9  needed some management, so we took her from the Education 9 Q. Okay. And how did that happen?
10 and Outreach Department and also then gave the dual duties 10 A. 1said to Adrian, you know, we should get it out.
11 of just making sure that the press department runs 1T We should put it out to the press, People have a right to
12 smoothly. 12 know. Hesaid ] agree and, you know, he said well, what
13 Q. Okay. Sowho-- 13 doyou think? It was — I remember it was later in the
14 A. Soldon't remember who was there, 14 day because I was in 2 humy to get back to Scranton and
15 Q. Who was it before she took over? Do you 15  he was going to Philadelphia, and our press department was
16  remember? 16  dismantled and, you know, we have a young team,
17 A. Joc Peters. 17 unfortunately. And Adrian said well, I can take care of
18 Q. Could he have been there, you think or -- 18 it Youknow, we'll give it to — let Josh Morrow take
19 A. He leftthe office, I'm not sure when he left 19 care ofit, as we typically did. And Adrian said
20  the office. 20  something fike, you know, have Josh call me, and 1 did. 1
21 Q. Soin April, you gave some direction to Pfeiffer 21  called Josh, and  said Adrian wants you to call him.
22 to] guess continue t0 look at this Mondesire? 22 Q. What happened afier the phone call?
23 A. It was March. 23 A. 'Well, that 1 don't know. Then I —you know,
24 Q. ItwasMarch? 24 1-
25 A 2014, 25 Q. Allsight
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A. —movedon,

Q. Did you talk with Josh Morrow, I assume? Did he
call you or did you talk to him?

A. I called him and said Josh, Adrian wants you to
call him, He said okay.

Q. And then any follow-up on that?

A. No.

Q. What were your directions for Adrian King to do?

A. Well, it wasn't a direction. Adrian and I worked
very closely together, obviously. He's my First Deputy.
So when afterwards, we said, you know, this isn't right.
This is a pattem, and people need to know what's
happening. And, you know, we put things, information out
into the press every single day, multiple times a day. It
is our belief and it's still my belief that people have a
right to know what's going on in their govemment. People
have a right to know what you're doing and what you're not
doing. Ianswer those questions all the time and, you
know, sometimes it's, it’s — the press is tough on you,
but that's okay. It's their right to know. So Adrian and
1,1 said this isn't right. People need to know. He said
i agree, and we said we need to put this out into the
press.

Q. So what did you give Adrian King to put out in
the press?
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disagree with you, and then we come to a meeting of the
minds most of the time. So it wasn't a case where, you
know, I order him to do something, and he does it.
That's — first of all, that's not Adrian. And number

two, that's not the way our officer works. It didn't

then, and it doesn't now. The conversation was is that,
you kmow what? This just isn't right. It's not right.

And again, in the for transparency that we do all the
time, people need to know what's happening.

Q. So how did Adrian King get the documents that
would eventually get into --

A. Tdon't know.

Q. You don't know? Did you discuss — you said you
discussed that this isn't right, and you discussed that
with Adrian King?

A. Right,

Q. Did you discuss it with Bruce Beemer?

A. Yes.

Q. Okay.

A. You know, we -- our office is very — we're used
to putting things out into the press. We're used to being
scrutinized by the press ourselves, and we understand that
that's part of our jobs. And even with Bruce Beemer and
probably the rest of the staff, it's -- you know, this is
an example of what wasn't occurring then. And Pm just —
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A. Well, I didn't give him anything, but Agent
Pfeiffer’s 2014 memo was there.

Q. Do you know what other documents went with — to
be given to Josh Morrow?

A. As faras I know -- well, I've never seen the
2009 document. I never even knew of its existence until I
read the article in the newspaper in August.

Q. So how did you direct these documents to get to
Josh Mommow?

A. Well, again, T mean, you're saying direct, but
you have 1o understand that the relationship between the
Atiomey General and the First Deputy is not, you know,
that I tell him what to do and he does it. That's just
not the way it works.

Q. How does it work?

A. Well, we're -- you know, he's the ying and I'm
the yang, I guess. He's — the reason I hired him was
because we've known each other for so long, He has
expertise in civil law, and I have expertise in criminal
law. Tsometimes move quick, and he moves slower. We
have a relationship where ~ and it's the same way with
Mr. Beemer and that's the way it's gotta be -- that we
have to have a dialogue. You know, if something's wrong,
then he needs to say I disagree with this. Andif1
disagree with what's he's doing, then I need to say I
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you kniow, I believe that all prosecutions need to be done
fairly and evenly across the board. I don't care who you
are. | don't care what party you coine from. It doesn't
matter to me. It's gotta be done in an evenhanded way.
And if it isn't, then I think the public needs to know.
There's no way we're gonna be better government if it
isn't exposed to the light of day, and same withme. You
know, if I make a mistake, then yes, people need to know |
make a mistake. You know, I'm an elected official, and
they need to know that for the next election or even to
hold me accountable now.

Q. So what was your discussion with Bruce Beemer?
What did you tell him about getting this information out
to the —

A. |don't -1 didn't discuss getting it out to the
public with Bruce Beemer, but we did discuss that this is
another exampte of what was not happening, that, you know,
Mr. Mondesire could have had criminal liability, and he
very possible escaped it because it went on beyond the
statute of fimitations,

Q. So did you discuss anything to do with bringing
these documents to the press so that they can have it?

A. 1didn't know about the 2009 document. So when
you say documents ~-

Q. Information.
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A. The only infonnation I had was Agent Pfeiffer's
2014 memo that Agent Miletto said Mr. Mondesire was not
the subject of a Grand Jury investigation in 2009, that he
felt that he should have been, but he was denied that
opportunity and there may be a viable charge out there
against him, That's what our concern was.

Q. And giving this to the press, did you discuss
that with Bruce Beemer?

A. No.

Q. Did you discuss that with Agent Pfeiffer?

A. No.

Q. So who did you counsel besides Adrian King about
getting this information to the press or this memo that
you tatk about?

A. Just Adrian.

Q. Just Adrian?

A. Uh-hub,

Q. And again, how did you arrange for this
information to get to the press?

A. Adrian said have Josh call me. Andwe laew that
Josh — you know, Josh is an experienced communications
person. He worked on my campaign, He's been around
forever. That's what he does. Josh has relationships
with, with reporters, and Josh is well respected in the
communications and the — in that arena. It's a very

Page 35

- interview or talk or whatcver you wanna say it was with

Agent Miletto,

Q. But the article said — they specifically quoted
that document. Do you know how -- again, do you know how
that specific document got to the press?

A. 1did not give this document to the press. I did
not direct Adrian to give specific documents to the press,
What I said to Adrian was is people need to know about
this. He agreed. The only document that we had in front
of us was Apent Pfciffer's memo regarding his talk or
interview with Agent Miletto, so — and I didn't read it.
So I know you're asking me whether this was the specific
document, but I did not read it, so alt I know is what
Agent Pfeiffer told me.

Q. And again, just ask you again for the record.
The Commonwezelth 1, which is the Frank Fina memorandum of
Bill Davis to, I guess, Mr. Fina, you don't know how that
got to the press itself?

A. Thave never seen this document before today. 1
did not even know of its existence until I read the Junc
article. I don't read the press, either good or bad,
about any of us until I read it word for word in around
August of 2014,

Q. So what was your understanding of what documents
were going to Josh Morrow and to the press?

W~ N UL W N e

m—s
o w

11

Page 34

small group, so we knew that Josh would be able to
cffectively communicate what was happening with the press.
Whereas our team, you know, 85 1 said, was young and
inexperienced. We had already had a number of, say,
missteps with the press, and our team just wasn't up to

the job. And it was a simple - you know, it was
something as simple as that this is now a pattern that's
been developing. This is important to us. It's important
for people to know, and the easiest and most efficient way
was through somebody that we knew would handle it
properly.

Q. But do you have any idea how these two - ‘cause
the paper said an actual transcript of Miletto. You'd
agree with ne it actually said a transcript of Miletio and
went into the whole transcript, the article in June?

A, Well, you'd have to show it to me again. T can't
remember it word for word. It is what it is.

Q. Right, but this document is an interview of Agent
Miletto. And as you said, you knew that was going to
happen. Do you have any idea how that specific document
got to the press?

A. Idon't know what Adrian gave to Josh.

Q. Okay.

A. ldon't. 1,1 would assume it was Agent
Pfeiffer's memo {o us summarizing the -- his, his — the
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A. Well, there was no understanding. You know, it
was a simple conversation with Adrian. People need to
know gbout this. This is a developing pattern of perhaps
selective prosecutions or non-prosecutions. It was
something that our office had, you know, been under
questioning for before, whether we prosecuted, why we
prosecuted or why we didn't prosecute. Soitisa
legitimate inquiry, and we felt that it was imponant that
people know that as well, and that, that was about it.

But I would assume — I would assume that Adrian would
have taken Agent Pfeiffer’'s memo with his, his talk with
Agent Miletto and would have done that.

Q. Okay.

A. That would have been --

Q. Soit's—

A. --logical.

Q. It's your assumption that Adrian King went
somewhere and got this memorandum from Bill Davis and this
interview?

A. No. Thatis not my assumption. I don't know
what Adrian did. We did not discuss which memorandums or
what he had or what he gave 10 Josh. We didn't discuss
it.

Q. Okay. Did you ever give him a package to give 10
Josh Morrow?
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A. No.

Q. Did you have anyone prepare a package that went
to Josh Morrow?

A. No.

Q. So you don't know anything about the documents
that actually went out of your office to Josh Morrow?

A. No, I don't.

Q. Through Mr. King?

A. No.

Q. The — did you do any follow up to see what
documents went out or any follow-up to make sure Josh
Monow got the information he needed? Did you do any of
that?

A. The only document that I knew existed was Agent
Pfeiffer’s March of 2014 memo, That's the only document
that ] would have assumed that Adrian gave. [ didn't know
about a 2009, so I didn't ask him whether there were any
more. It was my assumption because that's all I was
briefed on that there was only one document.

Q. Okay. Do you know how Adrian King was going to
get information to Josh Morrow?

A. I, Tdon't. I, 1believe that they were going to
meet, but I don't know where or when 'cause Adrian was
heading back to Philadelphia.

Q. Okay. And how did you know that?
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Correct.
And what again did you tell him?
Josh, Adrian wants you to call him.
And then what did you tell Adrian?

A. Well, Adrian said have Josh call me. Isaid I'd
call him,

Q. You said you'd call him?

A. Yeah.

Q. Did you call him or what? What was your
conversation with Adrian before he left that evening?

A. About what?

Q. About this information you wanted to get out.

A. Onemore. So afler the meeting, there were still
people. My office is right in the executive suite, as
they call it. My office door was open. There was people
out in the reception area. I have a secretary out there,

a scheduler. Linda Hoffa's office is out there, both
security. The administrative assistant's office is out
there, First Deputy’s office is out there, as well as his
secretary. And the people from the meeting, I could still
hear people out there, As Adrian and I were standing
there, 1 said to him this isn't right. You know, the same
conversation that I just testified to, and we said we need
to let the public know about this. This, should go out
into the press. And then, you know, he said well, you

LPror
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A. Hetold me.

Q. What did he told you?

A. Well, that night when we were talking about it,
he said I'm going back to Philly tonight. I was going
back to Scranton.

Q. And then what did he told you he was going to do?

A. He just said have Josh call me.

Q. And that's it?

A. And I called Josh and said give Adrian a call.

Q. But there was no package of any kind of documents
that you gave him?

A No. [didn't know — 1 only knew of one
document. [ can't stress this enough. I only knew of one
document. So when you said I prepared -- you're asking me
whether I did prepare a package of documents, I did not
kiiow any other ones existed besides Agent Pfeiffer's
summary.

Q. And again, what's the one document you knew of?

A. Agent Pfeiffer's 2014 summary of his interview or
talk with Agent Miletto wherein Agent Miletto said that,

" you know, as I said before, that this case could be out

there, that it was not investigated in 2009 and that it
could be a viable prosecution.
Q. Then you calied -- you made a phone call to Josh

Morrow?
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inow ~- I don't remember the exact conversation, but he
said have Josh call me, We -- and ! thought it was a good
idea too that Josh should be the one to do it. Our press
department just — you know, they just — they were too
young. They were inexperienced. This wasn't some — this
wasn't a typical press release. This was information that
we put out, and we typically put things out either through
Josh Morrow or Pete Shelly.

Q. Andagain, | guess we should know who is Josh
Morrow?

A. Josh Morrow is a communications person. He's
from Philadelphia. He worked on my campaign. He's worked
on other campaigns in the past, too.

Q. And who is Peter Shelly?

A. Pete Shelly owns Shelly Communications. Because
we have had a press department that's been in disatray
basicatly from the beginning, we sometimes use outside,
outside communication finms.

Q. And this Mondesir¢ with this information that was
given out to the press, he was never prosecuted, was he?

A. Byus? :

Q. Byanyone.

A. Hewas never investigated. He was never
prosecuted in the 2609 ever. That's correct, and we could
not because it was beyond the statute of limitations by

T
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the time we got it.

Q. So the 2009 Grand Jury for some reason didn't
prosecute him, correct?

A. [would assume so.

Q. And you felt you needed to get that information
out there?

A. We felt we needed to get the information out that
there was a viable prosecute that Agent Miletto felt that
he should have been investigating, but was denied the
opportunity to investigate him, that he should have been
prosecuted or could have been prosecuted. He was denied
the opportunity to prosecute him and that it may be
something that was an opportunity for former employees to
come back and say criticize our office saying that this
case was there, and we did nothing with it, even though
that was the first that we leamed of it.

Q. Now, with Sandusky, you said you went to the
judge to get information from the Grand Jury and got his
penmission to do that, correct?

A. Special Deputy Moulton did that, correct,

Q. And why didn't you do the same with Mondesire?
Why didn't you get a judge's permission to do that?

A. For a couple of reasons, because the law is very
clear on what constitutes Grand Jury information. Agent
Pfeiffer's statement from Agent Miletio was clear that
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memao, that Agent Miletto felt that he — Mr. Mondesire -
should have been investigated, and he was not. That's
what the point of it was,

Q. But you just said you didn't ask Bruce Beemer
whether or not these documents, whatever you had was Grand
Jury before you released it to the press?

A. Brice Beemer was there. 1 didn't have to ask
him. If Bruce Beemer for one second thought it was Grand
Jury information, Bruce Beemer would have said we're not
even talking about this. We're not even going to lock at
any documents. Everybady stop, get out the oath, and
everybody sign the secrecy oath. He would have done it if
he thought so. 1 would have done it if | thought so.

Agent Pfeiffer would have done it if he thought so, and
whoever else was there would have done it. You would
think if that room was filled with all these experienced
prosecutors and this was Grand Jury information, one of
them would have said stop, everybody stop, we're not going
to talk about this. We're not going to look at it. This

is Grand Jury, but they did not because it was not.

Q. Did you ever — before you released it to the
press, did you make sure with Bruce Beemer that this
information -- did you tell him you were going to release
information to the press to make sure that didn't happen?

A. [did not tell Mr. Beemer that, and I did not
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Mr. Mondesire was not investigated by the 2009 Grand Jury,
that there was not evidence presented, that there was no
testimony presented before the 2009 Graud Jury. If it had
been the opposite, if he had said he was investigated by
the 2009 Grand Jury, there was evidence presented, there
was testimony presented, it would have been a different
story, but this was the opposite. He was not

investigated. Itwas just — by saying, you know,

Mr. Carluccio, you were not investigated by the Grand
Jury, that is not Grand Jury information. It is -- it was
made five years after the close of the Grand Jury, Agent
Pfeiffer's memo.

And another — you know, I'm an experienced
prosecutor. I've been a prosecutor for 14 years. In that
room, we had experienced agents. We had, you know,
experienced prosecutors, Mr. Beemer was there, who's been
an experienced prosecutor his entive carcer. 1f Ms. Hoffa
was there, she's a federal prosecutor, and we had people
who would have said if this was Grand Jury, Grand Jury
document, somebody in that room, one of them would have
said well, wait a second. This is Grand Jury information.
This is a Grand Jury document, We need to stop, just as
we had in the past. Nobody did that because it was
clearly not 2 Grand Jury document. It was not testimony.
It was not evidence. That was the whole point of the
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need to ask his opinion. He would have voiced it. He was
at the briefing with Agent Pfeiffer with me. We would not
even have let Agent Pfeiffer go on. Agent Pfeiffer )
himself would have said before we go on, I have Grand Jury
information to tell you, and we all would have stopped.
If Agent Pfeiffer perhaps made a mistake and started
telling us about Grand Jury information, either myself or
Bruce Beemer would have said wait a second. This is Grand
Jury information. Stop. We're not even talking about it,
and we would have gone down the hallway to get the oath of
secrecy. He did not do that.

And then we sat in a meeting where Agent Pfeiffer
briefed the rest of the staff on it. And if that was
Grand Jury information, one of them would have said if it
was, in fact, Grand Jury information that we needed to
sign the secrecy oath because we all knew that we were not
swom into a 2009 Grand Jury. I was a stay at home mom at
the time. Agent Pfeiffer was in charge - was the
commander of the Internct — of the Internet Crimes
Against Children Task Force. Ithink Mr. Beemer was in
the Allegheny County D.A.'s office. None of us were sworn
into that Grand Jury. And ifiu a case 85 was in
Sandusky, if we knew that that was Grand Jury information,
if any of us had any inkling, we would have stopped, but
it was not. None of us thought so or one person, you
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would think, would have spoken up and said wait a second.
It would have been as simple as signing an oath.

Q. As Attorney General of Pennsylvania, can you look
into old cases?

A. Well, that depends.

Q. Grand Jury information or Grand Jury cases? Can
you look at it, investigate it or at Jeast be aware of it?

A. Well, I'm not sure what the context of your
question is? Can I be aware of it?

Q. Okay.

A, IfT'm swom in,

Q. Okzy. So you have to be swom in before you,
even the Attorney General in your office can look at Grand
Juries from before you came in?

A. That's comect. The statutory law is very clear
that you have to be the enumerated people; the Grand
Jurors, the prosecutor, the witness, the person operating
the recording device, the stenographer. You have to be
that group of people, and you have to sign an oath of
secrecy. That's what the law clearly states, and the case
faw also then goes on to explain what constitutes Grand
Jury information, So if | wanted to go back to, say,

2000, there was a -- you know, say a murder case that has
no statute of limitations, and I wanted to go back, And
you would have to then assume ] knew it was a part of a
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Jury information, we would have immediately stopped to
sign that oath,

Q. Did you put —

A. Was that your question? I think I actually —

Q. Did you put out a directive as to that? Do you
know? Ever put out a directive that if you want to look
at Grand Jury information, you need to sign an oath or
anything of that nature?

A. Tdon't need to put out a directive. We're ail
experienced prosecutors. We know the law.

Q. So what happens if you -- somebody wants to put a
transcript of 2009 in front of you that says Grand Jury
transcript? What is your procedure?

A. Our procedure is is to go and get the secrecy
oath, to have it typed up whatever Grand Jury it's from,
and then we would sign it.

Q. Okay.

A. And then we would file it.

Q. And then if you want to release that information
to the press, what are you gonna do?

. We wouldn't.

You wouldn't?

No.,

But say you wanted to.

You would have to get an order from the judge,
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Grand Jury. You know, we can't know what we don't know.
If somebody this was a part of a Grand Jury, we need to go
back, then we would find which Grand Jury it was, and we
would have an oath of secrecy. It would say in regard to,
you know, let's say the 25th Grand Jury. And even if' you
wanted to look - just Jook at a specific case, it could

then mention a specific case,

Q. But didn't Pfeiffer explain all that when he was
talking at the conference or the meeting? Did he explain
this was from 2009 Grand Jury, and these were information
we got from Grand Jury transcripts and subpoenas?

A. No. What Agent Pfeiffer told us -- and again,

Agent Pfeiffer is one of the best police officers I've had
the privilege of working with. If Agent Pfeiffer for one
second thought that this was Grand Jury information, he
himself before he even talked to Agent Miletto or if he
realized during his interview with Agent Miletto that this
was Grand Jury information subject to a secrecy law, Agent
Pfeiffer would have stopped immediately and signed a
seerecy oath, ‘When Agent Pfeiffer came to us, he would
have said before my briefing this is Grand Jury
information, you need to sign the oaths. That would have
happened. Before that staff meeting, if Agent Pfeiffer
said to everyone this is Grand Jury information or if

‘anyone at the meeting thought that it, in fact, was Grand
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Q. Now, the paper did list these two documents. You
will agree that the paper did list that they had these two
documents in there?

A. That's what it says. Yes, sir.

Q. And those documents, you believe — who had
possession of those documents in your office? Who would
have had possession of those documents?

A. Of those documents?

Q. The interview by Michael Miletto on March 21st
and — well, let's stay with that one first. Who would
have had possession of this interview?

A. The March 20147

Q. Yes, March 21st.

A. The memo from Agent Pfeiffer.

Q. Anyone besides him?

A. Well, our entire staff would lave -- anybody at
that meeting would have access to it.

Q. Okay. Because did they get a copy of it? Do you
know?

A. 1don't know.

Q. So the only one you know actually would have a
copy of it would be Pfeiffer, correct?

A. Well, he would certainly keep a copy. Correct.

Q. As far as the memo from Bill Davis to Frank Fina,
who would have a copy of that?

= R I A T e T

LT T SN T e X e

s

000669

T R Tt Ty S M A

T TR T 2

12 (Pages 45 to 48)

TEDICTOR TN

IO A PR YT T P




1
2
3
4
5
6
7
8
9

10
1l
12
13
14
15
16
17
18
19
20
21

22
23

24
25

Page 49

A. Well, if that was from Grand Jury testimony,
notes of testimony, then that would be from wherever that
Grand Jury was seated. As it turns out, it's here in
Nomistown. It would be in their evidence locker or
should be in that evidence locker, but it could also be ~
at that time, it could also be on their computers.

Q. Would Agent Pfeiffer have those documents?

A. ldon'tknow. You'd have to ask him.

Q. So the documents got in the paper. You don't
know how they got these documents, or do you know? Tell
us,
A. You're lumping the two documents together. The
2014 memo from Agent Pfeiffer, yes, I told you how that
happened. The 2009 memo, the Davis memo as you're
refemming to it, I don'tknow. I never even knew of it's
existence until I read the article.

Q. And as far as the interview of Michael Miletto,
do you know how that got to the press?

A. ldon'tknow. All | can tell you is s that the
document that Agent Pfeiffer had with him at our staff
meeting that he held up was, you know, a couple pages
long. He briefed me on it, and then he briefed our team
on it. And then, you kmow, I had our conversation that 1
had, had just testified to with Adrian.

Q. And again, when you read the article on June 6th,
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And then we knew that you were looking into it, so we did
not want to interfere with your investigation, so we did
not give it to OPR.

Q. Now, as far as the Pfeiffer coming, do you know
when he came and told you about that?

A. About what?

Q. About what was in the paper and this atticle. Do
you know when he came and approached you?

A. Idon't.

Q. Was it at or near the time of June or do you
think it was in August?

A. Probably June.

Q. And was he concerned or what was -

A. Hewas a little ticked off.

Q. Okay. And why?

A. He was ticked off because his name was in the
newspaper, and he's a cop. Like I said, cops do not like
to see their name in the newspaper, and they're not used
toit. Typically if you — if their police report
appears, it doesn’t say who it was authored by. Also,
because it was — he felt that it was a -- like an
interoffice police report. It was an interoffice memo,
and he was a little ticked off that anything would go out
in his name -- well, with his name on it that was an
interoffice kind of work product.
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what was your reaction again?

A. Well, I didn't read it on June 6th. I read it
some time in August.

Q. Okay.

A. Because again, [ don't read press, good or bad.
It's - I think it colors the way you then proceed, and [
don't think that that's a good thing for a prosecutor. My
reaction was is the May 2014 was not Grand Jury
information. But the 2009 could have been, but T didn’t
know where it came from, and I didn't know who had it.
It's quite possible even members who are no longer with
the Attomey General's office had access to it.

Q. Again, when did you read the article or when did
you -- ’

A. Around August of 2014.

Q. And who told you about that? Who told you that
the article was in there?

A. Tknew the article was in there, but T didn't
have to read it. As Attorney General, I get briefed on
quite a bit of things, I can't possibly read every
document anyone gives me, so I get briefed on it.
Somebody, I think it was either Mr. Beemer or Agent
Pfeiffer, told me that this article was in the newspaper.
By then, Mr. Carluccio, you had already - well, you were
appointed before the article appeared in the newspaper.

WO OB WA e

0 =5

13

Page 52

Q. Did you inform him that you wanted that, that
information to get out there anyway because it was a
misjustice?

A. No.

Q. You didn't tell him that?

A. No.

Q. Why wouldn't you tell him that? This way, he
wouldn't be concermned.

A. Because he was upset that -- well, he wasn't
upset. He was ticked off that that's what had happened,
and there was no need for it. He — the 2009 memo, | knew
nothing about. So how that got out, I kmew it was going
to be in your hands.

Q. But you knew information did get out on
Mondesire?

A. Iknew information got out that Mondesire was not
the subject of a Grand Jury investigation and that Agent
Miletto thought that it should have been, but he was told
by his superiors you're not allowed to investigate him,
That's what [ knew.

Q. But again, why didn't you tell Pfeiffer that this
information was okay to go out because { said it was okay
to go out?

A. Because I had not read the article at that time,
and I didn't know anything about a 2009 transcript, and 1
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did not know how that got out.

Q. Yourattorneys on behalf of you filed some motion
to quash your subpocna to be here teday, correct, to
quash --

A Well -

Q. - your subpoena. You wouldn't have to testify
today?

A. Not really sure what you're - because there's a
lot of motions filed.

MR. CARLUCCIO: We can take a quick break, if
this would be a good time to do that, if you need to

take a quick break because we're going to go see the

Jjudge.

(The witness and counse! left the room at 2:40 p.m.)
(The witness and counsel entered the room at 2:52 p.m.)
BY MR. CARLUCCIO: '

Q. Back in the spring when you had this conversation
with Adrian King letting the press know that 1 guess there
was some kind of wrong here that you — did you talk about
giving it to anyone else, this information?

A. Suchas?

Q. Anyone else that you say we need to - they need
to know about this information about Mondesire?

A. I'mnot sure who you're referring to, but that
was the entire substance of our conversation.
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agents. And if by any chanced made a mistake as to what
the law was, before we even started someone would have
corrected me. And, you know, there were many people there
that could have and would have. We, we knew it was not
Grand Jury information. 1 still belicve to this day it

wasn't Grand Jury information. 1t's the opposite of Grand
Jury information. It's that he was not investigated.

Q. Soifit was Grand Jury information, that would
have been wrong to release it to the press?

A. Ifit's Grand Jury information, if it's clearly
Grand Jury information, then you also then have to be
sworn into the Grand Jury, so the law has two prongs to
it. The law says that you -- it's gotta be Grand Jury
information, and the law says that you hed to have signed
a sworn oath of secrecy. So you have to fulfill both
prongs of the law, or else then you could be held in
contempt of court. ’

Q. My question was if this was 2009 Grand Jury
information and you released it to the press, is that
wrong in and of itself?

A. No, because you have to have both prongs of the
law. You have to be swom into that Grand Jury for you to
be criminally liable for a contempt of court. That's what
the law says.

Q. So if you release Grand Jury information from
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Q. Did--

A. Besides my conversation with Bruce Beemer about
we need to take a look at this and see whether it's
viable.

Q. But the Mondesire information that you had
gotten, did you decide to release that or give itto
anyone else?

A. Well, Mondesire — the information that I had
wasn't specific on Mondesire. It was Agent Miletto's
feelings, you know, that this case was not prosecuted. It
was not investigated, and somebody needed to look into it,
so that's the information that 1 had. No, 1 don't know
who you mean by someone else. In our office or outside of
the office?

Q. Anyone outside your office? Anyone else?

A. No.

Q. Did you discuss with Adrian King about releasing
information on Mondesire to anyone outside your office
beside Josh Morrow and the press?

A. No.

Q. And again, you felt this was not Grand Jury
material, correct?

A. T1knew it wasn't Grand Jury information. 1,1
know the law. | know the case law. 1 know that ] have
experienced prosecutors. 1 know that I have experienced
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2009, is it wrong or not?

A. [didn't release Grand Jury information from
2009. T was not swom into the Grand Jury from 2009, as |
could not have been since | was home with my kids at the
time. [ didn't even know there was a Grand Jury
investigation in 2009, so there's no way 1 could go back
and say well, 1 know that there's a Grand Jury, and the
information that { had - I did not have the 2009 Fina
memo that you're referﬁng to. The information that 1 had
was not Grand Jury infonmation.

Q. So let me rephrase that. If someone in your
office released information, Grand Jury information from
2009, would that be wrong or right for them to give that
to the press?

A. According to the law, you had to have been swom
into that Grand Jury and released Grand Jury information.

Q. So that's the law.

A. That's the law.

Q. How do you feel?

A. It doesn't matter how [ feel. That's the law.
I, 1, 1 don't get to interpret the law. 1 don't get to
pick and choose which one [, 1, I want to enforce or how 1
want to enforce it. The question is is do the facts fit
the law. If they do, it's a crime. 1f they don't, then
we can't, you know, find a prosecution where there is
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did not know how that got out,

Q. Your attorneys on behalf of you filed some motion
to quash your subpoena to be here today, correct, to
quash --

A, Well --

Q. - your subpoena. You wouldn't have to testify
today?

A. Not really sure what you're — because there's a
lot of motions filed.

MR. CARLUCCIO: We can take a quick break, if
this would be a good time to do that, if you need to
take a quick break because we're going to go see the
judge.

(The witness and counsel left the room at 2:40 p.m,)
{The witness and counsel entered the room at 2:52 p.m.)
BY MR. CARLUCCIO:

Q. Back in the spring when you had this conversation
with Adrian King letting the press know that I guess there
was some kind of wrong here that you -- did you talk about
giving it to anyone else, this information?

A. Suchas?

Q. Anyone else that you say we need to — they need
to know about this information about Mondesire?

A. I'mnot sure who you're referring to, but that
was the entire substance of our conversation.
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agents. And if by any chance I made a mistake as to what
the law was, before we even staried someone would have
corrected me. And, you know, there were many people there
that could have and would have, We, we knew it was not
Grand Jury information. 1 still believe to this day it

wasn't Grand Jury information, It's the opposite of Grand
Jury information. It's that he was not investigated.

Q. Soifit was Grand Jury information, that would
have been wrong to release it to the press?

A. Ifit's Grand Jury information, if it's clearly
Grand Jury information, then you also then have to be
sworn into the Grand Jury, so the law has two prongs to
it. The law says that you -- it's gotta be Grand Jury
information, and the law says that you had to have signed
a sworn oath of secrecy. So you have to fulfill both
prongs of the law, or else then you could be held in
contempt of couri. ’

Q. My question was if this was 2009 Grand Jury
information and you released it to the press, is that
wrong in and of ilself?

A. No, because you have to have both prongs of the
law. You have to be swom into that Grand Jury for you to
be criminaily liable for a contempt of court. That's what
the law says.

Q. So if you release Grand Jury information from
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Q. Did--

A. Besides my conversation with Bruce Beemer about
e need to take a look at this and see whether it's
viable.

Q. But the Mondesire information that you had
gotten, did you decide to release that or give it to
anyone ¢lse?

A. Well, Mondesire -- the information that | had
wasn't specific on Mondesire. It was Agent Miletto's
feelings, you know, that this case was not prosecuted. It
was not investigated, and somebody needed to look into it,
s0 that's the information that I had. No, I don't know
who you mean by someone else. In our office or outside of
the office?

Q. Anyone outside your office? Anyone else?

A. No.

Q. Did you discuss with Adrian King about releasing
information on Mondesire to anyone outside your office

_ beside Josh Morrow and the press?

A. No.

Q. And again, you felt this was not Grand Jury
material, correct?

A. Tknew it wasn't Grand Jury information. I,]
know the law. Iknow the case law. 1 know that I have
experienced prosecutors. I know that I have experienced
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2009, is it wrong or not?

A. 1didn't release Grand Jury information from
2009. 1 was not sworn into the Grand Jury from 2009, as 1
could not have been since I was home with my kids at the
time. I didn't even know there was a Grand Jury
investigation in 2009, so there’s no way I could go back
and say well, T know that there's a Grand Jury, and the
information that I had —- 1 did not have the 2009 Fina
mermo that you're referring to. The information that I had
was not Grand Jury information.

Q. So let me rephrase that. If someone in your
office released information, Grand Jury information from
2009, would that be wrong or right for them to give that
1o the press?

A. According to the law, you had to have been swomn
into that Grand Jury and released Grand Jury information,

Q. So that's the law.

A. That's the law.

Q. How do you feel?

A. It doesn't matter how I feel. That's the law.
I, 1,1 don't get to interpret the law. I don't getto
pick and choose which one |, 1,  want to enforce or how |
want to enforce it. The question is is do the facts fit
the law. If they do, it's a crime. Ifthey don't, then
we can't, you know, find a prosecution where there is
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none.
Q. Soif someone to — in your office took Grand
Jury information from 2009 and released it, what should
happen to them?

A. If they were swom into a Grand Jury and they
released Grand Jury infonmation, then they could be held
in contempt of court by that judge.

Q. So you're saying nothing should happen to them
because of that statute?

A. I'mnot saying that, Fm telling you what the
law is. I'm a prosecutor. It doesn't matter how I feel
what the law should be. That's the law.

Q. Well, I asked you a question how you feel.

A. It doesn't matter how I feel. I'm a prosecutor.

Q. Right. I'm asking you how you feel.

A. 1feel that there is — if your question is is if
somebody released information from a 2009 Grand Jury and
they weren't sworn into it, you know, that's the law. For
example, we had a case where a woman — the police charged
a woman for assisted suicide on her father. Whether 1
agreed with whether she shouid have done that or not
doesn't matter. The law in Pennsylvania says assisted
suicide is illegal in Pennsylvania, and we took a lot of
heat for that. 1took a lot of heat for that, I mean,
you kuow, the national groups shut down our servers four
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the law. It doesn't matter what I feel about it. That's
the law, so | feel that you have to follow the Jaw. And
if the law says it's gotta be Grand Jury information, you
have to be these specific people and you had to have
signed an oath of secrecy, that's the law. That's how |
feel.

Q. SoifGrand Jury information from 2009 under your
watch is released, you're okay with that? Just tell me
how yeu feel.

A. 1,1,1said it a couple times already.

Q. We know what the —

A. Tunderstand what're you going for. 1do. I
understand, and 1 understand your question, but you have
to understand my answer. My answer is I'm the Attomey
General of the Commonwealth of Pennsylvania, and I believe
that the law has to be followed, and | follow it.

Q. Do you believe the law —

A. And the law as it's stated, not how as } fee] it
is or not how I think it should be, the law as stated.

Q. Well, do you feel -- you're the Attomey General
of Pennsylvania. Do you feel the law should be changed?

A. No, and here's why. Because, you know, say for
example. In 2609, I was home with my kids, right? 1
don't know where you were in 2009, If somebody advances
that law - if somebody wants to stretch it to every
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times protesting into our office. You can't prosecute
this woman. Maybe I felt bad for her. Maybe 1 felt that
the law should be different, but my answer was I have to
follow the law. If, if somebody doesn't like the law,
then it's up to the people of Pennsylvania to call their
legislators and have them change it. But the law is what
it is, and I have to follow it regardless of what I think

or how I feel it should be.

Q. Again, my question is not what the law is. My
question is how you feel?

A. Mr. Carluccio, I think you and I could go al} day
on this one.

Q. Just let the Grand Jury know how you feel if 2009
information from a Grand Jury was releascd to the press.
How do you feel?

A. Ianswered your question.

Q. Okay. Well, 1'd like to hear it again. How do
you personally feel about that?

A. Ipersonally feel that the law has to be followed
every single time. And when the law says something, you
have to follow it. If the law says you have to be sworn
in and the law says - the law’s there fora reason. The
law is there because someone has thought it through, The
law has been interpreted by the courts because people
smarter than me have thought it through aiready. That's
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single possibility, then every single law enforcement
officer could be potentially hold in contempt if they do
something that they don't even know they're doing. So for
example, if we were bringing an investigation into a child
predator, for example, what you're stretching it to mean
or what, you know, maybe —

Q. I'm just asking you what you think.

A. - is your thoughts, I'm not putting word in
your mind. If we try and stretch it so that every single
case and every single prosecutor and every single Grand
Jury from the beginning to the end of time, you have to
figure out before you investigate that child predator
whether this person was ever a subject of any Grand Jury,
whether they were not the subject of any Grand Jury,
whether every -- any agent even thought they should be the
subject of any Grand Jury. We would never have any
prosecution. It would be impossible. And if we did, then
we would have to hold every law enforcement officer
responsibie for, you know, things that there's no way that
they could know. And not only would itbe our own
statewide Grand Jury, but we would have to then affix that
to every county Grand Jury. We have 67 counties. You'd
have to affix it to every federal Grand Jury. There's no
way we could know that, It's impossible. And to stretch
the law that far literally shuts down the criminal justice
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I surc, and I'm pretty dam sure that's not what was meant 1 . Q I'mjust--
2 by this very simple statutory faw. 2 A. 1gucssthat's up to you guys. But sometimes the ‘.
3 Q. So again, to make it really simple, if something 3 effects of the concussion were I get very tired. I get ;
4 comes across your desk, and you look at it and it says 4 headaches. 1have — sometimes, I'l say 2 word when .
5 2009 Grand Jury transcript or information we got from the S actuatly mean another word, I will pick up my cell phone %
6  Grand Jury, you feel that can be given out or not? 6 to call someone, and then 1'l complctely forget that Fm 3
7 A. Icantell you what I would have done. I think 7  calling them. Ithink that's getting better. The results }
8  wealready answered that question, but I can tell you if 1 8  ofthe MRI the other day showed that I apparently had 65
9  saw that there was Grand Jury material, notes of 9 something that preexisted — I can't tell you because the )
10 testimony, picce of evidence, then I would have said no, 10 reason I'ma lawyer is because I can't be a doctor - and 5
11 don't show il to me. Let's just go get the secrecy oath, 11 that, that, that — the accident has exacerbated it, and §
12 and do you have the secrecy oath? Were you sworn in? And 12 then it sometimes exhibits symptoms of a stroke. 4'
13 if there's anybody that we needed to pass it on to, then 13 Q. When you came in today, you did sec press %
14 youneed to be sworn in as well, but that's not what 14  downstairs, correct? ,l
1S happened here. 15 A. Yes,uh-huh,
I6 Q. And what happened if that got reteased to the 16 Q- Andagain-- A
17  press? Would that be okay or not okay from your office? 17 A. Best-kept sccret in Pennsylvania. g
18 A. If that person was sworn into the Grand Jury and 18 Q. And your name was actually — they ~— the press i
19 they released Grand Jury information to the press, then 19 knew that you had -- your name was subpeenacd to com¢ ina 3
20  they could be held for contempt of court. 20 couple times? j
21 Q. Butif they were not sworn in and they released 21 A. Yes. i
22 Grand Jury information from 2009, that's okay? 22 Q. Do you have any information where you can tell me E
23 A. Tadmire your tcnacity. 23 how that happened or how that occurred? :
24 Q. I'm just trying to find how you feel, 24 MR. SHARGEL: Excuse me. :
25 A. AndIunderstand, but I, I, I think 1've answered 25 MR. CARLUCCIO: Thank you.
Page 62 Page64 |
1 it four or five times already. It's just not gonna 1 THE WITNESS: There have been leaks '
2 change. 2 throughout this Grand Jury almost since the beginning. i
3 Q. We are trying to get through this thing. Andat 3 I read that the OAG was the target of this Grand Jury ~.
4 some point in time, I think you were subpoenaed to come in 4 in the newspaper. 1 read that, that the testimony - ‘
5 [lasttime. I think last month, correct? 5 we heard from reporters that the testimony of David '
6 A, Yes, 6 Tyler, when and where and what the questions and the i
7 Q. And you were in an accident? 7 answers were. They knew that. They knew the dates T ,
8 A. That's right. 8 was subpoenaed. They knew the date ] was subpoenaed x
9 Q. Can you just explain to thern what the accident 9 now which, you know, I've now gotten used to the fact "
10 was and if it's affected you in any way. 10 that again, it's the worst-kept secret in
1 A. The accident was -- | was not driving. 1was - 11 Pennsylvania. So there arc a lot of leaks from this t
12 1 had two of mty agents with me. | was in the back seat. 12 Grand Jury, as typical. :
13 It was early in the morning. And I don't know how it 13 BY MR. CARLUCCIO:
14 occurred, but the police report was in the newspaper. 14 Q. But do you know any information of who might have
15 Agent Ruddy hit a parked car. 1 did not have my seat belt 15 doneit?
16  on,and I hit my head off a side widow. I havea 16 A. Theard from a reporter -- from former reporter :
17 concussion and neck and back injuries, and the doctor says 17 that all the reporters knew.
I8  asof Monday, I can start going back to work as I 18 Q. Do you know how or how that information got out? l’
19 tolerate. And] just had an MRI of my brain the other 19 A. No.
20  day, and there were some findings that they think may 20 Q. You don't?
21 delayit. 21 A. Nuh-huh
22 Q. And how do feel your testimony teday? Do you 22 MR. CARLUCCIO: One moment.
23 fecl that your memory's okay and what you testified to was 23  BY MR.CARLUCCIO:
24 coherent? 24 Q. Just one last question. Do you have any
25 A. Some -- well, I hope so. 25  disagreement with Adrian King on any of the Mondesire
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1 information being leaked to the press or anyone else? 1 A. Bruce Beemer. He was the head of the Criminal
2 A. Well, in our opinion, it wasn't leaked because it . 2 Unit and head — the criminaj unit fatls under the
3 wasn't Grand Jury. 3 criminal division.
4 Q. Given that information, did you have any other 4 Q. Did you ask Adrian King to look into the matter
5  disagreement with Mr. King about information on Mondesire 5 atali?
6  pgeiting out to anyone outside of the office? 6 A. No.
? A. Adrian and I have had numerous disagreements, but 7 Q. And I guess the question was if you asked Bruce
8 not that I recall. This wasn't one of them. 8  Beemer to look into it, did you do any follow up with him
9 Q. Not on Mondesire, correct, any information to 9  to make sure that it was looked into to -~
10 deal with him? 10 A. Yes.
1] A. Correct. 11 Q. — make sure that it was followed up? How did
12 MR. CARLUCCIO: If you could take a step 12 you do that?
13 outside. 13 A. Yes. Bruce has been a prosecutor his entire
14 (The witness and counsel left the room at 3:07 p.m.) 14  career, and he also worked under Linda Kelly. He came
15 (The witness and counsel entered the room st 3:16 pm.) 15 back to me -~ T don't know whether it was the next day or
16 BYMR. CARLUCCIO: 16  two days or three days later — and said that he -- the
17 Q. And ] will apologize. I thought I wrote down all 17 very first thing we do in determining whether a case is
18  the questions. I not, I may ask you to step out againto 18  viable is number one, you look at whether we had
19 make sure [ did them. 19 jurisdiction and number two, to see whether it's within
20 MR. SHARGEL: No problem. 20 the statute of limitations, He said that it was outside
21 BY MR CARLUCCIO: 21  of the statute of limitations because it had occurred so
2 Q. One guestion is a budget question. There's been 22 longago. Isaid are you sure, and he said absolutely.
23 testimony that there are files that are, at least in this 23 Q. Sothat was your follow up, and then you were
24 case, that you can get to very easily and they're not 24 done?
25 protected, Is there money in your budget to make sure 25 A. Yes.
Page 66 Page 68
1 thatthe files are kept more secret or more scgregated in 1 Q. The question was when you had this information
2 that rather than just being in a room? 2 that you wanted to get to the press, how come you didn't
3 A. 1think that would fall under our Management 3 have a press conference and release it? How come you kind
4 Services Division. Our budget is broken out into line 4 of, in their words, leaked it out the way you did through
5 items, so our Criminal Division will get a certain amount 5 Josh Morrow to the press?
6 of money. Our Management Services IT will get a certain 6 A. Yeah. Tdon't consider that a leak. A feak to
7 amount of money. We do have -- well, our maintenance 7  meis something that you do secretively or something that
8  deparement just went way down because we had to terminate 8  youdon't want anyone to know. We use Josh sometimes in
9  some people for doing some inappropriate things on state 9 situations where our press department can't handle it or
10 time, but it would fali under our Management Services. 10 they're busy or, you know - maybe in that case, who
11 They are the ones responsible for making sure that our 11 knows? Maybe it was even because it was later at night.
12 evidence lockers are secure and the actual buitding 12 We also use Shelly Communications to do the same thing,
13 maintenance. 13 Our volume of information that we get out to the press
14 Q. Okay. But therc is budget money available for 14 is—it's substantial. We uscd Josh in this case because
15 that in the future or you're not sure? 15 it was efficient, because it was quick and because we knew
16 A. Well, we — we've received our budget already, so 16  that the message would be conveyed correctly. As 1 said,
I7  our budget runs June to June. That's our fiscal year. 17 our press team is made up of young -- you know, they work
18  And if that's the case, then yes, our Management 18  hard, but they're young and pretty inexperienced, and
19 Services - I mean, they'd have to find it. You know, {9  we've had some situations in the past where the message
20 it's - of course, we're on a strict budget like everybody 20 just wasn't communicated clearly, and I think it's
2] else. Butfor things fike that, you know, we already have 21  important that it's communicated.
22 themonstaff, It would be something that they could do. 22 Q. I guess the question was why didn't you issue a
23 Q. Did you ask Adrian King to look into the charges 23 press release in relation to that?
24 inthis case or see whether there was charges? Did you 24 A. Because that would entail the same thing with our
25  askacmally 1o look into the case? 25  press department. And our press department, if they do a
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press release, you know, it goes through a couple
different people. It takes a couple days, then it comes
tome. Ieditit. It goes back to them. It comes to me.
Ire-editit. It goes back to them. It's very

inefficient, and we've been looking for press directors
for a while. We just can't scem to find pesple who can
handle the volume and the complexity of issues that we
deal with. Tell me your question again. I'm sorry.

Q. Why didn't you issue a press release?

A. Oh, why didn't I issue. That's why we didn't
issue a press release, and your other question was a press
conference. Idon't hold press conferences for anything
but I think something, you know, like when we denied the
lottery contract to keep the Pennsylvania Lottery from
being sold to the, the British company. I have a level of
what constitutes a press conference and what doesn't.

Q. Next question was you said there's a lot of leaks
in the Grand Jury. And are you comfortable with that?

A. Well, there's a lot of leaks in this Grand Jury.
There's a lot of leaks in Grand Juries in counties.

There's a lot of leaks in federal Grand Juries. No, of
course not. You know, the Grand Jury is meant fora
reason. You meet in a room for a reason, but there's
logistical problems with it. You know, the press waits
downstairs. They see everybody who comes up and down.
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You have to stop. You have to be swom. Sign the oath of
secrecy. There's no point in trying to getaround this.
You know, there — there’s been an accasion or two in our
office where, you know, sometimes you get under siege.
And people in the heat of battle — not on this case, but
on other cases -- say let's just put it out, let's just
put it out just to get the press off your back or you —
and my answer always was it's not worth it. Don't violate
sealing orders. Don't violate Grand Jury. It's not worth
it. Why would anyone risk their entire career over
something like that when all you have to do is go and sign
the oath? So my answer to that would be don't risk it,
don't do it. Even though it's not against the faw, go and
sign the secrecy oath. Go -- it’s a piece of paper. Go
and grab it and file it,

Q. Do you feel it should be against the law?

A. 1 feel that Grand Juries have a function. 1
mean, I've worked in Grand Juries quite a bit. ], 1
prosecuted a supervising judge of a Grand Jury for trying
to obtain Grand Jury information, you know, from me. 1
then became the witness, and the Attorney General's office
prosecuted it. I think there are a lot of problems in the
Grand Jury system. 1 think Grand Juries have a — they're
a great tool. They have a specific purpose, whether it's
a report, whether it's recommendation on charges by way of
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There’s, there's problems with information now that things
are on computers. People have access to what's on
computers. There’s — as you pointed out, there could be
problems with where Grand Jury information is heid if it's
not held in a secure location, if there’s people who have
access to it, then yeah, that's a problem. So there's

many, many problems, and there’s leaks. It's almost
becoming typical in county Grand Jusies. We've had leaks
in state Grand Juries. There's leaks in federal Grand
Juries. We've had wiretaps, you know, taken out of our
office. That's a felony in Pennsylvania.

Q. The other question again was from the Grand Jury.
1£ 2009 Grand Jury information that says Grand Jury is in
your office and it is released, how do you feel about it
being released? Even though you say it might be a law to
prosecute that person criminally, how do you feel that the
Grand Jury information from 2009 under your watch is let
out? How do you personally feel? They want to know.

A. 1like the way you give the disclaimer.

Q. I'mtrying. I tried. 1told — it's up to them?

A, That's okay. If somebody came to me and said 1
have this Grand Jury document or if I thought it was Grand
Jury, and they said well, I want to put it out even though
know I'm not swom, the law says P'm not sworn so
therefore, I can put it out, I would say to them no, wait,
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a presentment. I think your investigative function,
whether obtaining document or testimony, is very much
needed. But there are a lot of problems with the Grand
Jury, and I've been saying this for years. There are
problems, and they need to be fixed.

Q. Ifsomebody did release that information and it
said Grand Jury, should they be punished?

A. Now, that's you again now.

Q. Well, I've got a lot of feedback on that. So you
feel they should be punished if they release Grand Jury?
Just because they didn't sign an oath, should they be
punished if they released it and it says Grand Jury?

A. No, they can't be punished. They can't.

Q. Should they?

A. No, because the law doesn't say that. So asa
prosecutor, you know, you're asking me whether I would
prosecute someone who had Grand Jury information who was
not sworn and who released it. Whether { should prosccute
them and whether ! could prosecute them are nwvo different
things. I shouldn't ifit's against the law. That's not
my place. I have to follow the law. So should I? No.
Could I? No. The law -- if everybody feels the law needs
to be changed, then change the law, but my problem is the
same as we talked about before. And maybe this is a
Titdle 100, you know, digging into the weeds, but my
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problem is is if you start punishing people with a Grand
Jury ~ that could be Grand Jury information and they
weren't swom in, then you're stifling law enforcement.

We have way too much to do. We have important cases to
bring. The investigative fanction is vital, and you can't
stop law enforcement by threatening criminal sanctions
against them for something that just is not what the law
says it is.

Q. And the other question was Miletto said, | guess,
according to your testimony that he was upset that this
guy didn't get prosecuted from a 2009 Grand Jury
investigation. Didn't that lead you to belicve this was
Grand Jury information?

A. No, because just that — just saying the words
Grand Jury doesn't mean it's Grand Jury information.
Miletto's point was is that he was not the subject of a
Grand Jury investigation, that there was not testimony.
There was not an investigation, and he felt there should
be. So, you know, if you say well, somebody who's not the
subject of an investigation is now Grand Jury information,
well then anybody here, including me and you, who has
never been the subject of a Grand Jury investigation,
testimony, evidence, that now includes all of us. That's
not what the law was meant to do. The law was meant to
protect the sanctity of the Grand Jury process. It wasn't
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Yes. :

. 'Why didn't you just have Adrian King call Josh?
Adrian said just have Josh call me.

. So you calied Josh first?

Yes.

Okay. And why did you do that again?

Because Adrian said just have Josh cal! him.

. Who is Collecn?

Tighe, T-I-G-H-E.

You said --

Administrative assistant,

-- she was at the meeting or not at the meeting?

1 don't recall her being at the meeting, but

don't recall everyone who was there. Our meetings switch
in and out of personnel, depending on what they're about.
Colleen only sits in on regular staff meetings, and those
are held every Tuesday starting at 10:30.

Q. And wouldn't this be a regular staff meeting?

A. No. This was later in the day, and [ don't know
what it was about or why. 1 just remember it was laterin
the day becausc I was heading back to Scranton right after
it.

Q. And what is the purposc of Colleen? What does
she do?

A. She-- she's an administrative assistant to me,
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meant to stifle law enforcement. It wasn't meant to put
criminal liability on prosecutors and investigators for
things that they don't even know, and the mere mention of
the word Grand Jury doesn't make it Grand Jury. The point
was is that Mondesire was not investigated. That's the
point. Ifit was the opposite, if Miletto came and said
Mondesire was investigated, there was this testimony, it
would have been a whole different story, but that's not
what the facts of this case are,

Q. But that's what the article printed, though. It
printed that this came - all these figures came out of &
Grand Jury investigation. This memo came out of the Grand
Jury, but that's what the article stated.

A Well, I don't know whether the article says that
this memo came out of a Grand Jury investigation. And if
it did, it's incorrect because it couldn't have. It was
five ycars later. That Grand Jury was long closed. And
we didn't have another one started into it, so it was not
in preparation of, during or subsequent to a Grand Jury
investigation. We didn't have a Grand Jury. We do not
have a Grand Jury investigation into Mondesire.

Q. What did you tell Adrian King about Josh Momrow?
‘Who was genna call who? What did you tell Adrian King.

A. Josh was going to call Adrian.

Q. And you called Josh?
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so she would travel with me. She sometimes keeps
calendars. So if I'm on the phone in the car with
somebody, say I'm talking to, you know, the — pick
anybody and they want a meeting with me, then Colleen wiil
listen to that and she'll get on the phone with my regular
scheduler, schedule the meeting. She's supposed to make
sure I'm on time for everything, that | get there on time.
She has all the information about where we're going. She
passes that along to the protection detail. Once we get
there, she's almost like the advance team. She'll go in
an find out who our point of contact is. Whenever 1 go
places, you know, ! frequently talk to people, and she is
supposed to be close by so that if somebody says I need to
tatk to you about a certain issue, can | call you, she
writes down, you know, Mrs. Jones needs a call from you,
and then she'll then follow up with Mrs. Jones or whomever
necds to -- whoevcer needs to get that information. She
also has to make sure I leave events on time. She is
supposed to keep the trains rolling.

Q. Does she take the minutes?

A. No. We don't keep minutes in our staff meetings.

Q. So there's no minutes to say what happened, what
was discussed or not discussed?

A. No.

Q. Is there any recap done in any manner?
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A. No.
Q. Any recap of the meeting?
A. From meeting to meeting?
Q. Yeah.
A. Well, sometimes I'll write something down. Like

if I say there's a case before the Grand Jury and we — I
wants to know how it's proceeding, then I'll write down on
my sheet of paper for the next week’s meeting, ask about,
you know, the case that you have before you or ancther
Grand Jury had before you. How is it going? Do you need
more personnel? Do you expect a presentment? What's -
you know, what's the time table?

Q. And is there something that goes out about a
general staff meeting that says everybody will meet
Tuesday, general staff meeting?

A. They're scheduled for every Tuesday at 10:30
regularly. Now, if T have to switch it, if P'm in
Pittsburgh or some place else and I need to be at that
stafl meeting, then they'll switch it and then my
scheduler will send out an e-mai] to everyone saying we're
switching the staff meeting from Tuesday to Wednesday.

Q. But as you said, the Mondesire meeting was a
special meeting in the afternoon?

A. It was 2 meeting. H wasn't about Mondesire
because I don’t remember what it was about. We frequently

1
2
3
4
5
6
7
8
9
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Q. 1hope that answered that question,

A. —and -- but I want to tell you. I mean, I knew
what | was walking into. Of course, I knew, I - even
some of our transition memos. You know, we asked for
transition memos. Even some of them were not gotten.

Q. Okay. Hopefuily. Somry. Ihope I got them all,
1lmow 1 probably missed one.

(The witness and counsel left the room at 3:33 p.m.)
(The witness and counsel entered the room at 3:37 p.m.)
BY MR. CARLUCCIO:

Q. We learned that Agent Pfeiffer signed a Grand
Jury oath on the 29th Grand Jury days before he was
supposed to testify. Was that at your direction? Was
that at anyone's direction? Are you aware of that?

A. l'would never have someone sign a Grand Jury oath
afterwards that —- you sign it in the beginning, No, that
was not under my direction.

Q. Do you know who did that or have any idea?

A. It's my understanding that either someone from
your office or someone from the Grand Jury told him to
sign it.

Q. Okay. So you don't know who asked him?

A. 1did not direct him. No.

Q. Did you ever ask him?

A. Who directed him to? Yes.
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switch out, You know, if we're talking about, say,
American Airlines merger or, you know, a case before the
Supreme Court or something like that, then we'll have
staff meetings because it’s easier, and I want everyone on
the same page. I want one hand to know what the other
hand js doing, and it also makes it quicker, But
sometimes, the personnel changes depending on the staf¥,
on the - on the subject of the case.

Q. There was a question on between the new and the
old administration, how did that pass? Was it
comfortable? Was it uncomfortable? What was the feelings
between when you came into the office versus the old
administration?

A. That is a loaded question. I'm gonna be here a
while. Well, let's put it this way. I mean, } was the
first Democrat elected in 32 years. I was the first woman
elected in ever. Jt wasn't comfortable. No, it wasn't
comfortable. There are many people who didn't like the
fact that I was looking into how they handled Sandusky,
into their investigation into Sandusky. There were many
people who resented my political party, There were people
who resented me because I was a woman. It wasn't —- Linda
Kelly was great, but it wasn't very comfortable at all.
And T walked into 800 people, and some of them didn't want
there. Some of them still don't want me there, but --
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Q. And who did he say?

A. Hesaid someone from your office and someone who
works for the Grand Jury.

Q. Somebody from my office did thal?

A well —

Q. From my office --

A. --office, your Grand Jury.

Q. Somebody from my Grand Jury asked him to sign
that? Does he know who?

A. @don'tknow.

Q. The question was you don't know who?

A. Right,

Q. What prompted you to read the entire article in
August?

A. There was -- there are — were, as you know,
motions filed before this Grand Jury, and there was a
certain motion that I thought it would be best to go
through the article Jine by line to see what exactly it
said rather than based upen someone else's summary of it.

Q. And again, for what purpose did you do that?

A. Forthe motions,

Q. If you had the power to change the Grand Jury
law, as you said, would you change it?

A. That's a good question. Would I change it? I'm
trying to think of all the implications in changing it.
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1 Q. Take your time, 1 to--you know, once that's out, jt trying to get it back §
2 A. You know, like I said, I don't want to stifle law 2 inand say wait a second, that's not what they meant to >:
3 enforcement. I wanna make sure that they'rc able to do 3 say,and I can't blame my press department out in public
4 their jobs and do them quickly without criminal 4 because then it makes it look like I'm ~ you know, I'm
5  repercussions. They already have criminal liability an 5 not taking responsibility for it. So then I say wait, I
6  them alot or civil liability on them a lot. So would I 6  didn't say I'm not enforcing the law. 1 don't have
7  change if they have Grand Jury information whether they 7  enforcement provisions over this. I'm telling you that
8  should be —- I mean, 1, I think it's a given. Inmy & T'mnot going to be the govemor's lawyer. It took weeks,
9  administration, I think it's a given that if you have 9  and that kind of -- those kind of mistakes are costly.
10 Grand Jury information that you sign the oath. 10 They're costly to the Office of Attorney General, and it's
11 Q. But say you - 11 my duty to look out for our entire office.
12 A. Whether somebody — if somebody forgets to, then 12 I've always had problems with them. And then E
13 that would be something different. If somebody does it 13 when we lost our second press secretary, we didn't have §
14 for some nefarious purpose, then I guess that would be a 14 anybody. And we tried to move somebedy up and hope that |3
15  different reason. I think we could probably make it 15 they could rise to the occasion, and that just didn't work §
16 clearer so that everybody's - everybody knows what their 16  either because in the Sandusky, he said something that :
17 responsibilities are. You know, 1 like to let everybody 17  tumed out to be incorrect. And he attributed it to me, %
18  know what their responsibilities are first rather than 18  and again it was, you know, another like okay, how many '3
19 playing gotcha afterwards, you know. Well, I didn't tell 19 mistakes can we make here? So it just got to the point
20  you what your responsibilities are. Ididn't tell you 20  that we just sort of worked around them, and we only let ;
21 what your duties are. But you didn't do them, so now I'm 21 them do their regular ~ .
22 gonna hold you responsible for them. That's not fair, and 22 Q. But was there any reason to rush — f
23 Ithink it should be fair. I know that doesn't answer 23 A. - easy stuff. J
24 your question, but that's the best I can do right now. 24 Q. --torush to get it out? ;
25 Q. Well, we'll have you go out and we'll see if that 25 A. That's the way I am. I mean, I'm like all right, i
§
Page 82 Page 84
| answered the question or zot. Not right now. Gotta 1 let's getit off our plate. There was no reason not to, )
2 finish up. The other question was you said you didn't 2 elther. It was timely. It was an issue, and move on “
3 havea good press in March or April of 2014, So 3 because there's always something else around the corner.  |;
4 therefore, you thought you should use 1 guess this Josh 4 Q. Was this because of the Ali had been released 3
5  Morrow to release that information. What was the rush to 5 around that time, the Grand Jury leak on Ali? Did you ;
6  do that at that point? Why wouldn't you wait and wait 6  want to release this in order to compensate for that? g
7  until your press is better and release it? What was the 7 A. Ali wasn't a Grand Jury, but there were court g
8 rush in that time to release it? 8 . orders. There were sealing orders and gag orders on that.  |;
9 A. Thave described myself -- and I'm looking around 9  Soyour guestion was did I wanna release it because of 3
10 the room, and I know that everybody’s of age that they can 10 that? No. You know, I, I understand that my job as
11 remember who I'm talking about, but I've described myself 11 Attomey General, I have to answer to the press because ,
12 as the Murphy Brown of press secretaries. 1f you 12 the press answers to the people. I getthat. I'mnot -- §
13 remember, Murphy Brown was constantly going through 13 Ibelieve in that. T believe that if I do prosecute, then
14 secretaries, and that's me. I--from the beginning, my 14 Ishould answer why I prosecuted. Ibelieveif1 don't >
15 first press secretary, it was a disaster. Then T hired 15  prosecute, then I should answer why I didn't prosecute, so
16  somebody else, and that was a disaster. You know, simple 16 it doesn't bother me.
17  things such as the —~ for example, when | said that I was 17 Q. So the release of this information to the press ‘
18 not going to represent the governor in -- we represent the 18  had nothing to do with the release of any information that  |;
19 govemor’'s office, as I told you, in lawsuits. 19 went out on Ali around the same time?
20 Now, the governor and myself were sued for the 20 A. Not from me, no. H
21 same-sex marriage law, and I said that I was not going to 21 Q. And again, I guess the question would be that
22 represent the governor. Well, our press department put it 22 around this time when Ali got released, did you release
23 out as that I'm refusing to enforce the law. Well, that 23 this Mondesire information to anyone in connection with
24 wasincomrect. And then that got me, you know, a whole 24 who's helping you with Ali? :
25  bunch of — and it took us forever, literally forever 25 A. Say it again, please.
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1 Q. Did you relgase any information to anyone else on 1 1, VICKJI NUNAN, a Notary Public and
2 Mondesire with anything in connection with A, anyone you 2 Professional Shorthand Reporter of the State of
3 were dealing with in connection with Ali? 3 Pennsylvania, do hereby certify that the foregoing is
4 A. T'm not sure what your question. ¥don't 4 a true and accurate transcript of the testimony as
5 understand your question. 5 taken stenographically by and before me at the time,
6 Q. Did you release any Mondesire information to 6 place and on the date hereinbefore set forth.
7  anyone else? 7
8 A. No,1didnot. 8
9 Q. Besides King and Morrow and the press? 9 .
10 A. Correct. 10 ZZ[‘C&& 2‘ ZLMCA_, M(
1 MR. CARLUCCIO: 1may have forgotten one. 1 VICKI NUNAN ;
12 Hopefully I didn't. 12 Notary Public
13 (The witness and counsel left the room at 3:41 p.m.) 13
14 (The witness and counsel entered the room at 3:43 p.m.) 14
15 BYMR. CARLUCCIO: 15 *3
16 Q. You stated that you were gonna make comrections 16 :
17 or you could make corrections to the Grand Jury process 17
18 with leaking information. What would those correctioas i8 i
19 be? 19
20 A. T'would start with first, [ wonld make 20
21 corrections as to how the Grand Jury is, is used. Idon't 21 ¢
22 think — I, I have certain ideas, as I've said out in 22
23 public before, of what Grand Juries should be used for. 23
24 If - Grand Jusies, by your very nature, take a long time, 24
25  You meet once, once a month, you know, maybe for a week or 25
Page 86 g
1 inacounty Grand Jury three days. If there's a timely
2 issue, then I don't believe that Grand Juries should be
3 used, which was my criticism in Sandusky. If -- it can't
4  take 32 months. And if the Grand Jury by its very nature
5 takes 32 months, then, then that's not a good idea, and
6 there should be certain protocol or certain guidelines or
7  even amongst, you know, the, the —~ say, the DA or the
8  Attomey Generat for their own policy reasons. T would :
9  change that, :
10 1would change how Grand Juries meet, | think
11 thatif you're going to be in a — operating in an
12 environment that's secretive, then you need to be able to
13 make do sure witnesses can come in and out. I don't know
14 how you solve the leaks. I don’t know how you solve when,
15  you know, there's people, secrctarial staff or
16  everything's on computers now or things are held in an H
17  office whete people have access to it. I don't know how '
18  yousolve those leaks. It was a problem even when1was a
19  county prosecutor. [ don't know.
20 MR. CARLUCCIO: Allright. If you can step
21 outside. i
22 (The testimony was concluded at 3:45 p.m.)
3
24
25 :
1
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Share this:

Local NAACP officers question
president over finances

http://axs.ph/KB2YI0

. 4 (https://twitter.com/share?

. by lsaiah Thompson (bitp://axisphillv.or h/) Jan, 21, 2014 . .
text=Local+NAACP+officers+question+president+over+iinances 053A%2F%2Faxs. ph%2FKB2YI0&via=Axisl

K (https://www.facebook.com/sharer.p
s=100&pl|title]=Local+ NAACP+officer

profit+ community+development+corp

1]=http%3A%2F%2Faxs.ph%2FKB2}

2= (mailto:?subject=AxisPhilly: Local+

Board+members+of+the+local+ NAAC

&+ﬁnances&bodv=http%3A%2F%2Fa
et+Mondesire%2C-+the+group%27s-

profit+community+development+corpd

Recent Stories

Councilman's "nonprofit" isn't a
nonprofit
http://axisphilly.org/article/the-
phantom-nonprofit-2/)

The limits of power
http://axisphilly.or; icle/the-limits-

of-power/)

Defending Darrell Clarke
http://axisphilly.org/article/defending-

darrell-clarke/}

Jerome Mondesire
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Some executive committee members and officers of the Philadelphia NAACP
branch are questioning how long-time chapter president J. Whyatt Mondesire
has handled the branch’s finances and they are asking officials from the

NAACP’s national branch to intervene and examine the local group’s books.

The concerns focus in particular on the relationship between the local
NAACP branch and a long-defunct nonprofit called Next Generation CDC,
also headed by Mondesire, which has served as a financial arm of the local
NAACP. The CDC has had financial troubles of its own, including back taxes
owed.

In early December, a letter was sent to Mondesire from the local

NAACP’s executive committee enumerating 22 distinct questions for
Mondesire. Among them: “Who controls the Next Generation CDC? ... Who
are the board members of the Next Generation CDC? ... Why does the Next
Generation CDC collect money that is earmarked for the Philadelphia
NAACP [local branch]?”

The letter (included below), on NAACP letterhead, contains no signatures but
states it was submitted by “unanimous vote of the NAACP #2346 Executive
Committee.” Below that is the typewritten name of NAACP Assistant
Secretary Rev. Elisha B. Morris.

Rev. Morris, who was first elected branch assistant secretary in 2004, verified
the letter’s authenticity and said that it had been sent to Mondesire after a
unanimous vote by the attendees of a November meeting of the local branch.
The branch’s local first secretary, Rochelle Bilal, did not return calls for
comment.

Threats, criticism and false accusations

The local branch has also filed a separate formal letter
{(https:/fwww. documentdoud.org/documents/1008126-fedex html} and
petition with the national NAACP organization asking it to step in and audit

the local group’s finances.

The strongly worded letter, signed by three longtime officers of the group—
restaurateur Sidney Booker, longtime political operative Donald “Ducky”
Birts, and Rev. Morris—refers to “threats, criticism and false accusations”
leveled against members of the group’s executive committee and implies that
Mondesire has overstepped in his role as chapter president:

“There is no excuse for those who serve only to create their own fiefdoms,”
the letter says, “reigning as if the Philadelphia NAACP and all of its assets
belongs to them.”

“We are... asking that the National Office immediately take control of the
Philadelphia branch, [and} conduct an internal investigation and audit of our
financial records,” the letter states.

The accompanying petition bears the additional signatures of more than
twenty NAACP members.

Mondesire, reached by phone this week, declined to comment. And other
members of the local NAACP contacted also declined to comment or confirm

these details, appearing reluctant to bring an internal dispute to the public




light.

But Rev. Gill Ford, director of chapter administration for the national
NAACP, acknowledges having received the letter requesting intervention by
the national NAACP. His organization, he says, is still reviewing the request.

Ford downplayed the significance of the letter, characterizing the apparent rift
as an interpersonal conflict between “people who were friends and now not
getting along” on the one hand, and seemingly defending Mondesire’s role in
any trouble on the other: “If there’s an issue with finances,” he said, “they
should talk to their own treasurer.”

Next Generation CDC

But the implications of the questions being raised seem to go far beyond
personal grievance and point to a relationship between the local NAACP
branch and another nonprofit in which Mondesire’s role is prominent—the
Next Generation CDC.

Exactly what the Next Generation Community Development Corporation is
at this point in time isn’t clear. The organization was founded as a nonprofit
in 1999, a few years after Mondesire was elected president of the local NAACP
chapter. Federal tax documents list Mondesire as the president of Next
Generation as well.

Rev. Morris, who was at one point listed as a board member of Next
Generation—and whose name appears first on the petition asking national
NAACP officials to audit the local branch’s books—says that he was recruited
by Mondesire and that his understanding was that the organization was
meant to be a financial arm of the local NAACP branch.

“My understanding was that it was a nonprofit put together by Jerry
[Mondesire] so that [donors] could get a write-off directly from the
Philadelphia branch.... Jerry wanted to keep the money local,” Morris
explained. (Local NAACP branches are not independent nonprofits, but
members of the national nonprofit organization. For that reason, donations to
local chapters usually have to go through the national office.)

Morris was brought onto the Next Generation board in 2005 but says that the
board “never had any meetings, never voted.... I certainly was never informed
as to how money was being spent.”

“In honesty, [Mondesire] was my friend, and I thought everything was good
and didn’t question it,” Morris said. “And in hindsight that was a mistake.”

Morris, and presumably the signatories of the letters to Mondesire and the
national NAACP, say that they believe that money meant for the local branch
of the NAACP—proceeds of fundraisers, grants, etc.—has for years been
passing first through the Next Generation CDC, under the supervision of
Mondesire, with little scrutiny and little reporting to branch members
(Question #6: “Checks... [are] being cashed and then a Next Generation CDC
check is written and given to the NAAP”).

AxisPhilly could not confirm this financial relationship, but the two
organizations have been closely tied. A 1999 press release from the local
NAACP chapter describes the organization as “an affiliate of the Philadelphia




branch of the NAACP [which] handles the branch’s economic development
programs.”

Reason for scrutiny

But the fact that any relationship exists at all may be reason for scrutiny—on
paper, the Next Generation CDC ceased to exist long ago.

Morris did not know until he was informed by AxisPhilly that the Next
Generation CDC has been defunct as a nonprofit organization for nearly 10

years.

Next Generation CDC itself hasn’t filed required annual tax forms with the
Internal Revenue Service since 2005. It isn’t listed in a state database of active
nonprofits. The organization has no website, no apparent phone number, and
has left virtually no trace of its existence on the Web.

1t has appeared only briefly in news accounts in the 15 years since it was
founded. A 2005 article by Daily News gossip columnist Dan Gross suggested
that Mondesire was considering moving into a house on Phil Ellena street
“owned by his Next Generation CDC.”

The nonprofit briefly reappeared in the public light again in 2010, when a
grand jury report led the state’s attorney general to charge a Philadelphia
woman, Harriet Garrett, and her daughter with misappropriating hundreds of
thousands in taxpayer dollars from a state contract via a different nonprofit,
Creative Urban Educational Systems (C.U.E.S.), with close ties to Next
Generation CDC. Garrett had been the treasurer of Next Generation CDC,
which initially had been awarded the contract, and Mondesire had been a
board member of C.U.E.S.

It was around this time that Next Generation stopped filing federal tax forms.
In 2010, the state of Pennsylvania officially revoked its nonprofit designation
in state databases.

But the organization still has several properties under its name, several of
which have close ties to Mondesire himself.

According to city records and old tax filings, Next Generation CDC owns five
properties in Philadelphia, three of which were sold to Next Generation by the
city’s Redevelopment Authority for the nominal price of $1 each.

Among them: 1619 Cecil B. Moore Ave.—the headquarters of the local
NAACP branch (which the letter to Mondesire claims has been without heat).

Another is 213 Phil Ellena St., in which Mondesire appears to have lived
himself at least for some time. A 2006 lawsuit over voting rights issues lists as
a plaintiff Mondesire, “who resides at 213 E. Phil Ellena.”

The defunct CDC also owns 6661 Germantown Ave., the building which
houses the Philadelphia Sunday Sun, a (for-profit) newspaper owned and
published by Mondesire. (Among the outstanding debts listed Next
Generation’s decade-old tax filings is a $3,000 loan to the Philadelphia Sunday
Sun).

Two of these properties, still under the title of the defunct CDC, have enjoyed
considerable tax breaks under city laws exempting nonprofit organizations

from real estate taxes.




Michael Piper of the city’s Office of Property Assessment said that the
properties had enjoyed a tax exemption for nonprofit status, but that the city
was re-examining that exemption status since AxisPhilly brought the
nonprofit’s status to the office’s attention. City spokesman Mark McDonald
points out that the city has adopted a new rule that goes into effect next year,
which requires nonprofits to prove their nonprofit status upfront.

Delinquent real-estate taxes

Taxes indeed seem to have been a problem for the ghost nonprofit entity. It’s
been sued a half-dozen times in the years since it stopped filing tax forms, in
some cases for delinquent gas service claims, all of which were eventually
satisfied.

In October, the city moved to foreclose on 6661 Germantown Ave., the
property which houses Mondesire’s Sunday Sun, for over $13,000 in
delinquent real-estate tax payments. The property was scheduled for sheriff
sale, but was “stayed,” or removed from the sale, at the last minute. The city’s
law department says a private party paid off the debt.

Rev. Morris says that he believes that money meant for the local branch has
nonetheless still been passing through Next Generation, under the oversight
of Mondesire.

“It’s obvious that, according to the past two treasurers, the CDC gets the
money that comes for NAACP Philadelphia branch and deposits them in the
CDC account. Then Jerry will issue a check from the CDC to the NAACP,”
said Morris. “But we never know how much the original check is.”

NAACP current treasurer Theresa Spotwood could not be reached for
comment and former treasurer Jennifer Whitfield declined to comment.

Morris, who initially declined to comment for the story, says that revelations
about the nonprofit’s defunct status and property ownership history changed
his mind.

“T allowed my name to be put on that board,” he says, referring to the Next
Generation CDC, “and I didn’t ask questions that I should have about what
we were doing,” he said. “But this is public business now. People had better
tell the truth.”

The Philadelphia NAACP website, updated just a week or two ago, features a
new list of its officers, in which Morris’ name is removed, along with that of
Sidney Booker and Ducky Birts, all longtime members who signed the
petition asking for intervention from the national organization.

Morris says all three still serve as officers; the removal of their names, he says,

- . I
i1s “very interesting.

National NAACP branch director Gill Ford, who says he expects to come to
Philadelphia to talk with local NAACP members, says he was unaware of any
connection between the NAACP’s national office and the Next Generation
CDC, the entity of which so many of the questions put to Mondesire were the
focus.
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Mondesire responds to NAACP funding allegations
Damon C. Williams And Johann Calhoun | P(;sted: Friday, January 24, 2014 12:00 am |

The widening rift within the ranks of the Philadelphia
branch of the NAACP has now gone public, as word
leaked late this week that three chapter officers —
Donald “Ducky” Birts, the Rev. Elisha Morris and
Sydney Booker — questioned the leadership and
fiscal management of chapter president J. Whyatt
Mondesire.

When reached by phone on Thursday, Mondesire took
issue with how the information broke, and sought to
clarify the situation.

“It’s a gross violation of NAACP policy,” he said, in
regard to the actions of his three accusers. “They need
to notify the national organization. The majority of the
board here in Philadelphia has expressed complete
support for our leadership. We had three meetings, of

which those three characters were invited, and they

Mondesire responds to NAACP

never had the guts to show up, so they’ve decided to
funding allegations

run to the news media to try to disparage my character
rather than face the truth.” Jerry Mondesire. — Photo/Parents United

Lawyer Gerald P. Egan is representing Birts, Morris for a Better Education

and Booker, and said this situation developed from

Mondesire’s reluctance to answer critical questions at a recent board meeting concerning monies
intended for the local branch, but found its way into other organizations. Egan contends, Mondesire
did not address the issue but instead released a memorandum which blasted the three, with various
reports noting that Mondesire labeled the three as a “gang of backstabbers.”

“Questions about financial irregularities and management problems were thoroughly addressed at
least twice in two separate board meetings,” Mondesire wrote on Dec. 26, according to published
reports. “Nothing has been taken from the NAACP, and no NAACP money is missing.”

Egan sees the situation much differently.

“I was contacted by the three individuals because of their concerns. There was a [Philadelphia

hitp:/iwww phillytrib.com/news/m ondesire-responds-to-naacp-funding-allegations/article_9644a437-8d52-5392-8a02-9ec6b78adc6b.htmi?mode=print 14
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Branch] executive board meeting, and at the time, a lot of questions came up about the finances,”
Egan explained. “So [Birts, Morris and Booker] sent a letter to Mondesire with 22 specific questions
about the finances and how they were being handled.

“Apparently, some checks were coming in for the local branch that were being deposited into a
nonprofit’s account,” Egan continued. “One check was for $100,000 that went to the nonprofit, but
only $55,000 came out. So they sent a letter, asking Mondesire, “What happened to the money?’
Mondesire did not respond, but instead wrote a memorandum criticizing the three individuals.

“Based on that, they retained me.”

Published reports listed the nonprofit in question as Next Generation Community Development
Corporation — a CDC the IRS has scrutinized. According to GuideStar — an organization that tracks
CDC’s and community groups and details their standing with the IRS — Next Generation CDC has
not appeared at all on IRS reports and audits going on several months, and Next Generation has not
filed the required forms in years.

“This organization’s exempt status was automatically revoked by the IRS for failure to file a Form
990, 990-EZ, 990-N, or 990-PF for three consecutive years,” read GuideStar’s summary of Next
Generation CDC’s standing. “Further investigation and due diligence are warranted.”

GuideStar, which prides itself on providing the latest data available — only had financial records of
the Next Generation CDC for 2004. In that fiscal year, Next Generation CDC, which considers itself
a nonprofit, had total revenues of $1.17 million, with expenditures of $736,505. In that same year,
Mondesire was listed as primary manager.

Repeated efforts to reach the Next Generation Community Development Corporation were
unsuccessful. Next Generation CDC is not listed with the Philadelphia Association of Community
Development Corporations — the official CDC listing outlet for the city’s Office of Housing and
Community Development. Next Generation CDC is also absent from a list provided by the housing
and community development office.

“We created the corporation years ago back when I first became the president in order to get the
NAACP properties and that’s what it is,” Mondesire said of the corporation. “It has nothing to do
with the NAACP, because we are not allowed to own property. It’s the owner of the buildings. And
so the NAACP pays a dollar a year for 99 years - we signed a lease agreement back in the late
1990°s. That’s the only relationship that it [corporation] has with the NAACP.”

Mondesire stated the money from the NAACP does not go through the corporation.

“They’ve [the accusers] alleged that some money is going through it [the corporation],” he said.
“Have people given checks to that corporation in order to get a tax write-off from the NAACP? A
few did over the years. But no large sums of money. No.”

http:/Avww phillytrib.com/news/mondesire-responds-to-naacp-funding-allegations/article_9644a437-8d52-5392-8a02-9ec6b78adcth.htm|?m ode=print 2/4
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When asked about the genesis of this four-way conflict, Mondesire said it stemmed from a decision

to fire Morris and provided some salacious details about it.

“I fired Morris as a youth director, and I disassociated Birts from the dinner because he was using the
contact information he got from the NAACP to enrich himself with his questionable dinner held
every April - the so-called Ducky Birts Foundation," Mondesire said.

Asked if the three are making a push at replacing him as president, Mondesire responded “They
can’t. They have to run an election in the fall. There’s some talk to that. But I won’t put that on them
yet, not until they declare. They are just trying to dissparage my chracter so they can get ready for an
election in the fall. If they have a candidate let them find it.”

The local NAACP election is scheduled for Fall 2014.

“This is petty revenge because they have been dismissed for their incompetence and self-
aggrandizement,” Mondesire said. “Birts was using contacts we had for his dinner, and then contact
those same people about tickets for his so-called foundation.

“NAACP business is NAACP business,” he added. “There’s nothing that’s been done. No money
was taken, no money was stolen, no money was misappropriated. As I said in my letter to the board
in which they accepted. This is all internal. They are the ones that have gone outside. You haven’t
seen the treasurer. You haven’t seen the secretary or other board members joining them. These are
three very disgruntled dissatisfied old men. I’m done with talking about it.”

Members of NAACP’s national board have agreed to come to Philadelphia to discuss the matter,
according to Mondesire.

“We have filed all the paperwork we need to do with the NAACP,” he said. “All of our end of the
year reports, all of of our dinner reports have all been filed. We are in compliance with the NAACP’s
rules and regulations. We’ve never been found out of compliance. “They [NAACP] have agreed to
come in and hold a meeting with the board sometime within the next couple of weeks to try to put an

end to this nonsense.”
In regard to his accusers, Mondesire did not hold back with intense words.

“These are people I have no respect for,” he said. “These are people I have no regard for. They are

dead to me.”

Calls to the Ducky Birts Foundation seeking comment from Birts weren’t returned as of Tribune

press time.

When contacted, officials with the NAACP headquarters in Washington, D.C., declined comment,
noting that the headquarters’ executive board must first meet to go over the details and form a unified
stance before speaking with the media. But this controversy comes at crucial time for the local

httpz/Awww .phillytrib.com/news/m ondesire-responds-to-naacp-funding-allegations/arficle_9644a437-8d52-5392-8a02-9ec6b78adc6b.htm|?mode=print 3/4
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branch, as it prepares to be the host branch when the NAACP hosts its 2015 annual convention in
Philadelphia.

Egan said he felt “uncomfortable” speaking on further action at this point, but reiterated that
Mondesire has not responded to. other efforts to work through this issue.

http:/mwww .phillytrib.com/news/m ondesire-responds-to-naacp-funding-allegations/articie_9644a437-8d52-5392-8a02-9ec6b78adc6b.html?mode=print 414
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NAACP Suspends Philly Chapter Officers

Philadelphia NAACP President Jerry Mondesire and three other officers were formally suspended by the
national organization.

BY DAN MCQUADE | APRIL 11, 2014 AT 2:03 PM

The Philadelphia Tribune’s Johann Calhoun reports the national office of the NAACP has
suspended four officers involved in a dispute over money. The NAACP suspended local
chapter president Jerome “Jerry” Mondesire, Donald “Ducky” Birts, the Rev. Elisha Morris and Sid
Booker. You have to enjoy a scandal that includes a guy with the nickname “Ducky.”

At issue: Birts, Morris and Booker — longtime Mondesire pals who were below him in the local
chapter’s hierarchy — didn’t like the way Mondesire managed a certain amount of money. (In the
Daily News earlier this week, Stu Bykofsky wrote that the NAACP’s financial situation is
“precarious.”) After the three look leaves of absence, Mondesire fired them.

Trending: Philadelphia UberX Driver Charged With Raping Passenger Is Also a
Cab Driver
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The situation has since turned personal. The Tribune prints some nasty quotes between the parties,
including:

e Ducky Birts: “I'm a front stabber not a back stabber.... Mr. Mondesire was treating us like his

peons.”

o Jerry Mondesire: “This is petty revenge because they have been dismissed for their
incompetence and self-aggrandizement.”

¢ Sid Booker: “Jerry is intimidating, and has everyone scared.”
According to the letters received by the four, they have 15 days to request a hearing.
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Local NAACP Members Sue for Records

By Isaiah Thompson | AxisPhilly.org
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Updated at 4:23 PM EDT on Friday, May 2, 2014

Two elected officers of the Philadelphia NAACP have gone to court to get a look at
the financial records of defunct nonprofit at the center of their claims that Jerry A Guide to Seeing the Pope in Philly
Mondesire, longtime president of the Philadelphia and Pennsylvania NAACP
branches, has mishandled the local chapter's finances.

8 Workout Tips for
Rheumatoid Arthritis Sufferers

The petition was filed Monday in Common Pleas Court by lawyers for entrepreneur

and politico Sydney Booker and Rev. Elisha B. Morris, who have been calling for

an investigation of Mondesire in connection with the now-defunct nonprofit Next WEATHER FORECAST

Generation CDC, founded by Mondesire and which has had a convoluted Philadelphia, PA 0

relationship with the NAACP.
o]
; 6 Few Clouds
Feels Like 76°

» Ex-School Board President Settles Suit

Booker and Morris, who were listed as members of the board of directors in the
Next Generation CDC'’s last tax filings in 2005, said that board never met and that
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they had little knowledge of its finances or operations — or that it was doing any
business at ali unti recently.

They are asking the court to enforce a section of Pennsylvania law which states
that a director of a nonprofit is entitied “to inspect and copy corporate books,
records, and documents” of the organization.

The feud between Mondesire and his board members became public after
AxisPhilly posted an article about the nonprofit, raising questions about its
finances and its relationship with the NAACP.

* Attack Ads Begin in Governor's Race

In March, AxisPhilly reported that two personal checks made out to the
Philadelphia NAACP — one of them a $500 donation by Booker for the group’s
annual gala, and another a $10,000 check from a casino venture which Mondesire
personally endorsed shortly afterward — were found to have been deposited in the
defunct Next Generation CDC's bank account instead.

That article and others (see “The Phantom Nonprofit*), the petition states “raised
numerous questions concerning the legitimacy of the Next Generation CDC as a
tax-exempt Non-Profit entity, as well as the financial propriety of its receipts and
expenditures.”

The court filing came after Gerard P. Egan and Isaac H. Green, attorneys for the
dissident NAACP board members, wrote to Mondesire in April seeking the the
CDC's financial records.

» Corbett Backs Marijuna Extract for Kids

In a letter, Mondesire responded that the men had “resigned” as members of the
CDC'’s board and that, “your clients as former board members should produce
whatever records you need from their own files. If you discover that they kept no
records, | suggest to you that they were derelict in their duties.”

“I would appreciate it.” Mondesire added, “if you would advise your clients that
they can go to that very hot place which is the opposite of heaven.”

« Ex-Eagle, Villanova Track Star Frank Budd Dies

Mondesire, who has repeatedly declined to comment to AxisPhilly about any
aspect of the dispute, has until May 19 to file a formal response to the court filing.
Should he fail to respond, Egan says, his clients will seek legal sanctions, such as
a ruling of contempt.

Three weeks ago, the NAACP's national office informed Mondesire, Booker,
Morris and a third board member, Donald “Ducky” Birts, that they were all
suspended.

The National Office has declined repeated requests by news outlets to comment
on the matter and does not appear to have taken any steps to audit the group's
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finances as requested by much of its executive board.

The story was published through a news content partnership between NBC10.com

and AxisPhilly.org
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Promoted Stories

More from NBC Philadelphia

This is What

Happens When

Water Slides Go
Wild virahiopia

Checkmate

Brave Kitten Protects His Food From an
Alligator vive

in Saudi Arabia srcattax

The 25 Toughest U.S. Colleges to Get
Into TheStreet

Glenn: Enough With
the Ridiculous
Storm Namest!

Woman Found
Dead in Lehigh

Leave Man Dead, Teen Wounded

Some Charges Withdrawn Against
Philadelphia Mom of Quadriplegic Man

Left in Woods

Philly's Brand New Floating Boardwalk

Visit Philly Babysitter Sexually Assaults 5-Year-Old

Girl: Police

y @hatirain

View Comments (0) | Email | Print

L.eave Comments

Sort by§

0 Comments

1 Facebook Comments Plugin

http/Awww .nbcphiladel phia.com/news/ocal/NAACP-Members- Sue-for-Records-257720781.htm! 34




8/18/2015
NEWS

Local
Preparing for the
Pope

U.S. & World
Breakfast Buzz
Weird News
Health

Politics

Tech

Business

@ Issue

FCC independent Programming Report

Local NAACP Members Sue for Records | NBC 10 Philadelphia

WEATHER

Severe Weather
Central
Forecast

Maps & Radar
Weather Alerts
School Closing
Alerts

Weather News

FCC News and Information Programiming Report

NBC Non-Profit News Partnership Reporis
WCAU Public Inspection File
21st Century Solutions

.

ii» AdChoices

5 NBCUniversal Media, LLC. All rights reserved,

hitp:/Aww .nbcphiladelphia.com/news/ocal/NAACP-Members-Sue-for-Records-257720781.htm!

ENTERTAINMENT

Entertainment News

Late Night Recap
Lunch Break

10 Questions With
Events

Open House

1st Look

Worth The Trip

CoziTV.com

CONTACT US

About Us

Social Directory
Community

TV Listings
Comcast: Redefining
Philly

Plug tn, Power Up
Tower Cam

Careers

TRAFFIC

fw g

Send Feedback | Terms of service |

BN <

Privacy pelicy

444




Pennsylvania Judicial Center
601 Commonweaalth Avenue
Sulte 2700

P.O. Box 62485 -
Harrishurg, PA 17106
Phone 717-783-0990

Fax

Paul J. Killion
Chlef Disciplinary Counsel

Received 08/25/2015 Supreme Court Western District

; t Western District
Filed 08/25/2015 Supreme Cour 095 it

CIPLINARy
@0‘5 804
&42* OF THE &6
SUPREME COURT OF PENNSYLVANIA

- Paul J. Burgoyne
Deputy Chief Disciplinary Counsel

Risciplinary Counsel in Charge

of District Offices

DI Anthony P. Sodroski

DIl Raymond S. Wierciszewsk]
DIll - James P, Barker

DIV Angelea A. Mitas

717-783-4963

www.padisciplinaryboard.org

August 25, 2015

PERSONAL & CONFIDENTIAL

Prothonotary

Supreme Court of Pennsylvania
Western District Office

801 City-County Building

Pittsburgh, PA 15219

Attention: Jchn A. Vaskov, Esquire
Deputy Frothonetary

RE: Cffice of Disciplinary Counsel
v. KATHLEEN GRANAHAN KANE
Board File No. C3-15-558
Attorney Registration No. 69680
(Dauphin)

Dear Mr, Vaskov:

Enclosed please find for filing Office of Disciplinary Counsel’s
Petition for Emergency Temporary Suspension and Related Relief Pursu-
ant to Pa.R.D.E. 208(f) (1) and all accompanying documents (Petition),
with Certificate of Service. T certify that I am providing copies of
this letter and the Petition to individuals as indicated below.

V%iaﬂwﬂify yeurs,

el

Faul J. Killgén
Chief Disciplinary Counsel §

PJK:deg : |

Enclosures

ce: Paul J. Burgoyne, Deputy Chief Disciplinary Counsel
Harriet R. Brumberg, Disciplinary Counsel i
James F. Mundy, TII, Esquire, Counsel for Respondent i
Elaine M. Bixler, Secretary, The Disciplinary Board



IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. Disciplinary Docket
Petitioner : No.

Board File No. C3-15-558

V.

Atty. Reg. No. 69680
RKATHLEEN GRANAHAN KANE, :
Regpondent (Dauphin)

PETITION FOR EMERGENCY TEMPORARY SUSPENSION
AND RELATED RELIEF PURSUANT TO Pa.R.D.E, 208 (£) (1)

OFFICE OF DISCIPLINARY COUNSEL

Paul J. Killion
Chief Disciplinary Coungel

Harriet R. Brumberg
Disciplinary Counsel

1601 Market Street, Suite 3320
Philadelphia, Pa 19103-2337
(218) 560-6296



IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. Digciplinary Docket
Petitioner : No.

Board File No. C3~15-5K8

V. :
: Atty. Reg. Nos. 69580
KATHLEEN . GRANAMAN KANE, :

Respondent : (Dauphin)

PETITION FOR EMERGENCY TEMPORARY SUSPENSTON
AND RELATED RELTIEF PURSUANT TO Pa.R.D.E. 208 (£) (1)

TO THE HONORABLE CHIEF JUSTICE AND JUSTICES OF THE SUPREME
COURT OF PENNSYLVANIA:

Petitioner, Office of Disciplinary Coungel (oODC), by
Harriet R. Brumberg, Egquire, Disciplinary Counsel, and by
Paul J. Killion, Egsquire, Chief Disciplinary Counsel, fileg
this Petition for Emergency Temporary Suspension and
Related Relief, pursuant to Pennsylvania Ruyle of
Disciplinary Enforcement (Pa.R.D.E.) 208(f) (1) and
§91.151(a) of the Disciplinary Board Rules (D.Rd. Ruleg),
and in support thereof states:

I. FACTUAL BACKGROUND .

1. Petitioner, ODC,  whoge bPrincipal office ig
located at pa Judicial Center, Suite 2700, 801 Commonwealth

Avenue, Harrisburg, pa 17106-2485, ig invested, pursuant



to Pa.R.D.E. 207, with the power and duty to investigate
all matters involving alleged misconduct of any attorney
admitted to practice law in the Commonwealth  of
Pennsylvania and to prosecute all disciplinary proceedings
brought in accordance with the various provigions of gaid
Rules of Disciplinary Enforcement (Enforcement Rules) .

2. Petitioner, with the concurrence of a reviewing
member of the Board, may file a petition geeking an order
of emergency temporary suspension whenever it appears by an
affidavit demonstrating factg that the continued practice
of law by a person subject to the Enforcement Ruleg ig
causing immediate and substantial public or private harm
because of egregious misconduct, in manifest violation of
the Disciplinary Rules. See Pa.R.D.E. 208(f) (1).

3. Regpondent, Xathleen Granahan Kane, was born on
June 14, 1966, and was admitted to practice law in the
Commonwealth of Pennsylvania on December 7. 1983,
Respondent is currently on active gtatus in thie
Commonwealth.

4, Regpondent maintains her principal office for the
practice of law at the Pennsylvania Office OF Attorney
General (OAG), Strawberry Square, 16" Floor, Harrisburg, PA

171240.



5. Respondent is subject to the disciplinary
jurisdiction of the Disciplinary Board of the Supreme Court
of Pennsylvania.

6. In 2009, an investigating grand jury (2008 GUJ)
was empaneled to git before the Honorable Barry Peudale
Pursuant to the Investigating Grand Jury Act, 18 Pa.C.S8.A.
§ 4541 et =zeq. See In re the Thirty-Fifth Statewide
Investigating Grand Jury, 112 A.3d 624, 6€32-633 (Pa. 2015)
(Baer, J., concurring)! The 2009 GJ received evidence and
heard testimony regarding the possible misuse of grant
money by a number of individuals, including J. Whyatt
Mondesire (Mr. Mondesire), -then president to a local
chapter of the NAACP. The 2009 GJ was cloged without
criminél charges being brought againsgt Mr. Mondesgire.

7. On November 6, 2012, Regpondent was elected
Attorney General of the Commonwealth of Pennsylvania; on
January 15, 2013, Respondent was sworn-in as the Attorney
General of the Commonwealth of Penngylvania.l

8. In March 2014, the OAG conducted an inquiry,
investigation, and re-evaluation of the activity and

results of the 2009 GJ. In connection with that inguiry,

. Respondent swore to “gsupport, obey and defend the Constitution of the
United States and the Constitution of this Commonwealth” and to
“discharge the duties of [her] office with fidelity.” PA. Comsr. art,

VI, § 3.
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OAG Special Agent in Charge of Special Investigations David
C. Peifer interviewed OAG Agent Michael A. Miletto
regarding the 2009 GJ. Respondent was aware that Special
Agent Peifer had interviewed Agent Miletto and that Special
Agent Peifer had documented his interview of Agent Miletto.
9. On May 29, 2014, The Honorable William R.
Carpenter,  Supervising Judge of the 35 Statewide
Investigating Grand Jury (35" @J) issued an Order
appointing a “Special Prosecutor with full power,
independent authority and Jurisdiction to investigate and
prosecute to the maximum extent authorized by law any
offenses related to any alleged disclosure of information
protected by the law and/or intentional and/or negligent
violations and rules of Grand Jury secrecy as to a former
Statewide Investigating Grand Jury”; on December 15, 2014,
the 35" GJ completed its investigation of unauthorized
disclosure of secret information from the 2009 GJ and
issued a Presentment recomnending that criminal charges be
brought against Respondent. (A true and correct copy of
the Pregentment is attached as Exhibit A.) On that sgame
date, Judge Carpenter made an investigative referral of the
Pregentment to Montgomery County District Attorney Risa

Vetrli Ferman (DA).



10. On August 6, 2015, the DA announced that she had
completed her investigation, confirmed the findings of the
35" @J, found additional wrongdoing, and charged Respondent
with one felony and seven misdemeanors relating to
Respondent'’s release of information from the 2009 &J and
conduct before the 35 @7, (A true and correct copy of the
Criminal Complaint is attached hereto ag Exhibit B; a true.
and correct copy of the Affidavit is attached as Exhibit ¢.)?

11. On August 24, 2015, Respondent’s preliminary
hearing was held before Magisterial District Judge Cathleen
Kelly Rebar. Judge Rebar found that the DA established a
prima facie case on all charges. Respondent’s arraignment ig
scheduled for October 14, 2015,

IT. RESPONDENT ENGAGED IN EGREGIOUS MISCONDUCT, 1IN

VIOLATION OF THE RULES OF PROFESSIONAL CONDUCT,
THAT CAUSED SUBSTANTIAL PUBLIC AND PRIVATE HARM,

12, The @Grand Jury Secrecy Act, 42 DPa.C.S.A. §
4549 (b), provides that all matters occurring before a grand
jury are to be kept secret. Métters that occurred before
the grand jury remain secret even after the grand Jjury’s

service has ended. United States v. Proctor & Gamble Co.,

* opC is not proceeding on the substantive allegations of criminal

wrongdoing contained in the Affidavit. Should Respondent be found
guilty of viclating the criminal law, ODC will proceed pursuant to
Pa.R.D.E. 203 (b) (1) (“Conviction of a crime ... shall ... be grounds for

dig¢ipline”) and Pa.R.D.E. 214 {Attorneys convicted of c¢rimes).
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36 U.8. 677, 682 (1958) (“The grand jury as a public
institution serving the community might suffer if thosge
testifying knew that the secrecy of their testimony would
be lifted tomorrow.”). Grand jury secrecy 18 necessary to
encourage the untrammeled disclosures by persons who have
information regarding the commission of a crime, ag well ag
to protect the innocent person who is exonerated from
digclosure of the fact that he or she has been under
investigation. In re Investigating Grand Jury of
Philadelphia County, 496 Pa. 452, 457-458, 437 A.2d 1128,
1130 (1981) (citations omitted).

13. An attorney for the Commonwealth can disclosge
matters occurring before the grand jury only with the
approval of the supervising judge. 18 Pa.C.S.A. § 4549 (Db) .
Any person sworn to grand jury secrecy can be held in
contempt of court if he or she reveals any information he
or she is sworn to keep sedret. Id.

14. Respondent was well-versed in grand jury law. In
1999, when Respondent was an Assistant District Attorney in
Lackawanna County, she testified about grand jury secrecy
as a Wwitness in a c¢riminal trial. Respondent explained
that “there are wvery strict rules” regarding grand jury

secrecy and gtated that “for me to give out any information

6



to somebody who is not going into the Grand Jury ig
actually a criminal offenge.”

15. The Criminal History Record Information Act
(CHRIA}, 18 Pa.C.S.A. § 9101 et seg., restricts the
disclosure of investigative information assembled as a
result of the performance of any formal or informal inguiry
into criminal wrongdoing. Id. at § 9102 (definition of
*Investigative information~”} . CHRIA provides that
investigative information shall not be disseminated to any
department, agency, or individual unless the department ,
adgency, or individual “ig a criminalrjustice agency which
requests the information in connection with its dutieg....®
18 Pa.C.S8.A. § 3106{c){4). Additionally, CHRIA does not
permit the release of information where *no convietion hasg
occurred; and no proceedings are pending seeking a
conviction.” 18 Pa.C.S.A. § 9121(b) (2) (i), (iii).

16. CHRIA places a duty on the Attorney General to:
establish rules and regulations with regpect to the
security of criminal higtory record information;
investigate all matters relating to the administration and
enforcement of CHRIA; and to institute civil proceedings
for violations éf CHRIA and its rules and regulations. 18

Pa.C.S.A. § 92161(1), (3), and (4).
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17. The inguiry and subject matter of the 2009 grand
jury was “investigative information” as defined in § 9102
of CHRIA; the OAG’s 2014 investigation of the 2009 GJ and
documentation of that investigation was ‘“investigative
information” as defined in § $102 of CHRIA.

18. CHRIA prohibited the OAG from disseminating any
investigative information regarding the 2009 GJI to an
individual who was not a “criminal justice agency.”

19. CHRIA prohibited the OAG from digseminating any
investigative information, including documentation,
regarding the OAG’s 2014 incuiry, investigation, and re-
evaluation of Mr. Mondesire’s alleged criminal wrongdoing
to an individual who was not a “criminal justice agency.”

20. In March 2014, while serving ag the Attorney
General , Regpondent authorized the digcloaure of
investigative information regarding the 2009 GJ.

a. Regpondent authorized the disclosure without
obtaining court approval; and

b. Regpondent authorized the disclosure to an
individual who was not a criminal Jjustice
agency.

21l. In March 2014, while serving as Attorney General,

Respondent authorized the disclosure of investigative

8



information about Mr, Mondesire to an individual who wasg
net a cfiminal justice agency.

22. On November 17, 2014, Respondent was called as a
witness to testify before the 35™ GJ. Prior to testifying,
Respondent gave a written statement that she “will tell the
Special Prosecutor the truth and the facts surrounding the
disclosure of information to the public that was done in a
way that did not wviolate statutory or case law regarding
Grand Jury secrecy,” (A true and correct copy of
Regpondent’s November 17, 2014 statement is attached as
Exhibit D.) Respondent stated that she was committed to
“transparency in govermment” and that the *right of the
public and media to know what public officials are doing is
vital and should be protected by publiec officials, the
media, and the people of Penngylvania.” Id.

23. During Respondent’'s testimony before the 35th GJ,
Respondent admitted that she authorized the disclosure of
information Ffrom the 2009 GJ. According to Respondent’s
own version of events, there waz a meeting in the Attorney
General‘s Office regarding the 2009 GJ. After the meeting,
Respondent and Former First Aggistant Adrian King, Jr.,

discussed the release of information regarding the 2009 GJ.



Q. Did you give him [Mr. King] any direction to deal
with thig case, anything to do with documents or

anything—
A. Yesg.
Q. -on this case?
A, Yesg.

Okay.

_{I:'zO

Agent Peifer’s memo summarizing Agent Miletto’s
testimony of 2014, after the meeting that we had,
Adrian and I =aid, you know, this is a pattern
that has been developing. This is not right.
Thig is a pattern of non-prosecutions, and this
was gomebody who c¢ould have been prosecuted
except for the lapse of time that had occurred.
And we said that it’s the public’s right to know
what: is happening in the office, as I've always
said. And agent—Adrian and then I gaid well,
then let’s put it out into the press, and we did.

Respondent then elaborated how she “put it out into the
press.”

A, I sald to Adrian, you know, we should get it out.
We should put it out to the press. People have a
right to know. He saild I agree and, you know, he
said well, what do you think? ... And Adrian said
well, 1 can take care of it. You know, we’ll
give it to-let Josh Morrow [Kane’s political
congultant] take care of it, as we typically did.
And Adrian said something like, you know, have
Josh call me, and I did. I called Josh, and sgaid
Adrian wantg you to ¢all him.

(Bxhibit C, pp. 21-22, 23). Respondent also testified that
in terms of what would be released to Morrow and the press,
she “would agsume that Adrian would have taken Agent

Peifer’s memo [2014 memo regarding the 2009 GJ and Mr.
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Mondesire] with his, his talk with Agent Miletto and would
have done that.” 1d. at p. 23.

24. After the release of the Presentment, Respondent,
through her attorney, again admitted that she authorized
the disclosure of information regarding the 2009 @J.
Respondent’s attorney issued a statement that Respondent
authorized “the release of a brief report written by a
senior official in the Attorney General’s Office in March
of 2014.”

a. A true and correct copy of the “Statement by
Lanny J. Davis, January 22, 2014, Attorney
for Attorney General Kathleen Kane, On the
Publication of the Grand Jury Report #37 ig
attached hereto as Exhibit =. The guoted
Passace appsars on p. 3 of Exhibit E.
Respondent’s attorney also confirmed that Regpondent
allowed a deputy to disclose a 2014 summary of the NAACP

probe. (Exhibit F, pp. 1-2)°

3 1n Respondent’s Supplemental Memorandum of DLaw in support of her quo
warranto action before tha Pennsylvania Supreme Court, No., 197 MDA
2014, Respondent wrote that she told the 35" @GJ that ‘“she had
authorized the release of the 2014 memorandum becauge she believed it
did not contain confidential grand jury information, and because she
believed strongly in a policy of public transparency.” 2015 WL 13799632
*7 {PA) (Appellate Brief) (filed 2/4/2015).
11



25. Regpondent’s authorization to disclogse secret
information regarding the 200% GJ without a court order was
egregious misconduct.

26. Regpondent’s authorization to disclose
documentation regarding the OAG'sg 2014 inquiry,
investigation, and re-evaluation of Mr. Mondesire’s alleged
criminal wrongdoing wag egregious migconduct.

27. Respondentfs egregious migconduct caused
immediate and subetantial public harm to the criminal
justice sysgtem, in that it undermined all of the gafeguards
embodied in the investigating grand jury process and CﬁRIA.

28. Respondent’s egregious misconduct also caused
direct and substantial public harm to the criminal justice
system in that Respondent’s authorization to disclose
matters occurring before the 2009 GJ necessitated a grand
jury invéstigation, review by a judge, and an investigation
by the DA’'s Office, thereby expending the criminal justice
gystem’s limited time and resources.

29. After sgecret information from the 2009 GJ was
digclosed, Respondent engaged in egregious misconduct by
failing to investigate itg improper disclosure as mandated

by CHRIA.

12



30. Respondent’s egregious migconduct cauged
immediate and substantial private harm to Mr. Mondesgire,
the subject of the 2009 6J. Ag a result of Respondent’ s
disclosure of information regarding the 2009 QJ, on June 6,
2014, the Philadelphia Daily News published an article
about the Attorney General’'s Office's investigation of ...
‘what appeared to be gquestionable spending’ of gtate money
by Mondesire.” (A true and correct copy of an on-line
posting of the June 6, 2014 Philadelphia Daily News article
is attached hereto ag Exhibit (.} After the publication of

the article, Mr. MondesireVSuffefed "both professional and

personal humiliation, ridicule and loss.” {(Exhibit C, p.
38) Mr. Mondesire testified before the 35 @J that
following the publication of articles containing

information about the 2009 @GJ, "public opinion of him
changed,” people “questioned whether he had ‘done gomething
dishonest,’” “he wag ‘disinvited’ to be a guest on a local
television panel,” and he “felt compelled under the
circumstances to defend hig honor and integrity to fellow
panel members of the Penngylvania  Human Relations

Commission on which he served.” (Exhibit A, p. 13)

13



31. All told, Respondent’s egregious misconduct has
violated Rules of Professional Conduct (RPC) 4.4(a)?, RPC
8.4(a)®, and RPC 8.4(d)°.

ITI. RESPONDENT’S CONTINUED = PRACTICE OF ﬁAW WILL CAUSE
IMMEDIATE AND SUBSTANTIAL PUBLIC AND PRIVATE HARM IN
MANIFEST VIOLATION OF THE DISCIPLINARY RULES.

32. As the elected Attorney General, Respondent is
empowered to  “be the <chief law officer of the
Commonwealth,” and is mandated to ‘“exercise guch powers and
perform such duties ag may be imposed by law.” PA. CONST.
art. IV, § 4.

33. ThEVCommonwealth Attérneya Act, 71l Pa.C.8.A. §
732-201 et seq., sets forth the specific duties of the
Attorney General, including: being the “chief law
enforcement officer of the Commonwealth” with “the powar to
investigate any criminal offense which [she] has the power

Lo prosecute” under the Commonwealth Attorneys Act, id. §

* RPC 4.4 (a) provides: “In representing a client, a lawyer shall not

use means that have ne substantial purpose other than to embarrass,
delay, or burden a third person, or use methodg of obtaining evidence
that violate the legal righte of such a person.”

¥ mpe 8.4(a) provides: "It is professional misconduct for a lawyer to
violate or attempt to violate the Rules of Profesglonal Conduct,
knowingly assist or induce another to do so, or do so through the actsg
of ancther,v

¢ rpC 8.4(d) provides: “It is professional misconduct for a lawyer to
engage in conduct that is prejudicial to the administration of

justice,”

14



732-206; prosecuting in any criminal court charges against
State officials or employees affecting the performance of
their public duties or the maintenance of the public trust,
id. § 732-205(a) (1); and rendering advice to the Governor
or the head of any Commonwealth agency, id. § 732-
204 {a) {1).7

34. Given the express duties imposed upon Respondent
to represent the Commonwealth under the Pennsylvania
Constitution and the Commonwealth Attorneys Act,
Respondent’s continued practice of law will cause inmediate

and substantial public and private harm in manifest

7 additional duties of the Attorney General set forth in the

Commonwealth Atterneys Act inglude: upholding and defending the
congtitutionality of all statutes so as to prevent their sumpension and
abrogation, 71 Pa.C.8,A. § 732-204({(a)(l); reprasenting the Commonwealth
and all Commonwealth agenciew, Jid. § 732-204(c); prosecuting in any
criminal court charges against persons attempting to influence State
officiale or employees or benefit from such influence or attempt to
influence, id. § 732-208(a)(1); prosecuting criminal charges upen the
request of a District Attorney who represents that there is an actual
or potential conflict of interest on the part of the District Attorney
or his office, id. § 732-205(a)(3); and prosecuting criminal charges
investigated by and referred to him by an investigating arand jury
obtained by the Attorney General, id. § 732-205({a) {5).

15




violation of the disciplinary rules.®

As the Commonwealth’s chief law enforcement officer,
it is a concurrent conflict of interest for Respondent to
continue practicing law while being prosecuted for
violating the very laws she was vested with the powef to
enforce. RPC 1.7(a)(2) provides that an attorney shall not
represent a client 1if there is a “gignificant risk” that
the representation of the c¢lient will be materially limited
by the personal interest of the attorney. Comment {1] of
the Rule explains that *[l]oyalty and independent judgment
areresrsent_iajll relermrerrlﬂts rin thér lar.wﬂyerr’rs reléfioﬁéhip to a
client . ” The case law makes clear that a prosecutor ig
“required to use independent judgment and prosecute an
action in the interests of justice.” Commonwealth v.
Balenger, 704 A.2d 1385, 138¢ (Pa. Super. 1997), appeal
denied, 727 A.2d 126 (Pa. 19%8), Indeed, this Court has
recognized that a defendant has “a right to have his case

reviewed by an administrator of justice with his mind on

§ Respondent has not voluntarily resigned or taken a leave of absence

from serving asz Attorney General. In fact, on August 6, 2015,
following the announcement of Respondent being criminally charged, she
reiterated her prior stance that she will not resign from office.
{Exhibit H, p. 1) Notably, in October 2013, Respondent re-adopted a
provigsion from the 1998 Attorney CGeneral’s Office‘’s Code of Employee
Conduct (Code} that requires employees accused of felonies to be
suspended without pay. on July 7, 2015, a gpokesperson for the
Attorney General announced that the Code provision requiring suspension
without pay does not apply to Respondent as she is an elected official
and not an employee. (Exhibit I)
16




the public purpose, not by an advocate whosge judgment may
be Dblurred by subjective reasons.” Commonwealth wv.
Eskridge, 529 Pa. 387, 390, 604 A.2d 700, 701 {1992)
(citations omitted).

Regpondent has a duty of loyalty and to exercise
independent judgment on behalf of the Commonwealth. The
Commonwealth has the corecllary right to have its attorney
act 1in the best interest of the Commonwealth and not
Reépondent’s personal interest. The specter of Respondent
not thoroughly fulfilling her law enforcement duties lcoms
lafée when Reépondent, herself, ig facingrcriminal chérges
for the same statutes she is responsible for prosecuting.

The gignificant risk of Resgpondent ‘s blurred
subjective judgment is not merely theoretical, but has been
borne out by this very matter where Respondent did not
direct her staff to undertake an investigation of the
disclosure of the investigative information from the 2009
GJ. Respondent’s concurrent conflict of interest is in
manifest violation of RPC 1.7{a) (2} and necessitates her
immediate removal from the practice of law. See, e.g.,

Commonwealth v. Charles J. Aliano, No. 25 DB 2003, D.Bd.
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Rpt. 8/31/2005, pp. 11, 12 (S.ct. Order 12/1/2005)° (the
Digciplinary Board found that the Digtrict Attorney’s
decigion to downgrade criminal charges against the spouse
of his client wviolated RPC 1.7{(a) and opined that the
Digtrxict Attorney, ag “an official in a position
specifically entrusted with the protection of the public,
and from whom the public expects a high level of
integrity,” engaged in conduct that was “a breach of the
public confidence and trust.”)?®

35. Respondent’s practice of law has been and will
continue to be prejudicial to the administration of justice
in violation of RPC 8.4(d). A recent Philadelphia Inquirer
posting entitled, *Playing the X Card,” i1s Jjust one
harbinger of this prejudice. (Bxhibit J) During the
course of a criminal jury trial against a former judge for
misuse of hisg  office, a defense attorney attempted to

impeach the credibility of an agent from the Attorney

? Available at:
http://www.pacourts.us/asgsets/opiniong/DisciplinaryBoard/out/25DB2003 -
Aliano.pdf

B The public’s confldence and trust in Respondent’s continued practice

of law has been totally ercded, as evidenced by the Governor, leaders
from both Houses, and the electorate all requesting that Regpondent
regign as she cannot continue to be the chief law enforcement officex
and serve her constituents when facing serious criminal charges that
ghe violated the laws she was sworn to obey and hurt the people she was
elected to defend.
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General’s Office by sarcastically asking whether the agent
“work(ed] for Kathleen Kane.” This question prompted the
Agsistant Attorney General to angrily object, the jury to
smile, and the Jjudge to order the attorneys into an
anteroom, delaying and potentially prejudicing the
prosecution.™  Following Respondent’s arrest, a criminal
defense attorney who regularly tries cases against the
Attorney General’s Office confirmed that Respondent’s
credibility problems could impact the ability of her office
to prosecute cases, nhoting: *[Y]lou could get jurors who
don'£ trust the investigators and prosecutors asg much as
they normally would.” (Exhibit K)

36. The purpose of the attorney discipline sgystem isa
not only to protect the public and the courts, but also to
maintain the integrity of the legal profession. Office of
Digeiplinary Counsel v. Keller, 509 Pa. 573, 579, 506 A.2d
872, 875 (1s86). After the announcement of criminal
charges, there was a gteady progression of headlines, in
heavily bolded capital letters, declaring that
Penngylvania’s chief law officer and chief law enforcement
officer has been criminally charged, will be turning

herself in, and hag been arraigned. It is inevitable that

11 The defendant wa#g, howsver, ultimately convicted.
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more of these headlines referencing Regpondent’s status as
a lawyer will appear in the future as Respondent’s case
winds 1its way through the court system. Regpondent has
damaged the integrity of Penngylvania’s legal profession
and this damage will not be diminished until Respondent
discontinues her practice of law.

Finally, this Court has repeatedly made clear that in
“seeking to preserve the public confidence in the integrity
of the legal profession, we must consider that [the]
regpondent was not only an attorney, but an elected
official, who by virtue of his office, engaged in”
migconduct. Office of Disciplinary Counsel v. Joshua
Eilberg, 441 A.2d 1193, 1197 (Pa., 1982). Accord Office of
Disciplinary Counsel v. Ernest D. Preate, 731 A.2d 129, 131
(Pa. 1999) (by former Attorney General Preate’s “viclating
the very laws that he swore to uphold, Respondent [Preate]
geverely damaged the confidence in our justice system,”);
Office of Disciplinary Counsel v. Anthony C. Cappuccio, 616
Pa, 439, 453-454, 48 A.3d 1231, 1240 (2012} (the *“Court
takeg this opportunity to make clear what should be sgelf-
evident: the fact that a lawyer holds a public office, or

serves in a public capacity” or where the “public position
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ig that of prosecutor” 18 a factor aggravating the
misconduct) .

37. In gum, Petitioner has demonstrated  that
Reapondent’s continued practice of law will result in the
Commonwealth lacking a loval chief law enforcement officer
and the administration of justice inevitably suffering
prejudice, thus causing immedlate and substantial public
harm in manifest wviolation of the Rules of Profegsicnal
Conduct. To protect the public and courtg from further
harm as well as to restore respect for the legal
profession, thig Court must suspend Regpondent’s privilege
of continuing to practice law.

NOW  THEREFORE, it appearing to Petitioner that
Regpondent’s continued practice of law is causing immediate
and substantial public and private harm, in manifest
violation of the Rules of Profegsional Conduct, and that
thig conclusion having been concurred in by a reviewing
member of the Digciplinary Board (as shown by an attachment
hereto), Petiticner respectfully regquests that vyour
Honorable Court isgsue a rule upon Respondent to show cause
why she ghould not be placed on temporary suspension from
the practice of law, pursuant to Pa.R.D.E. 208(£) (1),

returnable within ten days as provided in Pa.R.D.E.
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208 (£) (1), and with a response to the allegatiocns set forth
herein.

AND FURTHER, that after due consideration of any
response made by Regpondent and further proceedings held in
accordance with Enforcement Rule 208(f), your Court grant
the following relief:

a. Order that Respondent be suspended in accordance
with Pa.R.D.E. 208 (f) (2), as a matter of '"public
discipline" as that texrm is used in Pa.R.D.E.
402, pertaining to confidentilality, and that she
comply with pPa.R.D.E. 217; and

b. Grant such other relief ag may be deemed
appropriate and necegsary by vyour Honorable
Court.

Respectfully submitted,
OFFICE OF DISCIPLINARY COUNSEL

Paul J. Killion
Chief Disciplinary Counsel

By Flonsh A gmwfﬂ/s\)

Harriet R. Brumberyg
Digeciplinary Counsel

1601 Market Street, Suite 3320
Philadelphia, PA 19103-2337
(215) 560-6296
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VERIFIED STATEMENT

I, Harriet R. Brumberg, Disciplinary Counsel, state
under the penalties provided in 18 Pa.C.S. §4904 (unsworn
falsification to authoritiesg) that:

I am a Disciplinary Counsgel of the Disciplinary Board
of the Supreme Court of Pennsylvania assigned to prosecute
this matter pursuant to the Pennsylvania Rules of
Digciplinary Enforcement;

I am authorized to make this verified statement;

The facts contained in the attached Petition for
Emergency Temporary Suspengion and Related Relief Pursuant
to Pa.R.D.E. 208{f) (1) are true and correct to the best of
my knowledge, information and belief; and

The attached Exhibitg referenced 1in the attached
Petition are, to the best of my knowledge, information, and
belief, true and correct copies of the sgources cited

therein.

8BS hors QM( B/Ww@;;

Date Harriet R. Brumberg
Disciplinary Counsel




IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL,: No. Disciplinary Docket
Petitioner : No.,

: Board File No., ¢3-15-558

v. -
¢ Atty. Reg. No. 69680
KATHLEEN GRANAHAN KANE, H

Respondent (Dauphin)

CONCURRENCE OF DISCIPLINARY BOARD MEMBER

TO THE CHIEF JUSTICE AND JUSTICES OF THE SUPREME
COURT OF PENNSYLVANIA:

Pursuant to Rule 208(f), Pa.R.D.E., and Section
91.151(a) of the Disciplinary Board Rules, I have reviewed
the foregoing Petition for Emergericy Temporary Suspension
and Related Relief Pursuant to Pa.R.D.E. 208(f)(1), and
concur in the presentation of the Petition to the Supreme
Court of Pennsylvania by the Office of Disciplinary

Counsel.

O%- 2515
Date




IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. Disciplinary Docket
Petitioner : No.

Board File No. C3-15-558

v.
Atty. Reg. No. 69680
KATHLEEN GRANAHAN KANE, :
Respondent : (Dauphin)

CERTIFICATE OF SERVICE

I hereby certify that this day I have served a copy of the
Petiticn for Emergency Tempoerary Suspension and Related Relief
Pursuant te¢ Pa.R.D.E. 208(f) (1) and all accompanying documentsg
upon Jamesg F. Mundy, III, Esquire, ccunsel for Respondent, 527
Linden Street, Scranten, PA 18503~1605, by electronic
transmission in the form of email, as requested by Mr. Mundy,
addressed to:

JFMUNDY5Z@gmail. com

(Counsgel for Respon@gn%%:>

Date: %/J?//ﬁ/ MMQ’

Paul J. Killio# < 7/
Chief Disciplinary Counsel

Atteorney Registration No. 20955
Office of Chief Disciplinary Counsel
PA Judicial Center

601 Commonwealth Awvenue, Suite 2700
Harrisburg, PA 17106

{(215) 560-6296




IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL,
Petitioner

*

No., Disciplinary Docket
No.

s

Board File No. C3-15-558

Atty. Reg. No. 69680
KATHLEEN GRANAHAN KANE,
Regpondent

v :
:
: (Dauphin)

ORDER AND RULE TO SHOW CAUSE

PER CURIAM:

AND NOW, this day of , 2015,

after consideration of the Petition for Emergency Temporary
Suspension and Related Relief Pursuant to Pa.R.D.E.
208 (f) (1), this Court issues a Rule upon Respondent to show
cause why she should not be placed on temporary suspension
pursguant to Pa.R.D.E. 208(f) {1).

FURTHER, Respondent is directed to £file any Response
o the Petition and to this Rule within ten (10) days of
the date hereof and to timely serve a copy of said response

upon the Office of Disciplinary Counsel.




IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL,: No. Digciplinaxry Docket
Petitioner : No.
: Board File No. (C3-15-558
V. :

:+ Atty. Reg. No. 69680
KATHLEEN GRANAHAN KANE, t
Respondent : {(Dauphin)
ORDER

PER CURIAM:

AND NOW, this day of , 2015, an

Order and Rule to BShow Cause having been entered by this

Court on , and upon consideration of the

regsponseg filed, it is hereby ORDERED that:

1. The Rule is made absolute and Respondent is
placed on temporary suspension until further
definitive action by thie Court;

2. Respondent shall comply with the provisions of
Rule 217, Pa.R.D.E.; and

This Order constitutes an imposition of public
discipline within the meaning of Rule 402, Pa.R.D.E.,

pertaining to confidentiality.




NOT FILED UNDER SEAL

IN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PENNSYLVANIA

IN RE: : CP-46-MD-0000926-2015

THE THIRTY-FIVE STATEWIDE

INVESTIGATING GRAND JURY

ORDER
AND NOW, this 27th day of April, 2015, The Grand Jury Act providing that the
Supervising Judge “may” seal a presentment, but is not required to do so; and the reasons
for sealing Presentment # 60 no longer existing; and the unsealing of Presentment # 60

having been requested;

Therefore, Presentment # 60 is ORDERED to be UNSEALED, and filed as a public

document with the Clerk of Courts.

BY THE COURT:

O Conpoi=
WILLIAM R, CARPENTER, J,
Supervising Judge

Exhibit A T




IN THE COURT OF COMMON PLEAS
MONTGOMERY COLNTY, PENNSYLVANIA

IN RE: . SUPREME COURT OF PENNSYLVANIA
* ' NO.171 M.D.D MISC. KT 2012

THE THIRTY-FIFTH STATEWIDE .  MONTGOMERY COUNTY COMMON PLEAS

M.D. 2644-2012

INVESTIGATING GRAND JURY
NOTICE No # 123

ORDER SEALING PRESENTMENT NO. # (20

The Court has accepted Presentment No # € éﬂ . This Presentment shall be sealed and
no person shall disclose a return of the Presentment except when necessary for issuance and

execution of process, or as otherwise directed or permitted by Order of the Supervising Judge.

SO ORDERED this \Yl_ day of December 2014,

R, QW“?

Hon, William R. Carpenter
Supervising Judge
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IN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PENNSYLVANIA

IN RE: : SUPREME COURT OF PENNSYLVANIA

¢ NO. 171 M.D. MISC DKT. 2012
THE THIRTY-FIVE STATEWIDE

i MONTGOMERY COUNTY COMMON PLEAS
INVESTIGATING GRAND JURY : MLD. 2644-2012

. NOTICE NO. 123

ORDER ACCEPTING PRESENTMENT NO #60

A. The Court finds Presentment No #60 of the Thirty-Fifth Statewide
Investigating Grand Jury is within the authority of said Grand Jury and is in accordance
with the provisions of this Investigating Grand Jury Act, 42 Pa.C.S. §4541, et seq. Further
I find that the determination of the Thirty-Fifth Statewide Investigating Grand Jury is
supported by Probable Cause and establishes a Prima Facie case against Attorney General
Kathleen Kane. Accordingly, this Presentment is accepted by the Court.

B.  The County conducting the trial of all charges pursuant to this Presentment
shall be Montgomery County.

C.  The District Attorney for Montgomery County, or her designee, is hereby
authorized to prosecute as recommended in the Presentment by instituting appropriate
criminal proceedings in the aforesaid County.

SO ORDERED this 19" day of December, 2014.

BY THE COURT:

e C(%[):ﬁ\%/

WILLIAM R. CARPENTER, J.
Supervising Judge




IN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PENNSYLVANIA

SUPREME COURT OF PENNSYLVANIA

IN RE: | © NO.47% MD.D MISC. KT 2012
THE THIRTY-FIFTH STATEWIDE .  MONTGOMERY COUNTY COMMON PLEAS
: M.D.2644-2012

INVESTIGATING GRAND JURY .
NOTICE No # 123

TO THE HONORABLE WILLIAM R. CARPENTER, SUPERVISING JUDGE:

PRESENTMENT No. #(20

We, the Thirty-Fifth Statewide Investigating Grand Jury, duly charged to inquire into offenses
apainst the criminal laws of the Commonwealth, have obtained knowledge of such matters froni witnesses
sworn by the Court and testifying before us. We find reasonable groumds to believe that various

.violations of the eriminal laws have occurred. So finding with no fewer than twelve concurring, we do

(—

Foréperson ~ The Thirty-Fifth Statewide
Investigating Grand Jury

hereby make this Presentment to the Court,

DATED: The (§ _day of December, 2014
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IN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PENNSYLVANIA

IN RE: : SUPREME COURT OF PENNSYLVANIA
: NO. 171 M.D. MISC DKT. 2012

THE THIRTY-FIVE STATEWIDE :

1 MONTGOMERY COUNTY COMMON PLEAS

INVESTIGATING GRAND JURY + MLD. 2644-2012

: NOTICE NOQO. 123

TO THE HONORABLE WILLIAM R, CARPENTER, SUPERVISING JUDGE:

PRESENTMENT #60

We, the Thirty-Fifth Statewide Investigating Grand Jury, authorize the Amendment
of Presentment # 60 to properly reflect the name and citations to | Obstructing
Administration of Law or other Governmental Function 18 Pa. C.8.A. §5101 (pages 26,
27) and Official Oppression 18 Pa. C.S.A, §5301 (page 27).

t%?///*—\
FOREPERSON - The Thirty-Fifth Statewide
Investigating Grand Jury

DATED: The 19® day of Deoember, 2014




IN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PENNSYLVANIA

INRE: : SUPREME COURT OF PENNSYLVANIA

: NO. 171 M.D. MISC DKT. 2012
THE THIRTY-FIVE STATEWIDE :

: MONTGOMERY COUNTY COMMON PLEAS
INVESTIGATING GRAND JURY 1 M.D, 2644-2012

: NOTICE NO. 123

ORDER ACCEPTING PRESENTMENT NO #60

I accept and approve of the Amendments to Presentment No #60.
SO ORDERED this 19" day of December, 2014,

BY THE COURT:

ORGP

WILLIAM R, CARPENTER, J.
Supervising Judge




. INTRODUCTION

We, the Thirty-Fifth Statewide lnvestigating Grand Jury for 2014, were summoned pursuant o
Act 42 Pa.C.5, §4541, et seq. of the Pennsylvania Judiciary Code. We were duly charged by the Court to
investigate allegations of crimes occurring statewide within the Commonwealth of Pennsylvania, We,
this Investigating Grand Jury, received and reviewed evidence pursuant to Notive of Submission of
Investigation No. # 123,

The submission concerned whether there was a violation of grand jury secrecy, Specifically, the
investigation was to look into whether there was an improper release of grand jury information subject to
grand jury secrecy protections from a prior 2009 Grand Jury Investigation that included among other
things an inquiry into the finances of former NAACP head J. Whyatt Mondesire, Documents and detailed
information from the 2009 Grand Jury investigation were subsequently published by the Philadelphia
Daily News in a June 6, 2014 newspaper artjcle,

This lnvestigating Grand Jury reviewed extensive evidense including testimony flom numerous
witnesses who provided detaited knowledge into the facts and circumstances of the improper disclosure of
grand jury information. We find that the testimony of Altorney General Kane was not an honest account
of the events, and she mischaracterized events fo cover-up activities undertaken at her direction to
unjawfully release documents subject to grand jury secrecy, In comparing her testimony before us to the
testimony of others and additional evidence presented, this Tavestigating Grand Jury did not find her
testimony fruthful while intending to divert attention from her actual role as the principal of the leak.

In view of the foregoing, we the Thirty-Fifth Investigating Grand Jury make the following

findings of fact and recommendations of charges:
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il. FINDINGS OF FACT
() BEGINNINGS

Agent Michael Miletto of the Office of Attorney General (QOAG) testified that in March of 2014,
he wanted information to get to the attention of Attorney General Kane that related to a 2009 Grand Jury
investigation in which the former NAACP head J. Whyatt Mondesire was identified as a potential
suspect. Specifically, he testified he had information and a 2009 Memorandum authored by then Deputy
Attorney General William Davis, Jr, addressed to then Chief Deputy Attorney General, Frank G. Fina.
The 2009 Memorandum contained extensive detail and particulars and evaluated Grand Jury evidence and
testimony arising from the 2009 Grand Jury Investigation (the “2009 Memorandum™).

Agent Miletto communicated the information and gave a copy of the 2009 Memorandum to
Special Agent in Charge of Special Investigations David Peifer. [n his testimony Agent Peifer confirmed
that he received the 2009 Memorandum and information from Agent Miletto,

The 2009 Memorandum included detzils never before publicly disclosed, and at all times decmed
subject to grand jury secrecy protections. In his testimony the author of the 2009 Memorandum, former
Deputy A.G. William Davis, Jr. confirmed that the 2009 Memorandum was subject to grand jury secrecy
protection.

In his testimony, former Deputy A.G. Davis stated,

.. s elearly a grand iy meme... So, the whole purpose of the Grand Jury
Secrecy Act is to protect someone Iike him [Mondesive], [so] he doesn't get
smeared in the press, beceanse he was not charged with a cvime... That is the
whole purpose of the Grand Jury Act, .. to protect people who are maybe
catlled in as wiltnesses, or maybe investigated who aren’t later prosecuted. 1t i
secrel emd it s to remain secrel..,

We have heard testimony from many senior siafT members of Attorney General Kane, including:
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First Assistant Attorney General Bruce Beemer, former Senior Executive Deputy Attomey General Linda

fgé! Hoffa, former First Assistant Attorney Geieral Adrian R. King, Jr, Agent Pelfer, and Chief Deputy
Attorney General in charge of Appeal and Legal Services James Barker - all of whom agreed that the
contents of the 2009 Memorandum and information from the 2009 Grand Jury investigation were subject
fo grand jury secrecy protection. Multiple witnesses also testified that the release of the materials was a
clear violation of the Criminal History Records Information Act 18 Pa.C.8.A. §9106 (CHRIA).

It is noted that the 2009 Grand Jury investigation concluded without a presentiment or indictment

- of Mondesire.

(i) MEETING WITH FIRST DEPUTY ATTORNEY GENERAL BRUCE BEEMER

After Agent Peifer’s initia) conversation with Agent Miletto, a meefing was held with then Chief
Deputy Attorney General Beemer (now First Assistant) who testified he reviewed the 2009 Memorandum
and the information during the meeting and determined that the concerns of Agent Miletto were pot
worthy of additional attention. In reaching his 6011c|usion, Chief Deputy A,G. Beemer acknowledged that
there was no ongoing criminal investigation of Mondesire, as warranted by the conclusions reached by the
2009 Grand Jury, and there were issues with bringing charges against him due to the applicable statute of
limitations.
Beciner testified,
I remember thinking to myself | don't see how this is a problem for this
Administration at ofl. In fact, what was being described to me seemed to be
what T will call a “dead case,” | mean, it was a grand jury nvestigation that as

1 undersiood it for whai he was saying had led to one arrest, The individual,
this Jerome Mondesire, had not been charged with anything,”
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(i) CREATION OF TRANSCRIPT

Despite being told by Chief Deputy A.G. Beemer that this was a “dead case”, Apent Peifer
testified that he re-interviewed Agent Miletto on 3/21/14 about the 2009 Memorandum, documents and
other information Agent Miletto reviewed from the 2009 Grand Jury investigation. Agent Peifer tostified
he later had another interview transcribed (the “Miletto Transeript”) despite being told it was a dead case.
Evidence presented to the Grand Jury indicated that Agent Peifer created the Miletto Transcript for
Atiorney General Kane.

Former Deputy A.G, Davis, the author of the 2009 Memorandum, testified that the Miletto

Transcript contained Grand Jury information and was therefore subject to grand jury secrecy protections.

(iv) MEETING AMONG ATTORNEY CENERAL KANE AND SENIOR AND SUPPORT STAFE

After his meeting with Chief Deputy A.G. Beemer, Agent Peifer brought the documents o
Attorney CGeneral Kane’s attention, who called a meeting to discuss the documents. The meeting was
conducted by Attorney General Kane in her personal office involving senior and support staff members,
where the 2009 Memorandum. and Miletto Transcript were presented and directly discussed among those
in attendance,

Discussion at the meeting included Mondesire and, in particular, information regarding his being
the subject of interest in the 2009 Grand Jury investigation. The fneeting goncluded without Atioriey
General Kane or other senior staff attorneys issuing any instruction to undertake any formal action into
the matter.

Testimony cstablished that Attorney General Kane retained possession of documents from the

meeting, including the only known existing copy of the Miletto Transeript.  Specifically, Agent Peifer
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testified Attorney General Kane retained possession of the only printed copy of the Miletto Transcript.
This was confitmed by the testimony of other senior staff members.

Agent Peifer testified, “7 gave her the statement [the Miletto Transoript], and she was flipping
through and looking ai it, and then she laid it down in front of her.  Afler the meeting was over, Ilefi and
the statement [Miletio Transcript] was sifll in front of her”  Agent Peifer also testified that it was
possible that he gave a copy of the 2009 Memorandum to Attorney General Kane. He further testified

that was the last time he saw the Miletto Transcript until he later saw it quoted in the newspaper.

(v} KANE'S DESIRES TO PUBLICLY RELEASE THE MONDESIRE INFORMATION

Former First Assistant Atiorney General Adrian R. King, Jr. testified that shortly after the
meeting with her senior staff members, Attorney General Kane became fixated on the 2000 Grand Jury
investigation where Mondesire was a suspect.

Former First Assistant King testified that Attorney General Kane’s interest in focusing on
Mondesire was directly related to allegations published in the press that she was personally responsible
for not pursuing prosecutions of individuals who had been caught in an undercover sting believed to be
engaged in criminal conduct (the “Ali Matter”). In response to the Special Prosecutor’s request that he
describe Attorney General Kane's behavior in late March of 2014, former First Assistant King testified,

. I walked into this [meeting about Mondesire] and quite frankly to be dead
honest, T am lstening to this, and 1 think it is absurd.. Jit just seems like a
complete distraction it seems to be paranoid. And I am also quickly clueing irito
the fact that the people that she has in her right hand that she appears to be
taking advice from Is her driver, and the person thal she just installed as
commumications director has absoluiely no experience, and they are fterally
sitting there just nodding their heads in agreement with everything that’s being
said, And my - reaction to thai was this is muts; Idon’t want anything to do with
ir.”

In the midst of the Al Maiter, Altorney General Kane retained the services of private legal
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comsel. Shorily thereafter, Attorney General Kane forwarded to the attention of former First Assistant
King a request for documents from her personal attorney who could have only known about the
Meondesire information from Kane. The documents requested sought information pertaining to the
Mondesire investigation. He testified that he pointedly advised Attorney General IKane in writing on
3/24/14 that there are legal and ethical prohibitions to releasing investigative documents of the Office of
Attorney ‘General (OAG) criminal division, and specifically referenced the impropriety of disclosing
docurnents developed in the Mondesire investigation. He wrate in an email response, */ fail 1o see how
we can legally give... access to any OAG criminal division file materials.” A copy of the email exchange
was entered inte evidence before this Investigating Grand Jury.

Former Senior Executive Deputy A.G. Linda Dale Hoffa iestified recalling conversations with
former First Assistant King where he voiced his concerns that the Mondesire information could not be
disclosed outside the office, and to Attorney General Kane's private counsel in particulay, due to grand
Jjury secrecy limitations.

Communicating her disagreement, Atlorney General Kane responded to former First Assistant
King with an email wherein she stated, “... 7 am well aware of the limitations of disclosing eriminal files

o 1 have been in this business for quite some time.”

{vi) RELEASE TO PRESS

In late April 2014, former First Assistant King testified he informed Attorney General Kane that
he was leaving the Harrisburg offices and planned to work for one (1) day in the Philadelphia office prior
to leaving on a personal trip to his summer home. He further testified that Attorney General Kane stated,
“I've got a package 1've got to gel to Josh Morrow. Can you take that down (o Philadelphia for me?”

Joshua Marrow is a political consultant who Attorney General Kane used as her campaign

Preseniment (35" Grand Jury} Page #0 of 27




sommunications director during her election campaign. Former First Assistant King agreed to deliver the
package to Morrow. He further testified that shortly thereafter a sealed and plain envelope appeared in
his office, which was the package that the Attorney General requested that he take down to Philadelphia.
The content of the envelope was not explained by Attorney General Kane to former First Assistant King,
and he testified that he simply assumed it was campaign related materials going to Morrow.

Both Attorney General Kane and Mcrrow confirmed that they regularly maintained contact with
one another, 1t is noted that Morrow was never employed by the OAG, and had no right to see or possess
grand jury information,

As requested, former First Assistant King contacted Morrow during his return to Philadelphia,
and Morrow picked up the envelope from King's home,

The envelope was then transmitted by Mottow to Chris Brennan, staff wsiter to the Philadeiphia
Daily News, for information for a story to be published.

Morrow and Brennan both testified that the envelope delivered by Motrow to Brennan contained
the subject 2009 Memorandum and Miletto Transcript, together with two (2) partially redacted associated
emails,

All the documents leaked to Brennan contained redactions. Specifically, all names of OAG
prosecutors and investipators appearing on the 2009 Memorandum and emails were redacted, except for
the names of i’cﬂ'mgr Chief Deputy Attorney General Frank G. Fina and Senior Deputy Attorney General
Mare Costanzo,

It is significant that the only two (2) names not redacted were those of the former OAG
prosecutors with whom Attorney General Kane was locked in a public battle over bow Kane had handled
past criminal cases in the OAG, especially the Ali Matter.

Shortly after the delivery of the envelope, Brennan contacted the former prosecutors associated
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with the 2009 investigation to elicit their comment. The former prosecutors testified that they declined to
comment on the decuments, and told Brennan that whomever got the documentation to him had engaged
in a criminal act, and that they were duty bound to report his possession of the documents which were
subject to grand jury secrecy.
Despite such warnings, on 6/6/14 Chris Brennan of the Philadelphia Daily News, disclosed in a
front page news article the existence of the 2009 Grand Jury Investigation, and that Mondesire was a
suspect in the investigation, Details including names, dollar amounts of expenditures and disclosure of
such expenditures ~ all under investigation in 2009 — together with names of witnesses and investigators
were publicly disclosed in the news article.
The article cited no source(s) for this leak of the Investigating Grand Jury information.
It is striking that the headlines appearing on both the first pape of the Philadelphia Daily News
and page 3 under the banner Daily News, provided as follows:
“Stafe A.G. is Cuticus About that Big 2009 Probe of Ex-NAACP Boss's
Finances”
Philadelphic Deily News, Friday, June 6, 2014, at Front Page.
“Aftorney General Kane examining ‘09 review of ousted NACCP leader’s
finances.” Philadelphia Daily News, Friday, June 6, 2014, at Page 3.
fn addition, the first sentence of the article reads as follows:
“State Attorney General Kathleen Kame is reviewing a 20089 grand jury
fmvestigation of J. Whyatt Mondesive, former head of the NAACP in
Philadelphia, and one of his employees, according to documents obtained by the
Duaily Newy.” Philadeiphia Daily News, Friday, June 6, 2014, at Front Page
The news arficle presented in detail grand jury evidence, testimony and information white
targeting Mondesire in particular, and also attempted to disparage the deeisions of former OAG

prosecutars who Attorney General Kane viewed (¢ be critics of her administration. First Assistant King
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testified that the Attorney General was interested in disclosing the Mondesire information to retaliate
against these former OAG prosecutors,
Despite what was reported in the Daily News, no formal investigation of this clear leak of grand

Jury information was questioned or pursued by Attorney General Kane.

(vl) IMPACT OF PRESS REPORY

The 6/6/14 published Philadelphia Daily News article had an impact within the general
community, the OAG, and on J. Whyatt Mondesire personally.

In his testimony Mondesite stated that he was first contacted by Brennan of the Philadelphia
Daily News about 4-6 weeks before the news article appeared on 6/6/14. Mondesire testified that
Brennan advised him he had documents pertaining to the 2009 Grand Jury investigation, and offered him
an opportunity to review the documents and to comment, Mondesire declined to interact with Brennan
stating, “ { smelled a rat, ] know bis [Brerman's] repuiation, so 1 wasn’t going (0 cooperate with him.”
Mondesire testified be was concerncd that he would be tricked into saying something damaging to his
reputation, and that Brennan’s contacting him was a set-up.

in addition, Mondesire testified that he has many years of experience in the printed press and
previousty worked as a newspaper editor. He made it clear in his testimony 1o this Investigating Grand
Jury that it was his opinion that documents obtained from a Grand Jury investigation had to be by
improper means. He testified, “yow don't get documents off the streel, they had to come from sowmeone
inside,” Me also testified that ¥ This information, aceording to my rules { know and practice,  wovk for a
nEWSpaper now ... this information is lo remain secrel, especially when a person has not been charged.”

Mondesire testified before this Investigating Grand Jury that when he first saw the Philadelphia

Daily News report on 6/6/14 he was crushed and dumbfounded. He testified that an event of that
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magnitude, where he was identified to be a subject of a grand jury investigation, “is something that you
don’t forget.” Mondesire, further testified that moming “his phone rang off the hook” with calls coming
from friends, relatives, colleagues and church members,

Mondesire testified of his pride in achievements aitained during his long-term service as a
member and officer of the local NAACP chapter — all of which had earned him a reputation in the
community of someone seeking to improve conditions for African Ameticans. He further testified that he
took prid'e in being the guy that people sought out for good general advice, admired by the press, but new
due to the newspaper article he “felt like a real jerk”.

Due to the published article, he testified that public opinion of him changed, and his friends,
associates and members within his church questioned his judgment and questioned whether he had “done
something dishonest” Mondesire testified that under the cloud to his reputation, he was “disinvited” to
be a guest on a local television panel addressing public affairs that was regularly telecast on Sundays, and
felt compelled under the circumstances to directly defend his honor and integrity to fellow panel members
of the Pennsylvania Human Relations Commission on which he served.

Notwithstanding, the potential impact to Mondesire, Attorney General Kane disregarded any such
considerations and disclosed the secret information publicly for her own purposes. Attorney General
Kane further disregarded any considerations that the 2009 Memorandum and/or Miletto Transeript, which
were part of the leaked documents,represented grand jury work-product subject {o judicial grand jury
seciocy protections; or that the information could not be disseminated due to CHRIA.

Shortly after the publication of the 6/6/14 newspaper article, many witnesses testified there was
reaction among members of the OAG senior staff in recognition that the news article in their mind
unquestionably contained improperfy released grand jury information and documents subject to secrecy

protections.
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Agent Peifer testified he was “upset” by the published article and expressed to his co-workers,
including senior staff members, that he gave the only copy of the Miletto Transcript to Attorney General
Kane, and thus he should not be considered the source of the leaked information. Agent Peifer zlso
testified that he understood the leak of the documents represented an improper release of grand jury
secrecy.

In his testimony Chief Deputy Attorney General in charge of Appeal and Legal Services lames
Barker explained that his duties in the OAG include supervision of ail statewide investigating grand juties
for the OAG. He further testified that he learned of the published news article only days after it appeared
in print. He testified that he immediately concluded that the documents that were feaked to the press were
grand jury information subject to secrecy protections, and that no reporter should be in its possession.
Chief Deputy A.G. Barker testified he understood the documentis seleased to the press, "... included am
interview of one of our agents and o memo of a former Deputy Attorney General — which appeared 1o
&rmreﬁ‘um ¢ prior grand jury investigation.” The memo, he testified, .. appeared to summarize matrers
that appeared before the grand jury and should not be disclosed publicly.” Chief Deputy A.G. Barker
testified he later leamed that ene of the documents was a transeript of an interview of Agent Miletto and
was concerned that it was disclosed out of the office. “Mn faci, the disclosure to a reporter is as nmuch a
public disclosure as you make In short, Chiel Deputy A.G. Barker concisely stated his conclusions

when he testified, “f concluded based upon my reading that grand jury information had been disclosed”

{viii) NO ACTIVITY TQ INVESTIGATE LEAK BY THE OAG

Additional QAG employees testified that they expressed their concern about the ieak of
information to Attorney General Kane, but at no time did Attorney General Kane demonstrate concern

over the fact the documents were leaked, Attomey General Kane also took 1o action in response to the
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Jeak, Indeed, Attorney Gengra) Kane despite concerns being raised among all staff about the leak, did not
disclose to OAG senior staff she was responsible for the leak of the documents.

Chief Deputy A.G. Beemer testified that he met with Attorney General Kane to advovate for
starting an investigation to discover the source of the leak in an interest to preserve the integrity of the
grand jury and maintaining grand jury secrecy, Notwithstanding, Chief Deputy A.G. Beemer testified
that Attorney General Kane directed the OAG senior staff not to investigate the leak, “/ajnd her response
1o me was don't worry about it. Jt's not a big deal, We have more pisportant things (o do.”

The testimony of Chief Deputy. A.G. Barker confirmed the truthfulness of Chief Deputy A.G,
Reemer’s testimony in describing events attempting to get Attorney General Kane to review the leak and
seek to uncover its source. Chief Deputy A.G. Barker testified that he took up the concern directly with
Chief Deputy A.G. Beemer and was advised by Beemer that Attomey General Kane indicated the matier
should be dropped, and any such effort would not be a worthy use of the OAG’s resources,

Chief Deputy A.G. Barker provided lengthy ﬁestimony to this Investigating Grand Jury into the
historical developinent of the general rule of grand jury secrecy, and secrecy under the Grand Jury Act.
He made it clear in his testimony that the Act is not to be interpreted iﬁ exclusively identifying those
persons who are required to sign a secrecy oath. To the contrary, Chief Deputy A.G. Barker testified that
the Act must be read in consideration of related procedures, and taken as a whole ~ it is common practice
for all senior and support staff of the OAG, Hs investigators, agents, and the Attoyney General to have an
implied ongoing obligation to honor grand jury information as secret, and such obligation does not expire
even when a grand jury no longer is in session, He further testified that o interpret the concetn otherwise

would completely undermine the secrecy requirements of the Act.
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{ix} ATTORNEY GEMERAL KANE'S ATTEMPTS TO STOP GRAND JURY INVESTIGATION

First Assistant Beemer testified that afier subpoenas were directed to many of the OAG senior
staff by the Special Prosecutor for this Investigating Grand Jury, Attorney General Kane phoned him. In
the call, Attorney General Kane requested that Beemer take action to stop the investigation of this Grand
Jury. First Assistant Beemer testified that the position taken by the Attorney General Kane was in
conflict with the OAG’s actions up to that point, and that he had pledged his cooperation to the
Supervising Judge for investigation into the leak. Beemer testified,

“| was taken aback by it [the call]...She told me she wanted me to go to either the
Supreme Court or the Supervising Grand Jury judge and challenge the quthority
of the special prosecutor lo conduct this investigation... my heart stopped
actually when she said thai because here I have for weeks been pledging the
office’s full cooperation, and now my boss is telling me she wanis me to Iry to
stop it. And I said... on what basis [do] you want me to try to do that? And she
said, well,.. whatever...was released was not Grand Jury material.  And I soid
what are you lalking about? And she soid that this, ihis was not Grand Jury
material. And I, I said it most certainly way Grand Jury fmaterial "
First Assistant Beemer further testified that Attorney General Kane stated that no one could be certain that
whoever released the 2009 grand jury information had been sworn into the 2009 Grand Jury.
“And 1 suid... o you wanl me to go fo the Supreme Couri and argue that maybe
somebody wasn't sworn into the 29th Grand Jury, but we don’t know who
released it, so we can’t do an investigation to find out how it got released? 1 said
1 just don't understand that. That doesn’t make any sense."”
Further, he told the Attorney General
“... quite frankly, 1 think you would wanna know who in your office released this
information ... and I don't understund wihy we wowld be opposed to that, and that's
how the conversation ended.”

First Assistant Beemer testified that at no point in this lengthy conversation did the Attorney

General ever tell him she was responsible for the leak,
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After approximately six (6) months of investigation, Attorney General Kane finally appeared

ATTORNEY GENERAL KANE'S TESTIMONY BEFORE THIS INVESTIGATING GRAND JURY

before this Investigating Grand Jury under oath,

Oni

Jury finds that her testimony was riddled with inconsistencies, and demonstrated conduct that was clearly

1/17/14 Attorney General Kane testified before this Investigating Grand Jury. This Grand

inconsistent with the evidence presented to this Grand Jury.

A summary of her testimony is as follows:

At the beginning of her testimony, Attorney General Kane declared to this
Investigating Grand Jury that she is a knowledgeable and experienced
prosecutor completely familiar with the law pertaining to grand juries: “ /

was in front of many grand juries and conducted many grand juries.”

Attorney General Kane further testified a number of times that she had not
seen nor was aware of the existence of the 2009 Memorandum until the date
of her testimony before this Investigating Grand Jury, *I've never seen the
2009 document, I never even knew of its existence until I read the article in

the newespaper In August.”

Attorney General Kane testified multiple times that she had not seen nor read
the transcript that was made of the interview belween Agent Peifer and
Agent Miletio until the date of her testimony before this Investigating Grand
Jury,  She also specifically testified that she had not been aware that any

transeript had been made of this interview,

Attorney General Kane testified that she had a specific conversation with her

then First Assistant King that she wanied to publically disclose the
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Mondesite information and claimed that she and King agreed, “this showld

go out into the press.”

& Attorney General Kane testified multiple times that “she never gave any
other direction” to former First Assistant King or anyone else about releasing
Mondesire documents or information, Attorney General Kane repeatedly
claimed that she did not give any documents to former First Assistant King

and had no idea how the Mondesire dociiments got released to the press,

v Attorney General Kane claimed in her testimony that she never knew, and
was never told, that Mondesire had been a part of & prior Grand Jury
investigation. In her testimony, she further stated that Agent Peifer never
told her that the Mondesire information was from a Grand Jury investigation.
Attorney General Kane claimed that the information about Mondesire was
not the result of 2 Grand Jury investigation, and testified that “if was the
opposite” of Grand Jury information, She further testified that: “ro one fold
me this was Grand Jury information,” And yet, she also stated that: “yow
know, I'm [an] experienced prosecwtor.  1've been a prosecutor Jor 1d

years”

o Attorney General Kane testified that while she was aware of the 6/6/14
Philadelphia Daily News article about Mondesire and that although she had

received a copy of it — she never read it unti] sometime in August 2014.

s Attorney General Kane insisted that the Mondesire information released to the
Philadelphia Daily News was not “grand jury information”, stating, *J know the
few. T knov the cose law... We knew it was nat grand jury information. 1 still

believe fo this day it wasn 't grand jury information.”
4 ! JHP) IR

s Attorney General Kane testified several times that although she was made aware
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of concerns by several of her senior staff members that grand jury information
had been leaked to the press, she chose to do nothing. The testimony indicates
that she never made an attempt to determine how a leak of Grand Jury
information occurred in the OAG, a governmental authority whose
administration she has sworn to operate under the law, Her explanation as to
why she never told her staff about what she knew of the disclosure was that a
Special Counsel was appointed and she “did not want to interfere with your
investigation [referving to the investigation of Thomas E, Carluccio, Esq., the

appointed Special Prosecutor to this Investigating Grand Jury.]”

o Attorney General Kane claimed that she never sought to disclose the
information on Mondesire to anyone outside the OAG, other than Josh Morrow
and the press. Further, Attorney General Kane insisted she never discussed a

disclosure of the information with anyene other than First Assistant King,

. RECOMMENDATION OF CHARGES AND ADDITIONAL
FINDINGS OF FACT

This Investigating Grand Jury finds that Attorney General Kane knowingly and intelligently
disclosed grand jury information in violation of grand jury secrecy.
The following provides a discussion on a number of violations of the Pennsylvania Criminal

Code, which include without limitation the following:

A.  PERJURY ~ 18 Pa.C.3. §4802
Under Pennsylvania law, a person is guilty of perjury if in any official proceeding he makes a
false statement under oath or equivalent affirmation, or swears or aflioms the truth of a statement

previously made, when the statement is material and he does not believe it to be true.
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Grand Jury investigations are highly confidential since they exist fo investigate potential criminal
conduct. Information related to a grand juey investigation must be protected to ensure that an integral part
of the Criminal Justive process is safeguarded. Specifically, this Investigating Grand Jury was presented
evidence that a packet that included: a 2009 Memorandum fiom former Depuly A.G. William Davis to
(former) Chief Deputy A.G. Prank Fina; a March 21, 2014 transcript of & taped interview with Agent
Michael Miletto by Agent David Peifer, who heads Attorney Genera] Kane’s Office Special
Investigations; and emails concerning then Chief Deputy A.G. Frank G. Fina that contained information
related to a Grand Jury investigation of purperted questionable spending by the former head of the
Philadelphis NAACP -- were leaked to the press.

The testimony and evidence that was presented to this Investigating Grand Jury over six (6)
months is sufficient to establish that information was leaked concerning a grand jury investigation which
should have remained confidential, a_nd that Attorney General Kane's testimony about this matter has

been materially false.

On November 17, 2014, Attorney General Kane appeared before this Grand Jury and provided -

testimony under oath, During her testimony Attorney Genera) Kane ultimately admitted that she leaked
information regarding the Mondesire investigation to the press.

It should be noted that the appearance of Attorney General Kane followed extensive litigation
pursued by the Attorney General where she sought through her privately retained attorneys to avoid her
subpoenaed testimony before this Investigating Grand Jury, The efforts to avoid her appearance and
having to testify included, without limitation, multiple continuance requests, a Metion to Quash her
subpoena and a Motion to Quash this Investigating Grand Jury. In his testimony Chief Deputy AG.
Barker confirmed that the Motions to Quash the subpoena of Atiorney General Kane and to Quash this

Investigating Grand Jury.
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The Grand Jury will not recite every instance of false festimony by Attomey General Kane; it will

simply note that the instances of Attornsy General Kane’s alleged petjury includes, but are not limited to

the following:

Attorney General Kane made False Statements Under Oath denying any
knowledge of the 2009 Memorandum related to the Grand Jury information
that was leaked ! “7 was not aware of the existence of the 2009 Memorandum
[from Deputy A.G. William Davis to Chief Deputy A.G. Final.” She also
claimed “The first time she savw the memo” was the date of her testimony on

November 17, 2014,

Bvidence was presented, that Attomey General Kane received a 7/23/14
email from Agent Peifer’s secretary, Gabriel Stahl (that was also directed to
Agent Peifer as a courtesy copy) which included as an attachment the 2009
Memorandum along with two (2) emails which were all included in the

packet of documents that was released to the press.

Attorney General Kane was aware of the 2009 Memorandum prior to its
disclosure to the newspaper. Evidence was provided that Attorney General
Kane was aware of this 2009 Memorandum (which was part of the packet
that she gave to former First Assistant King). This Investigating Grand Jury
heard testimony from Agent David Peifer and Bruce Beemer, current First
Assistant Attorney General, that the 2009 Memorandum was specifically
discussed with Attorney General Xane before it was released to the press.
Furthermore, Attorney General Kane admitted during her swom testimony
that she was aware of the 6/6/14 Philadelphia Daily News article which

details the 2000 Memorandum and that she was briefed on the same

articlefinformation from numerous staff members of the QOAG.

Based upon this testimony and evidence presented, this Investigating Grand

Jury finds that Attorney General Kane had in her possession and had direct
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knowledge of the 2009 Memorandum in direct contravention to her denials
under sworn oath that she never knew about the existence of the 2009

Memorandum and related documents.

Attorney General Kane testified that she did not take part in release of any
2009 Grand fury investigatory information that was subject to grand jury
secrecy protection - which included the 2009 Memorandum and Miletio

Transcript,

To the contrary, this Investigating Grand Jury heard testimony that the Jeaked -
documents were delivered as requested by Attomey General Kane to
Brennan of the Philadeiphia Daily News through a handoff of the
documentation first by former First Assistant King to Josh Motrow, and then
from Morrow to Brennan, Former First Assistant A.G. King testified that he
received the documents in an unmarked envelope from Attorney Cieneral

Kane.

Attorney General Kane made false statements under oath about the
disclosure of the leaked grand jury information in that: Attorney General
Kane told the grand jury she wanted the information about Mondesire not
being prosecuted to be released to the public and that former First Assistant
King told her: “f can take care of it.” Altorney General Kane denied that she
gave “any direction™ 1o former First Assistant King ob how or what to

disclose,

In her testimony Attorney General Kane recollected she told King, “We
should put it out {o the press, peaple have a right to know. And we did”
Altorney General Kane also stated that King supposedly responded:  “Have
Jost call me” in reference 1o Josh Morrow, her former campaign
Communications Director.  Attorney General Kane otaimed in her testimony
that the only action she took was a single phone to call Josh Morrow, briefly

instrucing him to call First Assistant King.
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She consistently testified that the method and contents of any disclosed
Mondesire information was entirely the responsibility of First Assistant
King. Attorney General Kane testified: “J don 't know whait Advian did. We
did not discuss which memorandums or whal ke had or whal he gave to Josh,

We didn 't discuss it

Attomney General Kane specifically denied that she prepared or had anyone

else propare the package of documents to go to Josh Morrow.

Former First Assistant King testified fo this Investipating Grand Jury that he
never discussed or agreed to release any of the Mondesire information to the
press.  King’s statements were corroborated by the testimony of other
witnesses and evidence we received. King's denial to disclosing the
Mondesire information to anyone outside the OAG was verified by his
March 2014 email exchange with Attorney General Kane. In this email he
clearly states to Attorney General Kane that the information related to
Mondesire cannot be disciosed. Furthermore, Attorney General Kane’s
response ko that emall demonsirates her clear knowledge that the information

related 1o Mondesire should not be disclosed.

Former Senior Executive D.A.G. Linda Dale Hoffa, Former testified to this
Investigating Grand Jury that Tormer First Assistant King came to her
directly about Attorney General Kane’s desire to release the Mondesire
information, and King expressed his concerns about releasing this

information to anyone outside the office.

Former First Assistant King further testified that during this time Attomey
General Kane provided him with a packet of documents in which the
contents were not known.  When providing the packet to former First
Assistant iKing, Attorney General Kane requested that he forward this packet
to Joshua Morrow, the former Communications Director for the Attorney’s

Cieneral Campaign. Both Joshua Mosrow and Chris Brennan, staff writer for
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The Daily News, testified that this packet contained documents that included
the Miletto Transeript. The June 6, 2014 Philadelphia Daily News article
specifically referenced the Miletto Transeript and reported on the
investigation of Mondesire. Agent Peifer testified to this Investigating Grand
Jury that this was the only transeript and it was given to Attorney General

Kane.

Rased upon this testimony and evidence presented, this lnvestigating Grand
Jury finds that Attorney General Kane had in her possession the transcript of
the March 21, 2014 interview of Agent Miletto made by Agent Peifer, and
this testimony and evidence proves that original transcript was provided fo

the press at the direction of Attorney General Kane.

Attorney General Kane testified that the information she directed to get out
to the press was not information from the 2009 Grand Jury which was subject
to grand jury secrecy protections. Attorney General Kane offered a defense
in testifying that her actions fo release the information are [awful because:
the information did not qualify for protection because it was not produced
during the 2009 Grand Jury; she was not obligated to protect its secrecy
because she had not signed an oath of secrecy for an investigation that
preceded her administration; and she acted under reasonable belief that the
information was not subject to grend jury secrecy because had members of
her senior staff believed the information was subject to grand jury secrecy
they weuld have brought to her attention a recommendation that all new
persons within her administration, particularly her; should be required to sign
oaths of secrecy at that time. Attorney General IKane then testified that it was
the OAG’s regular policy, to which she approved, 1o require all persons new
to grand jury investigation information would be required to sign caths of

Seerecy,

To the contrary, this nvestigating Grand Jury received testimony from many
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of the senior staff members of the OAG, both former and present, who
testified that the information released to the press was clearly subject to
grand jury secrecy protection. They all further testified that no formal oath
of secrecy needed 1o be signed by anyone to be bound by grand jury secrecy
obligations under the Grand Jury Act, in that secrecy is required of all
members of the OAG, including Attorney General Kane, by operation of the

Act, related procedures and case law,

o Attorney General made false statements under oath that she did not know
that the information concerning Mondesire was from a grand jury

investipation,

This Investigating Grand Jury heard testimony from Agent David Peifer and
current First Assistant Attorney General Beemer that cleatly contradicts the

testimony of Attorney General Kane,

s Attorney General Kane made false statements under oath when she insisted
in her testimony that the release of the Mondesire information had nothing to
do with, and was entirely unrelated to, the controversy regarding the All
Matter, This Investigating Grand Jury heard testimony and reviewed

documents that clearly contradict these ¢laims,

B. FALSE SWEARING — 18 Pa.C.8.A, § 4003
A person who makes # false statement under oath or equivalent affirmation, or swears or affirms
the fruth of such a statement previously imade, when he does not believe the statement to be true commits
the crime of False Swearing, This statute does not require materiality for violation,
Attorpey General Kane committed the crime of false swearing when she testified before the

Grand Jury.
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C. ABUSE OF OFFICE ! OFFICIAL OPPRESSION — 18 Pa.C.S.A. §5301

A person acting or claiming to act in an official capacity, or taking advantage of such actual or
claimed capacity commits a crime if, knowing that their conduct is illegal they subject another to
infringement of their personal rights, or denjes or impedes another in the exercise or enjoyment of any
right or privilege.

Attorney General Kane committed official oppression while acting in her official capacity as
Attorney General when she knowingly disclosed the 2009 Grand Jfury information — with knowledge that
because the information was subject fo grand secrecy protection — its refease infringed, denied or impeded
J. Whyatl Modesire and others in the exercise or enjoyment of their rights and privileges which are
protected under both the U.S. and Pennsylvania Constitutions. '

In addition, this Investigating Grand Jury heard testimony from Chief Deputy A.G. Barker who
has knowledge and expertise in the Criminal History Records Information Act 18 Pa.C.5.A. §9106, e
seq. {CHRIA)Y. We undersiand that this Aot makes it onlawful to release information and documents
ereated in a criminal investigation.  Chief Deputy A.G. Barker testified that Attorney General Kane has
specific responsibility wnder CHRIA for its application, compliance and enforcement.

Attorney General Kane also committed official oppression by disclosing the Mondesire

information in violation of CHRIA,

D. OBSTRUCTING THE ADMINISTRATION OF LAW OR OTHER
GOVERNMENTAL FUNCTION - 51 Pa.C.8.A. §5101

A person commits a crime if they intentionally obstruct, impair or pervert the administration of

" PA CONST. Art. 1, §1
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Jaw or other governmental function, breach official duty, or engage in any other unlawful act.

As stated above, Attorney General Kane engaged in conduct which permitted the release of 2009
Grand Jury investigatory information which was subject to grand jury secrecy protection. This
Investigating Grand Jury heard testimony from many senior staff members of the OAG, both former and
present, who stated that it was clear to them that the 2009 Memorandum and Miletto Transcript were both
subject 1o grand jury secrecy,

Attorney General Kane's disclosure of Grand Jury information constituted a breach of her official
duty and constituted an unlawful act that impaired or perverted the administration of law or other
governmenta) function.

Attorney Generai Kane also committed obstruction of justice by disclosing the Mondesire

information by violating the Criminal History Records Information Act.

V. CONCLUSION

Based upon the evidence we have obtained and considered, which astablishes reasonable grounds
and a prima facie case on the recommended charges above, we the members of the Thirty-Fifth Statewide
Investigating Grand Jury, recommend that the District Attorney for Montgomery County institute
appropriate eriminal charges as recommended in this Presentment on the following charges:

s Perjury ~ 18 Pa.C.5.A, §4902
v False Swearing - 18 Pa.C.S.A, §4903
s Abuse of Office / Official Oppression - 53 Pa.C.8.A. §530!

s Obstructing the Administration of Law or
Other Governmental Funotion - 53 Pa.C.5.A, §510]

e Contempt of Court — 42 Pa.C S, §4549
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% POLICE GRIMINAL COMPLAINT

Docket Number: Date Filed: | OTN/LIveScan Number [Compinmincigdentiimmber
| 08/06/2015 .20 S

First:. Middie: Last:
KATHLEEN GRANAHAN KANE

2 [ ask that a warrant of arrest or a summons be issued and that the defendant be required to answer the charges | have
made.

3. | verify that the facts sat forth In this complaint are true and correct to the best of my knowledge or information and beliaf.

This verification is made subject to the penalties of Sextion 4504 of the Crimes Code (18 Pa.C.5. § 4904) relating to
unswaorn falsiflcation to authorities.

4. This complaint consists of the preceding page(s) numbered 1 through 5.

The acts commitied by the accused, as listed and hereafter, were agalnst the peace and dignity of the Commonweaalth
of Pennsylvania and were contrary to the Act(s) of the Assembly, or in violation of the statutes cited.
(Before a warrant of arrest can be Issued, an affidavit of probable cause must be completed, sworn fo before the

issuing authority, and attached.)

-
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AND NOW, on this date (? /Zﬂ // I~ _ Feertify that the complaint has been propedy completed and verified,

An affidavil of probable cause musi be completed before a warrent can be Issued,
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Affidavit of Probable Cause

Commonweaith vs. Kathleen G. Kane

Investigative Referral

On December 19, 2014, the Honorable William R. Carpenter, the
Supervising Judge for the Thirty-Fifth Statewide Investigating Grand Jury,
made an investigative referral to Montgomery County District Attorney Risa
Vetri Ferman. The referral involved possible violations of Grand Jury secrecy
and related crimes that were alleged to have occurred in Montgomery,
Dauphin, and Philadelphia Counties, Pennsylvania. In addition, Judge
Carpenter issued a disclosure order permitting District Attorney Ferman and
her designees to use information gathered in the Thirty-Fifth Statewide
Investigating Grand Jury, Notice #123, to investigate the matter.

" The Thirty-Fifth Statewide Investigating Grand Jury, Notice #123,
received evidence and heard testimony concerning the poésiblc violation of
Grand Jury secrecy and related crimes, Following an eight month investigation,
the Grand Jury issued a Presentment recommending that Pennsylvania
Attorney General Kathleen G. Kane be charged with Perjury, False Swearing,
Abuse of Office/Official Oppression, Obstructing Administration of Law or

Other Governmental Function, and Contempt of Court.

Pursuant to the investigative referral from Judge Carpenter, the
Montgomery County District Attorney’s Office began an independent
investigation into the matter. At the conclusion of an independent
investigation, investigators have determined that Kane violated the criminal
laws of Pennsylvania and the solemn oath she swore upon asswming the office

of Attorney General by engaging in a pattern of unlawful acts and deceit

_through the release of ‘confidential investigative information and secret Grand

!
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Jury information and then testifying falsely during her appearance before the

Grand Jury to conceal her crimes.
Pennsylvania Attorney General Kathieen G. Kane

Kathleen G. Kane was elected to the position of Attorney General for the
Commonwealth of Pennsylvania on November 6, 2012, and she was
inaugurated as the 48t Attorney General of the Commonwealth of
Pennsylvania on January 15, 2013. On that date, Kane was administered the
Oath of Office pursuant to Article VI § 3 of the Constitution of the
Commonwealth of Pennsylvania whereupon Kane swore to “support, obey and
defend the Constitution of the United States and the Constitution of this
Commonwealth” and to “discharge the duties of [her] office with fidelity.” Kane

then began her four year term as Attorney General,
Motive to Leak: March 16, 2014 and June 6, 2014 Newspaper Articles

The Thirty-Fifth Statewide Investigating Grand Jury, Notice #123,
examined the improper release (;f secret Grand Jury information from a prior
2009 Statewide Grand Jury Investigation (2009 Grand Jury Investigation). The
2009 Grand Jury Investigation included, amongst other probes, an inquiry into
the finances of former NAACP head J. Whyatt Mondesire. Detailed information
from the 2009 Grand Jury Investigation was published by the Philadelphia
Daily News in an article on June 6, 2014, (Friday, June 6, 2014: Daily News
article written by Chris Brennan: “Wonder Bread” State A.G. is curious about

that big 2009 probe of ex-NAACP boss finances.”)

The 2009 Grand Jury Investigation probed the possible misuse of grant
money by a number of individuals, including J. Whyatt Mondesire. Mondesire

has not been charged in connection with crimes pertaining to that
investigation. The June 6, 2014, Philadelphia Daily News article cited two
documents related to this Grand Jury investigation. The first document cited

was a four page Memorandum authored in 2009 by then Deputy Attorney




General William Davis, Jr., and addressed to then Chief Deputy Attorney
General Frank G. Fina and Senjor Deputy Attorney General Marc Costanzo
{2009 Memorandum). The 2009 Memorandum detailed the 2009 Grand Jury
Investigation and included information gaﬂlered through the use of the
Investigating Grand Jury. The second document cited in the article was a
twenty-six page transcript from an interview that was conducted by the
Attorney General’s Special Agent in Charge of the Bureau of Special
Investigations, David C. Peifer, of Agent Michael Miletto and pertaining to the
2009 Grand Jury Investigation (Miletto Transcript}. Miletto was one of the
investigators who worked on the 2009 Grand Jury Investigation. The interview
outlined details from the 2009 Grand Jury Investigation. Investigators have
determined that no disclosure order for this material had been issued prior to

its release to the press, which is required pursuant to Grand Jury statues.

Investigators learned that there was a connection between the leak of the
Grand Jury information that appeared in the June 6, 2014, Daily News article
and the earlier publication of an article in the Philadelphia Inquirer o March
16, 2014. The Philadelphia Inquirer published an article on March 16; 2014,
entitled Sources: Kathleen Kane shut down probe of Philly Demmocrats. The
story was written by Inquirer reporters Angela Couloumbis and Craig R.
McCoy. This article, which was highly critical of Kane, detailed allegations that
Attorney General Kane was personally responsible for not pursuing .
prosecutions of individuals who had been caught in an undercover sting
involving politicians accepting bribes, an investigation referred to as the *Ali
Investigation.” This was an investigation that had been led by Fina while he
was in the Office of the Attorney General. Fina left the office in January of 2013
shortly after Kane took office. Soon after, Fina began working as an Assistant
District Attorney for the Philadelphia District Attorney’s Office, After Kane
declined to pursue charges, the investigation was taken over by the
Philadelphia District Attorney’s Office, which filed charges against six
individuals. On March 14, 2014, in preparation for the release of the article,




reporters contacted Kane for a statement which she provided. Kane called the
investigation “poorly conceived, badly managed, and tainted by racism” and
stated that it had targeted African Americans. It should be noted that four of
the six individuals prosecuted by the Philadelphia District Attorney’s Office

have since pled guilty.

Investigators learned that Kane was angry about the article. Cuwrrent
First Deputy Attorney General Bruce Beemer stated that Kane’s reaction to the
article was “negative. She was upset.” Former First Assistant Adrian R. King,
Jr., testified that Kane had “great animosity towards Frank Fina in particular”
because she believed that he was responsible for releasing information used in
the March 16, 2014, Philadelphia Inquirer article. Joshua Morrow, a political
consultant for Kane, testified that there had been a “very public and long feud
between the Attorney General’s Office and Frank Fina and Costanzo.” Morrow
later stated to investigators that he believed that the disagreement between
Kane and Fina stemmed from “the March 16, 2014 article in the Philadelphia

Inquirer concerning Ali.”

On the évening of March 16, 2014, Kane released a statement to the
press in response to the criticism of her-in the Philadelphia Inguirer article.
Kane stated that “the allegations made by several cowardly anonymous sources
in today’s Phiiadelphia Inquirer paint an inaccurate and sensational version of
the details and timeline of events related to Case File No. 36-622. The real
truth is that this investigation was not only deeply flawed, but unraveled long
before I was élected and then took the oath of office.” Kane stated,
“Furthermore, I do not have any animosity toward the lead prosecutor of this
case. I do not know the former prosecutor any more than I know the

individuals targeted in this investigation.”

The following day, March 17, 2014, Kane held a press conference where . |
she stated her justifications for not prosecuting the Ali matter. Kane stated

that the investigation had been “so poorly handled by her predecessors that if




could not be prosecuted.” Kane also stated that the investigation was racially

motivated,

On March 20, 2014, Kane appeared before the Editerial Board of the
Philadelphia Inquirer accompanied by her private attorney to address the
March 16, 2014, Philadelphia Inquirer article. Kane had hired this attorney to
represent her personally in potential defamation claims against the newspaper.

No such claims were ever filed.

Several senior members of the Office of Attorney General considered
Kane’s appearance at the Editorial Board a misstep. King said that he thought
this decision “was a very, very unwise move” and “cast the whole office and
everybody who worked for her in a poor light.” The statewide media “was in an
uproar” after the Editorial Board meeting, according to King, and he thought
Kane’s appearance before the Editorial Board was “madness,” “truly
embarrassing,” and “possibly fatal.” Based on the extraordinarily negative press
coverage, investigators believe that Kane decided to retaliate against the person
or persons she deemed responsible for leaking the énformation that was used

for the March 16, 2014, Philadelphia Inquirer article.

It is clear to investigafors that the purpose behind the Office of Attorney
General review of the 2009 Grand Jury Invesﬁgatic?.n involving Mondesire was
to gain information to attack former state prosecufors. According to Peifer, he
first learned of the 2009 Grand Jury Investigation from Miletto. Peifer then
invited Beemer to meet with he and Miletto to discuss the case. After that
meeting, Beemer determined that the case was paét the statute of limitations,
and he considered it a “dead case.” Beemer testified that he could not
understand why anyone in the current administration would be concerned
about the case. Beemer.also testified that, during thé meeting, Miletto

expressed a “real disdain for Mr. Fina and others.”

Linda Dale Hoffa, a former Senior Executive Deputy Attorney General,
testified that Peifer told her that he had been tasked by Kane with reviewing




the 2009 Grand Jury Investigation involving Mondesire. Beemer was unaware
that Peifer had discussed the case with Kane after his meeting with Peifer and
Miletto, Beemer was especially surprised to learn that a second interview of
Miletto was conducted and transcribed. Kevin Wevodau, Special Agent in
Charge of the Bureau of Criminal Investigations, testified that “a review of the

Mondesire investigation would have been solely done so that may be or could .

have been used against Mr. Fina.”

Kane’s motive for releasing confidential investigative information and
secret Grand Jury information——to attack and discredit Fina—is no more
evident than in a March 16, 2014, email exchange between her and a media
strategist. In the emails, which were regarding Kane’s response to the March
16, 2014, Philadelphia Inquirer article, Kane wrote, “I will not allow them to
discredit me or our office.” Kane concluded the email by writing, “This is war.”

The media strategist replied advising to “make war with Fina but NOT to make

war with the Inquirer.”

Kane’s “war” was not limited to Fina but was directed at anyone
potentially associated with him. After Kane refused to prosecute the criminal
charges arising out of the Ali Investigation, R. Seth Williams, District Attorney
of Philadelphia, invited Kane to refer the case to his Office for prosecution.
After Williams challenged Kane to allow him to prosecute politicians who could
be heard accepting bribes on tape, Kane had an email exchange with a media
strategist in which she shared her feelings of wanting to make “Seth pay.” Kane
concluded by writing, “This is not over.” Morrow told investigators that, on
April 25, 2014, he was asked by Kane to gather negative information on Seth
Williams. Morrow told investigators that he declined this request. After Kane
failed to charge the politicians implicated by the Ali Investigation, Williams
charged six, four of whorm have pled guilty.




The Leak: The Illegal Release of Confidential Investigative Information &z
Secret Grand Jury Information

The interview of Agent Miletto by Special Agent Peifer cited in the June 6,
2014, Philadelphia Daily News article was conducted on March 21, 2014. A
transcript of this interview was then provided to Kane by Peifer on March 25,
2014, at a senior staff meeting in Kane’s office, According to witnesses, the
transcript was given to Kane in a folder with a blue back and a clear cover,
Peifer testified before the Grand Jury that, during the meeting, Kane was
“flipping through looking at” the transcript. Peifer testified that he only brought
one copy of the transcript to the meeting and that, after looking at it, Kane
placed it “on the table in front of her.” Feifer further testified that, during the
senior staff meeting, he provided an oral summary of the transcript indicating
that Miletto felt that charges could have been brought against Mondesire.

The information contained within the 2009 Memorandum and the Miletto
Transcript clearly pertained to the 2009 Grand Jury Investigation and was
information subject to Grand Jury secrecy. In addition, several senior staff
members of the Office of the Attorney General agreed during testimony that
these documents contained Grand Jury information and, as such, were subject
to Grand Jury secrecy rules. However, no disclosure order had ever been
issued allowing the release of secret Grand Jury information to the public,

which is required pursuant to Grand Jury statues.

Kane’s Executive Assistant, Catherine Smith, was called to testify before
the Grand Jury. She testified that, in mid-April, Kane left for a trip to Haiti,
Investigators determined that Kane left for Haiti on April 13, 2014, and was
accompanied by Peifer, Office of Attorney General Agent Daniel Block, and
Chief Deputy Attorney General Ellen Granahan, Kane's sister. According to
Smith, Kane had, on at least one previous occasion, left a signed designation
letter when she traveled outside the Commonwealth. The letter would

designate one individusl to take any necessary action in the Attorney General’s




absence. For this particular trip, Kane wrote a letter des.ignating. King as
Acting Attorney General, but she did not sign it. According to Smith, Kane gave
Smith specific instructions. Smith testified, “{Kane] said I was to hold onto it.
And if something came up and she told me to sign it, she would be the one to
tell me to sign it, if need be. And otherwise, I was to just hold onto it unsigned.”
According to Smith, the letter was signed at the direction of King while Kane
was in Haiti. Investigators determined that Kane was upset to learn that the
designaﬁon letter had been signed in her absence in order to allow King to

make necessary decisions for an on-going investigation.

Investigators determined that, on Tuesday April 22, 2014, the day Kane
returned to the office from Haiti, King informed Kane that he would be working
out of the Philadelphia office on April 23, 2014, instead of his office in
Harrisburg. King testified that Kanc informed him that she had a package that
she needed to have delivered to Morrow in Philadelphia. King testified that he
agreed to deliver the package and that, later that day, he found a plain, sealed

envelope on his desk.

Investigators interviewed Morrow who stated that he had a phone
conversation with Kane on the afterncon of April 22, 2014, Morrow stated that
Kane “asked me to do her a favor, and to give Adrian King a ¢all becanse he
had something that she wanted me to get to a reporter, I asked her what it was
and she told me that it involved an investigation into Jerxy Mondesire by Frank
Fina and that he had shut it down.” Morrow testified that, after Kane called
him, he placed a call to King. During that conversation, Morrow testified, King
said he would call Morrow back later. According to both King and Morrow, on
the evening of April 22, 2014, they had a telephone conversation conéeming
the delivery of the envelope, and it was agreed that King would leave the
envelope between the front doors of his home for Morrow to retrieve on April

23, 2014,




Investigators obtained telephone records for April 22, 2014, These
records indicate a call placed by Kane to Morrow at 4:54 PM that lasted 18
seconds and another call placed by Kane to Morrow at 5:03 PM that lasted for
one minute and thirty-five seconds. The records also indicate a call placed by
Morrow to King at 5:31 PM that lasted thirty-four seconds and a second call
from King to Morrow at 7:46 PM that lasted one minute twenty-six seconds.

According to Morrow, at approximately 10:30 AM on April 23, 2014, he

retrieved the envelope left for him at King’s residence. Morrow described the

-envelope as an 8 ¥ x 117 clasped envelope. Morrow further explained that,

when he opened the envelope by releasing the metal clasp, he discovered its
contents were a manila file folder marked on the front with “JOSH” in blue ink.
Morrow stated that the file contained a transcript, two emails, and what
appeared to him to be an interoffice memorandum. One of these docurﬁents

was inside a folder with a clear cover and a blue backing.

Morrow decided to deliver the contents of the package to Chris Brennan,
a reporter for the Philadelphia Daily News and the author of the June 6, 2014,
article. Morrow testified that Brennan was a reporter whom he had known for
vears and corisidered him to be “friendly.” According to Morrow, he did not
immediately deliver the package to Brennan. Morrow stated that he waited
several weeks;‘ before giving the documents to Brennan. Morrow stated that he
made redactions to the documents before delivering them. These redactions
were designed to ensure that the only Attorney General employee’s names
evident in thé documents were those of Fina and Costanzo. In early May 2014,
Morrow contacted Brennan to arrange for the delivery of the redacted
documents. The documents were then personally provided to Brennan by

Morrow in Philadelphia.

Ultimately, Brennan authored the June 6, 2014, Daily News article using
confidential investigative information and secret Grand Jury information given

to him by Morrow through Kane and King. When the article appeared in the




paper, both Beemer and Peifer were upset because the article cited secret and
confidential information. Beemer testified that, when he read the article, he
thought it “was a big problem” because the article contained Grand Jury
information, Peifer told investigators that he was “kind of pissed” that the

information was “leaked from our office.”

The information used in the article was identified as confidential
investigative information and secret Grand Jury information in testimony by
several witnesses in addition to Beemer and Peifer. James Barker, former Chief
Deputy Attorney General, testified that the information contained in the article
was secret Grand Jury information. Former Senior Executive Deputy Attorney
General Linda Dale Hoffa testified that, when she read the June 6, 2014, Daily
News article, she was concerned because the article referenced Grand Jury

inforration “that should not have been made public.”

The memorandum and transcript provided by Morrow to Brennan were |
in fact the 2009 Memorandum and the Miletto Transcript cited in the June 6,
2014, Daily News Article written by Brennan. During testimony in front of the
Grand Jury, Morrow identified three exhibits as which he indicated were the
same documents delivered to him by King, the 2009 Memorandum, the Miletto
Transcript, and two emails. These same documents were identified by Brennan
during his Grand Jury testimony as the documents delivered to him by

Morrow,

The 2009 Memorandum, the Miletto Transcript, and the two emails, were
identified by both Morrow and Brennan during théir testimonﬂ'f in front of the
Grand Jury. The two emails discussed the Mondeéire case where Fina and
Costanzo were either authors or recipients. Investigators determined that these
were printed at the Office of Attorney General, Investigators also determined
that the emails were stored digitally within the Office of Attorney General.

During the course of the investigation, investigators obtained audit

results from the Symantec Enterprise Vault system (Evault). This is a program
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that the Office of Attorney General’s computer system uses to store the emails
that are sent or received from the employees of the Office of Attorney General.
When an email is either sent or received from an employee, a copy is

automatically archived into the Evault system. Regardless of the action taken

by the user—whether it is opening, deleting, forwarding, etc. an email—a copy

is saved info the Evault system.

Access to the Evault system is restricted to those employees who have
been given access by the Information Technology Section (IT) and have a user
account and password. There are two (2) employees from IT who act as
Administrators and can view, search, and make changes in the Evault system.
There is one other group of employees, referred to as Reviewers, who can view

the content of, search for, and print emails. The number of Reviewers is

extremely limited.

Investigators obtained the Evault audit results for Peifer and
Supervisory Special Agent Patrick Reese, who both had access as Reviswers to
the Evault system at the times relevant to this investigation, including on.
March 25, 2014. These audit results log and track all activity of the Reviewer,

including search terms and the subject line of viewed emails.

Reese is on Kane’s Executive Protection Detail and also acts in the
capacity of her driver. Investigators learned that both Peifer and Reese are
considered by other members of the Office of Attorney General to be two of
Kane’s closest confidants. David Tyler, the former Chief Operating Officer for
the Office of Attorney General, told investigators that Patrick Reese, the Special
Agent in Charge of Kane’s security, was considered the “go between” with Kane
and members of the Office of Attorney General and was referred to by other
employees as “Chief of Staff.” Wevodau, who prior to joining the Office of
Attorney General was a twenty-nine year veteran of the Federal Bureau of
Investigation, testified that there were instances where Peifer would review

active investigations under Wevodau’s purview. When Wevodau would question
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Peifer, Peifer would state that, if Wevodau had a problem, he should “talk to the
General.” Furthermors, Peifer was so trusted by Kane that, according to King’s
testimony, Kane tasked Peifer and her security detail with “secretly or

surreptitiously review[ing] emails of employees.”

Reese was first granted permission to access the Evault system on March
25, 2014. Reese was granted permission by Administrators to the Evault
system at the request of Peifer. March 25, 2014, was the same day that Peifer
participated in.the staff meeting where Kane was briefed on the Mondesire
case. Peifer stated that “Patrick Reese was to my right” at the same March 25,
2014, senior staff meeting.

In addition, investigators were able to determine that the emails provided
to Brennan were printed at the Office of Attorney General. Irivestigators learned
that, typically, when an employee prints an email at the Office of Attorney
General, that individual’s name appears printed on the email header. However,
there is also a printing feature where the user’s name is replaced with a generic
“OAG” on the email header, This feature is referred to as the “eDiscovery
Printing OAG” and is limited to those employees that have been granted
permission by IT Administrators. This feature provides the ability to conceal
the identity of the person printing the email. Both Peifer and Reese were part of
the “eDiscovery Printing OAG” group during the times relevant to this
investigation, including on March 25, 2014. In fact, Reese was first granted

permission to use this printing feature on March 25, 2014.

The only other person who had the same access as Peifer and Reese to
both the Evault system and “e]l);iscovery Printing OAG” between March 25,
2014, and April 22, 2014, was Geoffrey Moulton, Jr. Moulton worked as a
Special Deputy Attorney General and conducted a review of a high profile, child
sexual abuse investigation that was previously conducted by the Office of

Attorney General.




As indicated above, among the documents given to Morrow and then
delivered to Brennan were two emails discussing the Mondesire case where
Fina and Costanzo were either authors or recipients. Investigators learned that
these two emails were stored in and could be found using the Evault system.
Investigators also learned that these two emails were printed using the
“eDiscovery Printing OAG” feature. Again, the group of individuals with access
to both the Evault system and the “eDiscovery Printing OAG” feature at the
times relevant to this investigation was extremely limited. Kane and King did
not have access to either the Evault system or the “eDiscovery Printing OAG” |
feature. In fact, the only individuals with access to hoth the Evault system and
“eDiscovery Printing OAG” were Moulton—a highly respected member of the
bar and a former Federal Prosecutor brought in to conduct a review of a former

Office of Attorney General investipation—Peifer, and Reese.

When shown the 2009 Memorandum and associated emails by
investigators, Moulton denied ever seeing them. Peifer denied directly
participating in releasing the docuruents to the Daily News. Peifer merely
acknowledged leaving the Miletto Transcript, one of the documents used to

write the Daily News article, with Kane at the March 25, 2014, staff meetmg

Recse has refused to cooperate with investigators,

Furthermore, while investigators were analyzing these Evault audit
results discussed above, they discovered that both Peifer and Reese were
engaging in search patterns involving the Thirty-Fifth Statewide Investigating
Grand Jury. The keyword searches and corresponding emails appearéd to be
dealing with matters regarding the Thirty-Fifth Statewide Investigatinfg Grand
Jury, Notice #123. The Evault audit results analyzed by investigators date back
to March of 2014, however, the searches involving the Thirty-Fifth Statewide
Investigating Grand Jury occurred at times after the issuance of the August

27th, 2014, Protective Order.
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Investigators learned of a directive issued hy Kane on September 9, 2014,
thirteen days after Judge Carpenter issued the Protective Order intended to
address, among other issues, alleged intimidation by Office of Attorney General
employees agrinst witnesses appearing before the Thirty-Fifth Statewide
Investigating Grand Jury, Notice #123. The Protqctive Order provided, in
relevant part, “[e}mployees of the Office of the Attorney General shall not have
access to transcripts of proceedings before the Grand Jury or the Supervising
Judge, exhibits, or other information pertaining to the Special Prosecutor’s

investigation.”

On September 9, 2014, Peifer personally informed the IT Administrators
that, at the request of Attorney General Kane, they were to remove five
employees who previously had authorization to access the Evault system. This

reduced the number of Reviewers down to three employees: Peifer, Reese, and

Moulton,

Investigatora determined that after the privileges of the five other
employees hai‘d been revoked, both Peifer and Reese’s “Query” searches
regarding matters involving the Thirty-Fifth Statewide Investigating Grand
Jury, Notice #1238, intensified. Between September 9, 2014,-and December 9,
2014, these searches increased in frequency and were clearly directed at
gaining access to information they were prohibited from knowing. These
prohibitions were in place to protect the integrity of the Grand Jury, something
that Peifer and Reese disregarded with each “Query” search.

Exampies of the “Query” search terms include: “Carpenter,” “tome3”
{beginning of : private email address for Special Prosecutor Thomas Carluccio),
“CCarluce@montcopa.org” (work email address for Hon, Carolyn T. Carluccio,
Judge of the Court of Commeon Pleas of Montgomery County and wife of Special
Prosecutor Carluccio), “Barker,” “Miletto,” “acouloumbis” (beginning of work
email for Angela Couloumbis, reporter for the Philadelphia Inquirer), “cmccoy”
{beginning of work email for Craig R. McCoy, reporter for the Philadelphia
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Inquirer], “perjury,” “removal from office,” “Target of Leak,” and “Leak
Investigation.” Some of the email subject lines returned by the “Query” search
were: “Subpoenas,” “Grand Jury,” “Notice 123,” “Transcripts,” and “Special
Prosecutor.” It is clear to investigators that the above searches were intended to
gather information about the Thirty-Fifth Statewide Investigating Grand Jury,
Notice #123 and were in violation of the Protective Order.

On the same day, September 9, 2014, that access to Evault was
restricted, at Kane’s direction, Reese began gathering information he was
prohibited from knowing related to the Thirty-Fifth Statewide Investigating
Grand Jury, Notice #123. He made the following “Query” searches: “carpenter,”
“barker,” “fina,” “tome3,” and “castille.” The final “Query” search term,
investigators concluded, was an attempt by Reese to gather information on
then Pennsylvania Supreme Court Chief Justice Ronald D. Castille, who
supervised all Statewide Investigating Grand Juries, including the Thirty-Fifth.

On September 10, 2014, and September 11,:2014, both Peifer and Reese
were searching the Evault in an attempt to gather information regarding the
Thirty-Fifth Statewide Investigating Grand Jury, Notice #123. By analyzing the
Evault audit results, investigators learned that in fact these searches were
being conducted at the exact same periods of time: Investigators concluded,
based on this evidence, that Peifer and Reese were searching for this
information in concert and at the direction of Kane. The “Query” search terms
used during this period of time include: “Leak investigation,” “target of leak,”
“Inquirer leak,” “carpenter,” and “tomc3.” ;

In fact, on December 3, 2014, as the Thirty-Fifth Statewide Investigating
Grand Jury was nearing the conclusion of its investigation into Kane, Reese |

was using the following “Query” search terms: “perjury” and “removal from

office.”

In his statement to investigators, Morrow said that, during a phone

conversation with Kane, she stated to him that the word on the street, “was
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that [ﬁe had] testified.” This conversation occurred on November 18, 2014, one
day after Morrow testified. Morrow stated to investigators that he was “pretty
livid” that Kane had learned about his testimony, presumably because Grand
Jury proceedings are intended to be secret. Investigators find this comment by
Kane to be suspect given that it occurred while Peifer and Reese, two of Kane’s
most trusted allies in the Office of Attorney General, intensified their
clandestine surveillance of emails related to the Thirty-Fifth Statewide
Investigating Grand Jury, Notice #123,

Investigators concluded that Kane was responsible for the release of the
documents used in the June 6, 2014, Daily News article. Investigators also
concluded that Kane was assisted by and agreed with at least one other person
to assemble the package of documents given to Morrow and then delivered to
Brennan, Investigators reached this conclusion based on the facts that: the two
emails delivered to Brennan were stored digitally in the Office of Attorney
General Evault system; those same two emails were printed using the
“eDiscovery Printing OAG;” only three Office of Attorney General employees had
access to the Evault system and also had “eDiscovery Printing QAG” privileges;
of those three employees, two were Peifer and Reese; Peifer and Reese were
considered two of Kane’s closest confidants; neither Kane nor King could
access the Evault system; neither Kane nor King had “eDiscovery Printing
OAG” privileges; and Peifer and Reese hoth engaged in suspicious searches of
the Evault system related to the Thirty-Fifth Statewide Investigating Grand
Jury, Notice #123 and were previously tasked with secret assignments by

Kane,

Kane authoriéed the release of the documents in order to retaliate
against someone she believed had made her look bad in the press. Kane did so
without regard to the damage it would cause to the reputation of Mondesire,
the supposed target of the 2009 Grand Jury Investigation. By engaging in this,
abuse of her Office, Kane committed the offenses of Obstructing Administration
of Law and Official Oppression.
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Motive To Lie & The Cover Up: Kathleen G. Kane’s Grand Jury Testimony

Between July 29, 2014, and January 15, 2015, the Thirty-Fifth
Statewide Investigating Grand Jury, Notice #123, received evidence
surrounding the questions of how confidential investigative information and
Grand Jury information was disclosed to the press. Multiple witnesses were
called to testify, including Kane. On November 17, 2014, Kane was subpoenaed
to appear and testify before the Thirty-Fifth Statewide Investigating Grand
Jury. Prior to reporting to the Grand Jury, Kane issued a statement to the
press stating, in part, “I will tell the Special Prosecutor the truth and the facts
surrounding the disclosure of information to the public that was done in a way
that did not violate statutory or case law regarding Grand Jury secrecy.., I can
promise you this, the truth and the law will prevail,”

Kane was then sworn as a witness before Judge Carpenter on November
17, 2014. She was given the following oath: “You do solemnly swear or affirm
that the testimony you will give before the Statewide Investigating Grand Jury
in the matters being inquired into by it will be the truth, the whole truth and
nothing but the truth, so help you God?” Kane responded, “I do.”

Investigators found that K';me made a number of false statements before
the Grand Jury during her testifﬁony on November 17, 2014. These statements
related to a number of topics: 1) ‘her knowledge regarding the 2009
Memorandum; 2) her involvement in lealcirig secret documents to the press; 3)
that she didn’t read the June 6, 2014, Daily News article until August 2014;.
and 4) that the release of the Mondesire information had nothing to do with Al

Investigation.

Kane made these untruthful statements to the Grand Jury in an
attempt to cover up and conceal her crimes of releasing confidential
investigative information and Grand Jury information, to mislead the Grand
Jury, and to subvert the purpose of the investigation. Kane’s untruthful

statements throughout her testimony came in a variety of forms: some were’
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materially false statements intended to mislead the Grand Juty, others were
false but not material while still intending to mislead the Grand Jury, and still
others were merely false and seemingly served no purpose. By repeatedly
making such untruthful statements, she committed Perjury and False
Swearing, as well as new acts of Obstructing the Administration of Law. Kane
engaged in this conduct to conceal and cover up the crimes she knew she had
committed by orchestrating the disclosure of confidential investigative

information and secret Grand Jury material.

1. Kane’s knowledge of tﬁe 2008 Memorandum,

Kane repeatedly stated that she had not seen the 2009 Memorandum
between Frank Fina and William Davis prior 1o her testimony in the Grand
Jury on November 17, 2014, Investigators found that this was a false
statement. The following exchanges occurred between the Special Prosecutor

and Kane:

Exchange 1. 8

Q:  Ifwe get to that now, the—which has been marked as
Commonwealth 1, which is a memorandum from Bill Davis o Frank Fina,

are you familiar with that document?

Al No.

Q:  Have you ever seen that before?
A:  No.

Exchange 2:




Q:  And again, just ask you again for the record. The Commonwealth 1,
which is the Frank Fina memorandum of Bill Davis to, I guess, Mr. Fing,
you don’t know how that got to the press itself?

" A Ihave never seen this document before today. Idid not even know
of its existence until I read the June article. Idon’t read the press, either
good or bad, about any of us until I read it word for word in around August
of 2014.

Exchange 3:

Q:  So the memo between—ijfrom Bill Davis to Frank Fina, you never saw

it before that article came out?

A:  Isit the one you just showed me?

Q: Yes.

A: No.

Q- O;kay.

A:  Today is the first day I've seen it.

Q: le‘oday is the first day you ever seen this?
A: Correct.

Peifer testified before the Grand Jury that he had the 2009
Memorendum with him during a meeting with Kane and other senior staff
members on Tuesday, March 25, 2014. During this meeting Peifer gave a
briefing of the Mondesire investigation and the 2009 Memorandum was made

“available if anybody wanted to read it.”
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Investigators learned that Kane actually had seen the 2009
Memorandum well before her testimony before the Grand Jury on November
17,2014, On May 12, 2015, Peifer told investigators that, on July 25, 2014, he
received a telephone call from Kane asking him for the 2009 Memorandum and
the June 6, 2014, Philadelphia Daily News article. According to Peifer, he was
not in the Norristown office that day so he in turn called his secretary, Gabriel
Stahl, and informed her where in his office those documents could be located.
Peifer then directed Stahl to scan the two documents and send them to Kane in
an email. Stahl testified that she did receive that request from Peifer and did in
fact send Kane the email with these documents. A copy of the email was

provided to investigators.

In an interview with investigators, First Assistant Deputy Attorney

General Bruce Beemer recounted a telephone conversation that he had with
Kane on July 28, 2014, just three days after Kane had the 2009 Memorandum
and June 6, 2014, Philadelphia Daily News article emailed to her. Beemer
stated that Kane, “launched into a recitation in WI;':at was in the [2009
Memorandum)] and then we started to argue point :‘for point about the memo. It
was clear to me that she looked at the [2009 Memc;rand.um]; there is no doubt
in my mind. I got the sense that she had it in fron*g of her and was reading off

it.” '~

2. Kane’s involvement in leaking secret documents to the press

In her testimony before the Grand Jury, Kane testified that she and King
discussed the release of only certain information cbnberning the Mondesire
Grand Jury investigation. Kane also minimized her role by saying that she did
not direct what, how, when or by whom this should be done, and stated that i
King took care of that himself. Investigators concluded that these were false ;

statements.




Exchange 1:

Q.

A:

A:

O:

Did you have anyone prepare a package that went to Josh Morrow?

No.

So you don’t know anything about the documents that actually

went out of your office to Josh Morrow?
No, Idon’t.
Through Mr. King?

No.

Exchange 2:

Q:

S

= Q

Okay. Did you give him any direction to deal with this case,
anything to do with documents or anything -

Yes.
--on this caser
Yes.

Okay

Agent Peifer’s memo summarizing Agent Miletto’s testimony of 2014,
after the meeting that we had, Adrian and I said, you know, thisis a
pattern that has been developing. This is not right. This is a pattern
of non-prosecutions, and this waé somebody who could have been
prosecuted except for the lapse of time that had occurred. And we
said that it's the public’s right to know what is happening in the
office, as I've always said. And agent—Adrian and then I said well,

then let’s put it out into the press, and we did.

Okay. And how did that happen?
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Ar Isaid to Adrian, you know, we should get it out. We should put it out
to the press. People have a right o know. He said I agree and, you
know, he said well, what do you think? It was—I remember it was
later in the day because I was in a hurry to get back to Scranton
and he was going to Philadelphia, and our press department was
dismantled and, you know, we have a young teamn, unfortunately.
And Adrian said well, T can take care of it. You know, we’ll give it
to—let Josh Morrow take care of it, as we typically did. And Adrian
said something like, you know, have Josh call me, and 1did, I called

Josh, and I said Adrian wants you to call him.

Exchange 3:

Q:  Did you talk with Josh Morrow, I assume, did he call you or did you
talk to himp

A:  Icalled him and said Josh, Adrian wants you to call him. He said

olkay.
Q:  And then any follow-up on that?
A: No.

Exchange 4:
Q: 8o how did Adrian King get the documents that would eventually get
rinto-u
A:  Idon’t know.
Q:  You don’t know? Did you discuss—you said you discussed that this

isn’t right, and you discussed that with Adrian King?

A: Right.




Exchange 5:

Q:  So what was your understanding of what documents were going to

Josh Morrow and to the press?

A:  Well, there was no understanding. You know, it was a simple
conversation with Adrian. People need to know about this. Thisisa

: developing pattern of perhaps selective prosecutions or non-

! Dprosecutions. It was something that our office had, you know, been
under gquestioning for before, whether we prosecuted, why we
prosecuted or why we didn’t prosecute. So it is a legitimate inquiry,
and we felt that it was important that people know that as wel, and

| that, that was about it. But I would assume—I would assume that

| Adrian would have taken Agent Peifer’s memo with his, his talk with

Agent Miletio and would have done that.

Exchange 6;

Q:  Okay. Did you ever give him a package to give to Josh Morrow?

Al No.

Q:  Did you have anyone prepare a package that went to Josft Morrow?
A No.

Q:  So you don’t know anything about the documents that actually went

" out of your office to Josh Morrow?
A: No, I don’t.
Q: Through Mr. King?

A No.
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Bven according to her own version of events, Kane admits that she

agreed with King to release protected information outside the Office of Attorney
General.

Multiple witnesses testified to the near collapse of the professional
relationship between Kene and then-First Assistant Adrian R. ng, Jr., that
began with the publication of the March 16, 2014, article in the PhiIadelphia
Inquirer. King testified that, when the article was published, there began a
“downward slide with respect to how the office was run, the Attorney General’s

relations with the press, how she interacted with her staff”

Kane was then scheduled to meet with the Editorial Board of the
Philadelphia Inquirer concerning the article on March 20, 2014, concerning the
article that appeared in the Philadelphia Inquirer on March 16, 2014.
According to King, he attempted to speak with her before the meeting, but his
calls went unreturned. Unbeknownst to King, Kane retained a private attorney
and brought that attorney to the meeting. King said that he thought this
decision “was a very, very unwise move” and “cast the whole office and
everybody wh:o worked for her in a poor light.” King was especially upset
because, as second in command of the Office of Attorney General, he believed
that he should have been consulted. King felt so strongly that he drafted &
resignation letter later that evening which he ultimately did not sttbmit. David
Tyler, former Chief Operating Officer for the Office of Attorney General, toid
investigators that there was noticeable tension between Kane and King after
the Editorial Board meeting. King noted in an email to a communications
specialist, that Kane doesn’t seem, “to be taking strong guidance from anyone.”

According to King, on Friday, March 21, 2014, he spoke with a

representative from the law firm of the private attorney hired by Kane. King

testified that several requests were made of King, including information and/or
documents relating to the Mondesire investigation. Investigators obtained

emails between King and Kane discussing her attorneys’ request. On Monday,
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March 24, 2014, King sent Kane an email questioning the legality of
disseminating “any OAG criminal division file materials” to individuals outside
the Office of Attorney General. Kane responded that she would manage
requests from her private attorney, and that she was “well aware of the
limitations of disclosing criminal files and the Wiretap Act. I have been in this

business for quite some time.”

On Tuesday, March 25, 2014, King met with Kane in her Harrisburg
office, and King described the meeting as “a little uncomfortable,” King testified
that Kane told him that she would handle press matters going forward and that
King should focus “on running the office.” After this meeting, also on March 25,
2014, Kane and King participated in a staff meeting with senior members of the
Office of Attorney General. This is the same meeting where Peifer briefed Kane
and others on the Mondesire case and brought the Miletto transcript that had

a blue back and clear cover.

King testified that during the senior staff meeting the Mondesire case
was identified as the next thing that would be “hu;ig around [Kane’s] neck.”
King thought that the discussion regarding the Mondesire case was a “complete
distraction” to the office and that Kane’s concern regarding the Mondesire case

was “paranoid.”

Throughout Kane's testimony, she referenced a “2014 memo” that was
presented by Peifer at the staff meeting. The investigation has shown that this
document is in fact the Miletto transcript, a transcribed interview that contains
confidential investigative information and secret Grand Jury information. Kane
testified the document she refers to as the “2014 memo” had a blue back and a
clear face. In Peifer’s statement, he said that the Miletto transcript, which Kane
was {lipping through and looking at during the staff meecting, had a blue back
and a clear cover, Morrow told investigators that one of the documents he -
received, later identified as the Miletto transcript, had a blue back and clear

Cover.
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Kane testified that she spoke to King immediately after the staff meeting
about putting the information discussed at the senior staff meeting about the
Mondesire case “out into the press.” Kane claimed that, although she did not
direct King on what to release, the document she referred to as the “2014
memo” was present in front of them during this conversation. Kane further
claimed that King asked her to have Josh Morrow call him regarding the
matter. Kane testified that she called Morrow and said only, “Josh, Adrian
wants you to call him.” Investigators determined that Kane’s testimony

regarding the extent of her conversation with Morrow was untruthful.

As discussed previously, Kane left for a trip to Haiti on April 13, 2014.
During the time Kane was away, paperwork needed to be signed so that an
ongoing investigation could continue. Unable to reach Kane, King and David
Tyler, then Chief Operating Officer for the Office of Attorney General, made a
decision to have the designation letter signed. Catherine Smith, Kane’s
Executive Assistant, testified that when Kane found out the letter had been
signed, “she told me that I made a bad situation worse.” When King and Tyler
learned of Kane’s reaction, they both cleaned out their offices anticipating that
they would be terminated. In fact, when Kane returned from the trip, she made
it clear to both Smith and another executive assistant, “behind closed doors in

her office that we work for her. We do not work for the First Deputy, we work

for her.”

Investigators determined that the documents utilized in the June 6,
2014, Philadelphia Daily News article left the Office of Attorney General on
April 22, 2014, and were collected by Josh Morrow the following day, April 23,
2014, Investigators made this determination by examining telephone records
and conducting interviews. These telephone records showed that, on April 22,

2014, at approximately 5:00 PM, Kane called Morrow, then Morrow called King,

and then King called Morrow back. Morrow confirmed in his statement to
investigators that these telephone calls occurred on April 22, 2014, This is also

© consistent with King's recitation of the manner in which he delivered the
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envelope to Morrow. However, this is in direct contradiction to Kane’s claims
that she had a conversation with King about informing the public of the
Mondesire investigation immediately after the senior staff meeting on March
25, 2014. Kane also claimed that she called Morrow the same day as the senior
staff meeting and after her discussions with King concerning Mondesire. Kane
also claimed that the conversation with Morrow simply involved her stating,
“Josh, Adrian wants you to call him.” However the telephone records, King’s
testimony, and Morrow’s statement demonstrate that these claims, too, were

false statements.

Given that the documents were released on April 22, 2014, Kane’s claim
that King, alone, orchestrated the removal of confidential investigative
information and secret Grand Jury information from the Office of Attoraey
General is not credible. Investigators analyzed telephone records and
concluded that there was no telephone contact between either Kane and
Morrow or King and Morrow on March 25, 2014, the day Kane claims she and
King discussed releasing information related to Mondesire to the public. Kane
claimed that King cooperated with her in this venture at a time when their
professional relationship was essentially nonexistent. The release occurred
after a series of events that made the relationship between the two toxic: the
Editorial Board meeting; Kane stating that she would focus on press matiers
while King should focus on day-to-day operations; and Kane’s return to the
office after the Haiti trip on April 22, 2014.

[n addition, investigators ;have determined that Kane’s claims regarding
the extent of her télephone conversation with Morrow were false based upon
accounts by Morrow regarding the call. Kane testified that she called Morrow
and stated, “Josh, Adrian wante you to call him” to which Morrow replied
“okay.” When asked if there was any follow up, Kane said *no.” Morrow,
however, told investigators, that on April 22, 2014, he spoke to Kane and that

. she, “asked me to do her a favor, and to give Adrian King a call because he had
something that she wanted me to get to a reporter, I asked her what it was and
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she told me that it involved an investigation inte Jerry Mondesire by Frank
Fina and that he shut it down.... She also told me that I had to get ahold of

Adrian tonight because he was leaving town in the morning.”

The false statements made to the Grand Jury by Kane regarding
speaking to King and Morrow on March 25, 2014, and having any discussion
with King concerning providing information about the 2009 Grand Jury
Investigation regarding Mondesire to the public were intended to deceive the
Grand Jury about her disclosure of confidential investigative information and
secret Grand Jury information. Such statements, had they been credited by the
Grand Jurors, could have hampered the investigation and altered the Grand
Jury’s recommendation with respect to recommending any action against

Kane.

3. Didn’t read the June 6, 2014, Philadelphia Daily News article until
August 2014,

Duriﬁg her Grand Jury testimony, Kane repeatedly testified thq’;lt she had
not read the June 6, 2014, Daily News Article until August of 2014. .

Exchange 1.

Q:  Getting to the point where—as you said, getting to the point of where we
are with it, are you familiar with the Mondesire article that came out in a 2009
Grand Jury on CUES?

A: The [Jlune 62

Qr Yes.
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A: Yes, Iread that around August of 2014.

Investigators found that in fact Kane had received the article from a
number of sources on a number of occasions prior to August of 2014. Rence

Martin, Former Acting Communications Director for the Office of the Attorney |
General responsibie for the distribution of information to the press in 2014,
was interviewed by investigators and confirmed that, on June 6, 2014, she sent
Kane a copy of the article in an email with a message indicating “Need some

help on this.”

Further, in a statement, Peifer indicated that he forwarded a link to the
June 6, 2014, article to Reese in an email. The email was sent on June 6,
2014, after the article appeared in the paper. Peifer stated that he sent the link
to Reese “since the Attorney General was not responsive to her emails that if [
sent it to Palrick Reese that he would get it on his phone and inake sure she
saw it.” In ad;:lition, a review of phone records corroborates two phone
conversations between Peifer’s cellular phone and Kane's cellular phone after

the article was emailed.

Peifer dlso stated that he received a phone call from Kane on July 25,
2014, Peifer :‘indicated that, in this conversation, Kane requested a copy of the
newspaper article and the 2009 Memorandum. Peifer then reached out to his
secretary, Gabriel Stahl, and asked that she obtain the information and email
it to Kane. As stated above, Stahl scanned the requested documents and

emailed them to Kane.

Finally, in testitnony before the Grand Jury, Beemer testified that he was
in Harrisburg when he read the June 6, 2014, article. Beemer stated that, at
lunch time, he called Kane and spoke with her about several matters including
the June 6, 2014, Dajly News article. Beemer testified that he believed the

article was a “problem” and relayed to Kane his concern that it referenced the !




2009 Memorandum and the Miletto transcript. Beemer testifiéd that he then
requested permission from Kane to “look into what happened,” referring to the
fact that he wanted to look into how the reporter was in possession of these
materials. Beemer testified that Kane responded by saying “don't worry about
it. It’s not a big deal. We have more important things to do.” Beemer told the
Grand Jury that, “it was clear from the conversation that [Kane) knew what I
was talking about, that I didn’t have to like start from scratch with her on
this.”

Kane’s claims that she did not read the June 6, 2014, article prior to
August of 2014 are false. Investigators determined that, in fact, she had been
provided the article a number of times by a number of sources and spoke
about the article in a manner which indicated that she had read it.

4. The release of the Mondesire information had nothing to do with
the Ali Investigation. |

Kane testified that the release of information concerning the Mondesire
Investigation was not done in response to and had no connection with the
March 16, 2014, Philadelphia Inquirer article detailing the Ali Investigation.
Investigators determined that this was a false statement.

Exchange 1:

o So the release of this information to the press had nothing to do with
the release of any information that went out on Ali around the same
time?

A:  Not from me, no.



Investigators learned that, after the March 16, 2014, Philadelphia
Inquirer article was published, Kane was upset by its contents. King testified
that Kane “took a lot of criticism” from the ar:ticle and the implications in the
article surﬁ-ounding why the investigation was not pursued. Joshua Morrow,
Kane's political consultant, stated that Kane told him after the March 16, 2014,
article that “they are just out to get me.” First Deputy Attorney General Beemer
stated that Kane’s reaction to the article was “negative. She was upset.”
Beemer also testified that, after the March 16, 2014, article, there was
“probably a pretty widely held belief* among his superiors and colleagues that-
the information used in the March 16, 2014, article was given to the
Philadelphia Inguirer by “people who were very close to that investigation that
had left [the Office of Attorney General).” Among the people identified by
Beemer as those “close to that investigation” were Fina and Costanzo. Beemer
testified that, around the time of the March 16, 2014, article, there “was clearly

a lot of animosity back and forth” between current and former members of the

Office of Attorney General.

Investigators found no evidence to suggest that either Fina or Costanzo
were the source of the leak of the Ali Investigation material that was used in

the March 16, 2014, Philadelphia Inquirer article,

King testified that Kane became obsessed with the 2009 Mondesire
Investigation and, in particular, the former state prosecutors who were involved
in the case, including Fina. King testified that this obsession began around the
release of the March 16, 2014, Ingquirer article and the March 25, 2014, senior
staff meeting. Furthermore, Morrow stated that the disagreement between Kane
and Fina was over “the March 16, 2014, article in the Philadelphia Inquirer

concerning Ali.”

Beemer testified that, after reading the June 6, 2014, Daily News article,
it had a specific slant. Beemer testified that the article appeared to be an
attempt to-identify “a public corruption case that could have been pursued that
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was not” and to have “a damaging effect on—you know or somehow hurt the

individuals that hadn’t pursued the case.”

In a March 16, 2014, email exchange between Kane and a media
strategist regarding Kane’s response to the March 16, 2014, Philadelphia
Inquirer article, Kane wrote, “1 will not allow them to discredit me or our office.”
Kane concluded the email by writing, “This is war.” The media strategist
replied, advising to “make war with Fina but NOT to make war with the

Inquirer.”

Kane claimed during her testimony that she was in favor of releasing
information related to the Mondesire Investigation because it demonstrated a
pattern of “nonﬁrosccutions” and that “it’s the public’s right to know what is
happening in the office.” However, based on Kane’s reactions to the March 16,
2014, article and her own words around the time of the March 16, 2014,
article, Kane’s statement that the information related to the Mondesire
Investigation being released had “nothing” to do with the release of the

information from the Ali Investigation is false.
Concealment and Consciousness of Guilt

Investigators concluded that Kane, both prior to and after she directed
the release of confidential invesﬁgative information and secret Grand Jury
information, acted in a fashion completely inconsistent with her promises of
transparency and openness. In fact, Kane engaged in a pattern of clandestine
activities in releasing the confidential investigative information and secrat

Grand Jury information and deception once her actions were uncovered.

Kane directed the surreptitious release of confidential investigative
information and secret Grand Jury information. Although the 2009 Grand Jury
Investigation was discussed at the March 25, 2014, senior staff meeting, there
was no discussion about releasing the information to the public. Kane testified
that she wanted to put information regarding the 2009 Grand Jury
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Investigation “out into the press.” It should be noted that, since Kane took
office, she has issued hundreds of press releases and conducted numerous
press conferences through her press office. However, rather than utilizing these
same conventional means, Kane instead chose the cloak and dagger technique
of leaking the information to the press through a political operative. The fact
that Kane caused this information to be released in this secretive manner is

evidence that she knew that what she was doing was not lawful.

Kane also tried to derail the investigation being conducted by the Thirty-
Fifth Statewide Investigating Grand Jury. As discussed above, when Beemer
first asked Kane for permission to investigate the leak, she told him, “We have
more important things to do.” Beemer did, however, promise the Office of
Attorney General’s full cooperation to Judge Carpenter, when Beemer learned
there would be a Special Prosecutor appointed to investigate the leak of secret
Grand Jury information. Beemer testified that “on several occasions” Kane
questioned why the Office was cooperating with the Thirty-Fifth Statewide
Investigating Grand Jury investigation. Beemer also testified that, as “it
became apparent that the Attorney General was going to be subpoenaed and
other people close to her” were going to be subpoenaed as well, Kane gave
Beemer a “direct order” not to cooperate with the Thirty-Fifth Statewide

Investigating Grand Jury investigation by assisting in the service of subpoenas.

Kane also intimidated employees with threats of termination if they did
not follow her orders. Beemer told investigators that, during a telephone call

-with Kane, she demanded that Beemer, then-Chief Deputy Attorney General

James Barker,! Chief Deputy Attorney General Laura Ditka, and Senior Deputy
Attorney General Erick Olsen, strictly follow her orders to challenge the
Protective Order issued by Judge Carpenter. Kane stated to Beemer, “If I get
taken out of here in handcuffs, what do you think my last act will be?” Beerer
told investigators that he informed Barl{e_:r, Olsen, and Ditka of his

! James Barker was terminated from the Attorney General's Office on April 8, 2015.
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conversation with Kane. Together, all four inferred that they would be fired if
they did not challenge the Protective Order as Kane wished.

On November 17, 2014, Kane was compelled to appear as a witness
before the Thirty-Fifth Statewide Investigating Grand Jury, Notice #123. During
her testimony, Kane attempted to weave an account in which she was free from
crirninal culpability. In this effort Kane developed a novel interpretation of the
Grand Jury Act, testifying that because she was not specifically sworn to the
2009 Grand Jury she could not be punished for releasing secret Grand Jury

information.

The Grand Jury heard from Allegheny County District Attorney Stephen
A. Zappala, Jr. District Attorney Zappala has been the elected District Attorney
of Allegheny County for seventeen years and sits as the Chair of the
Appeals/Amicus Committee for the Pennsylvania District Attorney’s
Association. District Attorney Zappala was called to testify in front of the Grand
Jury to provide expert testimony regarding the various criminal offenses that
would apply to Kane’s conduct, During the course of his testimony, District
Attorney Zapﬁala indicated that it would be unlawful for an Attorney General to
disclose secrc!at Grand Jury information, regardless of whether or not they had
signed an oath to that specific Grand Jury. District Attorney Zappala testified
that Grand Jury information remains secret in perpetuity, unless its disclosure
is authorized by a judge. District Attorney Zappala also explained that the
information in the article would qualify as confidential investigative information

and that “you cannot furn it over to anybody other than law enforcement.”

In her :testimony before the Grand Jury, former Senior Executive Deputy
Attorney General Linda Dale Hoffa testified that, even if an Attorney General
had not signed an oath for a specific Grand Jury, the information must still be
kept secret. William Davis, Jr., former Deputy Attorney General and author of
the 2009 Memorandum, testified that the memorandum “absolutely” contained

Grand Jury information and that any such Grand Jury information should
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have remained secret unless or until a judge authorized its release. Barker also
testified that there was not a policy within the Office of Attorney General to sign
oaths for former Grand Juries because once you are sworn into a Grand Jury,
the secrecy rules apply to all Grand Juries. Barker also testified that Kane’s
theory that she could not be criminally responsible for releasing Grand Jury
information because she was not sworn to that specific Grand Jury was not

“yiable.” .

Kane'’s decision to release confidential investigative information and
secret Grand Jury information through political back channels, her demands |
that Beemer cease from cooperating with the Grand Jury investigation, her
threats to terminate employees for not following orders to challenge the Grand
Jury Investigation, and her baseless explanations trying to legitimize her

actions are all exampies of her guilty conscience.
Crimes Committed By Kathleen G. Kane '

The Criminal History Records Information Act? protects against the
dissernination of information generated during thel course of an investigation.
“Investigative information” is defined in 18 Pa.C.5.A. § 9102 as “Information
assembled as a result of the performance of an inquiry, formal or informal, into
a criminal incident or an allegation of criminal wrongdoing and may include
modus operandi information.” Clearly, any Grand Jury investigation is a formal
inquiry into a criminal wrongdoing.3 Dissemination of this material is permitted
in limited circumstances to other criminal justice agencies. However, the
Criminal History Records Information Act does not permit the dissemination of

investigative information to private citizens or the press.

218 Pa.C.8.A, § 9101 et. seq. ‘
4 The Office of the Attorney General provides a 63 page menual entitled *Seventh Edition 2013 :

Criminal History Records Information Act Handbook” listing Kane as Attorney General and
citing the law as specifically prohibiting the dissemination of any material known as “protected
information® to any agency or individual with the exception of the permissibie dissemination of
information {o a criminal justice agency who has properly requested the information. '

5 _
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The Grand Jury Act? demands that the secrecy of the Grand Jury be
maintained. The secrecy of the Grand Jury is indispensable to the functioning
of an Investigating Grand Jury. This secrecy is necessary for a number of
reasons inchuding to “protect an innocent accused who is exonerated from
disclosure of the fact that he has been under investigation and from the
expense of standing trial where there was no probability of guilt.”® Secret
Grand Jury information may not be disclosed outside of law enforcement

without a disclosure order from the Supervising Judge of the Grand Jury.®

While one may presume the Chief Law Enforcement Officer of the
Commonwealth of Pennsylvania is aware of the strict nature of the secrecy
requirements imposed by the Grand Jury Act, Kane has in fact had experience
with Grand Jury practice. It should be noted that, in 1999, Kane, then an
Assistant District Attorney in Lackawanna County, testified as a witness in a
criminal trial in Lackawanna County regarding the secrecy requirements of an
Investigating Grand Jury. During this testimony, Kane acknowledged that,
“there are very strict rules” regarding Grand Jury secrecy. She also
acknowledged that, “for me to give out any information to somebody who is not

going into the Grand Jury is actually a criminal offense.”

442 Pa.C.5.A, §§ 4541~ 45583,
5 In re Investigating Grand Jury of Philadelphia Cniy.,, Appeal of Philadelphia Rust Proof Co., Inc.,

437 A.2d 1128, 1130 (Pa. 198 1)

¢ Disclosure of matters occurring before the grand jury other than its deliberations and the

vote of any juror may be made to the attorneys for the Commonwealth for use in the
performance of their duties. The attorneys for the Commonwealth may with the approval of the

supemsmg judge disclose matiers occurring before the investigating grand jury including

tra.nscnpts of testimony to local, State, other state or Federal law enforcement or investigating

' agenmes to assist them in investigating crimes under their investigative jurisdiction. Otherwise

a juror, attorney, interpreter, stenographer, operator of a recording device, or any typist who
transcribes recorded testimony may disclose matters occurring before the grand jury only when
s0 directed by the court. All such persons shall be sworn to secrecy, and shall be in contempt
of court if they reveal any information which they are swom to keep secret. 42 Pa.C.8.A. §

4549(b}.




Obstructing Administration of Law or Other Governmental Function

Kane obstructed, impaired, or perverted the functioning of her own Office
by breaching her official dutics when she used her position as the Attorney
General to intentionally gain access to and then disclose confidential
iz?vestigative information and secret Grand Jury information for her own
personal and political gain or benefit. By disclosing confidential investigative
information and secret Grand Jury information, Kane violated the integrity of
her Office as well as the Grand Jury process, and she specifically violated tite
principle of secrecy designed to protect all those involved in the Grand Jury

process.

Kane obstructed, impaired or perverted the functioning of the Grand
Jury when she testified dishonestly under oath. Before testifying, Kane swore
to tell the truth and then failed to do so by making repeated false statements
under oath. Kane’s conduct in making these repeated false statements was
unlawful. By making these false statements under oath in an attempt to
deceive the Grand Jury, Kane jeopardized the integrity and purpose of the
Grand Jury proceedings by preventing truthful information from being
obtained by the Grand Jury that was pertinent and/or material to its
investigation.

Kane also obstructed, impaired, or perverted the functioning of the
Grand Jury by breaching her official duty to uphold the Constitution of this
Commonwealth and its citizens. In her Oath of Office, Kane swore to “discharge
the duties of [her] office with fidelity.” One such duty of the Chief Law
Enforcement Officer of the Commeonwealth of Pennsylvania would be to uphold
the law and not subvert investigations into unlawful activities. By making false
statements while under oath in a Grand Jury proceeding Kane engaged in
unlawful acts, violated that oath, and breached her official duty. As an elected
official chosen to lead the Commonwealth’s statewide law enforcement agency,
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Kane violated her solemn duty to uphold the law when she failed to testify

truthfully,

Official Oppression

Despite her denials before the Grand Jury, investigators concluded that
Kane did, in fact, direct the disclosure of materials from the 2009 Grand Jury
Investigation. Specifically, Kane directed Deputy Attorney General Adrian King
to deliver these materials to Josh Morrow. Kane further directed Morrow to léak

these materials to the press, which he did. .

Kane engaged in this conduct while acting in her official capacity. The
information released qualified as both confidential investigative information
and secret Grand Jury information. By directing the release of confidential
investigative information, Kane violated the Criminal History Records
Information Act. By directiﬁg the release of secret Grand Jury information,

Kane violated the Grand Jury Act.

Kane’s actions in releasing this material mistreated Mondesire and
infringed upon his personal rights in that, as a result of the negative
information in the media, Mondesire experienced both professional and
personal humiliation, ridicule, and loss, Mondesire explained to investigators
that he was forced to shut down his charitable organization. Further, after
having his photograph appear in numerous newspaper publications and his
name associated with an Investigation (hal ultimately led to no charges, he and
his family experienced strain. Mondesire expressed that these allegations
caused him great personal stress. The release of this information and ensuing
press coverage subjected Mondesire to mistreatment and impeded his right to
reputation as guaranteed by the Constitution of the Commonwealth of

Pennsylvania.

In taking her oath of office as the Chief Law Enforcement Officer for the

Commonwealth of Pennsylvania, Kane has a duty to obey and defend the laws

8. .




of the Commonwealth. This duty extends to all laws of the Commonwealth,
including the Grand Jury Act and the Criminal History Records Information

Act.

By violating both the Grand Jury Act and Criminal History Records
Information Act Kane committed Official Oppression. Kane, acting in her
official capacity, mistreated Mondesire and impeded the exercise and
enjoyment of his rights as a citizen. Kane committed this mistreatment by
directing the illegal disclosure of materials protected by both the Grand Jury
Act and the Criminal History Records Information Act. By violating both the
Grand Jury Act and Criminal History Records Information Act in this faghion,

Kane committed Official Oppression.

Conspiracy to Commit Official Oppression and Obstructing
Administration of Law or Other Governmentul Function

As outlined above, Kane comumitted Official Oppression and Obstructing
Administration of Law or Other Governmental Function by directing the release
of documents :in violation of the Grand Jury Act and Criminal History Records
Information Act. However, Kane did not act alone. Kane agreed with and/or
dirccted other individuals to assist her in her illegal acts. By Kane’s own
admission, sHe and King agreed to release information to the press.
Investigators determined that the information released was protected by both

the Grand Jury Act and Criminal History Records Information Act.

In addition to the acts of conspiracy that Kane admitted to during her
Grand Jury testimony, investigators also determined that Kane had assistance
in compiling the documents that were ultimately released to Brennan and the
Daily News. Baged on the two emails releascd to Brennan and used in the June
6, 2014, Daily News article, Kane could have received this assistance from a
group of only three individuals, which includes Peifer and Reese, two of her

most trusted employees.
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Perfury and False Swearing

As outlined above, Kane made multiple false statements during her

testimony in front of the Grand Jury. Specifically, Kane made false statements
about the following topics: 1) her knowledge regarding the 2009 Memorandum;
2) her involvement in Jeaking secret documents to the press; 3) that she didn’t
read the June 6, 2014, Daily News article until August 2014; and 4) that the
release of the Mondesire information had nothing to do with Ali Investigation.
Had the Grand Jury credited her false testimony, the outcome of the
investigation could have potentially been different. Therefore, by making the
materially false statements outlined above, Kane committed Perjury. Kane also
committed False Swearing by making false statements under oath.

Kane was called to testify in front of the Grand Jury to answer questions
regarding her involvement in and knowledge of the leaking of secret and
protected documents, Investigators determined that, rather than tell the truth,
Kane, Pennsylvania’s Chief Law Enforcement Officer, who swore to “support, J
obey and defend the Constitution of the United Staf‘ltes and the Constitution of |
this Commonwealth” and to “discharge the duties of [her] office with fidelity,” |
made repeated and calculated false statements. Kane did so under oath in :
order to deceive the Grand Jury, ‘

Conelusion |

On March 16, 2014, the Philadelphia Inquirer ran a story that was highly
critical of Kane regarding her decision not to pursﬁe the prosecutions of |
politicians who had been caught in an undercoveristing accepting bribes. Kane _
perceived this story to be an attack on her personally and professionally. She ;
became incensed at two former state prosecutors whom she believed had |
released the information used in the article. fn an effort to retaliate, Kane
directed, in secret concert with at least one other person, the release of
confidential investigative information and secret Grand Jury information to the
press, This protected information related to a 2009 Grand Jury Investigation
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regarding among other things an investigation of J, Whyatt Mondesire that did
not result in Mondesire’s arrest. Kane believed that releasing this information
to the press would publicly embarrass the people whom she believed had
publicly embarrassed her. Intentionally avoiding the transparency she so
frequently touted, Kane chose to use back channels and a political operative to
leak the informatiorn. The confidential information was used to produce the

June 6, 2014, Philadelphia Daily News article.

According to multiple witnesses and our own independent review, it is
clear that the article contained information that should have remained
confidential and secret. After the June 6, 2014, article was published, Kane
began a campaign of deceit and concealment to try and cover-up her
culpability in the illegal release of this information. Kane discouraged her
employees from cooperating with the Special Prosecutor’s investigation. Then,
in her most direct attempt at covering up her crimes, Kane appeared in front of
the Grand Jury, tried to misdirect the public with a statement to the press
prior to her testimony, and then lied repeatedly to the same citizens she had
empaneled for the Thirty-Fifth Statewide Investigating Grand Jury.

In an effort to retaliate and seek revenge against former state prosecutors
whom she believed had embarrassed her in the press, Kane orchestrated the

leak of confidential investigative information and secret Grand Jury
information to the press. This leak was orchestrated as an offensive strike in

'Kane's “war” against others. Kane conspired with at least one other person to

obtain copies of documents containing confidential investigative information
and secret Grand Jury matcrials. She directed the illegal disclosure of this
confidential inforination to a political operative and directed him to leak the
secret material to the media to cause harm to the reputation of at least one
former state prosecutor. This act of vengeance was done without regard to the
laws of Pennsylvania and the defendant’s obligations as the Chief Law
Enforcement Officer of the Commonwealth. Moreover, it was done entirély |

without regard to the collateral damage it would cause to'the person who was




the subject of a secret investigation and who has not been charged with a

crime.

When faced with the exposure of her actions and compelled to appear as
a witness before her own Statewide Investigating Grand Jury, Kane endeavored
to conceal and cover up her wrongdoing by lying to the Grand Jury regarding
both her conduct and her legal culpability. By engaging in these unlawful acts
of retaliatory behavior, Kane violated both her oath to uphold the Constitution
of the Commonwealth of Pennsylvania and the criminal laws of Pennsylvania.
Kane abused the power entrusted to her by the citizens of the Commonwealth

of Penhsylvania.

B2

Det. Paul Michael Bradbury-Montgomery County Detectives
SWORN TO AND SUBSCRIBED, BEFORE ME THIS é’ DAY OF AUGUST,

2015.
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Issuing Authority
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STATEMENT BY PENNSYLVANIA ATTORNEY GENERAL KATHLEEN
KANE

Monday, November 17, 2014
Norristown, Pennsylvania

As many of you know, I initiated an independent inquiry into the way the Sandusky
investigation was conducted -- a central concern raised during my campaign for Attomey
General. During that investigation, thousands of emails were discovered sent and
received by Pennsylvania public officials that contained pornographic materials.

As aresult of multiple requests to the Office of Attorney General under Pennsylvania's
broad Right to Know Law, ] released most of these emails to the media and the public.
The Chief Justice of the Pennsylvania Supreme Court, in a recently published opinion,
described the attachments to these emails as "clearly pornographic" and possibly
eriminal. As a result, many senior public officials involved in these emails resigned. But
others remain on the public payrolls, as the Chief Justice pointed out.

Today I am due to testify before a Pennsylvania Grand Jury, as has been publicly
reported. However, due to continuous, even overlapping court orders since last March, I
am not allowed to explain why I am testifying or what my testimony has to do with the
release of the pornographic emails under the Right to Know Law. These court orders
also expose me to legal risk if I do my job as Attorney General that I was elected and

trusted by the people of Pennsylvania to do. I am not allowed at this time to explain why,

The Office of Attorney General has cooperated from the beginning of this process and I
will do the same. I will tell the Special Prosecutor the truth and the facts surrounding the
disclosure of information to the public that was done in a way that did not violate
statufory or case law regarding Grand Jury secrecy.

Despite my present sifuation that restricts my ability to answer your questions, I remain
committed 1o the central theme of my campaign - transparency in government. The
public has a right to know what public officials are doing or not doing with taxpaycr
dollars and whether they are doing their jobs properly or attcmpting to investigate or
prosecute possible criminal conduct.

I promised I wounld expose corruption and abuse of the legal system. The winds of
change can only blow through open windows, My administration is being prevented
from prying open the windows that corruption has nailed shut, But that changg is
coming.

The right of the public and media to know what public officials are doing is vital and
should be protected by public officials, the inedia, and the people of Pennsylvania. I am
fighting for the right of the Attorney General to do my job without interference.




But more importantly, I am fighting for an end to abuse of the criminal justice system, for
transparency, and for better government. That doesn't come without cost to us. But if
this can be done to me as Attorney General, the chief law enforcement officer of the 5th
largest state in the country, I am sickened to think what can and may be done to regular,
good people who don't have the resources that I have to challenge it.

In concluston, I wish I could say more and answer all your questions but I cannot, But !
can promise you this: The truth and the law will prevail.




Statement by Lanny J. Davis, January 22, 2014
Attorney for Attorney General Kathleen Kane

On the publication of the Grand Jury Report # 2

Let me reiterate even more today, after the publication of the Grand Jury Report, what I have
said before:

This entire process seems mote today than ever before a railroad train with biased misuse of the
Grand Jury system. There have been, as we all know, massive leaks from this Grand Jury
process, that Attorney General Kane is guilty of iflegal leaks. And yet, those same leaks have
not been investigated over the past four months by the Special Prosecutor — except for what
appears to be useless attempt to subpoena reporters, who are protected (as admitted in the Grand
Jury Report) by the state Shield Law. This alone demonstrates bias and unfair targeting of the
Attorniey General by Mr. Carluccio, And all leaves me with the firm impression that this
investigation of Attorney General Kane has been largely driven from the beginning by angry
men, many of them embarrassed by extreme pornography found on their state-paid-for
computers sent during office hours; men who an outside legal expert described were responsibie
for “inexcusable delay” in getting child predator Jerry Sandusky off the street; men who are on a
political vendetta against the first elected female Attorney General over in Pennsylvania.

It should also be obvious that any comments [ make today about Judge Carpenter’s decision
regarding the Order and the publication of the Grand Jury Report are also applicable to the
Special Prosecutor, Thomas G. Carluccio, since it is likely he encouraged the publication of the
Report today and had a central role in drafting it.

First: The supervising judge of the Grand Jury investigating Attorney General Kathleen Kane
appears to have violated the Investigating Grand Jury Act when he permiited the distribution to
the media today of the Grand Jury’s Report # 2.

Section 4552 (b} of the Act authorizes the supervising judge to make a Grand Jury report public.
But Section 4552(c) states that “if the supervising judge finds that the filing of such report as a
public record may prejudice fair consideration of a pending criminal matter” then the
“supervising judge...shall order such report sealed and such report shall not be subject to
subpocna or public inspection during the pendency of such criminal matter except upon order of
the court.” (Emphasis added).

There can be no dispute whatsoever that this Report accusing Kathleen Kane of illegal leaks of
Grand Jury information “may” prejudice her legal position before due process and trial. Thus
under the cxpress terms of the Act, with all due respect, it seems to me that Judge Carpenter may
have violated this provision by making the Report public,
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Second: Section 4552 (e) states that “if the supervising judge finds that the report is critical of an
individual not indicted for a criminal offense, the supervising judge may in his sole discretion
allow the named individual to submit a response to the allegations contained in the report. The
supervising judge may then in his discretion allow the response to be attached to the repott as
part of the report before the report is made part of the public record pursuant fo subsection (b).”
(Emphasis added). ;

There can be no doubt that this report is “critical” of Kathleen Kane. I have already suggested |
the Report should not have been published under Section 4552(¢). But once the judge made the
decision to make the Report public, T respectfully suggest he abused his discretion when he
decided to publish the report without allowing Attorney General Kane to submit a response to :
the allegations of criminal conduct, and for that response to be attached to the Report released to

the public today. At the very least, his decision not to allow the rebuttal suggests a violation of .
fundamental rules of due process and fairess. i

Finally, 1 submit that the decision of Judge Carpenter to permit the Order and Grand Jury Report
dated January 20 to be made public today, on January 22, violates the spirit, if not the letter, of
the Stay issued by the Pennsylvania Supreme Court yesterday, on January 21, The Stay —
essentially, a freeze on the status quo — was a “stay of Presentment No, 60.” The Court also
stayed “any prosecution by the District Attorney of Montgomery County stemming from that
Presentment.”

It should be noted what the context of this Stay is. The stay was issued so that the Supreme
Court could determine, upon the petition of Attorney General Kane, whether or not Mr,
Carluccio’s appointment as a special prosecutor by Judge Carpenter was legal or illegal,
constitutional or constitutional.

1 submit that the decision to make public & Grand Jury Report today that concluded (we believe
wholly wrongfully) that Atlorney General Kanc had illegally leaked Grand Jury information
constitutes a prejudicial change to the status quo as represented by Presentment No. 60 and that
Judge Carpenter and his special prosecutor should not have allowed publication of the Grand
Jury Repoit.

One final comment about the contents of the Report:

Please recall my comments on January 10 at my press conference in Philadelphia. Attorney
General Kane autherized only the release of a brief report written by a senior official in the AG’s
office in March of 2014, This was five years after the 2009 Grand Jury - at which time she was
a stay-at-home mom. She never took an oath of secrecy regarding that 2009 Grand Jury.
Without taking such an oath, she cannot be found to have violated the Grand Jury Secrecy Act,
which requires only those who take the oath, and specifically listed in the Act, as subject to
secrecy requirements.



The Grand Jury Report confuises the publication in newspaper of a 2009 Memorandum, written
by the then Deputy Attorney General William Davis, with the 2014 memorandum that Attorney
General Kane authorized be disclosed to the media. That confusion has led them to the
erroneous conclusion, and perhaps witnesses who testified, that Attorney General Kane
authorized the release of the 2009 memorandum. She did not. To repeat what I said on January
10 in my press conference: Attorney General Kane has said that she never saw or read, much
less authorized the release of, that 2009 memorandum. '

The Grand Jury Report is wrong in many other respects. Suffice it to say today that I will repeat
what the Attorney General has said repeatedly: She has done nothing wrong, She has never
authorized the disclosure of Grand Jury information in violation of the Pennsylvania Grand Jury
Secrecy Act. She told the truth to the Grand Jury at all times. And I will add after recent
disclosures: She never obstructed justice. She never “oppressed” anyone under the law. And
Judge Carpenter did not list violation of the Grand Jury Secrecy Act in the list of four alleged
crimes that were made public in the last several days — this despite all the leaks that she had
violated the Act for the last four months and the appointment of the Special Prosecutor to use the
Grand Jury to investigate illegal leaks.
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Lawyer: Bitter Republican men railroading
Kathleen Kane

A T ‘ L : Lanny
Davis, attorney for Pennsylvania Attorney General Kathleen Kane, holds late morning press
conference Saturday Jan, 10, 20185, at the Hotel Monaco where he insisted that his client is being
railroaded and that the charges that she illegally leaked grand jury documents to the Philadelphia
Daily news are incorrect and unfounded by the laws of the commonwealth, Davis said his client
will be exonerated and that she will not resign. (AP Photo/Metro, Ed Hille)

By MARYCLAIRE DALE, Associated Press
Posted: 01/11/13, 5:42 AM EST | Updated; on 01/11/2015
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i orney eneral K athleen ” I 1y of L
Pennsylvania Legislature are sworn in, Tuesday, Jan. 6, 20135, at the state Capitol in Harrisburg,
Pa,

PHILADELPHIA (AP) -—— Republicans with political grudges are out to “railroad” and destroy
Pennsylvania Attorney General Kathleen Kane through a grand jury probe, a lawyer for the first
first-term Democrat said Saturday,

Washington crisis counselor Lanny Davis vowed that Kane will be vindicated, whether or not
she faces criminal charges in an investigation over a grand jury leak.

“This railroad train seems to me to be driven by some men with grudges, men who are bitter and
angry at being exposed and professionally embarrassed -— men who have political agendas to
railroad Kathleen Kane out of office and destroy her career,” Davis said.

The Philadelphia Inquirer has cited anonymous sources in saying that a special grand jury this
week recommended that Kane be charged over the 2014 leak. The Philadelphia Daily News had
reported in August that her predecessor had investigated — but never charged — a local NAACP
president over agency finances in 2009.

Adverlismment

Davis confirmed Saturday that Kane allowed a deputy to leak a 2014 summary of the NAACP
probe. However, he insisted that she did not Ieak any of the grand jury material, including a 2009
memo that was quoted,




“She has no idea who got that 2009 memo to the reporter,” Davis said. “The only thing she did,
when she read the 2014 memo, she said, ‘I have no problem with that being released. Do what
you have to do.”

Davis said Kane felt the public had a right to know about the investigation. In hindsight, he said
that may have been a political mistake but not a crime.

The former chief justice of the state Supreme Court, Ronald Castille, appointed special
prosecutor Thomas Carluccio to investigate the leak to the Daily News in a grand jury probe
overseen by Montgomery County Judge William R. Carpenter. All three men are Republicans.
They have either declined comment or not returned messages this week.

The decision on whether to pursue the grand jury’s reported recommendation and charge Kane is
now in the hands of another Republican, Montgomery County District Attorney Risa Vetri
Ferman. Davis said he hopes that Ferman keeps “an open mind.”

Davis said grudges over Kane’s review of the Jerry Sandusky child-abuse investigation — which
was run by her predecessor, outgoing Gov. Tom Corbett -— and an examination of pornography
found on state computers is motiving those out to get his client. The pornography, which Davis
called “misogynist,” brought down a state Supreme Court justice, a cabinet secretary, state
prosecutors and others,

Davis said repeatedly that Kane never knowingly disclosed any secret grand jury material. And
he pledged that she would not step down, while conceding she had made some mistakes in her
first two years in office.

“She will not resign because she is innocent,” Davis said. “She will not let them prevail.”

Kane is the first woman and the first Democrat to be elected attorney general since it became an
elective post in 1980,

She has endured a difficult year both professionally and personally. In addition to the grand jury
problem, she took heat for quashing a probe — later revived by the Philadelphia district attorney
— of lawmakers who allegedly took inappropriate gifts.

And she announced afier Christmas that she had filed for divorce from her husband of 14 years.
They have two chiidren and have lived in Clarks Summit, near Scranton.

Kane has said she is using personal funds to pay for Davis’ legal work. Davis worked as special
counsel to President Bill Clinton.
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BY CHRIS BRENNAN, Daily News Staff Writer
brennac@phlllynews.com, 215-854-6973
POSBTED: June 06, 2014

STATE ATTORNEY General Kalhleen Kane is reviswing a 2008
grand-jury invesligation of J. Whyatt Mondesire, former head of the
NAACP in Philadelphla, dnd ons of his employees, according to
-documents cbtained by the Daily News.

Mondesire's employes, Harriet Garrell, and her daughter pleaded
guilly in 2010 to stealing nearly $220,000 in state grant money for a
Job-tralining program. Garrett was sentenced tu a minimum of six
menths in jail and ordered to pay restitution. Her daughter got 18
months' probation,

A 2008 meme written by theh-Deputy Attorney General William Davis
Jr, says Investigators "uncovered what appeared to be quastionable
spending” of state money by Mondeslre,

Kane, a Demodcrat, is now trying to delermine what happened with the
Mandesire investigation, Gov, Corbelt, a Republican, was the altormey
general at the fimse.

Mondesire, 64, says he was never gueslionsd and denles any financial
wrongdoing.

The 2009 Davis memo detailed for his bosses what had been
uncovered about Mondesire and Garretl, who werked at the
Philadelphia Sunday Sun, a weekly riewspaper Mondesire publishes.

A nonprofil calied Naxit Generation Communtly Development Corp.,
which is operated by Mondesire, held a slate-government grant for &
jobs-traning pregram in 2004 and 2008, but handed It off to Garrett,
who ran sriother nonprofit cafled Creative Urban Edusation Systerns,
or CLIES, accerding to the Davis memo.

Mondesire was listed as chairman of the CLES board, the memo
noted, while Garrett served as the treasurer for Next Generation's
board.

Davis wrote hls memo ¢ then-Chlef Deputy Altorney General Frank
Fina and then-Senlor Deputy Altomey General E. Marc Costanze.

Corbett, as attorney general, named Fina In 2006 {0 hsad anew
public-corruption unit and Costanzo to werk on cases for the unit In the
Philadelphia vegion.

Fina and Costanzo now work in a similar unit for District Attorney Seth
Wiliiams.

In the memo, Davis-wrate;

* Nexi Genaratior's bank-account records, obtained with a grand-jury
suhpoena, showed deposits of $1.3 millicn in govermnment grants in a
one-year period.

R

lee‘ Twest: ~ 84

Eat THIS, Never Diet Ag

" See why millions are praising this as the
“Holy Grail” of weight loss, .. [continuie]

54 Politicians Pull Mohey Out
Of V.5, Banks?

Already, an estdmated $10.1 million hat leaked out of
U.5. benks. Could these "private withdrawals' spell the

end for American banks?
LEARN MORE >

We Recommend

The Rev, Carl Fitchett to lead Philly
NAACP
Aprit 18, 2014

Questions over Philly NAACP ﬁnanceq
January 24, 2014

Beard members from NAACP leader's
nonprofit sue to see the books
June 6, 2014

Philly NAACP dispute out in the open
Fobruary 13, 2014

Another $521,000 In the acrount came from poltical campaigns, rent payments and the intermingling of monay from the Sunday

Sun, which 1s owned and operated by Mondesire, the memo sald.

* Next Generation paid $2,272 to the Fhiladelphia Club, a private and exclusive clul in Canter Clty.

* Next Generation spent "tens of thousands,” willing checks to pay Mondesire's American Express bill for "clothes, food, lodging
gas and entertainment” and a loan fram Mellon Bank, There were also checks writlen to Mondesire and te "eash.”

* Nexi Generalion wrote checks for $168,880 te Charles and Claudia Tasco and thelr company, C&C Construction. (Charles
Taseo is the son of Clty Ceuncliwoman Marian Tasco, & friend and political ally of Mendeslre's for more than three decades.)

* 6,431 in CUES money was given to Mondasire for what Garrett calied consulting Thal type of expense was not allowed

according to the rules.of the grant.

http://articles.philly.com/2014-06-06/news/50390468_1_memo-whyatt-mondesire-generati... 8/16/2015
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* I3 "various correspondence” between Garratt and Mendasire discoverad by Investigators, she guesiloned payments of more than
$70,000 he made lo Claudia Tasco,

* GUES pald $1,099 for health insuranca fer Mondesire.

* Davis wanted to quastion Mondesire - and possibly subpoena him for sworn granc-jury testimony - about Garrett, CUES and
Nexi Generation,

Never questioned
Mondesire, m former inquirsr reporter who servad as the top alde to the late U.S. Rep. Bill Gray, sald no one from the A.G.'s Cffice
ever questionad him.

"Wa didn't use any mopey for parsonal gain," Mondesire $afd.
He said that he has not seen the A.G, Offlce’s documents and twice declined an offer from the Dally News to revisw them.

Mondesire sald G&C Construction werked on four properties, including the NAACP headquarters and his newspaper office, where
the Next Generatlon non-profil is also located,

"We beught supplies with my American Express card for construction,” he sald.

"They never asked me & single guestion back in 2009. We rehabbed the buildings. We spent money buying stuff for the buildings,
construction and paying off developers.”

Garrett declined to commenl about the invesligations. Her daughter dld not respond to requests for comment.
Tia May 2010 news release about Garrett's arrest featured Corbett laying out the charges.

Corbett ¢id not respend this week 1o two guestions: Was he briefed on the Mondesire investigation and did he play a role in
deciding what happened with that probe?

Mondesire was suspended by the NAACP's pational headquacters in April after he feuded publicly with board members about the
finances of the local chapter and Next Generation,

Those zoard members - Sid Booker, Denald "Ducky" Birts and the Rev. Elisha Morris - also wers suspended.

Booker and Morris, who say they are still Next Generation board members, are now asking a Commeon Pleas Judge to force
Mondesira to show them ihie nonprofit's financlal records,

As & judge considers thal request, Kane's staff Is reviewing what became of the 2002 Mondesire probe,

David Pelfer, who heads the A.G.'s Bureau of Special Investigations, on March 21 Interviewed Michael Miletto, the spaclal agent
who investigated Garrett and Mondesire.

The Daily News obtained & transcript of that laped inlerview,
Miletto told Peifer that he subpoenaed Next Generation's bank accoum, the Iranscript shows,

"When | did that, | found thal there was & whole bunch of meney that appeared 1o me to be danations to the NAACP, hot
[Mondesire], and they were golng into Next Generation’s account and they were being used for [Mondeslre's] Iifestyle - much of It,"
Mietto told Peifer.

Miletto said he was taken off the case after Fina and Costanzo wera told about the probe, according o the transcript,

Miletto sald "eriminal activily was just ignered" afler that, He added that two accourtants who had worked for Mondesire had
provided taped statements, with ons asking for immunily and the other asking for protection,

Flha and Costanzo declined to comment about the Mondesire investigation, citing the secrecy of grand-jury proceedings.
Davis, now In private praclice, alse declined 10 comment, clting the same restriction,

Miletto, who still works for the A.G.'s office, also declined to comment.

Peffer referred questions to Kane's communications staff,

J.J. Abbotl, a spokesman for Kane, declined to comment.

The Kane-Fina feud
Fina and Costanzo have a complicated and controversial relationship with Kane,

Kane criticized Corbeti's tenure as attorney gensral when she ran for office In 2012, specilically targeting the Penn State child-
abuse scandal that senl former assistan! football coath Jerry Sandusky o prison.

IKane's staff is now conducting an exlensive review of that investigation,
Fina led the Sandusky probe.

Kane, on Feb. 5, issued 2 statement noling that her office's Sandusky review had been underway for one year, adding that delays
in the underaking "wil ba described In mere detail when the repoil is made public.”

A month later, the Inguirer reported that Kane declined to pursue an investigation previously led by Fina and Costanio, starting in
2010, that used Philadelphia lobbyist Tyren All as a confidential Informant to tape eonversations wilth four Philly state
representatives and a former Traffic Court Judge. On the tapes, the reprasentatives and judge accept cash or gifts from All,

Kane has said Fina dropped 2,032 oriminal counts against All, who had been charged with stealing $430,000 from a stale
program, 24 days before she was swom into office.

She sald that "exiraordinarily lenlent” deal "crippied the thance of thls case succeeding in prosecution.”
Flna, in a letter published by the Inquirer a weok after the first story ran, called on Kane to explain her declsion.

The Inguirer also published a letter that day from Fina's boss, Willams, critlcal of Kane.

Kane. eventually turned ovar the Ali case file lo Willams, whe is now examining whether charges can be brought against the four

represenlatives and the Traffie Court judga, who is currsnlly on trial in an unrelated federal corption case.

http://articles.philly.com/2014-06-06/news/50390468 1 memo-whyatt-mondesire-generati... 8/16/2015
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Pennsylvania Attorney General, Kathleen
Kane, Charged in Leak Case

By RICHARD PEREZ-PENA  AUG. 6, 2015

A prosecutor filed criminal charges on Thursday against Pennsylvania’s attorney
general, Kathleen G. Kane, in a convoluted tale of political maneuvering and
retribution that threatens the career of an official who, until recently, was seen as
one of her state’s rising stars.

Ms. Kane, a Democrat in her first term, has been accused of illegally giving
grand jury documents to a newspaper in order to embarrass a critic, and then trying
to cover up her actions with false testimony to a different grand jury. The
Montgomery County district attorney, Risa V. Ferman, charged the attorney general
with counts that include perjury and obstruction of justice. Ms. Ferman also filed a
related charge against an aide to Ms, Kane. '

“Kane devised a scheme to secretly leak confidential information and secret
grand jury items directly to media,” Ms. Ferman, a Republican, said at a news
conference in Norristown. And then, before a grand jury, “she lied repeatedly about
her own actions, about the law and about other matters.”

Ms. Kane has admitted to leaking material, but insisted that it was not covered
by grand jury secrecy requirements.

“I have maintained my innocence from the day these allegations surfaced and I
continue to do so today,” she said in a statement, adding that she would not step
down, “A resignation would be an admission of guilt and I'm not guilty.”

Exhibit H

e o,
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Ms. Kane, 49, was elected in 2012, becoming the first Democrat and the first
woman to become attorney general since the post became elective in 1980. Before
and after that election, she drew attention for sharp criticism of the job done by the
office before she took over, under Tom Corbett, a former attorney general who was
elected governor in 2010, and Frank G. Fina, a longtime chief deputy attorney
general.

Ms. Kane made a name for herself during the campaign by charging that the
office dragged its feet in investigating child molesting charges against Jerry
Sandusky, the former assistant football coach at Penn State who was later convicted.
After taking office, she dropped a case against several elected officials accused of
taking gifts in a sting operation run by the attorney general’s office, claiming that it
had been mishandled by people who went before her.

Mr. Fina, who handled both of those cases, was criticized by name by Ms. Kane,
and he publicly disputed her claims about the cases. Her critics have charged her
with political opportunism, noting that the officials snared in the sting were all
Democrats.

Last year, The Philadelphia Daily News reported that Ms. Kane was reviewing
another old case handled by Mr. Corbett and Mr. Fina: the attorney general’s office
had led a grand jury investigation of an N.A.A.C.P. chapter president in 2009,
finding evidence of financial impropriety, but never interviewed him or filed charges.

Ms. Kane’s critics claimed that she had leaked grand jury materials to embarrass
and discredit Mr. Fina.

A judge appointed a special prosecutor to convene a new grand jury and look
into the leak — an appointment that Ms. Kane challenged before the state Supreme
Court, where she lost. She testified before that grand jury, as did some of her aides.

That grand jury concluded that Ms. Kane had orchestrated the leaks as a
campaign of retaliation against Mr. Fina, and lied about her actions in her testimony.
Its report, delivered to Ms. Ferman in December and made public in April,
recommended criminal charges, but left the matter up to Ms. Ferman.

http://www.nytimes.com/2015/08/07/us/pennsyivania-attorney-general-kathleen-kane-charged-in-le.., 8/6/2015




Pennsylvania Attorney General, Kathleen Kane, Charged in Leak Case - The New York Times Page 3 of 3

In addition to charging Ms. Kane, the district attorney charged a member of her
security detail, Patrick R. Reese, with indirect criminal contempt, claiming that he
gained illegal access to information about last year’s grand jury inquiry while it was
underway.

Ms. Kane was charged with perjury, criminal conspiracy, obstructing
administration of law or other governmental function, official oppression, and false
swearing.

© 2015 The New York Times Campany
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Policy to suspend employees with felony
charges doesn't apply to Pa. AG

<style> .es-carousel ul display:block; } </style>

AP
Pennsylvania Attorney General Kathleen Kane (right), accompanied by New York Attorney General Eric
Schneiderman, speaks about a multistate task force formed to address the Northeast heroin crisis during
a news conference Qct. 8, 2014, in New York.
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By Brad Bumsted
Tuesday, July 7, 2015, 12:48 p.m.

HARRISBURG — A policy adopted by Attorney General Kathleen Kane requires suspension without
pay for any employee of her office charged with a felony, but the rule does not apply to Kane, who is
under criminal investigation.

Kane was not under investigation when she signed a code of conduct for employees in October
2013. Kane readopted the policy from 1998 along with other rules for employees during her first year
in office, a former aide said,

The provision requiring suspension for accused felons “does not cover the atiorney general, who is
an elected official rather than an employee,” her spokesman Chuck Ardo said Tuesday.

State officials said it is discretionary for elected officials to include themselves in such policies.
Philadelphia lawyer George Parry, a former federal and city prosecutor, said, “I'd have to give (Kane)
the benefit of the doubt if it was in place when (Tom) Corbett was attorney general. | could not say
she was hypoctitical.”

Kane —- the first wormnan and first Democrat elected attorney general — repeatedly has denied any
wrongdoing since a statewide grand jury recommended charging her with perjury, obstruction of
justice, official oppression and contempt, most of which are felonies, in connection with documents
allegedly covered by grand jury secrecy rules that were leaked to a Philadelphia newspaper.

Some Capitol observers believe Montgomery County District Attorney Risa Vetri Ferman will decide
soon whether to prosecute Kane, though Ferman has no timeline.

Ferman could decide not to charge Kane, or Kane could resign as part of a plea deal. Kane has said
she would fight any charges.

The attorney general, treasurer and auditor general are statewide elective offices, and
Pennsylvanians elect all judges, some of them statewide.

m : b »', \ ‘ DT
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The auditor general “is not exempt from the office's code of conduct,” said Barry Ciccocioppo,
communications director for Auditor General Eugene DePasquale.

Anyone charged with a work-related crime in DePasquale's office would be suspended without pay.
A felony conviction requires termination. Nothing precludes the auditor general from taking action
against employees charged with crimes other than felonies and work-related iltegality, the agency's
code says.

Treasurer Rob McCord resigned in January while under investigation by federal authorities for
corruption and later pleaded guilty to extortion for shaking down state contractors for campaign
contributions while running for governor last year, McCord has not been sentenced.

His resignation “was pursuant to Rob's decision,” sald Christopher Craig, who was acting freasurer
untit the Senate last month confirmed Timothy Reese, a nominee of Gov. Tom Wolf.

The treasury does have a written policy providing for immediate suspension without pay if
employees are charged with a crime, Craig said,

Any judge can be suspended with or without pay by the Supreme Court or the Court of Judicial
Discipline, a court spokesman said. Court employees are required to report felony convictions to
supervisors. They can be suspended with pay, pending an internal investigation. There is no
automatic suspension for judges or staff; it depends on circumstances, including whether the crime
was job-related or the person poses a threat.

“The code of conduct should apply to all employees in the hive, from the worker bees fo the queen
bee," said Eric Epstein, co-founder of Rock the Capital, a government reform group.

Epstein said Kane “voluntarily signed up to continue a policy that is unfair and inequitable.” She
could apply the policy fo herself if she wanted, he said.

Two decades ago, former Attorney General Ernie Preate resigned as part of a plea bargain with
federal prosecutors. He pleaded guilty to mail fraud and served 11 months in prison. The crime
stemmed from illegal campaign donations to Preate from video poker operators.

Brad Bumsted is Trib Total Media's state Capifol reporter.
<style> es-carouss| ul{ display:block; } </style>
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Playing the K card

FOSTED: Tuesday, July 21, 2018, 5:38 PM

Read more at http:/favew.philly.com/philly/blogs/crime_and_punishment#EOh37IrR5ChiuLKIL99

Joe Slobodzian
PQSTED: WEDNESDAY, JULY 22, 2015, 910 AM
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The play scmetimes gets rough in the courtroom and sometimes a tawyer's verbal shot fands south of the belt.

Maybe thaf's what happened Wednesday to veteran Philadelphia criminal defense lawyer Nino V. Tinari, one of the lawyers
defending former city Cemmeon Fleas Court Judge Willis W. Berry Jr. against ariminal conflict of interest charges brought by
state prosecutors.

Qluestioning prosecution witness Eric Eklund, an agent for the state Attorney General's office, Tinari asked in faux innocence
about his employer: "That means you work for Kathleen Kane?"

If the impeort of Tinari's remark escaped some jurors, the reaction of Deputy Attorney General Daniel J. Dye did not.

e Exhibit J




Dye angrily objected: "If we're going to piay that way" and then went on to say that Eklund, he and everyone else who
worked for the Atlorney Generaf's office worked for the "paople of the Commonwealth of Pennsylvania.”

Tinari then had his own objection: " think you're objecting in anger.”

The jurors, some smiling, watched as Common Pleas Court Judge S, Gerald Corso, a senior judge from Montgomery
County specially assigned to preside over the trial, ordered the fawyers into an anteroom.

The allegations ~ Berry, 72, used his judicial office and staff to manage his personal real estate business — go back to 2007
in a series of articles in The Inquirer. Two years later, after a probe by the state's judiciary, Berry was suspended without pay
for four months for what the Court of Judicial Discipline determined was a conflict of interest. But it was not until May 2074,
almost two years after Berry retirad following 16 years on the bench, that the Aftorney General's office announced the
criminal charges against Berry.

That last fact has been cited repeatedly by Berry's [awyers in an unsuceessful attempt to get the charges dismissed under
the theory he's being punished twice for the same crime. |n the interim, however, Kane has run into her own legal problems.
A grand jury in Mentgomery County has recommended Kane be charged with perjury, official oppressicn and related
charges for leaking confidential information to a newspaper to embarrass a critic, A second grand jury in Philadelphia is
reportedly looking into Kane's decision not to prosecute six elected Democratic officials caught on tape taking money or gifts
from a lobbyist in an undercover sting investigation,

When judge and lawyers emerged from behind closed doors and the sparks between Tinari and Dye threatened to rasume,
Corso cut them both off.

"l think you beth made your points,” the judge added.

Read more at hitp://www phiily.com/philly/blogs/crime_and_punishment/Playlng-the-K-card. htmi#VutdcAwizyDRjSvU. 96
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fter - being  criminally. charged .
last week, state Aitorney General '

M. Kathleen Kane said she will .fight

" back and tefused to step .down. But her .

league of supporters, credibility and political

prospects seem to have all but dnsappeared

observers said.

‘Kane was charged Aug. 6 in Montgomery B
County with obstructing administration of

law or other governmental function, official
oppression, criminal conspiracy, petjury and

‘Talse swearing: She- was arralgrred nver the

weekend. . .

Since Montgomery County District -

Attormney Risa Vetri Ferman announced the
charges, other public officials have pub-

licly praised the prosecution, called for’

Kane’s resignation ar both; Gov. Tom Wolf

" and Philadelphia District Attorney R. Seth
Williams both issued public statements hours

after the announcement of charges, and a
number of legislators from both parties have

" State Attorney -General 'Kathleen Kane ™

. material and then Hed about it under cath

AP photo by Lantens Keserson -

" -arrives to be processed and. arraigned
.on charges she leaked secret grand-jury

Aug, 8 at thé Montgomery County detec-
tive bureau in Nomstown,

" reportedly stated that Kane"should step down.
“Ske’s a woman on her own island now
that the govcmor has weighed in espccxally,”,

Kane consinues o ‘l 0
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THE LEGAL INTELLIGENCER
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" VOLP.918

said "Jeff Jubelirer, -consultant 2t Beltevue -

Communications Grotp. “Wolf coming out
.. i8 10 me the nail in the coffin.”

ZEG who have made statements acknowl-
" edged that. Kano is entitled to due process,

but they doubt her ability to fulfill the duties

of attorney generat while fighting the charges, -

- “T'ye not seen anybody say she should stay

- in her job, since last Thursday,” said G. Terry

Em&oubw. director of the Center for Politics

and Public Affajrs at Franklin & Marshall

College. “If you want a full-throated, tough
m%oomﬁ for her, there are none Eﬂd EH
T've seen™ -

Former Pmonnow Q@ﬁoﬂ& Ernest U Preate
.# noted that, along with nwwmwmﬁm against

. the criminal charges, Kane has to fight off

efforts by the General Assembly to-impeach
her, continie managing the hundreds of ers-

‘ployees making up the office, E.m contiue Lo
handle her personat life. -
“1t’s'a physically and’ nEoﬁoumuw gﬂm

experience.” said Preate, who stepped .down .

. in 1995 the day he was charged with political

noﬂ.amﬂow “Youw're mqgﬁm n_uﬁ.m_wm WOITY-

.. ing about your family, worrying about your

taw ticense. That’s a plate full of difficulty.”-
Preate added the difficulties at.the office

* will likely only get worse the closer the case
" gets to trial. He noted several key witnesses

mentioned in the affidavit are still working

in her office, including first anﬁﬂ@ attorney
general Broce Beemer.

“You got uﬁdH own stail being principat
witnesses mm&um» you, but you omﬁwon them

,. W ,m.rm Estate mmmnmmmm b.%ma«w ﬁoﬁﬁﬁmm om ﬁwm
i lewish Federation of Greater mw”mmammuwwm

to mm.b axound mba ocmw your every whim?”’

he said. |

KANE'S ummmem

While she rq.mcmn 2 statement mowoéém Eo
indictnent, Kane is cxpected to address the

" charges at.a press conference Wednesday in

Harrisborg, which she announced Monday.
"In a statement last week, Kane's atiomey,
Gerald L. Shargel of Winston & Strawn,

said the attorney mgmaa is “inrocent of any -

wrongdoing.”
“At.no time did she believe Eﬁ mﬁ@ was

- asking or directing anyone to do amything -

improper or unlawful,” Shargel said.” .
Axn affidavit released with Kane’s charging

~documents listed. four alleged false state-

ments, attributed to the attorney general dur-

. ing her November 2014 testimony before a

grand j jury. But mwﬁm& said “she aﬁﬂm& no
ukr\ ”

“I’s not about what wm@ununa
whether the actions she admits she ook con-
stitte a crime,” said-Jeffrey M, Lindy, crimi-
nal defense attorney and former “prosecutor,

_of Kanc’s cxpected defense. “That totally
misses the poini of whether” the atiorney

general mwocE bave been obmmmon in a smear
camnpaign.”’ ,

Kane made her motive clear i in mEEH ex-

changes with media strategists, the affidavit
said. In ome, she said, *“This is war)” seem-

- ingly with regard to former chief deputy

attoxney mﬁﬂ,& Frank G. Fina. In another,
the affidavit said, “She shared her feelings of
wanting to make ‘Seth E@BB& pay.” L

While Kane has mainiained that she will
not step down, defense atiorpey William
DeStefano of Stevens & Lee noted that sev-
eral ﬁmwma officials have used their offices as

= s about

.20t Pz_w:mm .

a cmnmmhnbm GEMM and wﬂa this nocE still cm ,
a possibility for Kane.

“But either way, court waichers doubted that
Ferman would be willing to drop the perjury
numumm,. which is the single felony charge that
Kzné faces, especially since Fermian is mun-

,aamwummmmmﬂomﬁngoamonﬁ@Oo:ﬂmw.
- Court of Commeon Pleas bench, .

DeStefano added Ferman’s decision to
continue investigating the case on her own for
several months afier a statewide grand jury

" recommended charges is an indicaifon that .
the case against Kane is strong. . .
“A grand jury is more inclined to owmaqn.,

anybody,” DeStefano said. “The fact that
Ferman’s office did another.investigation, it
seems to me it would appear that the charges

- are more valid than if Emw Emn did a grand

._E.% E<omnmmnon

IF NO RESIGNATION, mmgadbw.w

‘Observers have_noted ‘the mo%&mnw that
the legislature could impeach Kane. A group
from the House of Representatives, led by
state Rep. Daryl D. Metcalfe, R-Butler, intro-

duced a resolution to do so Morday, which

was referred to the House GoBB..&nn on m&ﬁ

. Government. -

Despite. the Erwmmnowm at wﬁ& Lindy

'said, an impeachment may not be easily at-
. tained, but Kane’s o.mmn@ could still wﬁnaow
‘effectively. ,

“You can’t, Emﬁ Eﬁamnv someone v@nmmmo
they’re charged with a crime,” he said. "The

attomey general can be embartled in all kinds -
of stuff and the career proseclutors are moEm '

to keep prosecuting,”
. But Kane’s oa&.&mw@ HuuoEmEm could
bleed into her office™s ability &0 ?dmmnﬁm

. cases, DeStefano said.

. >nnoH&wm to DeStefano, who often iries

Office, Kane’s legal woes will

an elephant in the. room.

" cases that have been brought by the Attomey
-General’s ‘
likely not be the bedfock for any defease ar- .

- gnments, but overall the topic could become

“You could get juross who don’t tust the -

investigators and prosecntors as Tauch as they
" normally would,” DeStefano said. “It’s not -

necessarily bad for defense attorneys.”

. Others have highlighted the petential for

the. Office of Disciplinary Counsel to petition
the state Supreme Court for injunctive relief

in the form of a temporary mamwmumwou of

HQS@ s law license.

Wmnm also faces a re-election pmﬁ mmu if she .

is able to retain hber position until then.
 Madonna said voter§ may not see the attor-
ney general’s duties as being of “paramonnt

importance” in their daily lives. But, he said,
it 1s still -one of the most visible mﬁﬁ ommnnw

in Pennsylvania.

- T think the voters intaitively understand
how important the office is, and how impor-. .
- tant this is,” Madonna said. So if she runs, it

would be a huge uphill climb.” .
'He added the Democratic Party would
likely seek someone o run against Kane.
Noo&&wmw of how her crimtinal case pro-
ceeds, Jubelirer said, »e.wwmh.oﬁ Wmmo s po-
litical future seems bleak.
“T just think mwﬁ s done,” he said. wﬁﬁnw 'S

"nowhere (o go”
.+ Lizzy Enhmxnm ‘can be nbﬁn&m& at 215-
557-2493 or Imclellgn@alm.com. Follow her.

on Twitter @LizzyMcLellTLL, .

" Max Mitchell can be contacted at 215-557-
2354 or mmitchell@alm.com. w.omoé him on
ﬂﬁﬁm&w @MMitcheHTLI, +
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