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. \ Department of Public
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FOI Request 120/2015

th
4 October 2015
Mr Gavin Sheridan
[gavinsblog@gmail.com]

Dear Gavin

[ refer to our recent e-mails in relation to the above FOI request and refining of same. Your
latest text forwarded by e-mail dated 28 September/@)12.58 seeks access to the following:

(a) Representations from NTMA/NAMA and An Garda Siochana in relation to the FOI
Bill in the form of records of meetings between the Department and any of these three
organisations from January 2013 to December 2013; and

(b) Minutes of “internal meetings” (defined as meetings between DPER officials) in
September, October and November 2013 that discussed the FOI Bill, either specifically or as
an item on a broader agenda.

In relation to Part (a) of your request, the following is relevant:

e 1did not limit my search to the period you requested but I searched back to the
Programme for Government in 2011 when the commitment to extend FOI to all
public bodies, including the administrative side of An Garda Siochana, was made;

e linterpreted meetings with An Garda Siochana to include meetings with the
Department of Justice in relation to An Garda Siochana;

e Although your request was limited to records of meetings, I decided to include the
submission made by D/Justice dated 23 December 2011 which sets out D/Justice case
in relation to FOI and An Garda Siochana and is referred to in some of the minutes of
meetings;

s In examining the records of meetings relating to NTMA/NAMA, I came upon some
records relating to follow-up from meetings and I have interpreted your request as
encompassing these records.

I have retrieved 10 records in relation to Part (a) of your request on the basis set out above
and details are provided in the attached Schedule. I have decided to grant access to all of
these records and copies are attached. The only text redacted from these records is text that is
not relevant to your request.

Tithe an Rialtais, Government Buildings,

Sraid Mhuirfean Uacht, Upper Merrion Street, T: +353 1676 7571
Baile Atha Cliath 2, Dublin 2, F: +353 1678 9936
Eire. Ireland. www.per.gov.ie
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In relation to Part (b) of your request, you are correct that there was only a small group of
officials dealing with the FOI Bill, composed primarily of Emer Hogan, my Assistant
Principal and myself as Principal Officer. We would have had interaction almost on a daily
basis to progress drafting issues. These would not have been formal meetings and minutes
would not have been kept. There would also have been meetings with my Assistant
Secretary, William Beausang on FOI. Although we would not have formal minutes of these
meetings either, I did take manual notes of these and of some meetings of the Unit and I am
considering such notes as being comprehended by your request.

[ have retrieved 8 records in relation to Part (b) of your request as set out above and details
are provided in the attached Schedule. 1 have decided to grant access to all of these records
and copies are attached.

Although your request in fact required in excess of 5 hours search, retrieval and copying time

I decided, in view of the efforts made to refine your request, that I would process your
request free of charge on this occasion.

Right of Appeal

Under the FOI Act I am required to inform you that if you are not satisfied with this decision
you may appeal in writing to the Freedom of Information Unit, Department of Public
Expenditure and Reform, Upper Merrion Street, Dublin 2. You must make this appeal within
four weeks from the date of this notification (the making of a late appeal may be allowed in
appropriate circumstances). The appeal process known as internal review, will involve a
complete reconsideration of the matter by a more senior member of the staff of this Department.
The decision on the internal review will be given within 3 weeks of receipt of your letter.
Please note that there is a fee of €30 for making an appeal or €10 for medical card holders. The
fee, which should accompany your appeal, can be paid by way of Bank Draft, Money Order,
Postal Order or personal cheque made payable to the Accountant, Department of Public
Expenditure and Reform.

If you have any queries regarding this correspondence you can contact me by telephone at
6045311 or by e-mail at Evelyn.O’Connor@per.gov.ie.

Yours sincerely

6\"11-'\ O\ Connsr

Evelyn O’Connor
Principal
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(a)

(b)

the FOI Bill, either specifically or as an item on a broader agenda.

SCHEDULE OF RECORDS

Gavin Sheridan 120/2015

Representations from NTMA/NAMA and An Garda Siochana in relation to the FOI Bill in the form of records of meetings between the
Department and any of these three organisations from January 2013 to December 2013; and

Minutes of “internal meetings” (defined as meetings between DPER officials) in September, October and November 2013 that discussed

from NTMA including
NTMA comments on issues
paper prepared by D/PER
following meeting with

Record | Brief description and date of File Ref No. of | Decision: Basis of Reason for | Public Interest | Record Edited/Identify
No record pages Grant/ Refusal: Decision Considerations Deletions
PartGrant/ | Section of (for and
L Refuse Act against release)
Part (a) of request —
- NTMA/NAMA
1 E-mail dated 17 July 2012 Grant
attaching issues paper
prepared by D/PER following
meeting with NTMA/NAMA
on 16 July 2012
2 E-mail dated 18 July 2012 Grant




NTMA/NAMA on 16 July
2012

Paper prepared by D/PER
following meeting with
NTMA on 8 November 2012.

Grant

Note of meeting held with
NTMA on 7 March 2013

Grant

Part (a) of request — An Garda
Siochana

Note of meeting held with
D/Justice & Equality on
27/9/11

Grant

Only text redacted is text
not relevant to request

Letter from D/Justice &
Equality dated 23/12/11
setting out position re An
Garda Siochana and FOI

Grant

Only text redacted is text
not relevant to request

Note of meeting with
D/Justice on 20 January 2012

Grant

Only text redacted is text
not relevant to request

Note of meeting held with
D/Justice & Equality on
2/3/12

Grant

Only text redacted is text
not relevant to request

Manuscript note of meeting
with D/Justice on 7 June 2012

Grant

10

Manuscript note of meeting
with D/Justice and An Garda
Siochana on 11 November
2014

Grant




Part (b) of request

11 Manuscript note of meeting Grant
with William Beausang (WB)
on 5/9/13

12 Manuscript note of meeting Grant
with WB on 16/9/13

13 Manuscript note of meeting Grant
with WB on 24/9/13

14 Manuscript note of Unit Grant
Meeting on 10/10/13

15 Manuscript note of meeting Grant
with WB on 21/10/13

16 Manuscript note of internal Grant
meeting 15/11/13

17 Manuscript note of meeting Grant
with WB on 18/11/13

18 Manuscript note of meeting Grant

with WB on 19/11/13
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Fromy Limer Hogan

Sent: 21 danuary 2015 1134

To: Emer Hogan

Subject: FW: Meeting Tomorrow

Attachments: NTMA Group issues note.doc

From: Beausang, William
Sent: 17 july 2012 17:28

To: 'Adrian O'Donovan'
Cc: Andrew O’Flanagan; Aideen O'Reilly; O'Connor, Evelyn; 'Richard Humphreys'

Subject: RE: Meeting Tomorrow

Adrian,

Following our discussion yesterday, please see 'non-paper' attached in which we tried to capture the issues we went
through yesterday and identify in broad terms how we might to propose to address them.

As you will see the document is presented as a DPER paper but with the objective of setting out clearly the problems
you identified and how we would propose to address them in the context of the public financial bodies participating

in FOL.

I would be grateful therefore if you and your colieagues could review the note and let me have your obs. as
appropriate both in overall terms as well as reflecting back any suggested drafting changes that you believeare -
necessary. '

You will note that as a drafting convenience on our part we have set out in a number of places a view attributed to

the NTMA on particular aspects of the issues we are reviewing. Where we did this we were relying on our
recollection of yesterday's discussions but needless to say are entirely in your hands in terms of how you wish the

agency's position-on these issues to be represented (including if at all).

In any event as we agreed yesterday the whole paper is 'without prejudice’ to formal positions and is intended to
explore the potential for identifying a possible way forward in advance of Government consideration of our FOI

proposals more generally.

The timeline on this is not that favourable given the Minister's plan to bring these proposals to Govt next week and
consequently we would appreciate your early feedback on the approach, if at all possible

We are of course available to discuss any aspect over the phone or at a meeting if that would be helpful.

Many thanks

William




——

From: Adrian O'Donovan (mailto A0Bonovan@nima.ie]

Sent: 13 uly 2012 17:31

To: Beausang, William; O'Connor, Evelyn

Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann rfhumphreys@gmall com'; O'Connor, Evely

Subject: RE: Meeting Tomorrow
Agreed. See you Monday

Adriam

From: Beausang, William [mailto:William.Beausang@per.gov.ie]

Sent: 13 July 2012 17:24

To: Beausang, William; AdnanODonovan O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com’; OConnor Evelyr

Subject: RE: Meeting Tomorrow
Adrian, could we meet on Monday at 6pm in 7-9 Merrion Row - Evelyn is interviewing until 5.30pm in the Custom

House.
Thanks

william

From: Beausang, William
Sent: 13 July 2012 11:18

To: 'Adrian O'Donovan'; O'Connor, Evelyn
Cc: Andrew O' Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; rfhumphreys@gmall com; O'Connor, Evelyn

Subject: RE: Meeting Tomorrow
Adrian
That would be great. Richard Humphreys is flexible on Monday.

Evelyn is interviewing on Monday pm but we can schedule for whenever she is freed up after five.
I will be talking to her in the early pm and will confirm a time.

Many thanks

From: Adrian O'Donovan [mailto:AODonovan@ntma.ie)

© Sent: 13 July 2012 10:42

To: Beausang, William; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; rfhumphreys@gmail.com

Subject: RE: Meeting Tomorrow

William
Could do Monday, but due to prior commitments some people have it would have to be 5.00 or after. You might let

me know if this suits.

Adrian
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Confidential Draft

Proposed Extension of Freedom of Information — Public Financial Bodics'

I. Overview
11 Freedom of Information contributes to greater openness and transparency. It has

“been instrumental in underpinning greater accountability by facilitating the release of

[nternational studies have

1

information needed o hold . public bodies to account.
highlighted the positive impacts of greater transparency on public governance

1.2 The limited application of Freedom of Information and the incomplete coverage
of the public service is an important weakness in improving public access to official

“information particularly since gaps in coverage show little consistency and appear

arbitrary in some respects. The Programme for Government. therefore. contains a
commitment to extend Freedom of Information to all public bodies.

3 There is a requirement in the public sector that public bodies demonstrate that the
use of public resources has been effective, economical. and efficient and that it complies
with all law and meets community standards of probity and propriety. Such scrutiny is
required because of the non-voluntary relationship between Government and taxpayers
who finance government activities and the different rule of law which applies in the

l 5

public sector as opposed to the private sector.

1.4 Freedom of Information legislation has, however, previously been applied to a
quite limited extent to public bodies with significant commercial activities. In addition
public’ financial bodies are currently operating in a hugely challenging commercial and
financial / economic environment. Specific and targeted legislative change is, therefore,
required to facilitate the extension of Ireland’s Freedom of Information regime to
encompass these bodies in order to pre-empt any significant risk of a serious competitive
disadvantage arising which has the potential to give rise to substantial costs to the State

and its citizens.

1.5  While some of the measures proposed may be exceptional in current
circumstances the public interest is that every opportunity to attract investment in Ireland
is maintained and no requirement is imposed on a public financial body that gives rise to
serious or substantial competitive disadvantage notwithstanding that public bodies owing
to their reliance on public funds are properly subject to higher standards of accountability

and disclosure than apply to private bodies.

1.6 In this context, a particular priority is to strike a correct balance between the
public interest in allowing access to official information held by these bodies and
safeguarding highly commercially and market sensitive information (relating to the

performance of their own statutory functions) against release.

'NTMA, NAMA, NPRF, NDFA




2. Investor Confidentiality _ _
2.1 Absolute confidentiality of the engagement by the public financial bodies with

potential investors in Ireland must be preserved

Assessment

2.2 In seeking to encourage and promote future interest in [rish Government Bonds
the NTMA s currently operating in verv challenging market conditions.  Credit rating
downgrades and the programme of international assistance has eroded much of the
State’s previous investor base.  This had contributed to a requirement to engage with
classes of potential investors (e.g. Sovereign Wealth Funds. Hedge Funds etc.) who

required confirmation of the absolute confidentiality of anv engagement with the Irish
authorities (for reasons of market / commercial sensitivity of that information).

9 Mo}

2.3 While the NTMA would believe that the exemptions available under the Act
would in any event be protect this information from premature release. the potential for
independent third-party review under the Act would prevent the NTMA from giving an

absolute or categorical assurance of confidentiality.

2.4 In addition in view of the State’s current financial circumstances progress towards
the objective of restoring the State’s re-entry to the capital markets depends to a much
greater extent that in advance of the financial / banking crisis on the ability of the NTMA
to secure and maintain interest among this investor group in participating in future market
issuance given the availability of investment opportunities elsewhere.

2.5 Similar considerations arise in relation to the objectives of the other public

financial bodies.

Proposal :
[t is proposed, therefore, that a mandatory exclusion should apply by way of an

2.6
order made under the First Schedule in respect of the identity of commercial

counterparties with whom the public financial bodies engage with in performing their
functions in relation to Irish bond market, the Strategic Investment Fund, in PPPs and in
other areas that these bodies have a legal mandate from-Government to explore possible
sources of external finance. Where transactions ultimately take place and the information
is available to the relevant agencies it will be available for release into the public domain

under Freedom of Information or otherwise.

3. Commercial Confidentiality Requirements - NAMA
3.1 Existing confidentiality requirement in the NAMA Act should not be superseded

by the Freedom of Information Act.

Assessment
32 NAMA is currently subject to a detailed and onerous set of confidentiality

obligations under its governing legislation. In addition to the common law duty of
bank/customer confidentiality as a matter of contract law which it assumed from the
legacy banks under section 99 of the NAMA Act, section 202 of the NAMA Act contains

[\



comprehensisg probthitions on the release of confidential and commcercialiy sensitive
information other that when this is authorised by the NAMA Board (or the NTMA to do

3.3 No question arises of removing the blanket protection of customer information

under section 99 of the Act as these requirements are equivalent to those which apply in a

banking relationship and could result in NAMA being open to significant claims from its
borrowers for breaches of confidence. The broader general confidentiality restrictions
applying to NAMA under section 202 of the Act were put in place by the Oireachtas o

underpin its statutory mandate of obtaining the best achievable financial return for the
State.

R The application of Freedom of Information to NAMA is a significant step in
securing greater transparency regarding its activities complementing the significant
information made available in the public domain through its Annual Reports and other
publications, Parliamentary Questions. C&AG reports and appearance at Oireachtas
Committees. Inclusion of provision prohibiting the disclosure of information in Schedule
3 of the Freedom of Information Act has the effect of removing the scope to refuse a
Freedom of Information request on the basis that the disclosure of the record concerned is

prohibited by any other enactment. Where confidentiality provisions from other Statutes

are not included in Schedule 3, they are subject to periodic review by the Oireachtas
under section 32 of the Act which provides the opportunity for the Qireachtas to assess

taking into account the views of the relevant Minister and the Information Commissioner
and make recommendations whether the specific confidentiality provisions should be

amended, repealed or included in Schedule 3.

3.5 It should be noted in that in the Post-Legislative Review of the UK Freedom of

Information Act submitted by the UK Ministry of Justice to a parliamentary committee

earlier this year, the Ministry reports on the impact of Freedom of [nformation on public
bodies operating in a commercial environment. [t concludes that while there is little
evidence of the impact of Freedom of Information on commercially focused public

authorities operating in competition with bodies not subject to the Act, the balance to be
struck between their commercial and public status may be worthy of further

consideration.

Proposal
It is not considered prudent to subordinate the existing confidentiality

3.6
requirements in place under the NAMA to Freedom of Information legislation. This will

be achieved by omitting reference to s 202 of the NAMA Act from the Third Schedule to
the Bill.
Exemptions available to the public financial bodies for commercially

4.
sensitive information

I
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4.1 fegal certainty is required that the public financial bodies have adequate

protection under the Act against the disclosure of their own intformation they might cause

a serious competitive or commercial disadvantage.

Assessment
4.2 Section 31 (2) (n) of the Act provides an exemption ~ subject to a public interest
Further legal analyvsis is required to assess

test — which relates to this specific risk.
whether the level of protection provided by this provision is sufficient i fight ot the
scale, extent and significance of the commercial activites that may be carried out by the
public financial bodies and in particular to examine whether the provisions included in

section 31 (1) (a). (b) and (¢) reinforce (or alternatively mayv potentially obscure) the
[nternational precedents may be usetul in further

safeguards provided by 31 (2) (n).
reviewing this issue.

- Proposal
4.3 This legal issue can be examined further in the context of the drafting of the
amending legislation.

5. Information on Remuneration
5.1 Specific arrangements are required to safeguard the confidentiality of information

on remuneration for named individuals.

Assessment .
52  Pay in the NTMA and the other agencies reflect individual contractual

arrangements in all cases reflecting remuneration arrangements in the private sector. In

contrast to the public bodies more generally, there are no pay scales or grading structure

In the normal course of events the NTMA etc. provides details of its CEO
It has also in response to Parliamentary

information on remuneration

in place.
remuneration package in its annual reports.
Questions etc. provided extensive disaggregated

arrangements for all staff (within 50k pay categories).

5.3 The NTMA Advisory Board and the NAMA Board have a high level of concern -
that requests for information on specific pay levels for named individuals will have a
potentially highly disruptive impact on the agencies’ effectiveness and HR strategies.
The availability of this information on a personalised basis in the public domain is likely
to impact adversely on staff morale and organisational cohesion. It will also facilitate
‘poaching’ of skilled / expert staff by other financial institutions and weaken the

agencies’ negotiating position in relation to new hires.

54  The NTMA etc. has no reservations regarding the continued provision of
disaggregated information to the point that individuals cannot be separately identified but
in light of the Information Commissioner’s interpretation of section 26 (1) (b) of the Act -
(which relates to disclosure of information that would constitute a breach of duty of
confidence) in relation to the disclosure of information on individual pay records believes

that a specific safeguard is required.



Proposal
5 It is proposed that this matter would be cxamined further with a view to ensuring

5.5
that the public interest test which overrides the contractual confidentiality in this case
takes nto account information disclosed on pav levels and the orcanisation’s HR

requirements.

0. State Claims Agency and Freedom of Information

6.1 In view of its specific legal role and responsibilities the State Claims Agency
should be treated m an equivalent way to analogous public bodies such as Chief State

Solicitors Office.

Assessment
6.2 Under the National Treasury Management Agency (Amendment) Act. 2000. the

management of personal injury and property damage claims against the State and of the
underlying risks was delegated to the NTMA. When performing these functions. the
NTMA is known as the State Claims Agency (SCA). The Act sets out two objectives for

the SCA:-

To manage claims so as to ensure that the State's liability and associated legal and
other expenses are contained at the lowest achievable level; and
To provide risk advisory services to State authorities with the aim of reducing

over time the frequency and severity of claims
The role carried out by the SCA would previously have been performed by the Chief

State Solicitors Office which is a public body for the purposes of the Freedom of
Information Act, 1997. However, it should be noted that under section 46 of the Act
records created or held by the Chief State Solicitor’s Offices other than records relating to
the general administration of the Offices are not covered by the Act. This result is that
the public has a right of access to records concerning the general administration of the

Chief State Solicitor's Office but no others.

Proposal .
6.3 It is proposed, therefore, that the application of Freedom of Information to the
State Claims Agency should be restricted to its administrative records. This will be

effected by an amendment to the scheme.
Implementation Date for Freedom of Informatlon / Effective Date for

7.

Retrospection .
7.1 Adequate time should be provided for the NTMA and the other public financial

bodies associated with the agency to prepare for the application of Freedom of
Information. Full retrospection to 1998 should not apply immediately on enactment.

Assessment
7.2 As s the case for all public bodies becoming subject to Freedom of Informgn_on

in light of the obligations under the Act, a significant programme of preparation, training
and review of records management would be required for the NTMA etc. in advance of
the implementation date of any legislation.  In terms of the effective date for non-




personal records under Preedom of Information. in addition to the substantiai practical
administrative logistical challenges of full retrospection covering a I4 year period to
1998 there is a concern that “retrospective” application of the legislation from 1998 and
the release of third-party information that might arise in that context could be perceived
or misrepresented as a breach of normal commercial practice particularly in
circumstances that representations were not made that the information may he subject 10
refease under Freedom of Information in the future. As against that. a good deal of the
commercial sensitivity that might attach to records held bv the NTMA group agencies 1s
itsell time-sensitive and theretore the ditficulties in disclasing legacy records are in the

main administrative rather than commercial.

Proposal
7.3 The proposed implementation date for Freedom of Information could be

examined further by the NTMA and the Department. Further consideration is required ot
the extent to which the Act would apply retrospectively in light of the issucs raised by the
NTMA. The policy for other public bodies is in overall terms that the Act should apply
with full retrospection to 1998. In the case of the NTMA etc. specific commercial
concerns have been raised which need to be examined. It is envisaged that any easing of
the retrospection to 1998 would be contained in an order under the First Schedule which
would postpone the retrospection to 1998 over a lengthier period, so that. for example.
initially the Act would not be retrospective as regards the NTMA group. but retrospection
to 1998 would apply after a period of say 3 vears from the enactment of the 2012 Bill.

Government Reform Unit
Department of Public Expenditure and Reform

July 2012




Emer Hogan " 7 -
Frorm:

Sent: SRS IS M K

To: William Beausang

Cc: Andrew O'Flanagan; Aideen O'Reilly; Evelyn O'Connor; 'Richard Humphreys'
Subject: RE: Meeting Tomorrow

Attachments: NTMA Group issues note (with NTMA comments).doc

William

Thanks for this which we feel moves the matter on considerably. | have set out our comments on the proposals
made in the attachment. You might give me a call at your convenience to discuss next steps.

! have a meeting in D Finance this evening at 6.00 and we have our annual report press conference tomorrow

morning which means I'll be tied up from about 10.30 to 12.30. I'm free otherwise.

Regards
Adrian

Tel 6640818
Mob 087 9839692

Original Message-----
From: Beausang, William [mailto:William.Beausang@per.gov.ie]

Sent: 17 July 2012 17:28

To: Adrian O'Donovan
Cc: Andrew O'Flanagan; Aideen O'Reilly; O'Connor, Evelyn; ‘Richard Humphreys'

Subject: RE: Meeting Tomorrow

Adrian,

Following our discussion yesterday, please see ‘non-paper' attached in which we tried to capture the issues we went
through yesterday and identify in broad terms how we might to propose to address them.

As you will see the document is presented as a DPER paper but with the objective of setting out clearly the problems
you identified and how we would propose to address them in the context of the public financial bodies participating
in FOL.

I would be grateful therefore if you and your colleagues could review the note and let me have your obs. as
appropriate both in overall terms as well as reflecting back any suggested drafting changes that you believe are

necessary.

You will note that as a drafting convenience on our part we have set out in a number of places a view attributed to

the NTMA on particular aspects of the issues we are reviewing. Where we did this we were relying on our
recollection of yesterday's discussions but needless to say are entirely in your hands in terms of how you wish the

agency's position on these issues to be represented (including if at all).

In any event as we agreed yesterday the whole paper is 'without prejudice’ to formal positions and is intended to
explore the potential for identifying a possible way forward in advance of Government consideration of our FOI

proposals more generally.
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The timeline on this imnct

SISEEIREE

We are of course available 1o discuss any aspect over the phone or at a meeting it that would be helpful

Many thanks

William

From: Adrian O'Donovan [mailto:AODonovan@ntma.ie]

Sent: 13 July 2012 17:31

To: Beausang, William; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com’; O'Connor, Evel

Subject: RE: Meeting Tomorrow
Agreed. See you Monday

Adriam

From: Beausang, William [mailto:William.Beausang@per.gov.ie]

Sent: 13 July 2012 17:24

To: Beausang, William; Adrian O'Donovan; O'Connor, Evelyn

Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com'; O'Connor, Evely
Subject: RE: Meeting Tomorrow

Adrian, could we meet on Monday at 6pm in 7-9 Merrion Row - Evelyn is interviewing until 5.30pm in the Custom

House.
Thanks

william

From: Beausang, William

Sent: 13 July 2012 11:18

To: 'Adrian O'Donovan'; O'Connor, Evelyn ,

Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; rfhumphreys@gmail.com; O'Connor, Evelyn

Subject: RE: Meeting Tomorrow

Adrian
That would be great. Richard Humphreys is flexible on Monday.

Evelyn is interviewing on Monddy pm but we can schedule for whenever she is freed up after five.

I will be talking to her in the early pm and will confirm a time.
2
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Confidential Draft

Proposed Extension of Freedom of Information — Public Financial Bodies!

1. Overview
1.1 Freedom of Information contributes to greater openness and transparency. [t has

been instrumental in underpinning greater accountability by facilitating the release of
information needed to hold public bodies to account. International studies have
highlighted the positive impacts of greater transparency on public governance

.2 The limited application of Freedom of Information and the incomplete coverage
of the public service is an important weakness in improving public access to official
information particularly since gaps in coverage show little consistency and appear
arbitrary in some respects. The Programme for Government, therefore, contains a
commitment to extend Freedom of Information to all public bodies.

1.3 There is a requirement in the public sector that public bodies demonstrate that the
use of public resources has been effective, economical, and efficient and that it complies
with all law and meets community standards of probity and propriety. Such scrutiny is
required because of the non-voluntary relationship between Government and taxpayers

who finance government activities and the different rule of law which applies in the
public sector as opposed to the private sector.

1.4 Freedom of Information legislation has, however, previously been applied to a
quite limited extent to public bodies with significant commertcial activities. In addition
public financial bodies are currently operating in a hugely challenging commercial and
financial / economic environment. Specific and targeted legislative change is, therefore,
required to facilitate the extension of Ireland’s Freedom of Information regime to

encompass these bodies in order to pre-empt any significant risk of a serious competitive
disadvantage arising which has the potential to give rise to substantial costs to the State

and its citizens.

1.5 While some of the measures proposed may be exceptional in current
circumstances the public interest is that every opportunity to attract investment in Ireland
is maintained and no requirement is imposed on a public financial body that gives rise to
serious or substantial competitive disadvantage notwithstanding that public bodies owing
to their reliance on public funds are properly subject to higher standards of accountability

and disclosure than apply to private bodies.

1.6 In this context, a particular priority is to strike a correct balance between the
public interest in allowing access to official information held by these bodies and
safeguarding highly commercially and market sensitive information (relating to the
performance of their own statutory functions) against release.

I NTMA, NAMA, NPRF, NDFA




2. Investor Confidentiality . ~ .
2.1 Absolute confidentiality of the engagement by the public financial bodies with

potential investors in Ireland must be preserved

Assessment
22 In seeking to encourage and promote future interest in {rish Government Bonds

the NTMA is currently operating in very challenging market conditions. Credit rating
downgrades and the programme of international assistance has eroded much of the
State’s previous investor base. This had contributed to a requirement to engage with
classes of potential investors (e.g. Sovereign Wealth Funds. Hedge Funds etc.) who
required confirmation of the absolute confidentiality of any engagement with the Irish
authorities (for reasons of market / commercial sensitivity of that information).

2.3 While the NTMA would believe- that the exemptions available under the Act
would in any event be protect this information from premature release, the potential for
independent third-party review under the Act would prevent the NTMA from giving an

absolute or categorical assurance of confidentiality.

2.4 In addition in view of the State’s current financial circumstances progress towards
the objective of restoring the State’s re-entry to the capital markets depends to a much
greater extent that in advance of the financial / banking crisis on the ability of the NTMA
to secure and maintain interest among this investor group in participating in future market
issuance given the availability of investment opportunities elsewhere.

2.5 Sirhilar considerations arise in’ relation to the objectives of the other public

financial bodies.

Proposal

2.6 It is proposed, therefore, that a mandatory exclusion should apply by way of an
ordet made under the First Schedule in respect of the identity of commercial
counterparties with whom the public financial bodies engage with in performing their
functions in relation to Irish bond market, the Strategic Investment Fund, in PPPs and in
other areas that these bodies have a legal mandate from Government to explore possible
sources of external finance. Where transactions ultimately take place and the information
is available to the relevant agencies it will be available for release into the public domain

under Freedom of Information or otherwise.

NTMA Comment: What the NTMA is seeking here is a carve-out from the Act for
records relating to all market participants with which it or associated bodies engage —
similar to what was done with RTE in relation to programming — so that it can

continue to give an assurance of absolute confidentiality to such market participants =

(investment managers, market counterparties, potential NAMA purchasers etc). This
applies to records both before and after a transaction. Many investors will not wish to
deal with an organisation where they will not have certainty as to the confidentiality of
‘their information and the stronger investors who do not have any problems attracting




Sfunds may choose to go elsewhere. In the NTMA’s view, the exemptions provided for
in the FOI Act are not sufficient for it to provide the level of confidentiality required or

to profect information from premature release.

None of the above is intended to suggest that where an NTMA entity has made an
investment with a counterparty the fact and value of that investment should not be
reieased. However, information on individual investors in Government bonds — fo the
extent that it is possessed by the NTMA — should remain confidential.

Finally, we note that the DPER proposal is to address this issue by way of Ministerial
Order. However, our understanding is that the proposal to extend the FOI to the
NTMA and related entities is being made in the Bill itself. If this is the case, would this

issue not be more appropriately dealt with in the Bill too?

3. Commercial Confidentiality Requirements - NAMA
3.1 Existing confidentiality requirement in the NAMA Act should not be superseded

by the Freedom of Information Act.

Assessment
32 NAMA is currently subject to a detailed and onerous set of confidentiality

obligations under its governing legislation. In addition to the common law duty of
bank/customer confidentiality as a matter of contract law which it assumed from the
legacy banks under section 99 of the NAMA Act, section 202 of the NAMA Act contains
comprehensive prohibitions on the release of confidential and commercially sensitive
information other that when this is authorised by the NAMA Board (or the NTMA to do

S0).

-3.3  No question arises of removing the blanket protection of customer information
under section 99 of the Act as these requirements are equivalent to those which apply in a
banking relationship and could result in NAMA being open to significant claims from its

- borrowers for breaches of confidence. The broader general confidentiality restrictions

applying to NAMA under section 202 of the Act were put in place by the Oireachtas to
underpin its statutory mandate of obtaining the best achievable financial return for the

State. i

34  The application of Freedom of Information to NAMA is a significant step in
securing greater transparency regarding its activities complementing the significant
information made available in the public domain through its Annual Reports and other
publications, Parliamentary Questions, C&AG reports and appearance at Oireachtas
Committees. Inclusion of provision prohibiting the disclosure of information in Schedule
.3 of the Freedom of Information Act has the effect of removing the scope to refuse a
Freedom of Information request on the basis that the disclosure-of the record concerned is
prohibited by any other enactment. Where confidentiality provisions from other Statutes
are not included in Schedule 3, they are subject to periodic. review by the Oireachtas
under section 32 of the Act which provides the opportunity for.the Oireachtas to assess




taking into account the views of the relevant Minister and the Information Commissioner
and make recommendations whether the specific confidentiality provisions should be

amended, repealed or included in Schedule 3.

~

3.5 [t should be noted in that in the Post-Legislative Review of the UK Freedorp of
Information Act submitted by the UK Ministry of Justice to a parliamentary committee

earlier this year, the Ministry reports on the impact of Freedom of Information on public
bodies operating in a commercial environment. It concludes that while there is little
evidence of the impact of Freedom of Information on commercially focused public

authorities operating in competition with bodies not subject to the Act. the balance to be
struck  between their commercial and public status may be worthy of further

consideration.

Proposal -
[t is not considered prudent to subordinate the existing confidentiality

3.6
requirements in place under the NAMA to Freedom of Information legislation. This will

be achieved by omitting reference to s 202 of the NAMA Act from the Third Schedule to
the Bill.

NTMA Comment: We agree with the proposal.

4. Exemptions available to the public financial bodies for commercially

sensitive information

4.1 Legal certainty is required that the public financial bodies have. adequate
protection under the Act against the disclosure of their own information they might cause

a serious competitive or commercial disadvantage.

Assessment . o
4.2 Section 31 (2) (n) of the Act provides an exemption — subject to a public interest

test — which relates to this specific risk. Further legal analysis is required to assess
whether the level of protection provided by this provision is sufficient in light of the
scale, extent and significance of the commercial activities that may be carried out by the
public financial bodies and in particular to examine whether the provisions included in
section 31 (1) (a), (b) and (c) reinforce (or alternatively may potentially obscure) the
safeguards provided by 31 (2) (n). International precedents may be useful in further

reviewing this issue.

Proposal )
43 This legal issue can be examined further in the context of the drafting of the

amending legislation.

NTMA Comment: We agree with the proposal.

5. Information on Remuneration




5.1 Specific arrangements are required to safeguard the confidentiality of information

on remuneration tor named individuals.

Assessment ‘
5.2 Pay in the NTMA and the other agencies reflect individual contractual

arrangements in all cases reflecting remuneration arrangements in the private sector. In

contrast to the public bodies more generally, there are no pay scales or grading structure

In the normal course of events the NTMA e¢tc. provides details of its CEO
It has also in response to Parliamentary

information on remuneration

in place.
remuneration package in its annual reports.
Questions ctc. provided extensive disaggregated

arrangements for all stafl (within 30k pay categories).

5.3 The NTMA Advisory Board and the NAMA Board have a high level of concern
that requests for information on specific pay levels for named individuals will have a
potentially highly disruptive impact on the agencies™ effectiveness and HR strategies.
The availability of this information on a personalised basis in the public domain is likely
to impact adversely on staff morale and organisational cohesion. It will also facilitate
‘poaching” of skilled / expert staff by other financial institutions and weaken the

agencies’ negotiating position in relation to new hires.

5.4 The NTMA etc. has no reservations regarding the continued provision of
disaggregated information to the point that individuals cannot be separately identified but -
in light of the Information Commissioner’s interpretation of section 26 (1) (b) of the Act
(which relates to disclosure of information that would constitute a breach of duty of
confidence) in relation to the disclosure of information on individual pay records believes

that a specific safeguard is required.

Proposal
It is proposed that this matter would be examined further with a view to ensuring

5.5
that the public interest test which overrides the contractual confidentiality in this case

takes into account information disclosed on pay levels and the organisation’s HR
requirements. '

NITMA Comment:  Qur concerns here arise from the definition of personal

information in the Act which specifically excludes the terms on which an individual
occupies a position in the staff of a public body. We would propose that the definition
of personal information as it applies to the NTMA should include terms of

employment.

6. State Claims Agency and Freedom of Information
6.1 In view of its specific legal role and responsibilities the State Claims Agency

should be treated in an equivalent way to analogous public bodies such as Chief State
Solicitors Office.

Assessment




6.2 Under the National Treasury Management Agency (Amendment) Act. 2000, the
management of personal injury and property damage claims against the State and of the
underlying risks was delegated to the NTMA. When performing these functions, the
NTMA is known as the State Claims Agency (SCA). The Act sets out two objectives for

the SCA:-

To manage claims so as to ensure that the State's liability and associated legal and
other expenses are contained at the lowest achievable level: and

e To provide risk advisory services to State authorities with the aim of reducing

over time the frequency and severity of claims

The role carried out by the SCA would previously have been performed by the Chief
State Solicitors Office which is a public body for the purposes of the Freedom of
Information Act. 1997. However. it should be noted that under section 46 of the Act
records created or held by the Chief State Solicitor’s Offices other than records relating to
the general administration of the Offices are not covered by the Act. This result is that
the public has a right of access to records concerning the general administration of the

Chief State Solicitor's Oftice but no others.

Proposal
6.3 It is proposed, therefore, that the application of Freedom of Information to the
-State Claims Agency should be restricted to its administrative records. This will be

effected by an amendment to the scheme.

NTMA Comment: We agree with the proposal. However, we are not clear what is
meant by saying it “will be effected by an amendment to the scheme”. If the NTMA is
to be specifically mentioned in the Heads of Bill, should the carve out for this type of
information not be included there — as per the approach adopted with the AG’s Office?

7. Implementation Date for Freedom of Information / Effective Date for

Retrospection
7.1 Adequate time should be provided for the NTMA and the other public financial

- bodies associated, with the agency to prepare for the application of Freedom of
Information. Full retrospection to 1998 should not apply immediately on enactment.

Assessment
7.2, As is the case for all public bodies becoming subject to Freedom of Information,

in light of the obligations under the Act, a significant programme of preparation, training
and review of records management would-be required for the NTMA etc. in advance of
the implementation date of any- legislation. In terms of the effective date for non-
. personal records under Freedom of Information, in addition to the substantial practical

administrative logistical challenges of full retrospection covering a 14 year period to
1998 there is a concern that ‘retrospective’ application of the legislation from 1998 and
the release of third-party information that might arise in that context could be perceived
or misrepresented as a breach of normal commercial practice particularly in
circumstances that representations were not made that the information may be subject to




release under Freedom of Information in the future. As against that. a good deal of the
commercial sensitivity that might attach to records held by the NTMA group agencies is
itself time-sensitive and therefore the difficulties in disclosing legacy records are in the

main administrative rather than commercial.

Proposal

7.3 The proposed implementation date for Freedom of Information could be
examined further by the NTMA and the Department. Further consideration is required of
the extent to which the Act would apply retrospectively in light of the issues raised by the
NTMA. The policy for other public bodies is in overal! terms that the Act should apply
with full retrospection to 1998. In the case of the NTMA etc specific commercial
concerns have been raised which need to be examined. It is envisaged that any casing of
the retrospection to 1998 would be contained in an order under the First Schedule which
would postpone the retrospection to 1998 over a lengthier period. so that. for example,
initially the Act would not be retrospective as regards the NTMA group, but retrospection
to 1998 would apply after a period of say 3 vears from the enactment of the 2012 Bill.

NTMA Comment: Our view is that the Act should be applied from a current date only
and not retrospectively (other than in relation to personal records). While we are
-aware that the Act was applied to a number of State bodies retrospectively, to the best
of our knowledge the time-gap between this application and the commencement of the

Act was much less that what would be case here.

When the FOI Act was applied originally to Government Departments it was (other
than in relation to personal records) applied only to records created after the
- commencement of the Act, Given the activities in which the NTMA is engaged and the

volume of records going back to the Act’s commencement in 1998 it could create severe
- logistical difficulties and adversely impact on the day to day functioning of the NTMA

if the Act were to be retrospectively applied.

Government Reform Unit
Department of Public Expenditure and Reform

July 2012




Follow up to meeting with N'TMA on 1O}
8" November 2012

NTMA Remuneration
The Government Memo and draft Heads approved by Government on 24™ July noted that

case was made by the NTMA in relation to remuneration and highlighted that an
assessment would be made in the context of the drafting of the Bill and in consultation
with the D/Finance and the NTMA. the legislative options for mitigating the risk
identified would be explored. The Department advised that its responsibtlity is to assess
the case made by the NTMA on the risks associated with the disclosure of the
remuneration of individual staff and to make a recommendation to the Minister.

The Department advised that in our view the case made wouldn't stand up objectively as
a robust basis for not publishing pay information in light of the principle that all public
sector pay details should be published. Following discussion, it was agreed that the
Department would set out its expectations in response to the NTMA. The risksas set out

by the NTMA are as follows:

Analogous to a commercial organisation carrying out commercial and market functions
and operating along private sector lines with employees employed on the basis of

individual confidentially negotiated contracts with no general pay grades.

The Department requires confirmation that such contracts are confidential and that
‘confidential’ is written on the top of each contracts.

The Department contends that contracts of at least the administrative staff may have
been individually negotiated but it was likely to be within a band of €5,000 and as
such some staff pay details could be released

All 473 staff can’t be experts. How many expert staff have such sensitive salary
levels? How many is it absolutely essential to protect? '

Are such staff all in the NTMA or how many, if any, are in the individual bodies

within the NTMA group?

If the NTMA had to release remuneration details in respect of individual employees, the
organisation would be at a competitive disadvantage in recruiting and retaining the
expert staff necessary. People wouldn’t join if they thought their remuneration details

would be released.

e The Department would argue that this is not necessarily true particularly in the
current environment and seeks evidence and at least an independent opinion that such
is the case

The Department asked if the argument is that the salaries in the NTMA are below
market price given the stated belief that it would be difficult to recruit people if their
remuneration levels would be disclosed? What evidence is there of this?




Statf would leave if they thought their pav derais would be disclosed

Has this been tested - what evidence is being relied on that this is the case

e  What has been the turnover of staff in recent years?

Is the argument that staff only remain with the organisation purely because of the
salary level and the non-disclosure of same? Is the experience of working there of no
value, are they not likely to staft for that?

Are the staft on short termn or long term contracts — where is the greater risk of
someone leaving? Where is the greater cost to the organisation?

Publication of pav details would make it casier for other organisations to headhunt
NTMA staff

Headhunting takes place irrespective — as stated in the case made. There is nothing to
prevent staff form stating to other organisations what their salary levels are (or stating

they are higher than they are) to seek higher remuneration form a competitor.
Disclosing the information may help retain staff as the other organisations may not

offer anything higher (or significantly higher).
How many competitor organisations are there — how big is the pool of expert staft in

the individual areas?
Regarding the information that is published, €50,000 a span between each band is

extremely large

Inclusion of the NTMA in the Act
The Department advised that either the NTMA would be brought in as part of the First

Schedule using the mechanism in the Ombudsman Act with a Part II setting out the
excluded elements or an Order may be made in advance of the Bill being enacted given
the current delays due to the workload of the OPC. The NTMA was satisfied that its

concerns would be addressed by either of these mechanisms.

Retrospective application
The Department understood the concerns raised including the lack of administrative

expertise in the NTMA, the significant timespan since 1998, the costs, the huge volume
of records given the ‘keep everything policy’. The last time bodies were brought in was
in 2006 which wasn’t quite such a long timeframe. The Department advised that a case
should be made in this respect proposing a date from which it might be appropriate to

come under the Act.

Section 31
Some amendments were proposed by the Department which would deal with some

concerns of the NTMA. However the NTMA secks that a number of additional
categories be added to protect the economic interests of the NTMA itself and pointed out

that the title of section 31 includes public bodies (thought the title in itself has no legal
standing). The Department has to consider this further.



New § R
The NTNA advised that the New LRA would hold significantly more imformation about

commercial State bodies than Departments are likely to hold and seeks that such
information held by NewERA be excluded in the same way it has been agreed lhat
information relating to market counterparties would be excluded. It would require
amending the draft Heads/Schedule/Order but seems feasible.

Section 42 of the NAMA Act
As advised by the AGO. the Department confirmed that statements of interests. assets

and habilities comprise personal information and are not required to be disclosed under
FOL

Section 99 of the NAMA Act i
As advised by the AGO, the Department confirmed that section 26(1)9b) of the FOI Act

would cover a situation where NAMA refused a request because disclosure would breach
the duty of confidence owed to a NAMA borrower (assumed by NAMA from the legacy

bank under section 99).
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NTMA and FOI

Attendees:

D/PER -
William Beausang

Evelyn O Connor

Emer Hogan

NTMA

Andrew O’Flanagan
Adrian O’Donovan
Niall ?

I. Non-Disclosure Provisions

NTMA asked position re non-disclosure provisions in other legislation. D/PER indicated that
they did not have resources to examine all non-disclosure provisions and that the Act
- provides a mechanism for such review. On that basis, for new bodies, non-disclosure

provisions will stand until next review.
2. Remuneration

‘The NTMA requested an exemption from FOI in respect of salary details of individual staff.

NTMA Case

o Staff could all be on different salaries (not scales as in civil service);
o Staff not aware of salaries of fellow staff;
o 90% of staff are from private sector;
- o Difficulty in recruiting/retaining staff from private sector;
o Turnover is already high (32 staff have left NAMA recently);
¢ Turnover will increase if salary details made public;
¢ Salary scales for 3 CEOs already provided;
e Other salary info provided on basis of €50k bands;
e More detail given to PAC in past.

D/PER Position

e This would be significant exemption;
@ Other commercial bodies are subject to FOI. Same arguments would be applied to

them;
¢ SG view is that where people paid by Exchequer their salary details should be

available;
o How do salaries compare to private sector? Where is turnover high? NAMA only or

whole Group?
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Qutcome

D/PER will set out our analysis of NTMA business case for exemption for submission to
Minister for consideration. If approved by Min, will also need (10\1 approval. Will share

text with NTMA for their information.

3. Retrospection

NTMA Case for shorter retrospective period

e 5.200 boxes of files in storage (50,000 tiles), plus 1.3m electronic files and e-mails
e 35/40 PQs per week

e Could be overwhelmed during early stages of FOI

e Purely volume issue

D/PER

o Draft Bill currently provides for retro back to 2008 (not 1998)
¢ Any new bodies added under 1997 Act had retro to 1998.
e Minister will have power to adjust period of retrospection by order.

Outcome

NTMA can make business case which will be considered on its merits.

4. New Era

NTMA raised case re release of sensitive material in possession .of New Era under FOL. ,

If commercial SSB are not subject to FOI, and New Era is, it might prove difficult to get
certain info from commercials.

D/PER indicated that NTMA should identify the particular functions of New Era that would
~ require exemption, rather than exemption for company as a whole

Would it be possible to exempt records that were received from commermal bodies exempt
from FOI?

It was agreed that this would be considered.
5. Miscellaneous

Issue re Section 3 of NDFA Act in terms of the financing of public investment projects and
the release of certain info that might be detrimental to financial and economic interests of the
State. To be considered further.

7L
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Note of meeting with Dept of Justice and Equality 27 September 2011

Attendance:

Dept of Public Expenditure and Reform
William Beausang A/Sec Reform Unit
Finbarr Kelly PO Reform Unit
Joe Langan AP (FOI CPU) Reform Unit

Dept of Justice
Michael Flahive A/Sec Garda Division
John Roycroft, Garda Division
Michael Kirrane, INIS

1. William Beausang set out the work of the reform Unit in relation to Reform of the
FOI Act as set out in the programme for Government. He invited the Dept of Justice
officials to outline their full range of concerns and their assessment of the work
involved in extension of FOI to An Garda Siochéna.

2. Michael Flahive in response outlined their commitment to the programme for
government while at the same time acknowledging that it is a big step extending the
act to An Garda Sioch4na. The extension of the Act will be to specific administrative
activities such as HR and procurement with operational aspects of the work of the
force remaining outside FOI. The extension will need to be very precise and there are
certain procurement functions that need to be protected from release such as
information relating to the procurement of security sensitive equipment. They will
wish to tease out these issues with us when drafting the legislation.

3. They also expressed some concern over the power of search and inspection for
records by the Information Commissioner. They agreed to outline these concerns’in
detail in the submission that they undertook to supply to the Reform Unit on the o

matter in early November.
4. John Roycroft raised the issue of the training of staff and also the need to prepare

records systems for FOI given that there is no central filing system in the operation by
the forcc Dept of Justlce and semer ‘Gardai have been engaged in consultatlensl w1th :

ey wm iex‘/elopvproposals on vthss, in thélr éubmissi’an.‘ 8




6. William Beausang impressed upon the meeting the importance of returning the
submission detailing issucs and concerns so that they can be fully considered by our

Minister.

7. An undertaking was given at the meeting to return the submission in early
November.

Joe Langan AP
3 October 2011
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23 December 2011

The Secretary General,
Department of Public Expenditure and Reform.
ATT: Mr Finbarr Kelly, PSMD

Re: Freedom of Information Act and Related Matters

Dear Finbarr,

The Department of Justice and Equality has been asked to give its views on the proposal in
the Programme for Government to extend the remit of the Freedom of Information Act “
. the administrative side of An Garda Siochdna, subject to security exceptions’.

The views of the Department in respect of both areas are provided below. You may wish to
note that the view below have been considered in detail by our Minister and reflect his

position.

1. Background to Extension of Freedom of Information to the Garda Siochana

The Department acknowledges the commitment made in the Programme for Government.
However, there are compelling reasons of public policy and national security, particularly as
they relate to policing and intelligence and resource implications, which must be taken into
account when considering any extension of Fol to the Garda Siochéna.

The current situation is that all Garda records are exempt. In introducing Fol to the Garda
Siochana there are a number of issues that will need to be addressed across the organisation.
The Fol culture is one of openness and transparency and there is obviously a tension between
this and the obligations of the Garda Siochdna to protect confidential and sensitive
information. Raising awareness and training across an organisation of approximately 16,000

people will present significant challenges.

Fe {0y in admi stratlve funchons of the Ga.rda Slochana, the
Department would propose that it be extended to the following areas only:

¢ Finance
e Procurement
» Human Resources (excluding resource allocation functions)

It must be recogni'Sed that the above administrative functions to which it is proposed to
extend Fol are likely in some instances to be connected to matters which have significant
security, intelligence or operational aspects. Certain exemptions will need to be provided




within the functions specified above. For example, procurement or financial information may
relate to the purchase, use or specification of sensitive intelligence or operational equipment
which it may not be desirable to place in the public domain. Human resource information
could reveal the identity of personnel involved in sensitive operational, security or
intelligence functions.

Recommendation: However, the Department is of the Strong view that having regard to the
~1nature of the issues- ansmg (see below) prlmary Iegislatmn may well be required if Fol is to
‘ chén 2 tment is aware that Section 3(5)1 of the FOI

It is proposed that further discussions take place between our Departments on these matters
following consideration by the Department of Public Expenditure and Reform of these issues

which are elaborated upon below.

3. Review of the Issues particular to the Garda Siochana

Potential Impact on Security and Intelligence Functions

The Garda Siochana is the State security and intelligence service as well as the police service.
Having one police force in Ireland with a built in intelligence service makes sense in such a
small country. However, when it comes to Fol, having both policing and security functions
in the one organisation presents particular difficulties. While some European police forces
participate in Fol schemes, as far as can be ascertained no security or intelligence service in
the EU is subject to Fol for reasons of the primacy of the protection of citizens and the State
itself.

The intelligence service works because of information sharing and trust. If other intelligence
and security services considered that there was any possibility that information would be
released into the public domain under Fol, they would be unwilling to share information with
the Irish Intelligence Service, thereby making it impossible to function. It is clear from the
Programme for Government that it is not the intention that records relating to operational
policing or the security and intelligence functions of the organisation should be subject in any
way to Fol. However, the extension of Fol to the Garda Siochana raises issues which are
quite unique for the reasons set out at 1 and 2 above and below in more detail.

Issues of Certification of Security and Intelligence Records
It is the strong view of the Department that there must be a power to certify certain records as
exempt if the release of same would pose a risk to national security.

Under the present legislation, the Secretary General’s Certificate is issued in accordance with
Section 20 of the Fol Act, as amended. The Certificate states that the record concerned is part
of the deliberative process of the Government Department and is deemed to be exempt. The
Department of Justice and Equality have one such certificate which was issued in 2006 and
relates to our Risk Register. The Certificate is not reviewed. It may be revoked at any point
by the Secretary General once it has been deemed that the deliberative process has ended.

Equally, the Ministerial Certificate is issued in accordance with Section 25 of the Fol Act, as
amended. This Section allows the Minister to state that the record is exempt in that it relates
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to law enforcement issues and the security, defence of the State. This Department has 6 such
certificates. The certificates are for a period of two years and are reviewed annually by a sub
committee of the Cabinet, Taoiseach, Tanaiste and Minister for Finance.

Where one of the above certificates has been issued, the requester cannot seek a review by
the Information Commissioner. In the case of the Ministerial Certificates, the requester can
appeal the decision to the High Court. This occurred in 2009 when two of this Department’s
Ministerial Certificates were challenged. The High Court upheld the Ministerial Certificates.

Any extension of FOI to the Garda Siochdna must include the power to certify operational,
security and intelligence related material as beyond the remit of the Information
Commissioner. Legal advice from the Attorney General will be required on this point and on
issues related to the powers of the Information Commissioner, particularly in the context of
the proposal to effectively repeal the FOI Amendment Act. The Department proposes that
discussions take place between our respective Departments as to how the proposed
certification process might be achieved.

Requirement for Exempt Categories

The Department consider that administrative records relating to the Criminal Assets Bureau
and the Witness Protection Programme must be exempt. Where the release of an
administrative record could have an impact on an operational matter or threaten the security
of Garda members, the Gardai must have the scope to refuse such requests. For example,
details of hotel records for CAB officers in Limerick would present a security risk.

The precise nature of how such a refusal might arise, who would have the authority to make
such a determination and the role of the Information Commissioner needs to be considered
between our Departments.

Potential Impact on Public Support and Information given in Confidence by the Public

The Garda Siochdna requires the support of the public to report crime. As an organisation
they still enjoy widespread public confidence which greatly facilitates the willingness of the
public to provide the information which remains the bedrock of good policing. In order to
carry out its core functions effectively, the Garda Siochédna need to be able to ensure absolute
confidentiality on all operational, investigative, intelligence and security matters. Given the
sensitivity of the information held by the Gardai and the reputational damage that would be
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caused by a breach of confidentiality, robust structures will need to be in place to ensure that
such breaches cannot take place.

In addition, in announcing the extension of Fol to the Garda Siochana great care must be
taken to ensure that the public do not interpret this to mean that information that they give in
confidence can be disclosed either deliberately or inadvertently under the new regime. Such a
misunderstanding, should it arise, could prove calamitous and prove very difficult to undo. In
practical terms the Department fully understands that the extension of FOI in the manner
proposed will have no impact on the confidentiality of such information but great care needs
to be taken to ensure that the public are not given any impression to the contrary.

Implications for Records Management, Training & Lead-In

The Department proposes that the Garda Siochana should be given a lead-in time of at least
two to three years. The Garda Siochdna are likely to need a longer lead-in to the
commencement of any provisions than most organisations due to (a) the sheer scale and
geographical dispersion of the organisation (b) the fact that their records management system
1s designed for operational policing and not the processing of FOI requests.

e The Garda Siochana employ approximately 16,000 personnel (about half the size of
the entire civil service). These personnel will require extensive awareness raising and
country-wide training will be required. This training will need to embrace those
creating records, decision makers and record managers. The logistics of how Fol
requests are to be handled will need to be very carefully considered in order to avoid
an adverse impact on operational policing. The establishment of a centralised unit is
likely to be required. Procedures and processes will need to be drafted and Fol
Information Officers will need to be selected and trained. An Fol policy and Fol
manuals (especially Section 15 and 16 manuals i.e. reference book setting out
categories of information available under the Act and the decision making rules) will
also need to be drafted. It must also be noted that Garda stations in many rural
locations have very limited staffing and that the administration of FOI could
potentially have a serious adverse impact on operational policing if proper procedures
are not in place.

e Many serving members of the Garda Siochana are deployed on a shift system with a
seven day liability and specialist units exist with different operational patterns. Care
must be therefore taken in extending FOI that account is taken of these organisational
issues and characteristics.

e The hierarchical structure and the widespread locations for records (approximately
700) present the Gardai with unique difficulties in retrieving records and achieving
the time restrictions laid out in the Freedom of Information Act as well. An audit of
the entire information and data structure will be needed to determine the extent and
nature of the records retained. Only then will it be possible to determine the precise
record management system that is required, Additional IT requirements are likely to
arise in this context. Serious consideration may need be given to the extension of the
statutory deadlines where the administrative records_are held in Garda Stations as
opposed to the Garda national or regional Headquarters.

Training on Fol will be required for all 16,000 staff as it could be argued that all Garda
stations and buildings will contain administrative records. Extensive training will be required
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to ensure that staff do not inadvertently release records to the Information Commissioner that
are administrative in nature but may still have security/intelligence or operational
consequences. In addition, new centralised structures to process requests are likely to be
required. It is the strong view of the Garda Siochdna that only officers with the necessary
professional background and training are in a position to make such a determination.

arda Sfochéna.
1 manuals will be

t legislation for récord retrieval may also be

Resource Implications
The extension of Fol will have resource implications for the Garda Siochana. The Minister

is very anxious to limit the impact of Fol administration on serving members of the Garda
Siochana particularly at a time when the number of serving officers is falling and Garda
resources are under increasing and severe pressure. While there is little doubt that civilian
staff can be deployed by the Garda Commissioner to assist in this area there is also little
doubt that given the other considerations outlined above there will be a requirement to deploy
attested members of the Garda Siochana.

It is also the view of the Department that the extension of Fol to the Garda Siochéna is likely
to give rise to a significant number of inadmissible applications under the legislation which
will have to be processed. In addition, it is highly likely, given the experience of this
Department, that there will be a significant volume of requests for personal records (e.g.
personnel files) from serving and retired members of the organisation. Given that full
retrospectivity applies under the current legislation in respect of requests for personal records
this is likely to prove very resource intensive particularly if the records contain information
which is regarded as containing data on operational deployment or intelligence or security
matters. These implications will have to be considered and it may be necessary for the Garda
Siochana to redact information from certain personnel files. In light of these factors, the
Department considers no retrospectivity should apply in respect of personal information. In
addition, Section 18 requests are likely to arise and such requests, as you are aware, are very
time consuming and will have a significant impact on resources in organisation of the size
and scale of the Garda Siochana.,

Issues around Retrospectivity

The Department considers that given the scale and dispersed nature of the organisation full
retrospectivity should not apply when Fol is extended to the organisation. When the Fol
regime was commenced no retrospectivity applied. As organisations are added many years
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after the passage of the original legislation the burden placed on them by retrospectivity is
increasingly significant. If the application of the Act is made retrospective then it will force
the Garda Siochdna to focus very limited resources on the problems arising in that context.
As it is likely that it will be at least 2014 before the legislation can be applied to the
organisation, then this would mean that the a further 16 prior years would have to made “Fol
proof”. In the context of diminishing resources and the commitment to protect front line
policing, this is not considered credible. The emphasis should instead be placed on focussing
limited Garda resources on future proofing the application of the legislation.

It should be noted that prior to the coming into force of the Garda Siochdna Act 2005 the
Secretary General of the Department of Justice and Equality was the Accounting Officer for
the Garda Siochana and Fol applied to relevant administrative records of the Force held by
this Department. However, the range of records to which Fol applied was much more limited

than the functions of the Garda Siochéana to which is now proposed to extend Fol e.g. HR
records were not held by the Department nor were many detailed procurement records.
Hence, the impact of the extension of Fol to the Garda Siochana will have much more serious
resource implications than the system which applied pre-2005.

4. Role and Power of the Information Commissioner

The powers of the Information Commissioner are set out in Section 37' of the Fol Act. The
unrestricted power of entry and the power to take copies and examine records found on Garda
premises raises very significant concerns in the context of the Garda Siochana. While in the
experience of the Department the OIC has always behaved in a most reasonable fashion in
examining sensitive records, the implications of extending such powers, in their current form,
to Garda stations and areas where highly sensitive security/intelligence and operational files
are stored are very considerable.

The point has already been made that the administrative crosses over into the area of
security/intelligence and operational. If an official of the OIC has the power to enter any
Garda premises and remove records, which could potentially be of great sensitivity,

37 (2) The Commissioner may for the purposes of such a review or investigation as aforesaid enter any
premises occupied by a public body and there— '

(a) require any person found on the premises to furnish him or her with such information in the
possession of the person as he or she may reasonably require for the purposes aforesaid and to
make available to him or her any record in his or her power or control that, in the opinion of the
Commissioner, is relevant to those purposes, and

(b) examine and take copies of, or of extracts from, any record made available to him or her as
aforesaid or found on the premises.

(3) Subject to subsection (4), no enactment or rule of law prohibiting or restricting the disclosure or
communication of information shall preclude a person from furnishing to the Commissioner any
such information or record, as aforesaid.

(4) A person to whom a requirement is addressed under this section shall be entitled to the same

immunities and privileges as a witness in a court.

Page 6 of 9




unquantifiable security risks arise. If it became known to other national and international
bodies which routinely share intelligence and security information with the Garda Siochana
that their information could be inadvertently compromised in such a fashion significant
impediments may be placed in the way of the transfer of sensitive information. Information
flows of this nature are central to the intelligence, security and operational policing functions
of the Garda Siochana and must be protected.

Page 7 of 9




~Page 8 0f 9




6. Conclusion

The above represents the views of the Department of Justice and Equality following detailed
consideration of the issues arising and consultation with the Garda Siochéna and the Director
General of INIS. The Department proposes that following consideration of these issues by
your Department a meeting might be held between officials at which you could respond to
the concerns expressed with a view to reaching agreement between us on how the
commitment in the Programme for Government can be progressed taking account of

competing public policy concerns.
Yours sincerely,

John Roycroft,
Principal Officer,
Corporate Affairs Division.
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From: kelly, Fuibaer

Sent: 20 January 2012 15:02

To: Beausang, William

Ce: Langan, Joe; O'Meara, Jacinta
Subject: Mecting with Justice
Wiltiarm,

My short summary of the meeting this morning is attached below.

Finbarr

Department of Justice mentioned 13 points in total in regard to the Garda.

1. Tension between the cuiture of FOI and the necessity for secrecy in relation to security,
intelligence etc. operational functions of the Garda;

Inclusion of specified areas of administration only;

Preference for primary legislation;

The nature of the Irish Police Force — fusion of Inteiligence and normal policing functions.
Operational Policy — no interference;

Certification necessary;

Exemptions of CAB and other bodies (wanted an additional flexibility of inclusion by
regula’uon in the future for unspecified bodies)

The issue of Public Support when the announcement would be made and the sensitivity
required,;

9. Leadin time;

10. Retrospectivity;

11. Resources;

12. Role of the Information Commissioner;

13. Mosaic Request

NoohA~wN

@

| indicated this

1. Our Departments acknowledged the difficulty with the tension caused but it had to be
accepted and operated in practice.

2. Our Departments agreement to the inclusion of administration only but exactly what that
covered would have to be worked out in conjunction with them.

3. Our Department agreed that primary legislation was necessary and the route to go;

4. Our Department fully understood and acknowledged the fusion of intelligence functions
within the normal policing activities of An Garda and that this raised operational issues

5. Our Department's intention and policy that nothing that would be done under FOI should
in any way with the proper functioning of the Garda in its core operational areas, like
policing, criminal investigation security and intelligence;

6. Any certification necessary would be provided through the Minister following a request
from the Garda Commissioner;

7. There was an inconsistency in regard to their wish to have certain of the bodies included
by regulation in the future. Basically | suggested that the primary route given the
exceptional nature of the work of the. Garda was the way to go and we were not
favourable to the secondary approach in regard to some of the most important bodies in
the fifth against crime.

8. lindicated that they could expect that our Minister and our Department at every level
would ensure that nothing we would do would impact in any negative way on the standing
of the Garda in public opinion and that we would go out of our way to ensure that;




9. | mentioned 6 months to a year; Our guests were not happy with that (Three years

mentioned on their side.)
10. Retrospectivity. | indicated hat full retrospection was envisaged. Joe outlined the full

implications of what that meant, in particular for personal records. They were even i
unhappy. 4
11. Resources; | outlined the Department’s position. Our guests were not at all pleased with

that.
12. Our approach that no special rules could be made for the Garda in that regard. D. Justice

was alarmed, in particular, on this issue stating that it would have the most profound
implications for the police.

13. We fully acknowledge the necessity to have effective mechanisms to deal with mosaic
requests. We did not see legislation as the appropriate mechanism to deal with that.

Both sides listened attentively and acknowledged their respective positions. | indicated that a
memorandum for Government (and draft Heads of Bill were in preparation) and would'be
circulated very shortly. | acknowledged that Ministers might have to reach agreement on certain
issues during the consultation process. Our colleagues left in the full understanding that the
commitment in the PfG in relation to the application of FOI to the administration of the Garda
would be included in the Memorandum and draft Bill. | requested that they would consider
drafting an appropriate head in relation to the administrative aspect of a Garda which should be
included. In this regard | mentioned that it would be as important to define what was fo be
included as it was to define what was not included. D. Justice stressed tthat were more or less,
that unless they got all the concessions they wished for it would have the most profound

consequences for Garda operations.

| think that was it!
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Meeting with Dept of Justicc 2 March 2012 to discuss extension of FOI to An
Garda Siochana and ORAC and RAT

Attendance:Dept of Justice and Equality — Michael Flahive A/Sec, Deirdre O’Keeffe
A/Sec, John Garry PO , John Roycroft PO, Michael Kirrane PO
Dept of PER — William Beausang, A/Sec and Joe Langan AP

William Beausang (WB) welcomed the opportunity to tease through the issues and
report back to the Minister. Michael Flahive (MF) welcomed the opportunity to
narrow the gap on outstanding issues. WB acknowledged that there is further work to

be done on the heads.
WB then went down through the issues paper that had been forwarded by John

Roycroft (JR) at the end of last year.
Agreement was reached on the best way to bring the GS in under the act is through
primary legislation. MF indicated that it would be important that the legislation
targeted out particular categories of administrative records that should be excluded
from FOI e.g., payments from the secret service fund. JR added that he did not
believe that bringing in the GS under the act by SI could accommodate their concerns.
WB suggested that a catch all provision in the legislation that the reform unit would

“be more comfortable with that approach. MF agreed as long the provision is

effective. -
WB added that there is always the fall back of the Ministerial certificate process to

_ protect highly sensitive material. MF sought assurance on the right of appeal to the
High Court on a Ministerial certificate and that the substance of the matter certified
would not be disclosed. Joe Langan pointed to a High Court decision on a Minister
for Justice Certificate appeal last year which was upheld and the Judge held that he
was only empowered to adjudicate on the process of certification and not on the
sensitivity of the content of the record covered by the cert.

Other issues discussed at the meeting related to the following:

The Power of the Information Commissioner to call to locations and inspect
records on site. The Department are not happy with this particular power of access as
they are concerned that it could lead to highly sensitive material being seen by the

staff from the IC’s office.
They suggested an approach similar to that set out in the Garda Act 2005 in relation to

the powers of the Garda Ombudsman in relation to accessing highly confidential

material. John Garry indicated the provisions of the act and it was agreed that CPU
would look at these to see whether the approach offered an acceptable solution.

Lead'm tlme for preparation for FOL v
» ' ¢ar preparation: period: WB responded that this is ultlmately a

polltlcal declsloh ho@evcr the Dept of Justlce need to provide detail on the Garda

plans and preparation so far.

Resources and Application date.
The Dept also needs to provide detail on the resources issue and likewise on the

application date; the Dept needs to produce a suggested date and arguments backing
this up. MF agreed to provide detail on the challenges to be faced.




The Dept undertook to come back to the CPU on the above issues with in two weeks.

Joe Langan 5/3/12
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