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Dear Gavin

I refer to our recent e-mails in relation to the above FOI request and refining o f same. Your 
latest text forwarded by e-mail dated 28 September @3 2.58 seeks access to the following:

(a) Representations from NTM A/NAM A and An Garda Siochana in relation to the FOI 
Bill in the form o f records o f meetings between the Department and any o f these three 
organisations from January 2013 to December 2013; and

(b) Minutes o f  “internal meetings” (defined as meetings between DPER officials) in 
September, October and November 2013 that discussed the FOI Bill, either specifically or as 
an item on a broader agenda.

In relation to Part (a) o f your request, the following is relevant:

• I did not limit my search to the period you requested but I searched back to the 
Programme for Government in 2011 when the commitment to extend FOI to all 
public bodies, including the administrative side o f An Garda Siochana, was made;

• I interpreted meetings with An Garda Siochana to include meetings with the 
Department o f Justice in relation to An Garda Siochana;

• Although your request was limited to records o f meetings, I decided to include the 
submission made by D/Justice dated 23 December 2011 which sets out D/Justice case 
in relation to FOI and An Garda Siochana and is referred to in some o f the minutes of 
meetings;

• In examining the records o f meetings relating to NTMA/NAMA, I came upon some 
records relating to follow-up from meetings and I have interpreted your request as 
encompassing these records.

I have retrieved 10 records in relation to Part (a) o f your request on the basis set out above
and details are provided in the attached Schedule. I have decided to grant access to all of
these records and copies are attached. The only text redacted from these records is text that is
not relevant to your request.

Tithe an Rialtais,
Sraid Mhuirfean Uacht, 
Baile Atha Cliath 2, 
Eire.

Government Buildings, 
Upper Merrion Street, 
Dublin 2,
Ireland.

T: +353 1 676 7571 
F: +353 1 678 9936
ujuuuu.per.gov.ie
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In relation to Part (b) o f your request, you are correct that there was only a small group o f 
officials dealing with the FOI Bill, composed primarily o f  Emer Hogan, my Assistant 
Principal and m yself as Principal Officer. We would have had interaction almost on a daily 
basis to progress drafting issues. These would not have been formal meetings and minutes 
would not have been kept. There would also have been meetings with my Assistant 
Secretary, William Beausang on FOI. Although we would not have formal minutes o f these 
meetings either, I did take manual notes o f  these and o f some meetings o f the Unit and I am 
considering such notes as being comprehended by your request.

I have retrieved 8 records in relation to Part (b) o f your request as set out above and details 
are provided in the attached Schedule. I have decided to grant access to all o f  these records 
and copies are attached.

Although your request in fact required in excess o f  5 hours search, retrieval and copying time 
I decided, in view o f the efforts made to refine your request, that I would process your 
request free o f charge on this occasion.

Right of Appeal

Under the FOI Act I am required to inform you that if  you are not satisfied with this decision 
you may appeal in writing to the Freedom o f Information Unit, Department o f  Public 
Expenditure and Reform, Upper Merrion Street, Dublin 2. You must make this appeal within 
four weeks from the date o f this notification (the making o f a late appeal may be allowed in 
appropriate circumstances). The appeal process known as internal review, will involve a 
complete reconsideration o f the matter by a more senior member o f the staff o f  this Department. 
The decision on the internal review will be given within 3 weeks o f receipt o f your letter. 
Please note that there is a fee o f €30 for making an appeal or €10 for medical card holders. The 
fee, which should accompany your appeal, can be paid by way o f Bank Draft, M oney Order, 
Postal Order or personal cheque made payable to the Accountant, Department o f Public 
Expenditure and Reform.

If  you have any queries regarding this correspondence you can contact me by telephone at 
6045311 or by e-mail at E velyn .0’Connor@ per.gov.ie.

Yours sincerely

Evelyn O ’Connor 
Principal

mailto:Connor@per.gov.ie


SCHEDULE OF RECORDS

Gavin Sheridan 120/2015

(a) Representations from NTMA/NAMA and An Garda Siochana in relation to the FOI Bill in the form o f records o f  meetings between the 
Departm ent and any o f  these three organisations from January 2013 to December 2013; and

(b) M inutes o f “internal meetings” (defined as meetings between DPER officials) in September, October and November 2013 that discussed 
the FOI Bill, either specifically or as an item on a broader agenda.

Record
No

Brief description and date of 
record

File Ref No. of 
pages

Decision:
Grant/

PartGrant/
Refuse

Basis of 
Refusal: 

Section of 
Act

Reason for 
Decision

Public Interest 
Considerations 

(for and 
against release)

Record Edited/Identify 
Deletions

Part fa) o f  request -  
N TM A/NA M A

1 E-m ail dated 17 July 2012 
attaching issues paper 
prepared by D/PER following 
m eeting w ith NTM A/NAM A 
on 16 July 2012

Grant

2 E-m ail dated 18 July 2012 
from  N TM A  including 
N TM A  com m ents on issues 
paper prepared by D/PER 
following meeting with

Grant



NTM A/NAM A on 16 July 
2012

3 Paper prepared by D/PER 
following meeting with 
NTM A on 8 November 2012.

Grant

4 Note o f  meeting held with 
NTM A on 7 March 2013

Grant

Part (a) o f  request -  An Garda 
Siochana

5 Note o f  m eeting held with 
D/Justice & Equality on 
27/9/11

Grant Only text redacted is text 
not relevant to request

6 Letter from  D/Justice & 
Equality dated 23/12/11 
setting out position re An 
Garda Siochana and FOI

Grant Only text redacted is text 
not relevant to request

7 Note o f  meeting with 
D/Justice on 20 January 2012

Grant Only text redacted is text 
not relevant to request

8 Note o f  meeting held with 
D /Justice & Equality on 
2/3/12

Grant Only text redacted is text 
not relevant to request

9 M anuscript note o f meeting 
with D/Justice on 7 June 2012

Grant

10 M anuscript note o f  meeting 
with D/Justice and An Garda 
Siochana on 11 November 
2014

Grant



Part (b) o f  request

11 M anuscript note o f  meeting 
with W illiam Beausang (WB) 
on 5/9/13

Grant

12 M anuscript note o f meeting 
with WB on 16/9/13

Grant

13 M anuscript note o f  meeting 
with WB on 24/9/13

Grant

14 M anuscript note o f Unit 
M eeting on 10/10/13

Grant

15 M anuscript note o f meeting 
with WB on 21/10/13

Grant

16 M anuscript note o f internal 
meeting 15/11/13

Grant

17 M anuscript note o f  meeting 
with WB on 18/11/13

Grant

18 M anuscript note o f meeting 
with WB on 19/11/13

Grant
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Erner Hogan

From; Ei^ei Hog-in
Sent: 21 January 2015 11:34
To: hmer Hogan
Subject: FW: Meeting Tomorrow
Attachments: NTMA Group issues note.doc

-----Original Message-----
From: Beausang, William 
Sent: 17 July 2012 17:28 
To: 'Adrian O'Donovan'
Cc: Andrew O'Flanagan; Aideen O'Reilly; O'Connor, Evelyn; 'Richard Humphreys'
Subject: RE: Meeting Tomorrow

Adrian,

Following our discussion yesterday, please see 'non-paper' attached in which we tried to capture the issues we went 
through yesterday and identify in broad terms how we might to propose to address them.

As you will see the document is presented as a DPER paper but with the objective of setting out clearly the problems 
you identified and how we would propose to address them in the context of the public financial bodies participating 
in FOI.

I would be grateful therefore if you and your colleagues could review the note and let me have your obs. as 
appropriate both in overall terms as well as reflecting back any suggested drafting changes that you believe are 
necessary.

You will note that as a drafting convenience on our part we have set out in a number of places a view attributed to 
the NTMA on particular aspects of the issues we are reviewing. Where we did this we were relying on our 
recollection of yesterday's discussions but needless to say are entirely in your hands in terms of how you wish the 
agency's position on these issues to be represented (including if at all).

In any event as we agreed yesterday the whole paper is 'without prejudice' to formal positions and is intended to 
explore the potential for identifying a possible way forward in advance of Government consideration of our FOI 
proposals more generally.

The timeline on this is not that favourable given the Minister's plan to bring these proposals to Govt next week and 
consequently we would appreciate your early feedback on the approach, if at all possible

We are of course available to discuss any aspect over the phone or at a meeting if that would be helpful.

Many thanks 

William
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-----Original Message-----
From: Adrian O'Donovan jrnaUto: AO Donovan@ ntm a.ie]
Sent: 13 July 2012 17:31
To: Beausang, William; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com'; O'Connor, Evely 
Subject: RE: Meeting Tomorrow

Agreed. See you Monday

Adriam

-----Original Message—
From: Beausang, William [mailto:William.Beausang@per.gov.ie]
Sent: 13 July 2012 17:24
To: Beausang, William; Adrian O'Donovan; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com'; O'Connor, Evelyr 
Subject: RE: Meeting Tomorrow

Adrian, could we meet on Monday at 6pm in 7-9 Merrion Row - Evelyn is interviewing until 5.30pm in the Custom 
House.

Thanks

william

-----Original Message—
From: Beausang, William
Sent: 13 July 2012 11:18
To: 'Adrian O'Donovan'; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; rfhumphreys@gmail.com; O'Connor, Evelyn 
Subject: RE: Meeting Tomorrow

Adrian

That would be great. Richard Humphreys is flexible on Monday.

Evelyn is interviewing on Monday pm but we can schedule for whenever she is freed up after five.

I will be talking to her in the early pm and will confirm a time.

Many thanks 

-----Original Message-----
From: Adrian O'Donovan [mailto:AODonovan@ntma.ie]
Sent: 13 July 2012 10:42
To: Beausang, William; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; rfhumphreys@gmail.com 
Subject: RE: Meeting Tomorrow

William

Could do Monday, but due to prior commitments some people have it would have to be 5.00 or after. You might let 
me know if this suits.

Adrian
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***************************

1 his message, including any attachments, is interned for the addressee only, it may ■ ') ?  confidential or legally 
privileged.
If you have received this message in error, you should not disclose, copy or use any part of it - please delete it froi 
your computer and contact ITSecurity@ntma.ie

mailto:ITSecurity@ntma.ie


C o n f id e n t ia l  Draft

Proposed Extension of Freedom  of Inform ation -  Public F inancia l Bodies'

1. Overview
1.1 Freedom of Information contributes to greater openness and transparency. It has 
been instrumental in underpinning greater accountabilit\ bv facilitating the release o f 
information needed to hold public bodies to account. International studies have 
highlighted the positiv e impacts o f  greater transparency on public governance

1.2 The limited application o f  Freedom of Information and the incomplete coverage 
o f the public service is an important weakness in improving public access to official 
information particularly since gaps in coverage show little consistency and appear 
arbitrary in some respects. The Programme for Government, therefore, contains a 
commitment to extend Freedom o f  Information to all public bodies.

1.3 There is a requirement in the public sector that public bodies dem onstrate that the 
use o f  public resources has been effective, economical, and efficient and that it complies 
with all law and meets community standards o f probity and propriety. Such scrutiny is 
required because o f  the non-voluntary relationship between G overnm ent and taxpayers 
who finance government activities and the different rule o f  law which applies in the 
public sector as opposed to the private sector.

1.4 Freedom o f Information legislation has, however, previously been applied to a 
quite limited extent to public bodies with significant commercial activities. In addition 
public financial bodies are currently operating in a hugely challenging commercial and 
financial /  economic environment. Specific and targeted legislative change is, therefore, 
required to facilitate the extension o f  Ireland’s Freedom o f  Information regime to 
encom pass these bodies in order to pre-empt any significant risk o f  a serious competitive 
disadvantage arising which has the potential to give rise to substantial costs to the State 
and its citizens.

1.5 While some o f  the m easures proposed may be exceptional in current 
circum stances the public interest is that every opportunity to attract investment in Ireland 
is maintained and no requirement is imposed on a public financial body that gives rise to 
serious or substantial com petitive disadvantage notwithstanding that public bodies owing 
to their reliance on public funds are properly subject to higher standards o f  accountability 
and disclosure than apply to private bodies.

1.6 In this context, a particular priority is to strike a correct balance between the 
public interest in allow ing access to official information held by these bodies and 
safeguarding highly com m ercially and market sensitive information (relating to the 
perform ance o f  their own statutory functions) against release.

' NTMA, NAMA, NPRF, NDFA

1



2. Investor C onfidentiality
2.1 Absolute confidentiality o f  the engagement by the public financial bodies with 
potential investors in Ireland must be preserved

Assessment
2.2 In seeking to encourage and promote future interest in Irish G overnm ent Bonds 
the N’l VIA is currently operating in verv challenging market conditions. Credit rating 
downgrades and the programme o f international assistance has eroded much ol the 
State's previous investor base. Thjs had contributed to a requirement to engage with 
classes o f potential investors (e.g. Sovereign Wealth Funds. Hedge Funds etc.) who 
required confirmation o f the absolute confidentiality o f any engagem ent w ith the Irish 
authorities (for reasons o f  market commercial sensitivity o f that inform ation ).

2.3 While the NTMA would believe that the exemptions available tinder the Act 
would in any event be protect this information from premature release, the potential for 
independent third-party review under the Act would prevent the NTM A from giving an 
absolute or categorical assurance o f  confidentiality.

2.4 In addition in view o f the S tate’s current financial circumstances progress towards 
the objective o f  restoring the S tate’s re-entry to the capital markets depends to a much 
greater extent that in advance o f  the financial / banking crisis on the ability  o f  the NTMA 
to secure and maintain interest am ong this investor group in participating in future market 
issuance given the availability o f  investment opportunities elsewhere.

2.5. Similar considerations arise in relation to the objectives o f  the other public 
financial bodies.

Proposal
2.6 It is proposed, therefore, that a mandatory exclusion should apply by way o f an 
order made under the First Schedule in respect o f  the identity o f  commercial 
counterparties with whom the public financial bodies engage with in perform ing their 
functions in relation to Irish bond market, the Strategic Investment Fund, in PPPs and in 
other areas that these bodies have a legal mandate from Government to explore possible 
sources o f  external finance. W here transactions ultimately take place and the information 
is available to the relevant agencies it will be available for release into the public domain 
under Freedom o f  Information or otherwise.

3. Commercial Confidentiality Requirements -  NAMA
3 .1 Existing confidentiality requirem ent in the NAMA Act should not be superseded 
by the Freedom o f  Information Act.

A ssessm ent
3.2 NAMA is currently subject to a detailed and onerous set o f  confidentiality 
obligations under its governing legislation. In addition to the com m on law duty o f  
bank/custom er confidentiality as a m atter o f  contract law which it assum ed from the 
legacy banks under section 99 o f  the NAM A Act, section 202 o f  the N AM A  Act contains



comprehensivc prohibitions on the release o f  confidential and com merciali\ sensitive 
information other that when this is authorised b\ the NAM A Board ('or the \T M A  to do
so).

3.3 No question arises o f removing the blanket protection o f customer information 
under section 99 o f the Act as these requirements are equivalent to those w hich apply in a 
banking relationship and could result in N’AMA being ('pen to significant claims from its 
borrowers for breaches o f confidence. The broader general confiden tia l^  restrictions 
applying to NAMA under section 202 o f  the Act were put in place bv the Oireachtas to 
underpin its statutory mandate o f obtaining the best achievable financial return for the 
State.

3.4 The application o f Freedom o f Information to NAMA is a significant step in 
securing greater transparency regarding its activities complementing the significant 
information made available in the public domain through its Annual Reports and other 
publications, Parliamentary Questions, C&AG reports and appearance at O ireachtas 
Committees. Inclusion o f  provision prohibiting the disclosure of information in Schedule 
3 o f  the Freedom o f Information Act has the effect o f  removing the scope to refuse a 
Freedom o f Information request on the basis that the disclosure o f the record concerned is 
prohibited by any other enactment. Where confidentiality provisions from other Statutes 
are not included in Schedule 3, they are subject to periodic review by the Oireachtas 
under section 32 o f  the Act which provides the opportunity for the Oireachtas to assess 
taking into account the views o f  the relevant M inister and the Information Com m issioner 
and make recom mendations whether the specific confidentiality provisions should be 
amended, repealed or included in Schedule 3.

3.5 It should be noted in that in the Post-Legislative Review o f the UK Freedom o f 
Information Act submitted by the UK M inistry o f  Justice to a parliamentary com m ittee 
earlier this year, the Ministry reports on the impact o f  Freedom o f Information on public 
bodies operating in a commercial environment. It concludes that while there is little 
evidence o f  the impact o f  Freedom o f Information on commercially focused public 
authorities operating in competition with bodies not subject to the Act, the balance to be 
struck between their commercial and public status may be worthy o f  further 
consideration.

Proposal
3-6 It is not considered prudent to subordinate the existing confidentiality 
requirements in place under the NAMA to Freedom o f  Information legislation. This will 
be achieved by omitting reference to s 202 o f  the NAM A Act from the Third Schedule to 
the Bill.

4. Exemptions available to the public financial bodies for commercially 
sensitive information



4. i i .cgai  certaintv is required that the public financial bodie s  have  adequate  
protection under the A ct  against  the d isc los ure  o f  their ow n  informat ion they might  cause  
a serious compet i t iv e  or com mercia l  d isadvantage .

A ss es sm en t
4.2 Sect ion 31 (2) (n) o f  the Act  provides  an ex em pt io n - subject to a publ ic  interest  
test -  wh ich  relates to this spec if ic  risk. Further legal analys is  is required to ass es s  
whether the level of  protection provided by this provis ion is suf f ic ient  in light of the 
scale, extent  and s ig ni f ica nce  o f  the co m m e r c ia l  activit ies  that m a \  be carried out by the 
public f inancial  bodies  and in particular to e x a m i n e  whether  the pr ov is io ns  inc luded in 
section 31 ( I )  (a),  (b) and fc) reinforce (or al ternatively m a \  potential ly  ob scure )  the 
safeguards provided by 31 (2)  (n). International precedents mav be useful  in further 
reviewing this issue.

Proposal
4.3 This legal issue can be examined further in the context o f  the drafting o f the 
amending legislation.

5. Information on Remuneration
5.1 Specific arrangements are required to safeguard the confidentiality o f  information 
on remuneration for named individuals.

Assessment
5.2 Pay in the NTMA and the other agencies reflect individual contractual 
arrangements in all cases reflecting remuneration arrangements in the private sector. In 
contrast to the public bodies more generally, there are no pay scales or grading structure 
in place. In the normal course o f  events the NTMA etc. provides details o f  its CEO 
remuneration package in its annual reports. It has also in response to Parliamentary 
Questions etc. provided extensive disaggregated information on remuneration 
arrangements for all staff (within 50k pay categories).

5.3 The NTM A Advisory Board and the NAM A Board have a high level o f  concern 
that requests for information on specific pay levels for named individuals will have a 
potentially highly disruptive impact on the agencies’ effectiveness and HR strategies. 
The availability o f  this information on a personalised basis in the public domain is likely 
to impact adversely on s ta ff morale and organisational cohesion. It will also facilitate 
‘poaching’ o f  skilled /  expert s ta ff by other financial institutions and weaken the 
agencies’ negotiating position in relation to new hires.

5.4 The NTM A etc. has no reservations regarding the continued provision o f 
disaggregated inform ation to the point that individuals cannot be separately identified but 
in light o f  the Inform ation Comm issioner’s interpretation o f  section 26 (1) (b) o f  the Act 
(which relates to disclosure o f  information that would constitute a breach o f  duty o f  
confidence) in relation to the disclosure o f  inform ation on individual pay records believes 
that a specific safeguard is required.



Proposal
5.5 It is proposed that this matter w o u ld  be e x a m in e d  further with a v i e w  to ensuring  
that the public interest test whic h  overr ides the contractual conf ide nt ia l i t y  in this case  
takes into account information dis c losed  on pav levels  and the organi sat ion 's  HR  
requirements.

6. State Claim s Agency ancl Freedom  of In form ation
6.1 in view of its spec i f ic  legal  role and responsibi l i t ies  the State C la im s A g e n c y  
should be treated in an equivalent w ay to a n a lo g o u s  public bodies  such as C h i e f  State  
Solici tors Office,

A s se ssm ent
6.2 Under the National Treasury M a n a g e m e n t  A g e n c v  ( A m e n d m e n t )  Act .  20 0 0 .  the 
man ag em en t  o f  personal injury and property d a m a g e  c la ims  against the State and o f  the 
underly ing risks was  de legated to the N T M A .  W he n performing these  functions,  the 
N T M A  is known as the State C la im s  A g e n c y  ( S C A ) .  The  Act  sets  out t w o  ob je c t ive s  for 
the S C A :-

• To manage claims so as to ensure that the State's liability and associated legal and 
other expenses are contained at the lowest achievable level; and

• To provide risk advisory services to State authorities with the aim o f  reducing 
over time the frequency and severity o f  claims

The role carried out by the SCA would previously have been performed by the C hief 
State Solicitors Office which is a public body for the purposes o f  the Freedom o f 
Information Act, 1997. However, it should be noted that under section 46 o f  the Act 
records created or held by the C h ief State Solicitor’s Offices other than records relating to 
the general administration o f the Offices are not covered by the Act. This result is that 
the public has a right o f  access to records concerning the general adm inistration o f  the 
C h ie f State Solicitor's Office but no others.

Proposal
6.3 It is proposed, therefore, that the application o f  Freedom o f  Information to the 
State Claims Agency should be restricted to its administrative records. This will be 
effected by an amendment to the scheme.

7. Implementation Date for Freedom of Information / Effective Date for 
Retrospection
7.1 Adequate time should be provided for the NTMA and the other public financial 
bodies associated with the agency to prepare for the application o f  Freedom o f 
Inform ation. Full retrospection to 1998 should not apply immediately on enactment.

A ssessm ent
7.2 As is the case for all public bodies becoming subject to Freedom o f  Information, 
in light o f  the obligations under the Act, a significant programme o f preparation, training 
and review  o f records management would be required for the NTMA etc. in advance o f 
the implem entation date o f  any legislation. In terms o f  the effective date for non-



persona! records under Freedom o f  Information,  in addition to the substani ial  practical  
administrat ive logist ical  chal lenges  o f  full retrospect ion co v er in g  a 14 year period to 
1998 there is a concern that 'retrospect ive'  appl icat ion o f  the legis lation  from 1998 and 
the release o f  third-party information that might  arise in that context  c o u ld  he perce ived  
or misrepresented as a breach o f  normal com mercia l  pract ice particular!} in 
c i rcumstances  that representations were not made that the informat ion m a y  be subject to 
release under Freedom o f  Information in the future. A s  against that, a g o o d  deal o f  the 
com mercia l  sens it iv ity  that might attach to records held bv the N T M A  g r o u p  a g e n c i e s  is 
i t sel f  t im e- sens i t i ve  and therefore the d i f f icul t ies  in d i sc lo s in g  lega cy  records  are in the 
main adminis trative  rather than co mm ercia l .

Pronosal
7.3 1 he proposed implementat ion date for Freedom o f  Informat ion could  be  
ex a m in ed  further by the N T M A  and the Department .  Further cons iderat ion  is required o f  
the extent  to w h i c h  the Act  would  apply  retrospective ly  in light o f  the i s sue s  raised by the 
N T M A .  The pol icy  for other public bo di es  is in overal l  terms that the A c t  shou ld  apply  
with full retrospect ion to 1998. In the c a s e  o f  the N T M A  etc.  s p e c i f i c  co m m e r c ia l  
conc erns  ha v e  been raised which need to be  ex a m in ed .  It is en vi sa ged  that any ea s in g  o f  
the retrospection to 1998 w oul d  be conta ine d in an order under the First S c h e d u l e  whic h  
w o u ld  p o s t p o n e  the retrospection to 1998 o v e r  a lengthier period,  s o  that, for e xa m p le ,  
init ial ly the A c t  w o u l d  not be retrospect ive as  regards the  N T M A  group,  but retrospection  
to 1998 w o u l d  apply  after a period o f  s ay  3 years  from the enactment  o f  the  2 0 1 2  Bill .

Government Reform Unit
Department of Public Expenditure and Reform
July 2012



Emer Hooan
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S e n t: 18 J t r , A .; i ..•’ i-3 :: 1
To: W illiam Beausang
Cc: Andrew O'Flanagan; Aideen O'Reilly; Evelyn O'Connor; 'Richard Humphreys'
Subject: RE: Meeting Tomorrow
Attachments: NTMA Group issues note (with NTMA comments).doc

William

Thanks for this which we feel moves the matter on considerably. I have set out our com m ents on the proposals 
made in the attachment. You might give me a call at your convenience to discuss next steps.

! have a meeting in D Finance this evening at 6.00 and we have our annual report press conference tomorrow 
morning which means I'll be tied up from about 10.30 to 12.30. I'm free otherwise.

Regards

Adrian

Tel 6640818 
Mob 087 9839692

Original Message—
From: Beausang, William {mailto:William.Beausang@per.gov.ie]
Sent: 17 July 2012 17:28 
To: Adrian O'Donovan
Cc: Andrew O'Flanagan; Aideen O'Reilly; O'Connor, Evelyn; 'Richard Humphreys'
Subject: RE: Meeting Tomorrow

Adrian,

Following our discussion yesterday, please see 'non-paper' attached in which we tried to capture the issues we went 
through yesterday and identify in broad terms how we might to propose to address them.

As you will see the document is presented as a DPER paper but with the objective of setting out clearly the problems 
you identified and how we would propose to address them in the context of the public financial bodies participating 
in FOI.

I would be grateful therefore if you and your colleagues could review the note and let me have your obs. as 
appropriate both in overall terms as well as reflecting back any suggested drafting changes that you believe are 
necessary.

You will note that as a drafting convenience on our part we have set out in a number of places a view attributed to 
the NTMA on particular aspects of the issues we are reviewing. Where we did this we were relying on our 
recollection of yesterday's discussions but needless to say are entirely in your hands in terms of how you wish the 
agency's position on these issues to be represented (including if at all).

In any event as we agreed yesterday the whole paper is ’without prejudice’ to formal positions and is intended to 
explore the potential for identifying a possible way forward in advance of Government consideration of our FOI 
proposals more generally.

l

mailto:William.Beausang@per.gov.ie


Many thanks 

William

-----Original Message-----
From: Adrian O'Donovan [mailto:AODonovan@ntma.ie]
Sent: 13 July 2012 17:31
To: Beausang, William; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com'; O'Connor, Eveh 
Subject: RE: Meeting Tomorrow

Agreed. See you Monday

Adriam

-----Original Message-----
From: Beausang, William [mailto:William.Beausang@per.gov.ie]
Sent: 13 July 2012 17:24
To: Beausang, William; Adrian O'Donovan; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; 'rfhumphreys@gmail.com'; O'Connor, Evel\ 
Subject: RE: Meeting Tomorrow

Adrian, could we meet on Monday at 6pm in 7-9 Merrion Row - Evelyn is interviewing until 5.30pm in the Custom 
House.

Thanks

william

-----Original Message-----
From: Beausang, William
Sent: 13 July 2012 11:18
To: 'Adrian O'Donovan'; O'Connor, Evelyn
Cc: Andrew O'Flanagan; Aideen O'Reilly; Petris, Nico; Phelan, Eamann; rfhumphreys@gmail.com; O'Connor, Evelyn 
Subject: RE: Meeting Tomorrow

Adrian

That would be great. Richard Humphreys is flexible on Monday.

Evelyn is interviewing on Monday pm but we can schedule for whenever she is freed up after five.

I will be talking to her in the early pm and will confirm a time.

mailto:AODonovan@ntma.ie
mailto:William.Beausang@per.gov.ie
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C onfidential D raft

P roposed Extension of F reedom  of Inform ation  -  Public F inancial B odies1

1. O verview
1.1 Freedom o f  Information contr ibutes to greater openness  and transparency.  It has  
been instrumental  in underpinning  greater accountabi li ty by facilitating the release  of  
informat ion needed to hold publ ic  bo d ie s  to account.  International s tudies  have  
highl ighted the posi tive impacts  o f  greater transparency on public go v e r n a n c e

1.2 The  limited application o f  Fr eedo m  o f  Information and the i n c o m p le t e  c o v e r a g e  
o f  the publ ic  service  is an important w e a k n e s s  in im proving public a c c e s s  to of f ic ial  
informat ion particularly s ince  ga ps  in c o v e r a g e  s h o w  little c o n s i s t e n c y  and appear  
arbitrary in s o m e  respects.  Th e  P rogra m m e for Government ,  therefore,  conta ins  a 
c o m m i t m e n t  to extend Freedom o f  Informat ion to all public bodies.

1.3 There is a requirement in the public sector that public bodies dem onstrate that the 
use o f  public resources has been effective, economical, and efficient and that it complies 
with all law and meets community standards o f  probity and propriety. Such scrutiny is 
required because o f  the non-voluntary relationship between Government and taxpayers 
who finance government activities and the different rule o f law which applies in the 
public sector as opposed to the private sector.

1.4 Freedom o f Information legislation has, however, previously been applied to a 
quite limited extent to public bodies with significant commercial activities. In addition 
public financial bodies are currently operating in a hugely challenging com m ercial and 
financial /  economic environment. Specific and targeted legislative change is, therefore, 
required to facilitate the extension o f  Ireland’s Freedom o f Inform ation regime to 
encom pass these bodies in order to pre -empt any significant risk o f  a serious com petitive 
disadvantage arising which has the potential to give rise to substantial costs to the State 
and its citizens.

L5 W hile some o f  the m easures proposed may be exceptional in current 
circum stances the public interest is that every opportunity to attract investm ent in Ireland 
is m aintained and no requirement is im posed on a public financial body that gives rise to 
serious o r substantial com petitive disadvantage notwithstanding that public bodies owing 
to their reliance on public funds are properly subject to higher standards o f  accountability 
and disclosure than apply to private bodies.

1.6 In this context, a particular priority is to strike a correct balance between the 
public interest in allowing access to official information held by these bodies and 
safeguarding highly com m ercially and market sensitive information (relating to the 
perform ance o f  their own statutory functions) against release.

' NTMA, NAMA, NPRF, NDFA



2. Investor C onfidentiality
2.1 Ab so lu te  confident ial ity o f  the e n g a g e m e n t  by  the public f inancial bo di es  wi th  
potential  investors in Ireland must  be preserved

A s s e s s m e n t
2 .2  In seek in g  to encourage and prom ote  future interest in Irish G o v e r n m e n t  B o n d s  
the N T M A  is currently operating in very  c h a l l e n g in g  market condi t ions.  Credit rating  
d ow ng rad es  and the programme o f  international assi s tance has eroded much of the  
State' s  previous investor base. This had contributed to a requirement to e n g a g e  with  
c las se s  o f  potential  investors (e.g.  S o v e r e ig n  Wealth Funds. He dg e  Funds etc. )  w h o  
required conf irmat ion o f  the absolute  conf ide nt i a l i ty  o f  any enga gem ent  with the Irish 
authorities (for reasons  o f  market /  c o m m e r c ia l  sen s i t iv i ty  o f  that information).

2.3 While the NTMA would believe that the exemptions available under the Act 
would in any event be protect this information from premature release, the potential for 
independent third-party review under the Act would prevent the NTMA from giving an 
absolute or categorical assurance o f  confidentiality.

2.4 In addition in view o f the S tate’s current financial circumstances progress towards 
the objective o f restoring the State’s re-entry to the capital markets depends to a much 
greater extent that in advance o f  the financial / banking crisis on the ability o f  the NTMA 
to secure and maintain interest among this investor group in participating in future market 
issuance given the availability o f  investment opportunities elsewhere.

2.5 Similar considerations arise in relation to the objectives o f  the other public 
financial bodies.

Proposal
2.6 It is proposed, therefore, that a m andatory exclusion should apply by way o f  an 
ordef made under the First Schedule in respect o f  the identity o f  commercial 
counterparties with whom the public financial bodies engage with in performing their 
functions in relation to Irish bond market, the Strategic Investment Fund, in PPPs and in 
other areas that these bodies have a legal m andate from Government to explore possible 
sources o f  external finance. W here transactions ultimately take place and the information 
is available to the relevant agencies it will be available for release into the public domain 
under Freedom o f  Information or otherwise.

N T M A  C o m m en t: W hat the N T M A  is  se e k in g  h ere  is  a ca rve-o u t fr o m  the A c t  f o r  
re co rd s  re la tin g  to a ll m a rket p a rtic ip a n ts  w ith w h ich  it  o r a sso cia ted  b o d ies engage -  
s im ila r  to w hat w as done w ith R T E  in  re la tio n  to p ro g ra m m in g  ~  so  th a t it  ca n  
co n tin u e  to g iv e  a n  a ssu ra n ce  o f  a b so lu te  c o n fid e n tia lity  to su ch  m a rket p a rtic ip a n ts  
(in v e stm e n t m a n a g ers, m a rket co u n te rp a rties, p o te n tia l N A M A  p u rc h a se rs  etc). T h is  
a p p lie s  to  re co rd s  both b efore  a n d  a fte r a  tra n sa ctio n . M any in ve sto rs w ill n o t w ish  to 
d ea t w ith  an  o rg a n isa tio n  w here they w ill n o t h a ve  ce rta in ty  a s to  the c o n fid e n tia lity  o f  
th e ir  in fo rm a tio n  a n d  the stro n g e r in v e sto rs  w ho do n o t have a n y p ro b le m s a ttra ctin g



funds may choose to go elsewhere. In the NTM A’s view, the exemptions provided for  
in the FOI Act are not sufficient for it to provide the level o f confidentiality required or 
to protect information from  premature release.

None o f the above is intended to suggest that where an NTMA entity has made an 
investment with a counterparty the fact and value o f  that investment should not be 
released. However, information on individual investors in Government bonds -  to the 
extent that it is possessed by the NTMA -  should remain confidential.

Finally, we note that the DPER proposal is to address this issue by way o f Ministerial 
Order. However, our understanding is that the proposal to extend the FOI to the 
NTMA and related entities is being made in the Bill itself. I f  this is the case, would this 
issue not be more appropriately dealt with in the Bill too ?

3. Commercial Confidentiality Requirements — NAMA
3.1 Existing confidentiality requirement in the NAM A Act should not be superseded 
by the Freedom o f Information Act.

Assessment
3.2 NAM A is currently subject to a detailed and onerous set o f  confidentiality 
obligations under its governing legislation. In addition to the common law duty o f 
bank/customer confidentiality as a matter o f  contract law which it assumed from the 
legacy banks under section 99 o f  the NAM A Act, section 202 o f  the NAMA Act contains 
com prehensive prohibitions on the release o f  confidential and commercially sensitive 
information other that when this is authorised by the NAM A Board (or the NTMA to do 
so).

3.3 No question arises o f  removing the blanket protection o f  customer information 
under section 99 o f  the Act as these requirements are equivalent to those which apply in a 
banking relationship and could result in NAM A being open to  significant claims from its 
borrowers for breaches o f  confidence. The broader general confidentiality restrictions 
applying to NAM A under section 202 o f  the Act were put in place by the Oireachtas to 
underpin its statutory m andate o f  obtaining the best achievable financial return for the 
State.

3.4 The application o f  Freedom o f  Information to NAM A is a  significant step in 
securing greater transparency regarding its activities com plem enting the significant 
inform ation made available in the public domain through its Annual Reports and other 
publications, Parliam entary Questions, C& AG reports and appearance at Oireachtas 
Com m ittees. Inclusion o f  provision prohibiting the disclosure o f  information in Schedule 
3 o f  the Freedom  o f  Information Act has the effect o f  rem oving the scope to refuse a 
Freedom o f  Information request on the basis that the disclosure o f  the record concerned is 
prohibited by any other enactm ent. W here confidentiality provisions from other Statutes 
are not included in Schedule 3, they are subject to periodic review  by the Oireachtas 
under section 32 o f  the A ct which provides the opportunity for the Oireachtas to assess



taking into account the view s o f  the relevant Minister and the Information C o m m i s s i o n e r  
and make recommendat ions  whether  the spec if ic  conf ident ial i ty  pro vis ions  should be  
amended,  repealed or included in Schedule  3.

3.5 It should be noted in that in the Post -Legislat ive  R e v i e w  o f  the U K  Freedom o f  
Information Act  submitted by the UK Ministry o f  Justice to a parl iamentary c om m it te e  
earlier this year, the Ministry reports on the impact o f  Freedom o f  Information on public  
bodies  operating in a commercia l  environment .  It co n cl u d es  that w hi le  there is little 
e v id en ce  o f  the impact o f  Freedom o f  Information on c o m m e r c ia l l y  focused public  
authorities operating in compet i t ion with bodies  not subject to the Act .  the balance to be 
struck be tween their commercia l  and public status m ay  be worthy o f  further 
considerat ion.

Proposal
3.6  It is not cons idered prudent to subordinate the ex is t in g  confidential i ty  
requirements in place  under the N A M A  to Freedom o f  Informat ion leg is lat ion.  This will  
be ac hi eve d by  omit t ing reference  to s 20 2  o f  the N A M A  Act  from the Third Sc he du le  to 
the Bill .

N T M A  Co m m en t: We agree w ith the p ro p osa l.

4. Exemptions available to the public financial bodies for commercially 
sensitive information

4.1 Legal certainty is required that the public financial bodies have adequate 
protection under the Act against the disclosure o f  their own information they might cause 
a serious competitive or commercial disadvantage.

A ssessm ent
4.2 Section 31 (2) (n) o f the Act provides an exemption -  subject to a public interest 
test -  which relates to this specific risk. Further legal analysis is required to assess 
w hether the level o f  protection provided by this provision is sufficient in light o f the 
scale, extent and significance o f  the commercial activities that may be carried out by the 
public financial bodies and in particular to examine whether the provisions included in 
section 31 (1) (a), (b) and (c) reinforce (or alternatively may potentially obscure) the 
safeguards provided by 31 (2) (n). International precedents may be useful in further 
review ing this issue.

Proposal
4.3 This legal issue can be exam ined further in the context o f  the drafting o f  the 
am ending legislation.

N T M A  C o m m e n t: We agree w ith the  p ro p o sa l.

5. In fo rm a tio n  on R em unera tion



5.1 Spec if ic  arrangements are required to safeguard the conf ident ia l i ty  of information  
on remuneration for named individuals.

Assess m ent
5.2 Pay in the N T M A  and the other agencies  reflect individual contractual  
arrangements in all ca se s  reflecting remuneration arrangements in the private sector. In 
contrast to the public bodies  more  general ly ,  there are no pay sca le s  or grading structure  
in place.  In the normal course  o f  ev ent s  the N T M A  etc. provides  detai ls  of its C E O  
remuneration package  in its annual reports.  It has also in response  to Parl iamentary  
Questions etc. provided ex tens iv e  disaggregated information on remuneration  
arrangements for all s t af f  (wi thin 50k pay categories) .

5.3 The N T M A  A d v is or y  Board and the N A M A  Board have  a h igh level  of  concern  
that requests for information on sp ec i f i c  pay leve ls  for named indi v id ual s  wil l  have  a 
potent ial ly h ighly  disrupt ive impact on the agencies'  e f fe c t iv en es s  and H R  strategies.  
The avai labi li ty o f  this informat ion on a personali sed basis in the publ ic  d o m a in  is l ikely  
to impact  adverse ly  on s ta f f  morale  and organisational  co h es i o n .  It w i l l  a l so  facilitate  
‘p o a c h i n g ’ o f  sk il led /  expert  s taf f  b y  other financial ins ti tut ions  and w e a k e n  the  
a g e n c i e s ’ negot iat ing pos it ion in relation to n e w  hires.

5.4 The NTMA etc. has no reservations regarding the continued provision o f  
disaggregated information to the point that individuals cannot be separately identified but 
in light o f  the Information Com m issioner’s interpretation o f section 26 (1) (b) o f the Act 
(which relates to disclosure o f  information that would constitute a breach o f  duty o f  
confidence) in relation to the disclosure o f  information on individual pay records believes 
that a specific safeguard is required.

Proposal
5.5 It is proposed that this matter would be examined further with a view  to ensuring 
that the public interest test which overrides the contractual confidentiality in this case 
takes into account information disclosed on pay levels and the organisation’s HR 
requirements.

N T M A  C o m m en t: O u r co n ce rn s h e re  a rise  fro m  the d e fin itio n  o f  p e rso n a l 
in fo rm a tio n  in  the A c t  w h ich  s p e c ific a lly  e xc lu d e s the term s on  w h ich  an  in d iv id u a l 
o ccu p ie s  a p o s itio n  in  the  s ta ff  o f  a p u b lic  body. We w o uld  p ro p o se  th a t the  d e fin itio n  
o f  p e rs o n a l in fo rm a tio n  a s it  a p p lie s to the N T M A  s h o u ld  in c lu d e  term s o f  
em ploym ent.

6. State Claims Agency and Freedom of Information
6.1 In view  o f  its specific legal role and responsibilities the State C laim s Agency 
should be treated in an equivalent way to analogous public bodies such as C hief State 
Solicitors Office.

A ssessm ent



6.2 Under the National Treasury M a n a g e m e n t  A g e n c y  (A m en d m en t )  Act .  2 0 0 0 ,  the 
management  o f  personal injury and property d am age  c la ims  against the State and o f  the  
underlying risks wa s  de legated to the N T M A .  When performing these funct ions,  the 
N T M A  is known as the State Cla ims A g e n c y  (S C A ) .  The  Act  sets out t w o  ob je c t iv e s  for 
the SCA:-

•  l o  mana ge  c la im s  so as to ensure that the State's liability and as so c ia ted  legal  and  
other ex p e n s e s  are contained at the lowest  achie vable  level: and

•  To provide  risk advisory serv ices  to State authorities with the a im o f  reducing  
over t ime the frequency and sever i ty  o f  c la ims

The role carried out  by the SC A  w o u ld  p revio us ly  have  been performed by the C h i e f  
State Sol ic itors  O ff ic e  which is a publ ic  bod}' for the purposes o f  the  Freedom  o f  
Information Act,  1997.  However ,  it s h ou ld  be noted that under sect ion  4 6  o f  the Act  
records created or held  by the C h i e f  State S o l i c i t o r ’s O ff i c e s  other than records relating to 
the genera! administrat ion o f  the O ff i c e s  are not covered by  the Act.  T hi s  result is that 
the public has a right o f  access  to records c o nc ern in g  the general administrat ion  o f  the 
C h i e f  State Sol ici tor's O ff ic e  but no others.

Proposal
6.3 It is proposed, therefore, that the application o f  Freedom o f Information to the 
State Claims Agency should be restricted to its administrative records. This will be 
effected by an am endment to the scheme.

N T M A  C o m m en t: We agree w ith the p ro p o sa l. H ow ever, we are n o t c le a r w hat is  
m eant by sa y in g  it  “w ill be e ffected  by a n  am endm ent to the  sch e m e ”. I f  th e  N T M A  is  
to be s p e c ific a lly  m en tio n ed  in  the H e a d s o f  B ill,  sh o u ld  the carve out f o r  th is  type o f

• in fo rm a tio n  not be in c lu d e d  th ere  — a s p e r  th e  a p pro a ch  adopted w ith th e  A G ’s  O ffic e ?

7. Im plem en tation  D ate fo r F reedom  o f In fo rm ation  /  E ffective D ate for 
R etrospection
7.1 Adequate tim e should be provided for the NTMA and the other public financial 
bodies associated, with the agency to prepare for the application o f  Freedom of 
Information. Full retrospection to 1998 should not apply immediately on enactm ent.

Assessm ent
7.2 As is the case for all public bodies becom ing subject to Freedom o f  Information, 
in light o f  the obligations under the Act, a significant programme o f preparation, training 
and review o f  records management would be required for the NTMA etc. in advance o f 
the im plem entation date o f  any legislation. In  terms o f  the effective date for non
personal records under Freedom o f  Inform ation, in addition to the substantial practical 
adm inistrative logistical challenges o f  full retrospection covering a 14 year period to 
1998 there is a concern that ‘retrospective’ application o f  the legislation from 1998 and 
the release o f  third-party information that m ight arise in that context could be perceived 
o r m isrepresented  as a breach o f  norm al commercial practice particularly  in 
circum stances that representations w ere not made that the information may be subject to



release under Freedom o f  Information in the future. A s  against that, a g o o d  deal o f  the 
commercial  sens it ivity that might  attach to records held by the N T M A  group ag e n c ie s  is 
i tself  t ime-sens it ive and therefore the di ff icul ties  in d is c los i ng  legacy records are in the 
main administrative rather than commercial .

Proposal
7.3 The proposed implementat ion date for Freedom o f  Information could  be 
examined further by the N T M A  and the Department .  Further cons iderat ion is required of  
the extent to which the Act w oul d  apply retrospect ively  in light o f  the i s s ue s  raised by the 
N T M A .  The pol icy  for other publ ic bodies  is in overal l  terms that the A c t  should apply  
with full retrospection to 1998.  In the case  o f  the N T M A  etc sp ec i f ic  com m erci a l  
concerns  have  been raised which need to be ex a m in ed .  It is envisaged that any ea s in g  o f  
the retrospection to 1998 wo uld  be contained in an order under the First S c h e d u le  which  
woul d postpone  the retrospection to 1998 over  a lengthier  period, so that, for ex am pl e ,  
initially the A ct  w ou ld  not be retrospective as regards the N T M A  group, but retrospection  
to 1998 w ou ld  apply after a period o f  say  3 years from the enactment  o f  the 2 0 1 2  Bill.

N T M A  Com m ent: O u r view  is  that the A c t  s h o u ld  be a p p lie d  fro m  a c u rre n t date o n ly  
a n d  not retrosp ective ly (o th er than in  re la tio n  to p e rso n a l reco rd s). W h ile  we are  
aw are that the A c t  w as a p p lie d  to a n u m b er o f  Sta te  bod ies retro sp ective ly , to the best 
o f  o u r know ledge the tim e-gap  betw een th is  a p p lica tio n  a n d  the com m encem ent o f  the 
A c t  was m uch  le ss that w hat w o uld  be case here.

W hen the F O I  A c t  w as a p p lie d  o rig in a lly  to G o vern m en t D epa rtm en ts it  w as (other 
than  in  re la tio n  to p e rso n a l reco rd s) a p p lie d  o n ly  to reco rd s crea te d  a fter the  
com m encem ent o f  the  A ct. G ive n  the a ctiv itie s  in  w h ich  the N T M A  is  e n g a g ed  a n d  the  
vo lum e o f  re co rd s g o in g  b a ck  to the A c t 's  com m encem ent in  1998 it  c o u ld  create severe  
lo g is t ic a l d iffic u lt ie s  a n d  a d verse ly  im p a ct on the  day to day fu n c t io n in g  o f  the N T M A  
i f  the A c t  w ere to be retro sp ective ly  applied .

Government Reform Unit
Department of Public Expenditure and Reform
July 2012



Follow up (o meeting with VI MA on KOI 
8th N ovem ber 2012

NTMA Remuneration
The G ov ern m en t  M e m o  and draft Heads app roved by  Governm ent  on 2 4 th July noted that 
case was  m a d e  by the N T M A  in relation to remuneration and highl ig hted  that an 
assessment w o u l d  be made in the context  o f  the draf ting o f  the Bill  and in consul tat ion  
with the D/I inance  and the N T M A .  the leg is lat ive  opt ion s  for mit igat ing  the risk 
identified w o u l d  be explored.  The Department  a d v is e d  that its respons ibi l i ty  is to ass es s  
the case m a d e  bv  the N T M A  on the risks a s soc ia te d  with the d isc lo su re  o f  the 
remuneration o f  individual  staf f and to make a rec o m m en d a t io n  to the Minister.

The Department advised that in our view the case made w ouldn't stand up objectively as 
a robust basis for not publishing pay information in light o f  the principle that all public 
sector pay details should be published. Following discussion, it was agreed that the 
Department would set out its expectations in response to the NTMA. The risksas set out 
by the NTMA are as follows:

Analogous to a commercial organisation carrying out commercial and market functions 
and operating along private sector lines with employees employed on the basis o f  
individual confidentially negotiated contracts with no general pay’ grades.

• The D epartm ent requires confirmation that such contracts are confidential and that 
‘confidential’ is written on the top o f  each contracts.

•  The Departm ent contends that contracts o f  at least the administrative s ta ff may have 
been individually negotiated but it was likely to be within a band o f  €5,000 and as 
such some s ta ff  pay details could be released

• All 473 s ta ff can ’t be experts. How m any expert s ta ff have such sensitive salary 
levels? H ow m any is it absolutely essential to protect?

•  Are such s ta ff  all in the NTMA or how many, i f  any, are in the individual bodies 
within the N TM A  group?

I f  the N TM A  h a d  to re lea se  rem uneration d e ta ils  in  re sp e ct o f  in d iv id u a l em ployees, the 
o rgan isation  w o u ld  be at a  com petitive d isad va n ta g e in  re cru itin g  a n d  re ta in in g  the 
expert s ta ff n ecessa ry . P eo p le  w ouldn  7 jo in  i f  they thought th e ir rem u n era tion  d eta ils  
w o u ld  be released.

• The D epartm ent would argue that this is not necessarily true particularly in the 
current environm ent and seeks evidence and at least an independent opinion that such 
is the case

•  The D epartm ent asked if  the argument is that the salaries in the NTM A are below 
market price g iven the stated belief that it w ould be difficult to recruit people if  their 
remuneration levels would be disclosed? W hat evidence is there o f  this?



• Has this been tested -  what  e v i de nc e  is be ing relied on that this is the case
• What has been the turnover o f  s t a f f  in recent years?
•  Is the argument  that s taf f  onl y  remain with the organisat ion  purely because  o f  the 

salary level and the no n-disc losu re  o f  sa m e? I s the e x p e r ie n c e  o f  wo rki ng  there o f  no 
value,  are they not l ikely to s t af f  for that'7

•  Are the s taf f  on short term or long term contracts -  w h e r e  is the greater risk o f  
s o m e o n e  leaving? Where  is the greater cost  to the organisat ion?

Publication of p a y  details w ould make it easier for other organisations to headhunt
NTMA sta ff

• Headhunting takes place irrespective -  as stated in the case made. There is nothing to 
prevent staff form stating to other organisations vvhat their salary levels are (or stating 
they are higher than they are) to seek higher remuneration form a competitor. 
Disclosing the information may help retain staff as the other organisations may not 
offer anything higher (or significantly higher).

• How many com petitor organisations are there -  how big is the pool o f  expert staff in 
the individual areas?

• Regarding the information that is published, €50,000 a span between each band is 
extremely large

Inclusion o f the N TM A  in the  A ct
The Department advised that either the NTM A would be brought in as part o f  the First 
Schedule using the mechanism in the Ombudsman Act with a Part II setting out the 
excluded elements or an Order may be made in advance o f  the Bill being enacted given 
the current delays due to the workload o f  the OPC. The N TM A  was satisfied that its 
concerns would be addressed by either o f  these mechanisms.

R etrospective app lication
The Department understood the concerns raised including the lack o f  administrative 
expertise in the NTM A, the significant tim espan since 1998, the costs, the huge volume 
o f records given the ‘keep everything policy’. The last time bodies w ere brought in was 
in 2006 which w asn’t quite such a long timeframe. The D epartm ent advised that a case 
should be made in this respect proposing a date from which it m ight be appropriate to 
come under the Act.

Section 31
Some am endm ents were proposed by the Department which w ould deal with some 
concerns o f  the NTM A. H ow ever the NTM A seeks that a  num ber o f  additional 
categories be added to protect the econom ic interests o f  the N TM A  itse lf and pointed out 
that the title o f  section 31 includes public bodies (thought the title in itself has no legal 
standing). The D epartm ent has to consider this further.



V u  I K A
I he N I M A  ad\i.sed that the N ew  UR A  w o u ld  hold signitlcanti\  m ore in form ation  about 

com m ercia l Stale bodies than D ep artm en ts  are likely to hold and s e e k s  that such  
information held by N e w E R A  be e x c lu d e d  in the sam e way it has b een  agreed that 
information relating to market cou nterparties  w ould  be exc luded . It w o u ld  require 
am ending  the draft H eads/Schedule /O rder  but se e m s  feasible.

Section  42 o f  the N A M A  A ct
A s advised  by the A G O . the D epartm ent confirm ed  that statem ents ol interests, assets  
and liabilities com prise  personal in form ation  and are not required to be d is c lo s e d  under 
101 .

Section  99 o f  the N A M A  A ct
A s advised  by the A G O , the Departm ent con f irm ed  that section 26(1 )9 b )  o f  the  FOI Act  
w ould  cover  a situation w here  N A M A  refu sed  a request because d isc lo su r e  w o u ld  breach  
the duty o f  co n f id en ce  ow ed  to a N A M A  borrow er (assum ed by N A M A  from  the legacy  
bank under sect ion  99).



l A P i / R  Note  o f  Mceiine 
7 March 2013 

N TM A  and FOI

Attendees:

D /PE R  ____
W illiam  Beausang  
Evelyn O 'C onnor  
Emer Hogan

N T M A
A ndrew  O 'Flanagan  
Adrian O 'D onovan  
N iall ?

1. N on-D isclosure Provisions

N T M A  asked position  re non-disclosure provisions in other legislation . D /P E R  indicated that 
they did not have resources to exam ine all non-disclosure provisions and that the Act 
provides a m echanism  for such review . On that basis, for n ew  bodies, non-disclosure  
provisions w ill stand until next review .

2. Rem uneration

The NTM A requested an exem ption from FOI in respect o f  salary details o f individual staff. 

NTM A Case

® Staff could all be on different salaries (not scales as in civil service);
• Staff not aware o f salaries o f  fellow  staff;
• 90% o f staff are from private sector;
• Difficulty in recruiting/retaining staff from private sector;
• Turnover is already high (32 staff have left NAM A recently);
• Turnover will increase if  salary details made public;
• Salary scales for 3 CEOs already provided;
• Other salary info provided on basis o f  €50k bands;
• More detail given to PAC in past.

D /PER Position

• This would be significant exemption;
• Other com mercial bodies are subject to FOI. Same arguments would be applied to 

them;
• SG view is that where people paid by Exchequer their salary details should be 

available;
• How do salaries com pare to private sector? Where is turnover high? NAM A only or 

whole Group?



Outcome

D/PER w ill set out our analysis o f  N T M A  business case for exem ption  for subm ission  to 
M inister for consideration. If approved by Min, will also need G ovt approval. W ill share 
text with N T M A  for their information.

3. Retrospection

N T M A  Case for shorter retrospective period

• 5 .200  boxes o f  files in storage (5 0 ,0 0 0  files), plus 1.3m electronic files and e-m ails
•  3 5 /4 0  P Q s per w eek
•  Could be overw helm ed during early stages o f  FOI
• Purely volume issue

D/PER

• Draft Bill currently provides for retro back to 2008 (not 1998)
• Any new bodies added under 1997 Act had retro to 1998.
• M inister will have power to adjust period o f retrospection by order.

O utcom e

NTMA can make business case which will be considered on its merits.

4. N ew  Era

NTM A raised case re release o f  sensitive material in possession o f  N ew Era under FOI.

If  commercial SSB are not subject to FOI, and New Era is, it m ight prove difficult to get 
certain info from commercials.

D /PER indicated that NTM A should identify the particular functions o f N ew  Era that would 
require exemption, rather than exem ption for company as a whole

W ould it be possible to exem pt records that w ere received from com mercial bodies exempt 
from FOI?

It was agreed that this would be considered.

5. M iscellaneous

Issue re Section 3 o f NDFA Act in term s o f the financing o f public investm ent projects and 
the release o f  certain info that m ight be detrimental to financial and econom ic interests o f  the 
State. To be considered further.

rA



Note of meeting with Dept of Justice and Equality 27 September 2011 

Attendance:
Dept o f  Public Expenditure and Reform

W illiam Beausang A/Sec Reform Unit 
Finbarr Kelly PO Reform Unit 
Joe Langan AP (FOI CPU) Reform Unit 

Dept o f  Justice
M ichael Flahive A/Sec Garda Division 
John Roycroft, Garda Division 
M ichael Kirrane, INIS

1. W illiam Beausang set out the work o f  the reform  Unit in relation to Reform  o f  the 
FOI A ct as set out in the programm e for G overnm ent. He invited the Dept o f  Justice 
officials to outline their full range o f  concerns and their assessment o f  the w ork 
involved in extension o f  FOI to An Garda Siochana.

2. M ichael Flahive in response outlined their com m itm ent to the program m e for 
government w hile a t the same time acknow ledging that it is a big step extending the 
act to A n G arda Siochana. The extension o f  the A ct w ill be to specific adm inistrative 
activities such as H R  and procurem ent with operational aspects o f  the w ork o f  the 
force rem aining outside FOI. The extension w ill need to be very precise and there are 
certain procurem ent functions that need to be protected from release such as 
inform ation relating to the procurem ent o f  security  sensitive equipment. They will 
wish to tease out these issues w ith us when drafting the legislation.

3. They also expressed som e concern over the pow er o f  search and inspection for 
records by the Inform ation Commissioner. T hey agreed to outline these concerns in 
detail in the subm ission that they undertook to supply to the Reform U nit on the 
m atter in early N ovem ber.

4. John R oycroft raised the issue o f  the training o f  s ta ff  and also the need to prepare 
records system s for FOI given that there is no central filing system in the operation by 
the force. D ept o f  Justice and senior Gardai have been engaged in consultations w ith 
their counterparts in  the U K  police forces to establish  their FOI experience and seek 
their adviGe on  th is issue. They will develop proposals on this in their subm ission.



6. W illiam  B causang im pressed upon the m eeting the im portance o f  returning the 
subm ission detailing issues and concerns so that they can be fully considered  by our 
Minister.

7. An undertaking was given at the meeting to return the submission in early 
November.

Joe Langan AP 
3 October 2011



The Secretary General,
Department o f Public Expenditure and Reform. 
A TT: Mr Finbarr Kelly, PSMD

Re: F reedom  of In fo rm atio n  A ct and  R elated  M atte rs

Dear Finbarr,

The Department o f Justice and Equality has been asked to give its views on the proposal in. 
the Programme for Government to extend the rem it o f  the Freedom o f  Information Act “to 

the adm in istrative sid e  o f  A n  G a r da Sio ch a n a, su b ject to se cu rity  exce p tio n s".

The views o f  the Departm ent in respect o f  both areas are provided below. You m ay w ish to 
note that the view below  have been considered in detail by our M inister and reflect his 
position.

1. Background to Extension of Freedom of Information to the Garda Siochana
The Department acknowledges the com m itm ent made in the Program m e for Government. 
However, there are com pelling reasons o f  public policy and national security, particularly as 
they relate to policing and intelligence and resource implications, which m ust be taken into 
account when considering any extension o f  Fol to the Garda Siochana.

The current situation is that all Garda records are exempt. In introducing Fol to the Garda 
Siochana there are a num ber o f  issues that w ill need to be addressed across the organisation. 
The Fol culture is one o f  openness and transparency and there is obviously a tension between 
this and the obligations o f  the G arda Siochana to protect confidential and sensitive 
information. Raising awareness and training across an organisation o f  approxim ately 16,000 
people will present significant challenges.

2. Method of Extending Fol to the Garda Siochana
I f  Fol is to extended to certain adm inistrative functions o f  the G arda Siochana, the 
D epartm ent would propose that it be extended to the following areas only:

•  Finance
• Procurement
• Human Resources (excluding resource allocation functions)

It must be recognised that the above administrative functions to which it is proposed to 
extend Fol are likely in some instances to be connected to matters which have significant 
security, intelligence or operational aspects. Certain exemptions will need to be provided



within the functions specified above. For example, procurem ent or financial information may 
relate to the purchase, use or specification o f sensitive intelligence or operational equipment 
which it may not be desirable to place in the public domain. Human resource information 
could reveal the identity o f  personnel involved in sensitive operational, security or 
intelligence functions.

R ecom m endation: However, the Department is o f  the strong view that having regard to the 
nature o f  the issues arising (see below), prim ary legislation m ay well be required if  Fol is to 
be extended to the Garda Siochana. The Department is aware that Section 3(5)* o f the FOI 
Act, as amended, may be used to selectively extend the legislation to (he above areas but this 
mechanism will not address the other conccrns w'hich uniquely arise lor ihe Garda Siochana.

It is proposed that further discussions take place between our Departments on these matters 
following consideration by the Department o f Public Expenditure and Reform o f these issues 
which are elaborated upon below.

3. Review o f the Issues p a r tic u la r  to the  G ard a  S iochana 

P o te n tia l Im p a ct on S e c u rity  a n d  In te llig e n c e  F u n c tio n s
The Garda Siochana is the State security and intelligence service as well as the police service. 
Having one police force in Ireland with a built in intelligence service makes sense in such a 
small country. However, when it comes to Fol, having both policing and security functions 
in the one organisation presents particular difficulties. W hile some European police forces 
participate in Fol schemes, as far as can be ascertained no security or intelligence service in 
the EU is subject to Fol for reasons o f the primacy o f the protection o f  citizens and the State 
itself.

The intelligence service works because o f  information sharing and trust. I f  other intelligence 
and security services considered that there was any possibility that information would be 
released into the public dom ain under Fol, they would be unw illing to share information with 
the Irish Intelligence Service, thereby making it impossible to function. It is clear from the 
Programme for G overnment that it is not the intention that records relating to operational 
policing or the security and intelligence functions o f  the organisation should be subject in any 
way to Fol. However, the extension o f Fol to the Garda Siochana raises issues which are 
quite unique for the reasons set out at 1 and 2 above and below  in more detail.

Is s u e s  o f  C e rtific a tio n  o f  S e c u r ity  a n d  In te llig e n c e  R e co rd s
It is the strong view  o f the Departm ent that there m ust be a  power to certify certain records as 
exem pt if  the release o f  same would pose a risk to national security.

Under the present legislation, the Secretary G eneral’s Certificate is issued in accordance with 
Section 20 o f  the Fol Act, as amended. The Certificate states that the record concerned is part 
o f  the deliberative process o f  the Government Departm ent and is deemed to be exempt. The 
Department o f  Justice and Equality have one such certificate which was issued in 2006 and 
relates to our Risk Register. The Certificate is not reviewed. It may be revoked at any point 
by the Secretary General once it has been deemed that the deliberative process has ended.

Equally, the Ministerial Certificate is issued in accordance w ith Section 25 o f  the Fol Act, as 
amended. This Section allows the M inister to state that the record is exem pt in that it relates



to law enforcement issues and the security, defence o f the State. This Department has 6 such 
certificates. The certificates are for a period o f two years and are reviewed annually by a sub 
committee o f the Cabinet, Taoiseach, Tanaiste and M inister for Finance,

Where one o f the above certificates has been issued, the requester cannot seek a review by 
the Information Commissioner. In the case o f  the Ministerial Certificates, the requester can 
appeal the decision to the High Court. This occurred in 2009 when two o f this Departm ent’s 
M inisterial Certificates were challenged. The High Court upheld the M inisterial Certificates.

Any extension o f  FOI to the Garda Sfochana must include the power to certify operational, 
security and intelligence related material as beyond the remit o f  the Information 
Commissioner. Legal advice from the Attorney General will be required on this point and on 
issues related to the powers o f  the Information Commissioner, particularly in the context o f 
the proposal to effectively repeal the FOI Amendment Act. The Department proposes that 
discussions take place between our respective Departments as to how the proposed 
certification process might be achieved.

Recommendation: The Department considers that in order for the Garda Sioc liana to be 
included under the FOI Act, Section 25 or an equivalent in the form of amending legislation, 
must allow the Garda Commissioner, as head o f the security service, to certify certain records 
as exempt if  he feels that to release same would pose a risk to national security. If, however, 
it is the siron*; \iev\ o f llie Department o f Public Kpendiiuie mul Reform lhat a form of 
external oversight o f such certification is required then it is the view o f this Department that 
the amending legislation should provide that the Secretary General o f the Department of  
Justice and Equality, or the Minister for Justice and Equality, on foot o f a request from the 
Garda Commissioner, should be able to certify that a record is to be exempt where s/he is 
satisfied that Ihc record is o f sufficient sensitivity or seriousness to justify such exemption.

R e q u ire m e n t f o r  E xe m p t C a te g o ries
The Department consider that administrative records relating to the Criminal Assets Bureau 
and the W itness Protection Programme must be exem pt. W here the release o f an 
administrative record could have an impact on an operational matter or threaten the security 
o f  Garda members, the Gardaf must have the scope to refuse such requests. For example, 
details o f  hotel records for CAB officers in Limerick would present a security risk.

The precise nature o f  how such a refusal might arise, who would have the authority to make 
such a determination and the role o f  the Information Comm issioner needs to be considered 
between our Departments.

Kccommyndation: Administrate e recoids relating to the Ciiminal Assets Mure.ui and the 
Witness Protection Programme must be exempted._________________________ _____________

P o te n tia l Im p a ct on P u b lic  S u p p o rt a n d  In fo rm a tio n  g ive n  in  C o n fid e n ce  by the P u b lic
The Garda Sfochana requires the support o f  the public to report crime. As an organisation 
they still enjoy widespread public confidence which greatly facilitates the willingness o f  the 
public to provide the inform ation which remains the bedrock o f  good policing. In order to 
carry out its core functions effectively, the Garda Sfochana need to be able to ensure absolute 
confidentiality on all operational, investigative, intelligence and security matters. Given the 
sensitivity o f  the inform ation held by the Gardaf and the reputational damage that would be



caused by a breach o f  confidentiality, robust structures w ill need to be in p lace to ensure that 
such breaches cannot take place.

In addition, in announcing the extension o f Fol to the Garda Siochana great care must be 
taken to ensure that the public do not interpret this to mean that information that they give in 
confidence can be disclosed either deliberately or inadvertently under the new  regime. Such a 
misunderstanding, should it arise, could prove calamitous and prove very difficult to undo. In 
practical terms the Department fully understands that the extension o f FOI in the manner 
proposed will have no impact on the confidentiality o f such information but great care needs 
to be taken to ensure that the public are not given any impression to the contrary.

Im p lic a tio n s  f o r  R e co rd s M anagem ent, T ra in in g  &  L e a d -In
The Department proposes that the Garda Siochana should be given a lead-in tim e o f at least 
two to three years. The Garda Siochana are likely to need a longer lead-in to the 
commencement o f any provisions than most organisations due to (a) the sheer scale and 
geographical dispersion o f the organisation (b) the fact that their records m anagem ent system 
is designed for operational policing and not the processing o f  FOI requests.

• The Garda Siochana employ approxim ately 16,000 personnel (about ha lf the size o f 
the entire civil service). These personnel will require extensive awareness raising and 
country-wide training will be required. This training will need to embrace those 
creating records, decision makers and record managers. The logistics o f  how Fol 
requests are to be handled will need to be very carefully considered in order to avoid 
an adverse impact on operational policing. The establishment o f a centralised unit is 
likely to be required. Procedures and processes will need to be drafted and Fol 
Information Officers w ill need to be selected and trained. An Fol policy and Fol 
manuals (especially Section 15 and 16 manuals i.e. reference book setting out 
categories o f  information available under the Act and the decision m aking rules) will 
also need to be drafted. It m ust also be noted that Garda stations in many rural 
locations have very limited staffing and that the adm inistration o f  FOI could 
potentially have a serious adverse impact on operational policing if  proper procedures 
are not in place.

• Many serving members o f  the Garda Siochana are deployed on a shift system with a 
seven day liability and specialist units exist with different operational patterns. Care 
must be therefore taken in extending FOI that account is taken o f  these organisational 
issues and characteristics.

• The hierarchical structure and the w idespread locations for records (approximately 
700) present the Gardai w ith unique difficulties in retrieving records and achieving 
the tim e restrictions laid out in the Freedom o f  Information Act as well. An audit o f  
the entire inform ation and data structure will be needed to determ ine the extent and 
nature o f  the records retained. Only then will it be possible to determ ine the precise 
record m anagem ent system that is required. Additional IT requirem ents are likely to 
arise in this context. Serious consideration may need be given to the extension o f the 
statutory deadlines where the adm inistrative records are held in Garda Stations as 
opposed to the Garda national or regional Headquarters.

Training on Fol will be required for all 16,000 staff as it could be argued that all Garda 
stations and buildings will contain adm inistrative records. Extensive training w ill be required



to ensure that staff do not inadvertently release records to the Information Comm issioner that 
are administrative in nature but may still have security/intelligence or operational 
consequences. In addition, new centralised structures to process requests are likely to be 
required. It is the strong view o f the Garda Si'ochana that only officers with the necessary 
professional background and training are in a position to make such a determination.

R ccom m cndation: A lengthy lead in time should be allowed for the Garda Siochana. 
Kxlensivc training in I;oI, the drafting o f  new procedures, policies and m anuals will be 
required and there are likely to be requirements for new record management systems. An 
extension o f  the standard times allowed in current legislation for record retrieval m ay also be 
required in certain situations.

R e so u rce  Im p lic a tio n s
The extension o f Fol will have resource implications for the Garda Siochana. The M inister 
is very anxious to limit the impact o f Fol administration on serving members o f  the Garda 
Si'ochana particularly at a time when the number o f serving officers is falling and Garda 
resources are under increasing and severe pressure. While there is little doubt that civilian 
staff can be deployed by the Garda Com m issioner to assist in this area there is also little 
doubt that given the other considerations outlined above there will be a requirem ent to deploy 
attested members o f  the Garda Siochana.

It is also the view o f the Department that the extension o f Fol to the Garda Siochana is likely 
to give rise to a significant number o f  inadmissible applications under the legislation which 
will have to be processed. In addition, it is highly likely, given the experience o f this 
Department, that there will be a significant volume o f requests for personal records (e.g. 
personnel files) from serving and retired members o f  the organisation. Given that full 
retrospectivity applies under the current legislation in respect o f  requests for personal records 
this is likely to prove very resource intensive particularly if  the records contain information 
which is regarded as containing data on operational deployment or intelligence or security 
matters. These implications will have to be considered and it may be necessary for the Garda 
Siochana to redact information from certain personnel files. In light o f these factors, the 
Department considers no retrospectivity should apply in respect o f  personal information. In 
addition, Section 18 requests are likely to arise and such requests, as you are aware, are very 
time consuming and will have a significant impact on resources in organisation o f  the size 
and scale o f  the Garda Si'ochana.

Recommendation: A t a  time o f severe financial and human resource cutbacks in the Garda 
Siochana the resource c o m  o f the extension o f !  ol to the organisation must K* determined and 
the nccess.jn additional resources p io \ided  b> the Department ol Public I xpendituie and 
Reform to administei J-ol \n  estimate ol these costs, lo include likeh  human lesouice. 
financial and II co^K  will be prepared early in the New Yeai and can he discussed once 
available. H o \\e \e r. unless iliese costs are met. it is considered that frontline policing will be 
adversely impacted. No retrospectivity should apply to personal information (see also next 
section below).__________________________________________________________ ______________

Is s u e s  a ro u n d  R e tro sp e ctiv ity
The D epartm ent considers that given the scale and dispersed nature o f  the organisation full 
retrospectivity should not apply when Fol is extended to the organisation. W hen the Fol 
regime was com menced no retrospectivity applied. As organisations are added many years



after the passage o f the original legislation the burden placed on them by retrospectivity is 
increasingly significant. If  the application o f the Act is made retrospective then it will force 
the Garda Si'ochana to focus very limited resources on the problems arising in that context. 
As it is likely that it will be at least 2014 before the legislation can be applied to the 
organisation, then this would mean that the a further 16 prior years would have to made “Fol 
p ro o f’. In the context o f  diminishing resources and the commitment to protect front line 
policing, this is not considered credible. The emphasis should instead be placed on focussing 
limited Garda resources on future proofing the application o f the legislation.

It should be noted that prior to the coming into force o f  the Garda Si'ochana Act 2005 the 
Secretary General o f  the Department o f Justice and Equality was the Accounting Officer for 
the Garda Siochana and Fol applied to relevant administrative records o f  the Force held by 
this Department. However, the range o f  records to which Fol applied was much more limited 
than the functions o f  the Garda Siochana to which is now proposed to extend Fol e.g. HR 
records were not held by the Department nor were many detailed procurement records. 
Hence, the im pact o f  the extension o f  Fol to the Garda Si'ochana will have much more serious 
resource implications than the system which applied pre-2005.

Recommendation: Fol should only apply to the Garda Siochana only from the date o f 
extension o f  Fol to the Force. Any other position would have immense resource implications 
for the Garda Siochana and for front line policing. _ _____ ____

4. Role and Power of the Information Commissioner

The powers o f  the Information Commissioner are set out in Section 371 o f the Fol Act. The 
unrestricted pow er o f  entry and the pow er to take copies and examine records found on Garda 
premises raises very significant concerns in the context o f  the Garda Siochana. W hile in the 
experience o f  the Department the OIC has always behaved in a most reasonable fashion in 
examining sensitive records, the implications o f  extending such powers, in their current form, 
to Garda stations and areas where highly sensitive security/intelligence and operational files 
are stored are very considerable.

The point has already been made that the administrative crosses over into the area o f 
security/intelligence and operational. If  an official o f the OIC has the power to enter any 
Garda prem ises and remove records, which could potentially be o f  great sensitivity,

1 37 (2) The Commissioner may for the purposes of such a review or investigation as aforesaid enter any 
premises occupied by a public body and there—
(a) require any person found on the premises to furnish him or her with such information in the

possession of the person as he or she may reasonably require for the purposes aforesaid and to 
make available to him or her any record in his or her power or control that, in the opinion of the 
Commissioner, is relevant to those purposes, and

(b) examine and take copies of, or o f extracts from, any record made available to him or her as
aforesaid or found on the premises.

(3) Subject to subsection (4), no enactment or rule o f law prohibiting or restricting the disclosure or 
communication o f information shall preclude a person from furnishing to the Commissioner any 
such information or record, as aforesaid.

(4) A person to whom a requirement is addressed under this section shall be entitled to the same
immunities and privileges as a witness in a court.



unquantifiable security risks arise. I f  it became known to other national and international 
bodies which routinely share intelligence and security inform ation with the Garda Siochana 
that their inform ation could be inadvertently com prom ised in such a fashion significant 
impediments m ay be placed in the way o f  the transfer o f  sensitive information. Information 
flows o f  this nature are central to the intelligence, security and operational policing functions 
o f  the Garda Siochana and must be protected.

Recommendation: The Department is o f the view that the ciurcnt powers ot the Information 
Commissioner as set out in. See lion 37(2) o f  the'Act raise significant concerns and proposes 
that discus.siuns lake place between oui tespecli\c Departments with .1 m o w  to identifying the 
public, private and national security considerations involved___________________________





6. Conclusion

The above represents the views o f  the D epartm ent o f  Justice and Equality following detailed 
consideration o f  the issues arising and consultation with the Garda Siochana and the Director 
General o f  INIS. The Departm ent proposes that following consideration o f  these issues by 
your Departm ent a  meeting m ight be held betw een officials at which you could respond to 
the concerns expressed with a view  to reaching agreement between us on how the 
com m itm ent in the Programme for G overnm ent can be progressed taking account o f 
com peting public policy concerns.

Yours sincerely,

John Roycroft,
Principal Officer,
Corporate A ffairs Division.



I'i'CMli: Ke lly, I ml),iii
l e n i i  20  January 2012  13:02
To? B«fuisang, William
Ccj Langan, Joe; O'Meara, Jacinta
Subject: Meeting with Justice
William,

My short summary of the meeting this morning is attached below.

Finbarr

Department of Justice mentioned 13 points in total in regard to the Garda.

1. Tension between the culture of FOI and the necessity for secrecy in relation to security, 
intelligence etc. operational functions of the Garda;

2. Inclusion of specified areas of administration only;
3. Preference for primary legislation;
4. The nature of the Irish Police Force -  fusion of Intelligence and normal policing functions.
5. Operational Policy -  no interference;
6. Certification necessary;
7. Exemptions of CAB and other bodies (wanted an additional flexibility of inclusion by 

regulation in the future for unspecified bodies)
8. The issue of Public Support when the announcement would be made and the sensitivity 

required;
9. Lead in time;
10. Retrospectivity;
11. Resources;
12. Role of the Information Commissioner;
13. Mosaic Request

I indicated this

1. Our Departments acknowledged the difficulty with the tension caused but it had to be 
accepted and operated in practice.

2. Our Departments agreement to the inclusion of administration only but exactly what that 
covered would have to be worked out in conjunction with them.

3. Our Department agreed that primary legislation was necessary and the route to go;
4. Our Department fully understood and acknowledged the fusion of intelligence functions 

within the normal policing activities of An Garda and that this raised operational issues
5. Our Department’s intention and policy that nothing that would be done under FOI should 

in any way with the proper functioning of the Garda in its core operational areas, like 
policing, criminal investigation security and intelligence;

6. Any certification necessary would be provided through the Minister following a request 
from the Garda Commissioner;

7. There was an inconsistency in regard to their wish to have certain of the bodies included 
by regulation in the future. Basically i suggested that the primary route given the 
exceptional nature of the work of the Garda was the way to go and we were not 
favourable to the secondary approach in regard to some of the most important bodies in 
the fifth against crime.

8. I indicated that they could expect that our Minister and our Department at every level 
would ensure that nothing we would do would impact in any negative way on the standing 
of the Garda in public opinion and that we would go out of our way to ensure that;



9. I mentioned 6 months to a year; Our guests were not happy with that (Three years 
mentioned on their side.)

10. Retrospectivity. I indicated hat full retrospection was envisaged. Joe outlined the full 
implications of what that meant, in particular for personal records. They were even 
unhappy.

11. Resources; I outlined the Department’s position. Our guests were not at all pleased with 
that.

12. Our approach that no special rules could be made for the Garda in that regard. D. Justice 
was alarmed, in particular, on this issue stating that it would have the most profound 
implications for the police.

13. We fully acknowledge the necessity to have effective mechanisms to deal with mosaic 
requests. We did not see legislation as the appropriate mechanism to deal with that.

Both sides listened attentively and acknowledged their respective positions. I indicated that a 
memorandum for Government (and draft Heads of Bill were in preparation) and would be 
circulated very shortly. I acknowledged that Ministers might have to reach agreement on certain 
issues during the consultation process. Our colleagues left in the full understanding that the 
commitment in the PfG in relation to the application of FOI to the administration of the Garda 
would be included in the Memorandum and draft Bill. I requested that they would consider 
drafting an appropriate head in relation to the administrative aspect of a Garda which should be 
included. In this regard I mentioned that it would be as important to define what was to be 
included as it was to define what was not included. D. Justice stressed tthat were more or less, 
that unless they got all the concessions they wished for it would have the most profound 
consequences for Garda operations.

I think that was it!

O Jt O f .



M eeting w ith D ept of Justicc  2 M arch  2012 to discuss extension of FQ I to An 
G ard a  S iochana and O R A C  and RA T

Attendance:Dept of Justice and Equality -  Michael Flahive A/See, Deirdre O ’Keeffe 
A/Sec, John Garry PO , John Roycroft PO, Michael Kirrane PO 
Dept o f PER -  William Beausang, A/Sec and Joe Langan AP

William Beausang (WB) welcomed the opportunity to tease through the issues and 
report back to the Minister. Michael Flahive (MF) welcomed the opportunity to 
narrow the gap on outstanding issues. WB acknowledged that there is further work to 
be done on the heads.
WB then went down through the issues paper that had been forwarded by John 
Roycroft (JR) at the end o f last year.
Agreement was reached on the best way to bring the GS in under the act is through 
primary legislation. MF indicated that it would be important that the legislation 
targeted out particular categories o f administrative records that should be excluded 
from FOI e.g., payments from the secret service fund. JR added that he did not 
believe that bringing in the GS under the act by SI could accommodate their concerns. 
WB suggested that a catch all provision in the legislation that the reform unit would 
be more comfortable with that approach. MF agreed as long the provision is 
effective.
WB added that there is always the fall back o f the Ministerial certificate process to 
protect highly sensitive material. MF sought assurance on the right o f  appeal to the 
High Court on a Ministerial certificate and that the substance o f the matter certified 
would not be disclosed. Joe Langan pointed to a High Court decision on a Minister 
for Justice Certificate appeal last year which was upheld and the Judge held that he 
was only empowered to adjudicate on the process o f certification and not on the 
sensitivity o f the content o f  the record covered by the cert.

Other issues discussed at the meeting related to the following:
The Power of the Information Commissioner to call to locations and inspect 
records on site. The Department are not happy with this particular power o f  access as 
they are concerned that it could lead to highly sensitive material being seen by the 
staff from the IC ’s office.
They suggested an approach similar to that set out in the Garda Act 2005 in relation to 
the powers o f  the Garda Ombudsman in relation to accessing highly confidential 
material. John Garry indicated the provisions o f  the act and it was agreed that CPU 
would look at these to see whether the approach offered an acceptable solution.
Lead in time for preparation for FOI.
Minimum a two year preparation period. WB responded that this is ultimately a 
political decision however the Dept o f  Justice need to provide detail on the Garda 
plans and preparation so far.
Resources and Application date.
The Dept also needs to provide detail on the resources issue and likewise on the 
application date; the Dept needs to produce a  suggested date and arguments backing 
this up. MF agreed to provide detail on the challenges to be faced.



The Dept undertook to come back to the CPU on the above issues with in two weeks. 

Joe Langan 5/3/12
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: '  ; t  /w 'j f  p o i^ tŜ 5 (4>/ O t C . ,
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