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STATE OF NEW MEXICO 
FIRST JUDICIAL DISTRICT COURT 
COUNTY OF SANTA FE 
 
CPNM, INC.  
 Petitioner 
 
v.        No.  D-101-CV-2015-00658 
 
N.M. DEPARTMENT OF HEALTH and 
RETTA WARD, in her Official Capacity as  
Secretary of the N.M. Department of Health, 
 Respondents. 
 

MOTION FOR TEMPORARY INJUNCTIVE RELIEF 

 COMES NOW Petitioner CPNM, Inc., by and through its attorney, Jason Marks 

Law, LLC, Jason Marks, Esq., with a Motion for Temporary Injunctive Relief in order to 

prevent the Department of Health (hereinafter “the Department” or “DOH”) from 

enforcing regulations preventing medical cannabis failing microbiological screening for 

yeasts and molds at the levels specified by USP 2023 from being supplied to patients.  

For its Motion, Petitioner states as follows: 

1. The Department administers the Lynn and Erin Compassionate Use Act, 

NMSA § 26-2B-1, et seq., which provides for patients with certain debilitating medical 

conditions to legally obtain, possess, and use medical cannabis through a regulated 

system. 

2. The Department has licensed non-profit producers (LNPPs) of medical 

cannabis to grow and distribute cannabis to registered patients, beginning in 2009.   The 

Department has also licensed testing laboratories for medical cannabis. 
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3. On February 16, 2015, after public hearing, the Department repealed and 

replaced its Medical Cannabis Program (MCP) administrative rules in 7.34.7.2, .3 and, .4 

NMAC on February 16, 2015.   New Rule 7.34.7.4.9(C)(1) NMAC states 

“Microbiological test: A non-profit producer shall sample and test dried, 
usable cannabis and concentrated cannabis derived products for 
microbiological contaminants, using an approved laboratory. A dried 
cannabis sample may be deemed to have passed the microbiological test if 
it satisfies the standards set forth in Section 2023 of the United States 
Pharmacopeia. 

 
The Standard set forth in USP Section 2023 includes a limit of 1,000 yeast or mold 

colony forming units (cfu) per gram of material.  Cannabis which does not pass this 

testing standard may not be sold or distributed to patients, and must be destroyed.   

7.34.7.4.9(C) NMAC.1 

4. Although the effective date of the microbiological testing rule was 

February 27, 2015 (see 7.34.7.4.5 NMAC), the Department informed non-profit 

producers of medical cannabis in or around February 2015 that it would not enforce 

certain parts of its testing rules until further notice. 

5. On December 1, 2015, the Department informed non-profit producers of 

medical cannabis that compliance with the microbiological testing rule would be 

mandatory, beginning January 25, 2016.  Exhibit 1. 

6. Prior to the fall of 2015, there had been no routine testing of medical 

cannabis for microbiological contamination in New Mexico. 

                                                 

1 Several of the rules promulgated DOH in February 2015 are the subject of the Petition for Declaratory 
Judgment that initiated the present case and docket.   The parties have completed discovery on the Petition, 
and Petitioner intends to file a Motion for Summary Judgment with the Court shortly.  The matter at issue 
in the present Motion for Temporary Injunctive Relief are closely connected with the Petition. 
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7. Kathleen O’Dea, Laboratory Director Scepter Labs, a DOH licensed 

testing laboratory, stated at a public hearing conducted by DOH on January 6, 2016, that 

she had over the past few months tested over 1,000 samples of medical cannabis from 

New Mexico producers, and found that approximately 20% of medical cannabis grown 

indoors failed the 1,000 cfu/gram standard for yeast and molds, and 85% of cannabis 

grown outdoors failed it.  She stated that the failed samples almost always passed the 

other screens in USP 2023. 

8. Ms. O’Dea stated that screening for yeasts and mold microbiological 

contaminants at the level of 1,000 cfu/gram provides no benefit to patient safety; and that 

contamination levels of up to 100,000 have been determined to be safe for consumption 

by medical cannabis patients.  Ms. O’Dea informed the Department of a May 2015 white 

paper by the May 2015 Cannabis Safety Institute, “Microbiological Safety Testing of 

Cannabis,” by four authors including a Ph.D. researcher from Harvard Medical School, 

and medical doctors from Duke University and the Univ. of Vermont.  She produced a 

copy of the CSI white paper to Petitioner, who produced it to Respondent as a 

supplemental response to discovery.    

9. The authors of the CSI white paper, based on review of 249 published 

sources, and the application of microbiological and public health principles, determined 

that microbiological screening of medical cannabis for molds and yeasts was 

unnecessary, as it was impossible for patients to come to harm through exposure, with 

one exception.   The white paper authors and Ms. O’Dea identify one specific family of 

mold fungus which present a risk to patient health, Aspergillus  (A. fumigatus, A. flavus, 

A. terreus, and A. niger), the spores of which present a risk they are introduced into the 
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lungs of immuno-compromised patients via smoking of Aspergillus-contaminated 

cannabis. 

10. Colorado and Washington screen for yeast and mold microbiological 

contaminants in medical cannabis using a standard of 10,000 cfu/gram, Oregon uses 

100,000 cfu/gram; these are the only states besides New Mexico that have established 

regulatory standards for microbiological screening of medical cannabis.   The World 

Health Organization, the American Herbal Products Association, and the ANSI set 

standards for yeast and mold in botanical materials at the level of 10,000 cfu/gram. 

11. If DOH is allowed to enforce the USP 2023 screening requirement of 

1,000 cfu/gram, which is 1,000 times stricter than the next most stringent state standards, 

it will result in more than one-quarter of all medical cannabis being produced in N.M. 

being prevented from reaching the market (i.e., patients).  Exhibit 2 Affidavit of Zeke 

Shortes at ¶¶ 5-7, see also Exhibits 3 – 6, Affidavits of Eric Speegle, Erik Briones, 

Mandy Denson, and Vivian Moore. 

12.  Exclusion of this large proportion of the cannabis produced by New 

Mexico producers, because of an unnecessarily stringent testing standard, will result in 

acute supply shortages.  Large numbers of patients will not be able to obtain the medicine 

they need to treat their debilitating conditions.  Id. 

13. Enforcement of the 1,000 cfu/gram standard for molds and yeast will lead 

to dramatically higher prices to patients for their medicine.   Id. 

14. Patients’ lack of access to needed medicine and higher prices are 

irreparable harms. 
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15. Petitioner’s members, who are LNNPs, will be economically harmed by 

the enforcement of the 1,000 cfu/gram standard through lost sales, and such losses will 

also be irreparable. 

16. DOH has no scientific evidence to support its testing standard for yeasts 

and mold in medical cannabis.  There are no reported cases of cannabis users being 

harmed by yeasts and molds (other than Aspergillus) in commercially produced medical 

cannabis in New Mexico or elsewhere.    

17. Because the impact of enforcement of the 1,000 cfu/gram standard will be 

to deny patients access to needed medicine, DOH bears the burden of proving that its 

regulation is substantially related to a legitimate government interest (e.g., protecting 

patient well-being).   Under the facts Petitioner can prove, the regulation is not only not 

substantially related to a legitimate governmental interest, it is detrimental to patient 

well-being.    

18. Petitioner, through counsel, made a written request to DOH on January 11, 

2016 for a non-litigated resolution to the matters herein.   Exhibit 7.    On January 26, 

2016, DOH responded through counsel that it had decided not to delay or modify 

enforcement of the microbiological testing rule at the present time.  Exhibit 8.   

WHEREFORE, Petitioner requests that the Court enjoin the enforcement of 

7.34.7.4.9(C)(1) NMAC on a temporary basis pending a full evidentiary hearing on 

whether the rule should be permanently enjoined. 

Respectfully submitted, 
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Jason Marks, Attorney for Petitioner  
Jason Marks Law, LLC 
1011 Third Street NW 
Albuquerque, NM 87102 
(505) 385-4435 
lawoffice@jasonmarks.com 

 
 
 
 

CERTIFICATE OF SERVICE 
 
 On this day, January 29, 2016, I caused the foregoing Motion to be filed in the 
Court’s Odyssey system and causing a copy to be served electronically upon counsel for 
Respondent.   
 

 

Jason Marks, Attorney for Petitioner  

      

 










































