
 

 

 

CERTIFIED U.S. MAIL      February 11, 2016 

RETURN RECEIPT REQUESTED 

 

David Small, Secretary 

Delaware Department of Natural Resources 

   and Environmental Control 

Richardson & Robbins Building 

89 Kings Hwy 

Dover, DE 19901 

 

Delaware City Refining Company, LLC 

4550 Wrangle Hill Road 

Delaware City, DE 19706 

 

PBF Energy Inc. 

1 Sylvan Way, Second Floor 

Parsippany, NJ 07054 

 

RE:  SIXTY-DAY NOTICE OF INTENT TO SUE FOR ENDANGERED SPECIES ACT 

SECTION 9 VIOLATIONS 

 

Dear Sirs: 

This letter provides notice, pursuant to Section 11(g) of the Endangered Species Act 

(“ESA” or “Act”), 16 U.S.C. § 1540 (g)(2)(A)(i), that the Delaware City Refining Company 

LLC (“DCRC”) , PBF Energy Inc. (“PBF”), and Secretary David Small, in his official capacity 

as the Secretary of the Delaware Department of Natural Resources and Environmental Control 

(“DNREC” or “Department”), are in violation of the ESA. ESA Section 9 prohibits the “take” of 
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endangered species,
1
 and makes it “unlawful for any person…to…cause to be committed” any 

violation of the take prohibition.
2
 Through their ownership and/or operation of the Delaware City 

Refinery (“Refinery”), the DCRC and PBF are taking, and will continue to take, two federally-

listed endangered and threatened species: the shortnose sturgeon and the Atlantic sturgeon.  

Additionally, through the Department and its National Pollutant Discharge Elimination 

System (“NPDES”) program, Secretary Small causes the take of these species. Through the 

NPDES permitting program the Department is authorizing the Refinery operations that take 

members of the listed species, without complying with, nor requiring the Refinery to comply 

with, the ESA permitting and mitigation requirements for such takes. More specifically, the 

Department’s NPDES permit has authorized the Refinery to operate a cooling water intake 

structure with antiquated controls despite the fact that doing so takes shortnose and Atlantic 

sturgeon.  

Therefore, the Delaware Riverkeeper Network (“DRN”) and the Delaware Riverkeeper 

intend to sue you to bring this facility into compliance with the ESA, thereby securing overdue 

protections for the endangered sturgeon.
3
 

  DRN is a nonprofit organization with over 16,000 members throughout the Delaware 

watershed. DRN members live and recreate throughout the State of Delaware and the watershed, 

including those areas adversely affected by the Refinery’s activities. DRN members’ 

                                                             

1
 16 U.S.C. § 1538 (a)(1)(B). 

2
 16 U.S.C. § 1538 (g). 

3
 See 16 U.S.C. § 1540 (g)(1) (ESA citizen suit provision); see also Ex Parte Young, 209 U.S. 123, 159-

60 (1908) (authorizing lawsuits for prospective relief against state officials acting in violation of federal 

law); Citizens for Pennsylvania’s Future v. Mallory, 2002 U.S. Dist. LEXIS 24406, at *21 (E.D. Pa. 

2002) (environmental laws that explicitly allow suit against states “to the extent permitted by Eleventh 

Amendment” clearly contemplate suits against state officials seeking prospective injunctive relief under 

Ex Parte Young doctrine).  
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conservation, aesthetic, recreational, and other concrete interests are injured by the unlawful take 

of endangered shortnose and Atlantic sturgeon resulting from the Refinery’s operations and 

DNREC’s failure to ensure the Refinery’s compliance with the ESA. The Delaware Riverkeeper, 

Maya van Rossum, is the leader of the DRN and is a full-time privately-funded watchdog and 

advocate who is responsible for the protection of the waterways in the Delaware River 

Watershed.  

I. THE ENDANGERED SPECIES ACT’S TAKE PROHIBITION 

 

The ESA seeks to preserve endangered species and to protect the ecosystems upon which 

they depend.
4
 The ESA does this in part though Section 9 which prohibits any person from 

taking endangered species.
5
 The ESA also makes it “unlawful for any person” to “cause to be 

committed” any violation of the take prohibition;
6
 and “person” includes “an individual, 

corporation…any officer, employee, agent, department, or instrumentality… of any State, 

municipality, or political subdivision of a State… [or] any State, municipality, or political 

subdivision of a State.”
7
 It is well-established that companies are liable when their actions result 

in or will result in the foreseeable take of listed species,
8
 and that State regulatory officials are 

liable under the ESA when they license or otherwise authorize  activity in “specifically the 

manner that is likely to result in violation of federal law” such as the ESA’s take prohibition.
9
 

                                                             

4
 16 U.S.C. § 1531 (b). 

5
 16 U.S.C. § 1538 (a)(1)(B). 

6
 16 U.S.C. § 1538 (a)(1)(B) and § 1538 (g). 

7
 16 U.S.C. § 1532 (13). 

8
 See, for example, Animal Welfare Inst. v. Beech Ridge Energy LLC, 675 F. Supp. 2d 540 (D. Md. 2009). 

9
 Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998); see also 

Loggerhead Turtle v. County Council of Volusia County, 148 F.3d 1231, 1251 (11th Cir. 1998), cert. 

denied, 526 U.S. 1081 (1999); Defenders of Wildlife v. Administrator, EPA, 882 F.2d 1294, 1300-1301 

(8th Cir. 1989); Animal Welfare Inst. v. Martin, 588 F. Supp. 2d 70 (D. Me. 2008); Animal Prot. Inst. v. 

Holsten, 541 F. Supp. 2d 1073 (D. Minn. 2008). 



Page 4 of 19 

 

“Take” is defined broadly to include “harass, harm, pursue, hunt, shoot, wound, trap, kill, 

capture, or collect, or attempt to engage in any such conduct”.
10

 “Harm” is further defined by the 

ESA implementing regulations as “an act which actually kills or injures wildlife” and includes 

“significant habitat modification or degradation” that “actually kills or injures wildlife by 

significantly impairing essential behavioral patterns, including breeding, spawning, rearing, 

migrating, feeding, or sheltering.”
11

 “Harass” is further defined by the regulations as “an 

intentional or negligent act or omission which creates the likelihood of injury to wildlife by 

annoying it to such an extent as to significantly disrupt normal behavioral patterns which 

include, but are not limited to, breeding, feeding, or sheltering.”
12

 Most relevant to the issues 

presented here, the National Marine Fisheries Service (“NMFS”), the federal agency with 

principal responsibility for implementing the ESA with regard to the species presently at issue, 

has recently determined that any impingement or entrainment of a federally-listed species 

constitutes a “take.”
13

 Additionally, any action that is “reasonably certain” to harm, kill, wound, 

harass, or otherwise take any member of a listed species in the future is a prohibited “take” under 

the ESA.
14

 

                                                             

10
 16 U.S.C. § 1532 (19). 

11
 50 C.F.R. § 222.102. 

12
 50 C.F.R. § 17.3. 

13
 See NMFS and FWS, Endangered Species Act Section 7 Consultation Programmatic Biological 

Opinion on the U.S. Environmental Protection Agency’s Issuance and Implementation of the Final 

Regulations Section 316(b) of the Clean Water Act (May 2014) at 11 (“Because EPA defines 

impingement as entrapment and entrainment as entering or passing through a CWIS and into the cooling 

water system, and we interpret these as examples of “trap,” “capture,” and “harass,” we have determined 

that any impingement or entrainment of federally-listed species constitutes take.”) 
14

 Animal Welfare Inst. v. Beech Ridge Energy LLC, 675 F. Supp. 2d 540 (D. Md. 2009) (finding a 

violation of section 9 where take had not yet occurred but was reasonably certain to occur in the future). 
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By virtue of listing the shortnose sturgeon (Acipenser brevirostrum) and Atlantic 

sturgeon (Acipenser oxyrinchus oxyrinchus) as endangered, NMFS has extended the take 

prohibition to these species everywhere within the U.S., including Delaware and the Delaware 

River. The shortnose sturgeon has been listed as an endangered species since 1967 and NMFS 

recognizes a distinct population segment in the Delaware and Hudson Rivers.
15

 The Atlantic 

sturgeon New York Bight Distinct Population Segment (DPS) has been recognized as 

endangered since February 6, 2012. This population includes all Atlantic sturgeon spawned in 

the Delaware and Hudson Rivers. The Chesapeake Bay, South Atlantic, and Carolina DPSs of 

Atlantic sturgeon are also recognized as endangered, and may be present in the Delaware River 

and the area impacted by the Refinery. The Gulf of Maine DPS is listed as threatened and may 

be present in the area. 

It is unlawful for any person to “take” or engage in any other activity prohibited by ESA 

Section 9 with respect to shortnose and Atlantic sturgeon unless said person has a valid 

incidental “take” permit issued by NMFS under Section 10 of the ESA.
16

 Moreover, a “take” 

permit must be accompanied by a Habitat Conservation Plan that includes terms and conditions 

NMFS deems “necessary or appropriate” to minimize take, such as the installation of a Closed 

Cycle Cooling System.
17

 A Habitat Conservation Plan also requires the take permit applicant to 

identify the steps the applicant will perform to minimize and mitigate the impacts that result 

                                                             

15
 NMFS, Final Recovery Plan for the Shortnose sturgeon (Acipenser brevirostrum) (Dec. 1998) at vi, 2.    

16
 Take that is incidental to federal agency action is prohibited unless it is the subject of an incidental take 

exemption provided through an ESA Section 7 Biological Opinion/Incidental Take Statement, 16 U.S.C. 

§ 1536. All other incidental take is subject to Section 10 permitting. See 16 U.S.C. § 1539; 50 C.F.R. § 

224.102; see also NMFS and FWS, Habitat Conservation Planning and Incidental Take Permit Processing 

Handbook (Nov. 1996); and NMFS and FWS, Addendum to the HCP Handbook, 5 Point Policy 

Initiative, 65 Fed. Reg. 35242 (June 1, 2002). 
17

 16 U.S.C. § 1539 (a)(2)(A)(iv). 
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from the taking.
18

 Further, NMFS may only permit an incidental take if the Habitat Conservation 

Plan minimizes and mitigates the impacts of the taking “to the maximum extent practicable”
19

 

and the take “will not appreciably reduce the likelihood of the survival and recovery of the 

species in the wild.”
20

  

II. PRESENCE OF ENDANGERED SHORTNOSE AND ATLANTIC STURGEON IN THE 

DELAWARE RIVER AND THE AREA WHERE THE REFINERY OPERATES 
 

The Delaware River, including the area affected by the Refinery
21

 (“Action Area”), is 

home to endangered and threatened sturgeon populations that are critical to these species’ long-

term survival. Both species move between fresh water and salt water during their lifetimes; 

juvenile and adult shortnose sturgeon migrate through and forage and/or overwinter at River 

Mile (RM) 60, the location of the Refinery’s operation. Likewise, Atlantic sturgeon from any of 

the five DPSs may be present in the Action Area.
22

 Adult Atlantic sturgeon are present in the 

mainstem Delaware River from May to September, and subadult Atlantic sturgeon may be 

                                                             

18
 16 U.S.C. § 1539 (a)(2)(A)(i) and (ii). 

19
 16 U.S.C. § 1539 (a)(2)(B)(ii). 

20
 16 U.S.C. § 1539 (a)(2)(B)(iv).  

21
 This includes the Delaware River by the facility (River Mile 60), Reybold’s Cove, Cedar Creek, and 

Dragon Run Creek. 
22

 NMFS letter to DNREC, March 18, 2015, p.3 (“NMFS March 18, 2015 Letter”).  The sequence of the 

letters between NMFS, DNREC, and the Refinery are as follows: (a) NMFS crafted its initial 

correspondence to DNREC on March 18, 2015, expressing NMFS’s concerns about Refinery’s impacts 

(Letter is attached as Exhibit A); (b) the Refinery formulated its response to NMFS’s initial 

correspondence in a letter to DNREC dated June 9, 2015 (“DCRC June 9, 2015 Letter”) (attached as 

Exhibit B); and (c) NMFS disagreed with the Refinery’s assertions for why take is not occurring in a 

subsequent letter to DNREC dated September 3, 2015 (“NMFS September 3, 2015 Letter”) (attached as 

Exhibit C).   
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present year round.
23

 Both Atlantic and shortnose sturgeon have low gene flow in their ranges, 

which undercuts their genetic diversity and thus their resilience.
24

 

A. SHORTNOSE STURGEON IN THE VICINITY OF THE REFINERY 

There is a long history of shortnose sturgeon in the Delaware portion of the Delaware 

River. NMFS noted in its most recent comprehensive study of shortnose sturgeon that adult 

shortnose sturgeon spend the summer and early fall foraging in the vicinity of Artificial Island 

(RM 50), approximately ten river miles south of the Refinery.
25

 Juvenile shortnose sturgeon are 

present in the Wilmington (RM 70) to Marcus Hook (RM 76) reach of the lower tidal Delaware 

River year round, and may expand their range both up and down the river in winter.
26

 

Additionally, adult and juvenile shortnose sturgeon are likely to occur in the Action Area any 

time water temperatures are greater than 10ºC; which is typically between April and 

November.
27

 

                                                             

23
 NMFS March 18, 2015 Letter, p. 3. 

24
 See NMFS and FWS, Endangered Species Act Section 7 Consultation Programmatic Biological 

Opinion on the U.S. Environmental Protection Agency’s Issuance and Implementation of the Final 

Regulations Section 316(b) of the Clean Water Act (May 2014), Appendix B, at 82 (shortnose  sturgeon) 

(“The larger threat to shortnose sturgeon survival is the habitat fragmentation caused by extirpations 

throughout Florida, southern Georgia, all of North Carolina except for the Cape Fear River, all of 

Virginia, and all of Maryland [citations omitted].”), and 85 (Atlantic sturgeon); see also NMFS, Atlantic 

Sturgeon Status Review Team, Status Review of Atlantic Sturgeon (Acipenser oxyrinchus oxyrinchus) 

(February 23, 2007 updated with corrections on July 27, 2007), at 29 (“due to low gene flow among 

populations, the loss of one or more these five populations could negatively impact the species as a 

whole”). 
25

 NMFS, Shortnose Sturgeon Status Review Team, Biological Assessment of Shortnose Sturgeon 

(Acipenser brevirostrum) (Nov. 2010) at 192-94 (citations omitted). 
26

 Brundage and O’Herron, Investigations of juvenile shortnose and Atlantic sturgeons in the lower tidal 

Delaware River, 52 Bulletin of the New Jersey Academy of Science 2 (June 22, 2009). 
27

 NMFS, Endangered Species Act Section 7 Consultation Biological Opinion, Continued Operation of 

Salem and Hope Creek Nuclear Generating Stations (NER-2010-6581) (July 17, 2014), at 84 (hereinafter 

“2014 Incidental Take Statement for Salem”).   
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NMFS’s most recent correspondence with DNREC also confirms that shortnose sturgeon 

are present in the Action Area.
28

  

B. SHORTNOSE STURGEON: CRITICAL IMPORTANCE OF POPULATIONS IN 

DELAWARE 

 

No reproducing populations of shortnose sturgeon are known to occur south of Delaware 

and north of the state boundary between North and South Carolina.
29

 NMFS found that this gap 

“negatively impacts the stability of the population, metapopulation, and species as a whole.”
30

 

NMFS has stressed the importance of restoring the shortnose sturgeon’s historically continuous 

range in order to re-establish gene flow, stating “[t]he loss of a single shortnose sturgeon 

population segment may risk the permanent loss of unique genetic information that is critical to 

the survival and recovery of the species.”
31

 

Restoration of this fish’s historic range in Chesapeake rivers requires a robust population 

of Hudson and/or Delaware River shortnose sturgeon, with the Delaware River offering the 

greatest hope of restoration due to its geographic proximity to the Chesapeake.
32

 However, the 

population size of the Delaware River shortnose sturgeon can hardly be described as robust; it 

did not grow at all between 1987 and 2006.
33

 The outlook is similarly bleak for the more distant 

population in the Hudson, as the population there remains uncertain and is not well 

characterized. For these reasons, the shortnose sturgeon population in the Delaware River, 

                                                             

28
 See generally NMFS March 18, 2015 Letter and NMFS September 3, 2015 Letter.   

29
 NMFS, Shortnose Sturgeon Status Review Team, Biological Assessment of Shortnose Sturgeon 

(Acipenser brevirostrum) (Nov. 2010) at 23. 
30

 Id. at 62. 
31

 NMFS, Final Recovery Plan for the Shortnose sturgeon (Acipenser brevirostrum) (Dec. 1998) at 7. 
32

 See NMFS, Shortnose Sturgeon Status Review Team, Biological Assessment of Shortnose Sturgeon 

(Acipenser brevirostrum) (Nov. 2010) at 194.    
33

 Id. at 193. 
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including the Action Area around the Refinery, is critical to the species’ genetic diversity and 

long-term survival.  

C. ATLANTIC STURGEON IN THE VICINITY OF THE REFINERY  

Juvenile Atlantic sturgeon occur in the lower tidal Delaware River primarily during 

summer and fall.
34

 Adult Atlantic sturgeon are known to migrate through the Action Area to 

spawning sites upriver
35

 and Atlantic sturgeon  are likely to be present year-round in the Action 

Area, the majority of which would be sub-adults and adults.
36

 Sub-adults and adults present in 

the action area could be from any of the previously discussed DPS.  Young-of-year sub-adult 

Atlantic sturgeon in the Delaware River are most certain to be part of the endangered New York 

Bight DPS as this life stage is restricted to the natal river.
37

  

Atlantic sturgeon’s presence in the vicinity of the Refinery is further evidenced by 

recorded takes at PSEG’s Salem plant, which is only ten river miles downstream from the Action 

Area. Salem recently reported eight takes of adult Atlantic sturgeon in just 26 days.
38

 Further, 

NMFS’s Biological Opinion for Salem includes a historical record of dozens of takes of both 

shortnose and Atlantic sturgeon since the 1970’s.
39

 

NMFS’s most recent correspondence with DNREC also confirms that Atlantic sturgeon 

are present in the Action Area.
40

 

                                                             

34
 Brundage and O’Herron supra fn. 26. 

35
 Breece, Coping with progress, Atlantic sturgeon spawning characteristics and locations in the 

Delaware River. Presentation to Mid-Atlantic Chapter of the American Fisheries Society, November 18-

19, 2011 Annual Meeting. 
36

 2014 Incidental Take Statement for Salem at 84.   
37

 Id.  
38

 January 10, 2014 email between NOAA employees Lynn Lankshear and Julie Crocker re: PSEG 

sturgeon takes since mid-December. 
39

 See generally, 2014 Incidental Take Statement for Salem at 187-200.  
40

 See generally NMFS March 18, 2015 Letter and NMFS September 3, 2015 Letter. 



Page 10 of 19 

 

D. ATLANTIC STURGEON: CRITICAL IMPORTANCE OF POPULATIONS IN DELAWARE 

The Hudson and Delaware Rivers provide the only two breeding locations for the 

endangered New York Bight DPS of Atlantic sturgeon
41

  and the current Atlantic sturgeon 

population in the Delaware River is alarmingly small; while NMFS does not have a current 

population estimate for the Delaware River, NMFS believes that there are less than 300 adult 

Atlantic sturgeon spawning annually.
42

 Compare this with historic levels of about 180,000 

spawning individuals.
43

 As with the shortnose sturgeon, the Delaware population of Atlantic 

sturgeon ensures gene flow between the genetically distinct southern and northern populations of 

Atlantic sturgeon on the East Coast,
44

 and this population is therefore critical to the long-term 

survival of the species as a whole.
45

 

III. TAKE OF LISTED SPECIES AT THE REFINERY  

The Refinery’s current operation results in, and will continue to result in, the take of 

Atlantic and shortnose sturgeon via impingement, entrainment, and through the facility’s 

chemical and thermal discharge. Take of these species will also occur at the facility under the 

terms and conditions of the current Draft NPDES Permit. NMFS has expressed its grave 

concerns in recent letters urging the implementation of certain control measures to minimize the 

                                                             

41
 See Endangered and Threatened Wildlife and Plants; Threatened and Endangered Status for Distinct 

Population Segments of Atlantic sturgeon in the Northeast Region, 77 Fed. Reg. 5880, 5883 (Feb. 6, 

2012) (“2012 Atlantic Sturgeon Listing”) (codified at 50 C.F.R. § 223.211). 
42

 See National Marine Fisheries Service, Atlantic Sturgeon New York Bight Fact Sheet, available at 

http://www.nmfs.noaa.gov/pr/pdfs/species/atlanticsturgeon_nybright_dps.pdf.    
43

 Id. 
44

 See 50 C.F.R. § 224.101, see also 2012 Atlantic Sturgeon Listing, 77 Fed. Reg. 5880, 5883 (Feb. 6, 

2012). 
45

 Id. 

http://www.nmfs.noaa.gov/pr/pdfs/species/atlanticsturgeon_nybright_dps.pdf
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impact associated with the incidental take of Atlantic and shortnose sturgeon.
46

 The Refinery’s 

current NPDES permit, which was issued nearly 20 years ago in 1997, allows for the continued 

use of one of the country’s most antiquated intake structures in addition to the use of thirty three 

outfalls which release multiple stressors into sturgeon habitat. The Refinery’s intake structure 

does little, if anything, to protect endangered and threatened sturgeon; it lacks adequate fish 

exclusion screens and other similar mechanisms, has trash bars located within the intake channel 

but not along the banks of the Delaware River, and has not been substantially modified or 

updated since its construction in the early 1950’s.
47

 Additionally, the terms and conditions in the 

Refinery’s latest draft NPDES Permit fail to sufficiently protect Atlantic and shortnose sturgeon 

and will hence continue to result in the incidental take of these species.
48

 

A. IMPINGEMENT AND ENTRAINMENT 

As NMFS has concluded, juvenile and adult shortnose sturgeon and sub-adult and adult 

Atlantic sturgeon are impinged and entrained by the Refinery’s current cooling water intake 

structure and will continue to be impinged and entrained by the Refinery’s cooling water intake 

structure technology as contemplated in DNREC’s draft NPDES permit conditions.
49

 

Impingement occurs when sturgeon become trapped against the Refinery’s intake screens or 

trash racks, which occurs when their swimming speed is overtaken by the intake velocity. 

Fatigue and disorientation play a role in impingements, and most likely occur at the Refinery as 

sturgeon struggle against the intake velocity for the entire length of Cedar Creek, approximately 

                                                             

46
 See generally NMFS March 18, 2015 Letter, DCRC June 9, 2015 Letter, and NMFS September 3, 2015 

Letter.  
47

 We recognize that the Refinery is replacing the existing traveling screens with Hydrolox screens, 

however, at this time only 1/3 of the outdated traveling screens have been replaced.  
48

 See generally NMFS March 18, 2015 Letter and NMFS September 3, 2015 Letter. 
49

 NMFS March 18, 2015 Letter, p.4-5; NMFS September 3, 2015 Letter, p. 2-3. 
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.82 miles. Juvenile shortnose sturgeon can be impinged at intake velocities of .7ft/second or 

more, and impingement of fish as large as approximately 28 inches has been known to occur at 

velocities of 1ft/second.
50

  Impingement plainly constitutes “take” under the ESA, since it results 

in killing, wounding, and/or trapping members of the species, as well as harming and harassing 

them within the regulatory definitions of those terms.   

Entrainment occurs when fish, larvae, or eggs are sucked into the facility’s cooling water 

intake structure and are small enough to pass through the screen, or because the lack of a 

sufficient screen allows free passage into the facility. Like impingement, entrainment also occurs 

when a fish’s swimming speed is overtaken by the intake velocity. NMFS has found that sub-

adult and adult of each sturgeon species will be entrained when they are small enough to fit 

through the trash racks and intake screens.
51

 When entrainment occurs, sturgeon are returned to 

Cedar Creek via the Refinery’s fish return system, which is also significantly outdated. 

The Refinery’s intake volume and velocities, and its merciless “fish return” system 

combine to create an aquatic version of Dante’s Inferno: fish that can fit through the trash bars 

and become entrained are not delivered back into the mainstem Delaware but instead are placed 

into the same intake channel from which they originally could not escape. Once there, sturgeon 

must try again to swim nearly a mile against the intake flow, which averages .5 to 1 feet per 

second but may reach up to 5 feet per second, while also battling against the stresses caused by 

the facility’s discharges within the intake channel and those caused by the sturgeon’s first 

capture and trip through the fish return system. Those fish that are unable to make it back to the 

mainstem will most likely be drawn back into the system ad nauseam until they inevitably perish.  

                                                             

50
 Id. 

51
 NMFS March 18, 2015 Letter, p.4. 
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Once again, this clearly constitutes textbook “take” for the purposes of the ESA insofar as it 

entails killing, wounding, trapping, harming, and harassing members of the species. 

i. RECONSIDERATION OF CLOSED CYCLE COOLING  

NMFS has requested that DNREC reconsider the implementation of a Closed Cycle 

Cooling System at the facility as the implementation of this technology would significantly 

reduce detrimental direct and indirect impacts, as well as the incidental take issues that occur at 

the facility.
52

 In addition to the Agency’s concerns with the Refinery, NMFS has written 

extensively on takes via cooling water intake structures, especially once-through cooling systems 

on the Delaware River, and the resultant required permitting and mitigation. The impacts of 

once-through cooling systems are amplified when young life stages are harmed, and when two or 

more such facilities are situated along sturgeons’ migratory pathway,
53

 as is the case in the 

Delaware River. The Refinery’s intake structure has remained largely unchanged since the 

facility’s construction in the early 1950’s, and in 2011 DNREC recognized the importance of 

updating the facility to comply with the Best Technology Available (BTA), which the 

Department identified as a Closed Cycle Cooling System. Inexplicably, DNREC subsequently 

determined that the Refinery would not have to comply with a Closed Cycle Cooling BTA, 

despite the fact that it would likely reduce fish kills by 75 to 145 million fish per year,
54

 and have 

associated benefits for the endangered shortnose and Atlantic sturgeon. As such, reconsideration 

                                                             

52
 NMFS March 18, 2015 Letter, p.8; NMFS September 3, 2015 Letter, p. 1. 

53
 NMFS and FWS, Endangered Species Act Section 7 Consultation Programmatic Biological Opinion on 

the U.S. Environmental Protection Agency’s Issuance and Implementation of the Final Regulations 

Section 316(b) of the Clean Water Act (May 2014), Appendix B, at 81 (shortnose  sturgeon) and 85 

(Atlantic sturgeon), Appendix  C at 54-55. 
54

 DNREC Attachment A- BTA Determination Draft June 8, 2011 p.25. 
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of Closed Cycle Cooling coupled with its implementation is essential to remedying the incidental 

take of the protected endangered species that is occurring at the facility.    

B. CHEMICAL AND THERMAL DISCHARGE 

The Refinery’s discharge can be as hot as 110ºF and may include oil and grease, Total 

Organic Carbon (TOC), pH, Total Suspended Solids (TSS), Iron, Nitrogen, Phosphorus, Total 

Residual Chlorine (TRC), bacteria, Biological Oxygen Demand (BOD5), Aluminum, Nitrates, 

Nitrites, Cyanide, Selenium, Vanadium, Phenolic Compounds, and Chromium (total and 

hexavalent). These constituents of the Refinery’s effluent  have the following impacts on the 

Atlantic and shortnose sturgeon: death, reduced growth rates, reduced resistance to disease, 

reduced ability to forage, general physiological stress, reduced endocrine function, negative 

effects on metabolism and reproduction, the prevention and/or hindrance of the development of 

fish eggs and larvae, and altered migration and movement patterns. Further, such effluent impairs 

the forage base and thus interferes with the essential feeding behaviors of both sturgeon species 

by limiting their food supply through entrainment, reduction of overall resources, and the 

bioaccumulation of the abovementioned compounds.
55

 

The effects of the Refinery’s chemical and thermal discharges are exacerbated during low 

flow/emergency situations, which are known to occur at the facility.
56

 In addition to increasing 

intake velocities, low flow situations increase the potency of thermal and chemical discharges 

and reduce cool deep water areas preferred by sturgeon.  Accordingly, such discharges constitute 

a distinct form of impermissible “take” through harm and harassment, as those terms are defined 

by the ESA regulations.   

                                                             

55
 NMFS March 18, 2015 Letter, p.5-7. 

56
 NMFS March 18, 2015 Letter, p.2. 
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C. NONE OF THE ATLANTIC AND SHORTNOSE STURGEON TAKE AT THE REFINERY 

IS COVERED BY AN INCIDENTAL TAKE PERMIT AS REQUIRED BY THE ESA 

 

The Refinery does not possess any ESA section 10 incidental take permits, or any other 

form of authorization from NMFS for takes via the facility’s antiquated cooling water intake 

structure and discharges. To the contrary, NMFS has made crystal-clear in repeated 

communications with DCRC and DNREC that the Refinery is adversely affecting the species in 

multiple ways that have never been authorized via any of the legal mechanisms provided by the 

ESA for permitting such take.  Located a mere ten river miles away, and in recognition of  the 

inevitability of takes, the Salem nuclear facility has recently sought and received take 

authorization by NMFS (subject to appropriate measures for minimizing and monitoring the 

take) through the Section 7 consultation process.
57

 

IV. DNREC’S ESA VIOLATIONS: THE REFINERY’S NPDES PERMIT, AS AUTHORIZED 

BY SECRETARY SMALL, CAUSES TAKE OF ATLANTIC AND SHORTNOSE STURGEON  

 

As discussed above, the ESA also makes it “unlawful for any person” to “cause to be 

committed” any violation of the take prohibition;
58

 and “person” includes “any officer, 

employee, agent, department, or instrumentality… of any State, municipality, or political 

subdivision of a State… [or] any State, municipality, or political subdivision of a State.”
59

 Again, 

a state official violates the ESA when s/he authorizes a private action that causes the take of an 

endangered species.
60

  

                                                             

57
 See generally 2014 Incidental Take Statement for Salem, supra fn. 27. 

58
 16 U.S.C. § 1538 (a)(1)(B) and § 1538 (g). 

59
 16 U.S.C. § 1532 (13). 

60
 Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998); see also 

Loggerhead Turtle v. County Council of Volusia County, 148 F.3d 1231, 1251 (11th Cir. 1998), cert. 

denied, 526 U.S. 1081 (1999); Defenders of Wildlife v. Administrator, EPA, 882 F.2d 1294, 1300-1301 

(8th Cir. 1989); Animal Welfare Inst. v. Martin, 588 F. Supp. 2d 70 (D. Me. 2008); Animal Prot. Inst. v. 

Holsten, 541 F. Supp. 2d 1073 (D. Minn. 2008). 
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The Clean Water Act allows states to assume authority for administering the NPDES 

program within their borders
61

 and the State of Delaware has done so.
62

 The Refinery’s NPDES 

permit, issued through Delaware’s NPDES program, authorizes the Refinery’s operation of 

antiquated cooling water intake structures, fish return system, and chemical and thermal 

discharges that take Atlantic and shortnose sturgeon. But for the NPDES permit issued by 

DNREC, the Refinery could not operate its cooling water intake structure and thirty three 

outfalls, and thus could not take endangered sturgeon through impingement, entrainment, and 

release of chemical and heated effluent.  

In particular, DNREC controls the use of the specific technology and discharges that are 

causing take of endangered sturgeon. That is, as a part of its NPDES review, DNREC is required 

to ensure that the “location, design, construction, and capacity of cooling water intake structures 

[at the Refinery] reflect the best technology available for minimizing adverse environmental 

impact”
63

 and DNREC regulates the discharge of pollutants into the state’s surface waters.
64

 

Thus, but for the DNREC’s determinations of the specific design and operation of the cooling 

water intake structure at the Refinery and DNREC’s approval of the temperature and pollutant 

laden discharges at the facility, the Refinery could not engage in the activities that take sturgeon.    

Therefore, Secretary Small, in his official capacity as Secretary of DNREC, is in 

violation of the ESA’s take prohibition for the take of shortnose and Atlantic sturgeon at the 

Refinery, as such take has not been permitted by NMFS.  

 

                                                             

61
 See 33 U.S.C. §1342(b). 

62
 See 39 Fed. Reg. 26,061 (July 16, 1974). 

63
 33 U.S.C. §1326(b). 

64
 See 7 Del. Code §6003 and 7 Del. Code Regs. §7201-6.0 et seq. 
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V. DCRC’S AND PBF’S VIOLATION OF THE ESA 

As discussed above, the ESA also makes it “unlawful for any person” to “cause to be 

committed” any violation of the ESA’s take prohibition;
65

 and “person” includes a “corporation . 

. . .”
66

 Again, it is well-established that companies are liable when their actions result in the take 

of listed species.
67

 Here, as outlined in Section III infra, take of endangered shortnose and 

Atlantic is occurring under the Refinery’s current NPDES Permit and it will continue to occur 

under the terms of its latest draft renewal NPDES permit.   Therefore, as the owners and/or 

operators of the Refinery, DCRC and PBF are in violation of the ESA’s take prohibition for the 

take of shortnose and Atlantic sturgeon occurring at their facility, as such take has not been 

authorized by NMFS. 

 

CONCLUSION 

 

This letter provides formal notice of DRN’s and the Delaware Riverkeeper’s intent to sue 

Secretary Small, in his official capacity as Secretary of DNREC,  DCRC, and PBF for their  

respective actions which violate the Endangered Species Act in distinct but related ways.  

However, during the pendency of the sixty day notice period, DRN and the Delaware 

Riverkeeper are open to discussing an amicable resolution to this matter.  Please note that any 

resolution that would avoid litigation would have to ensure that the mandates of the ESA would 

be achieved in a timely and enforceable fashion, and would need to include an agreement that 

DNREC would bring the Refinery’s draft NPDES permit into full compliance with the ESA 

                                                             

65
 16 U.S.C. § 1538 (a)(1)(B) and § 1538 (g). 

66
 16 U.S.C. § 1532 (13). 

67
 See, for example, Animal Welfare Inst. v. Beech Ridge Energy LLC, 675 F. Supp. 2d 540 (D. Md. 

2009). 
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and/or that the DCRC and PBF would apply for an ESA section 10 incidental take permit and 

otherwise comply with ESA requirements. If you wish to pursue such discussions in lieu of 

litigation, please contact one of the undersigned below. 

 

Sincerely, 

 

  ______ 

Maya K. van Rossum    Nicholas Patton, Staff Attorney 

the Delaware Riverkeeper   Corinne Bell, Staff Attorney 

925 Canal Street, Suite 3701   Delaware Riverkeeper Network 

Bristol, PA 19007    925 Canal St., Suite 3701 

       Bristol, PA 19007 

       215-369-1188 x.107 

       nick@delawareriverkeeper.org     

 

 

cc:  Secretary Penny Pritzker 

 U.S Department of Commerce 

1401 Constitution Ave., NW 

Washington, D.C. 20230 

  

Secretary Sally Jewell 

 U.S. Department of Interior 

1849 C Street, N.W. 

Washington, DC 20240 

  

Eileen Sobeck, Assistant Administrator for Fisheries 

NOAA Fisheries 

1315 East-West Highway 

Silver Spring, MD 20910 

 

John Bullard, Regional Administrator, Greater Atlantic Region  

 NOAA Fisheries Service 

Greater Atlantic Regional Fisheries Office 

55 Great Republic Drive 

Gloucester, MA 01930-2276 

 

Kimberly B. Damon-Randall 

Assistant Regional Administrator for 

Protected Resources 

mailto:nick@delawareriverkeeper.org
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Greater Atlantic Regional Fisheries Office 

55 Great Republic Drive 

Gloucester, MA 01930-2276 

 

Bryan A. Ashby, Manager  

Surface Water Discharges Section 

Division of Water 

Department of Natural Resources 

   and Environmental Control 

89 Kings Highway 

       Dover, DE 19901 

 

 Shawn M. Garvin, Regional Administrator 

 U.S. Environmental Protection Agency, Region 3 

1650 Arch Street 

 Philadelphia, PA 19103-2029 

 

 John J. Deemer 

Health, Safety and Environmental Manager 

Delaware City Refining Corporation 

4550 Wrangle Hill Road 

Delaware City, DE 19706 

 

The Corporation Trust Company 

Corporation Trust Center 1209 Orange St.  

Wilmington, DE 19801 

Registered Agent of the Delaware Refining Company LLC and 

PBF Energy Inc. authorized to receive Service of Process  

 

Eric Glitzenstein 

Meyer Glitzenstein & Eubanks LLP  

4115 Wisconsin Avenue, N.W. Suite 210  

Washington, D.C. 20016  
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Exhibit C 



John DeFriece 
Environmental Engineer 
Discharges Permits Program 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

SEP - 3 2015 

Department ofNatural Resources and Environmental Control 
89 Kings Highway 
Dover, Delaware 19901 

Subject: NPDES Permit Application Technical Assistance, Delaware City Refinery (NPDES 
Permit No. DE0000256) 

Dear Mr. DeFriece, 

As a follow up to the conference call on July 23, 2015, between the National Marine Fisheries 
Service (NMFS), Delaware Department ofNatural Resources and Environmental Control 
(DNREC), and the Environmental Protection Agency (EPA), this letter summarizes important 
aspects of the call, confirms a change in the recommended measures we agreed to on the call, 
and provides additional guidance to assist you in your draft permit process for the Delaware City 
Refinery (DCR), in Delaware City, Delaware. 

Previously, in our March 18, 2015 technical guidance letter, we recommended a number of 
control, monitoring, and reporting measures for your consideration with regard to your draft 
permit for the DCR. Those measures are summarized again, below, and are designed to ensure 
the facilities' impacts on species, protected by the Endangered Species Act (ESA), amount to no 
more than minor detrimental impacts. While we are not requiring that you include those 
measures in the permit, it is our understanding that including them in their entirety in the permit 
will allow the facility to be eligible for incidental take coverage under the May 19, 2004, 
Biological Opinion and Incidental Take Statement (ITS) NMFS Headquarters issued to the EPA 
for its Clean Water Act 316(b) rule. Pursuant to ESA section 7 ( o )(2), coverage under the ITS for 
a specified amount of take would provide an exemption from the ESA's prohibition against take 1 

in the event species listed by us under the ESA are impinged, entrained, or otherwise taken at the 
DCR. As mentioned on our July 23 call, if all of our recommended measures are not included in 
the permit, then take coverage may be available through the ESA Section 10(a)(l)(B) permitting 
process. 

Our suggested control measures were detailed in our March 18, 2015 letter as follows: 
1) Continued consideration of cooling tower retrofit with appropriate monitoring. 
2) If modified traveling Hydro lox screens are used then the following should be followed: 

a. No greater than 2 mm mesh be used, 
b. Trash bars spaced 2 inches apart, 

1 "Take" defined in ESA section 3(19) means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or attempt to engage in any such conduct. &"'IIJI!Ii~ 



c. Diversion structures recommended to block sturgeon's entrance into intake 
channel, 

d. Intake velocity ofless than 1 foot per second (fps) (maximum) at all times 
(preferred intake velocity of between 0.5 and 0.7 fps), and 

e. If intake flows are not possible at this velocity, seasonal shutdowns should be 
considered. If effective diversion structures are installed, seasonal shutdowns 
may not be necessary if intake velocities are above 1 fps. 

3) Update fish return system so that any fish taken into the facility will be returned safely to 
the Delaware River. 

4) Monitoring plan must address the following: 
a. Impingement at trash bars, 
b. Impingement on screens, 
c. Collection of fish in traveling screen buckets, 
d. Transport via fish return system, 
e. Thermal plume monitoring, and 
f. Chemical plume monitoring. 

5) All discharges must be consistent with Delaware Water Quality Standards (WQS), 
6) Additional measures to remove toxins before discharge into the Delaware River to be 

investigated by the facility, and 
7) Continuation of chronic and acute biomonitoring (Whole Effluent Toxicity (WET)). 

On the July 23 call, we discussed, among other things, our recommendation for the continuation 
of chronic and acute biomonitoring with WET tests. You indicated that the draft permit would 
likely require chronic testing and that results from chronic testing would address our interest in 
being aware of acutely toxic levels of pollutants. As a result, you indicated that you thought our 
recommendation for both acute and chronic testing would not be necessary. Based on our 
discussion, we agree that chronic biomonitoring would be sufficient. As a result, by this letter, 
we modify our technical assistance to remove the recommendation for acute biomonitoring, but 
we maintain the recommendation for the continuation of chronic testing. 

We received DCR's response on June 9, 2015 to our March 18, 2015 technical guidance letter 
and recommended measures. Nothing in the DCR letter causes us to change our recommended 
measures. While we understand the facility is putting in screens, it is important that they have an 
appropriate screen mesh size and through screen intake velocity. If, as the DCR letter states, the 
intake velocities at the facility do average around 0.6 feet/second and do not exceed one 
foot/second, then it appears our recommendations on intake velocity should be achievable. We 
also understand that the trash racks are not specifically to exclude fish. However, the spacing of 
3 inches between the bars is recommended as it will exclude sturgeon expected to be in the area. 
While we understand that some of the information on the facility reflected in our letter may have 
needed updating, we based our analysis on what was presented to us. That said, even if the 
intake channel is between 5-16 feet deep, it is reasonable to expect sturgeon to enter the channel 
while opportunistically foraging, given that sturgeon will forage wherever conditions are 
suitable, they are found in water depths in the 5-16 foot-range, and they are not restricted just to 
the deep channels in large rivers such as the Delaware. We have evidence that sturgeon are 
found in shallow areas away from mainstem rivers. For example, sturgeon were recently found 
in the small and narrow Marshyhope Creek, which leads into the Nanticoke River which is a 

2 



tributary to the Chesapeake Bay. The sturgeon in Marshyhope Creek were far upstream in 12-15 
feet ofwater (Chuck Stence pers. comm. 2015). Furthermore, water depths around the Salem 
intake, which is known to take sturgeon, are approximately 10-18 feet, according to the DCR' s 
Normandeau report. Those depths overlap with the reported depths at the DCR intake channel; 
therefore, it is reasonable to expect that sturgeon would be there as well. 

We are glad to read in the DCR letter that the Cooling Water Intake System (CWIS) and outfall 
are not co-located. However, our comments remain the same-monitoring should occur for 
discharge plumes, and the CWIS should have the recommended minimization, monitoring, and 
reporting measures. The Normandeau report accompanying DCR's letter concentrates heavily 
on shortnose sturgeon as opposed to Atlantic sturgeon, which are very active in this portion of 
the river and move in and out of the river system. Using infrequency of take at Salem/Hope 
Creek is not a valid reason why there is no reasonable expectation of impingement or other forms 
of take at DCR. We recognize that we do not have empirical data from the facility regarding 
sturgeon interactions with the CWIS and discharges; however, there has been no requirement to 
monitor and report such information. Nevertheless, based on the best available scientific 
information, it is our judgment that sturgeon are likely in the intake canal as well as in the river, 
that detrimental effects (including incidental take) caused by the operation of the facility are 
likely occurring, and that reasonable measures are available to minimize, monitor and report on 
such effects. 

We continue to encourage you to require implementation of our recommended measures, as 
modified by this letter with regard to chronic and acute biomonitoring, as part of the issuance of 
your draft permit for DCR. As noted earlier, if these measures (except for the inclusion of acute 
monitoring) are not adopted into the draft permit, then the facility will not be eligible for 
coverage under the existing NMFS 316(b) Biological Opinion and ITS issued under Section 7 of 
the ESA. In this case, the DCR has the option to seek coverage under a separate ESA Section 10 
permit, which could provide coverage for incidental take under the ESA. The facility will need to 
contact us for more information on this process. 

We would appreciate you notifying us of your decision regarding inclusion of all of our 
recommended measures in your draft permit and sharing the draft permit with us. If you choose 
to proceed with incorporating all of our recommended measures, we will review the draft permit 
again before it is finalized and estimate an anticipated level of incidental take that would be 
eligible for coverage under the 316(b) Biological Opinion and ITS. If you have any questions, 
please contact Chris Vaccaro at 978-281-2167 or at Christine.vaccaro@noaa.gov. We look 
forward to our continued work with you on this project. 

Sincerely, 

Kimberly B. Damon-Randall 
Assistant Regional Administrator for 
Protected Resources 

3 



EC: Mark Smith, EPA Region 3 
Delaware City Refining Company, LLC 
Harriet Nash, NMFS/OPR 
Vaccaro, GARFO 
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