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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WISCONSIN

In Re:

GREDE FOUNDRIES, INC., et al.
1

Debtors.

Case No. 09-14337 (RDM)
(Jointly administered)

Chapter 11

Hon. Robert D. Martin

DEBTORS’ BRIEF IN SUPPORT OF ITS MOTION PURSUANT TO
SECTIONS 105(a) AND 362 OF THE BANKRUPTCY CODE
FOR AN ORDER ENFORCING THE AUTOMATIC STAY

INTRODUCTION

1. On November 5, 2009, Grede Foundries, Inc., et al., debtors and debtors-in-

possession (the “Debtors”), filed with this Court a Motion (the “Motion”), and supporting papers,

for the entry of an Order enforcing the automatic stay provisions of 11 U.S.C. § 362(a)(4) against

Reedsburg Utility Commission (“Reedsburg”) and holding Reedsburg in contempt for violating

the automatic stay.

2. On November 11, 2009, Reedsburg filed its Objection to Debtor’s Motion,

and supporting papers, asking the Court to conclude that Reedsburg had not acted in

violation of the automatic stay and that it therefore should not be found in contempt.

3. On November 12, 2009, a hearing was held on Debtor’s Motion, the

Honorable Thomas S. Utschig presiding. Judge Utschig concluded that Reedsburg had not

acted in a way that “was contemptuous,” but deferred deciding the issue of whether

Reedsburg violated the automatic stay by affirmatively taking steps to create a lien

subsequent to Debtor having filed a voluntary petition for relief (“Petition”) under Chapter 11

1 The Debtors in these jointly administered proceedings are Grede Foundries, Inc., Grede Transport, Inc., and
Grede-Pryor, Inc.
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of Title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”). Judge

Utschig also instructed Reedsburg that it was prohibited from taking any further action to

create, file, perfect, or enforce any lien against Debtor’s properties pending further order of the

Court. See Excerpt from Transcript of Hearing Held on November 12, 2009, Affidavit of

Katherine Stadler in Support of Reedsburg Utility Commission’s Motion for Partial

Summary Judgment Declaring that Reedsburg has Complied with 11 U.S.C. § 362, Exhibit

A.

4. On December 7, 2009, Reedsburg filed with this Court a Motion for Partial

Summary Judgment Declaring that Reedsburg has Complied with 11 U.S.C. § 362.

5. On December 9, 2009, Debtor filed its Response to Reedsburg’s Objection to

Debtor’s Motion, and supporting papers. In its Response, and in consideration of Judge

Utschig’s finding, Debtor abandoned its claim that Reedsburg’s actions were contemptuous;

however, Debtor renewed its claim that Reedsburg nevertheless violated the automatic stay by

affirmatively taking steps to create a lien subsequent to Debtor having filed its Petition.

6. On December 10, 2009, at a preliminary hearing on this matter, the Court

instructed the parties to brief the matter, with Debtor’s brief to be filed within five (5) days of the

December 10th hearing and Reedsburg’s brief to be filed within five (5) days thereafter.

UNDISPUTED FACTS

7. The facts pertinent to Debtor’s Motion are undisputed.2

8. Prior to June 30, 2009, Debtor incurred charges for electrical, water and sewer

services provided by Reedsburg in the amount of $1,312,314.09 (“Prepetition Utility Charges”).

2 At the outset of the December 10th hearing on this matter, Debtor’s counsel, Joseph A. Pickart, identified
several facts relevant to Debtor’s Motion. In response to the Court’s inquiry regarding Mr. Pickart’s presentation of
the facts, Reedsburg’s counsel confirmed that the facts were not in dispute. Those facts, as well as other undisputed
facts supported by the affidavits of both parties in this matter, provide the factual basis for Debtor’s Motion.
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9. As of June 30, 2009, Debtor had not made payment of the Prepetition Utility

Charges. The charges remain unpaid.

10. As of June 30, 2009, there was no lien against Debtor for the Prepetition Utility

Charges, nor had Reedsburg made any efforts to create a lien against Debtor.

11. On June 30, 2009 (the “Petition Date”), Debtor commenced its reorganization

case by filing its Petition.

12. Subsequently, by notice dated October 15, 2009 (the “Lien Notice”), Reedsburg

affirmatively notified Debtor that it would be placing the Prepetition Utility Charges on the

property tax roll unless Debtor made full payment by October 30, 2009. Reedsburg’s affirmative

act of issuing the Lien Notice was a condition precedent to its creation of the lien under Wis.

Stats. § 66.0809(3) against Debtor for the amount of the Prepetition Utility Charges.

13. Because Reedsburg affirmatively issued the Lien Notice, thereby satisfying the

statutory prerequisite for creating a lien, and affirmatively caused the charges to be placed on the

property tax roll, the Prepetition Utility Charges became a lien against Debtor’s property on

November 16, 2009.

14. The Debtor is seeking to sell substantially all of its remaining operating assets and

has requested that the Court approve a sale to a winning bidder at a hearing scheduled for

December 22, 2009.

15. Reedsburg’s postpetition creation of the lien for the Prepetition Utility Charges

will cloud title to the Debtor’s largest operating plant, thus jeopardizing the sale and potentially

affecting bidding for the Debtor’s operating assets.

RELIEF REQUESTED

16. Reedsburg has taken actions, after the Petition Date, to assert, create and

ultimately perfect liens against the properties of Debtor — liens that did not exist on the Petition

Date. Reedsburg failed to seek relief from the automatic stay and, instead, attempts to justify its
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actions by arguing for the application of certain exceptions to the operation of the automatic stay.

Reedsburg’s attempts in this regard fail because no exception to the automatic stay applies.

Having failed to meet its burden of establishing the applicability of any exception, Reedsburg

should be ordered to comply with the automatic stay and undo the effects of its improper actions.

Furthermore, Reedsburg should be prohibited from taking any further action in the future to

create a lien against Debtor for the Prepetition Utility Charges.

ARGUMENT

REEDSBURG’S ATTEMPTS TO CREATE AND PERFECT A LIEN UNDER
WISCONSIN STATUTE § 66.0809 VIOLATE THE AUTOMATIC STAY BECAUSE NO
EXCEPTIONS TO THE STAY’S OPERATION APPLY.

17. For the protection of both the debtor as well as its creditors, the automatic stay has

broad effect and exceptions to it are specifically and narrowly drawn:

The automatic stay is one of the most important effects of filing
bankruptcy. The stay protects the debtor from the assertion of
claims that were or could have been filed prior to the bankruptcy
petition. There are exceptions to the stay, but the exceptions are to
be narrowly construed in order to give the stay broad effect.

In re Harris, 310 B.R. 395, 397-98 (Bankr. E.D. Wis. 2004) (footnotes omitted), citing Robert E.

Ginsberg & Robert D. Martin, Ginsberg & Martin on Bankruptcy § 3.02[A] (2000). “Statutory

exceptions to the automatic stay are to be interpreted narrowly and in accordance with its

underlying rationale.” Lincoln Sav. Bank, FSB v. Suffolk County Treasurer (In re Parr Meadows

Racing Ass'n), 880 F.2d 1540, 1547 (2nd Cir. 1989).

18. Reedsburg bears the burden of establishing the applicability of any exception to

the automatic stay. In re Reisen, No. 03-01999, chapter 7, 2004 Bankr. LEXIS 390, at **8-9

(Bankr. N.D. Iowa March 4, 2004).

19. Reedsburg has previously represented to this Court that one or more exceptions

under Bankruptcy Code § 362(b) provide support for its violation of the automatic stay.
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However, as discussed below, Reedsburg is unable to satisfy its burden of establishing the

applicability of any of the exceptions on which it relies.

A. Section 362(b)(3) Does Not Apply To Liens Under Wis. Stat. § 66.0809.

20. Reedsburg first claims that its post-Petition actions to collect pre-Petition utility

charges are permissible under § 362(b)(3), which permits the perfection, or the maintenance or

continuation of perfection, of an interest in property to the extent that the trustee’s rights and

powers are subject to such perfection under § 546(b). It is well-settled that § 546(b) works as an

exception to the automatic stay (i) only if the lien was “in existence before the petition is filed

and perfected thereafter” and (ii) only if “state law provides for retroactive perfection which

supersedes the rights of an intervening bona fide purchaser.” United States Leather, Inc. v. City

of Milwaukee (In re United States Leather, Inc.), 271 B.R. 306, 308 (Bankr. E.D. Wis. 2001).

Reedsburg’s asserted lien against Debtor for the Prepetition Utility Charges did not exist as of

the Petition Date of June 30, 2009. Moreover, unpaid public utility charges in Wisconsin (as in

this case) do not constitute an interest in property that would supersede the rights of an

intervening bona fide purchaser because the relevant statutory sections do not provide for

retroactive perfection. Id.

21. Any attempt by Reedsburg to avoid the application of United States Leather is

without merit.

22. First, Reedsburg’s reliance on the provisions of Wis. Stat. § 70.01 was considered

– but rejected – by Judge McGarrity in United States Leather, 271 B.R. at 311-13. In that case,

the City of Milwaukee argued that all taxes, assessments and charges against a property

constitute “real estate taxes” for purposes of § 70.01. Judge McGarrity disagreed, drawing a

distinction between real estate taxes and public utility charges on the tax bill:

Wisconsin real estate taxes are undoubtedly entitled to retroactive
perfection under § 70.01, Wis. Stats., and cannot be avoided, but
the dispositive issue is whether water charges can be avoided.
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…

[t]he prepetition [utility] charges could not become a lien
until November 16 of the year they were incurred…[t]he lien arises
in the future after the charges are unpaid, notice is given, and the
city comptroller places them on the tax rolls. … § 70.01, Wis.
Stats. …treats real estate taxes differently and affords them
retroactive perfection to January 1 of the year levied. …Once the
charges are on the tax bill, the charges may, of course, be
collected in the same manner as the real estate taxes, because
by that time the charges constitute a perfected lien…

Id. at 312-13 (emphasis supplied).

23. Second, Reedsburg’s argument that the Wisconsin Legislature’s amendment of §

66.069 (now § 66.0809) after the petition date in United States Leather warrants a different result

has also been considered – but rejected – by this Court in In re Delafuente, No. 05-13151, 2005

Bankr. LEXIS 2657, at *6 (Bankr. W.D. Wis. Oct. 17, 2005). While Reedsburg may attempt to

make much of the removal of “thereafter” and “thereupon” from the statute, this Court analyzed

those very changes in the statutory language and concluded that “there is nothing to suggest that

the changes in the language, which removed the words ‘thereafter’ and ‘thereupon,’ were

intended to change the effect of the law.” Id. This Court’s finding in In re Delafuente is also

supported by the legislative history underlying the statutory change. Specifically, the Prefatory

Note to 1999 Wisconsin Act 150 indicates that the recodification of Chapter 66 was intended to

be largely non-substantive and was designed, among other things, to “repeal … unnecessary or

archaic and obsolete language” and the special committee charged with the recodification effort

“was directed to refrain from recommending substantive changes….”3 Had the Legislature

intended to make a substantive change to provide for retroactive perfection, it could have done so

expressly by mirroring the language in § 70.01.

24. Third, Reedsburg’s attempts to analogize In re Parr Meadows Racing

Association, 880 F.2d 1540 (real estate taxes) and In re AR Accessories Group, Inc., 345 F.3d

3 The Prefatory Note goes on to state that “[t]he special committee explicitly intends that, unless expressly
noted, this bill makes no substantive changes…” (emphasis supplied).
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454 (7th Cir. 2003) (wage lien) to the public utility charges at issue in this case also fail. Parr

Meadows involved real property taxes under New York law, not the special charges for utility

services under Wisconsin law. Wisconsin law clearly provides that retroactive perfection exists

for real estate taxes under § 70.01 but no such retroactivity exists for unpaid utility charges that

become special charges under § 66.0809. United States Leather, 271 B.R. at 312. Parr

Meadows is simply irrelevant to the analysis of unpaid utility charges in this case. Reedsburg’s

analogy to AR Accessories likewise fails. In re Globe Bldg. Materials, Inc., 463 F.3d 631, 634-

35 (7th Cir. 2006) held that AR Accessories was limited to determining whether the perfection of

a wage lien that was created prepetition violated the automatic stay. Accordingly, it is of no

value in the Court’s determination here, which involves the postpetition creation of a lien.

B. Section 362(b)(18) Does Not Apply to Liens Under Wis. Stats § 66.0809 Because
Unpaid Public Utility Charges Are Neither “Special Assessments” Nor “Special
Taxes.”

25. Reedsburg has also argued that its post-petition attempt to create and perfect a

lien under Wis. Stat. § 66.0809 for Debtor’s Prepetition Utility Charges is permissible under

§ 362(b)(18). This argument also comes up short of its intended mark.

26. Section 362(b)(18) exempts from the operation of the automatic stay “the creation

or perfection of a statutory lien for an ad valorem property tax, or a special tax or special

assessment on real property whether or not ad valorem, imposed by a governmental unit, if such

tax or assessment comes due after the date of the filing of the petition.” Assuming that the lien

in question is statutory in nature, § 362(b)(18) applies only if Reedsburg can demonstrate that the

lien arises out of an unpaid (i) ad valorem tax, (ii) special assessment or (iii) special tax. If the

lien arises from an unpaid municipal charge that falls outside of the three enumerated categories,

§ 362(b)(18) does not apply and the automatic stay remains in full force and effect.

27. An “ad valorem tax” is a tax imposed by a governmental taxing jurisdiction based

upon the value of a taxpayer’s property. The purpose of all ad valorem tax systems is to raise
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revenue to support government services provided to the general population of the taxation

district. The tax revenues typically are used to offset the costs of municipal services including,

but not limited to, snow plowing, public schooling and municipal landfill operations. Reedsburg

does not contend that the lien here arises from an unpaid ad valorem tax on Debtor’s real

property.

28. A “special assessment” is an assessment made by a municipality based on the cost

of an improvement. It is billed only to those properties benefiting from the work. Typical public

improvement projects for which special assessments are levied include street construction and

paving, curb and gutter installation, sidewalk construction, sanitary sewer installation, storm

sewer installation, and water main and facility installation. See Jean Setterholm, Special

Assessment In Wisconsin (2001). In its Objection, Reedsburg argues that the lien “is for a special

tax” under Wisconsin law. (Objection at 6.) In its recent filing,4 Reedsburg alleges that the lien

“is for either a special tax or special assessment.”5 (Mot. Br. at 10 (emphasis added).) The

charges at issue here are not from an unpaid “special assessment.” To the contrary, the charges

here arise from Reedsburg’s provision of municipal utility services (as opposed to public

improvements) and from Debtor’s inability to pay for such services.

29. By process of elimination (i.e., because we know that the lien does not arise from

either an unpaid ad valorem property tax or an unpaid special assessment), § 362(b)(18) would

apply as an exception to the automatic stay only if Reedsburg can demonstrate that the charges

for Debtor’s unpaid utility bills qualify as a “special tax” within the meaning of § 362(b)(18).

No such demonstration is possible. Reedsburg points out that the term “special tax” neither is

defined by § 362 nor referenced in that Bankruptcy Code Section’s underlying legislative

4 Reedsburg Utility Commission's Motion for Partial Summary Judgment Declaring that Reedsburg has
Complied with 11 U.S.C. § 362, filed December 7, 2009 (the "Motion Brief").

5 As explained in greater detail below, the shift in Reedsburg’s theory of the case can be explained by the fact
that its City Clerk and Treasurer has now admitted that the utility charges at issue are “special charges” and, as such,
are not “special taxes” after all.
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history. It follows, Reedsburg argues, that whether its inclusion of the unpaid utility charges on

Debtor’s ad valorem property tax bill tax qualifies as a “special tax” under § 362(b)(18) should

be determined by reference to Wisconsin state law. However, Reedsburg’s analysis is flawed.

Before turning to Wisconsin state law, we must look first to whether the Bankruptcy Code

elsewhere provides guidance regarding the definition of the term “special tax” for bankruptcy

purposes and then determine, with that guidance in mind, whether the unpaid utility charge here

is a “special tax.”

30. Turning to the first of these two threshold questions, under the provisions of

Chapter 9 of the Bankruptcy Code, which pertains to municipal bankruptcies, § 902(3) defines a

“special tax payer” as one who owns real property and who is liable for a special tax assessed

against that property. In turn, a “special tax” is defined as a tax the proceeds of which are the

sole source of payment of one or more of the municipality’s obligations relating to an

improvement to the real property involved. Id. Thus, the defining characteristic of a “special

tax” under the Bankruptcy Code is that it arises from improvements to the real property at issue

(i.e., similar to special assessments that benefit a particular property).6 In this case, Debtor’s

unpaid utility charges, and the lien sought by Reedsburg, relate only to utility services provided

by Reedsburg. They simply do not arise from real property improvements made to Debtor’s

property, as is required for the charge to be considered a “special tax” under the Bankruptcy

Code’s provisions.

31. An analysis of Wisconsin law supports the same conclusion. Section 74.01 (5) of

the Wisconsin Statutes defines a “special tax” as “any amount entered in the tax roll which is not

a general property tax, special assessment or special charge” (emphasis supplied). Section

74.01(4) defines a “special charge” as “an amount entered in the tax roll as a charge against real

6 See also, Carl M. Jenks, The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005: Summary
of Tax Provisions, 79 Am. Bankr. L.J. 893, 896 n.19 (2005) ("The phrases 'special tax' and 'special assessment' both
refer to charges that relate to specific projects that a jurisdiction undertakes to benefit a particular area and that are
funded in whole or in part from taxes imposed on properties in the area receiving the benefit.")
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property to compensate for all or part of the costs to a public body of providing services to the

property.”7 A “special charge” can not be a “special tax” – i.e., the two are mutually exclusive.

Wis. Stat. § 74.01(5). In this case, Reedsburg concedes that the charges stem from Reedsburg’s

provision of utility services to Debtor. (Mikonowicz Decl. ¶ 3.)8 And while that admission

alone should suffice, the testimony of another key Reedsburg witness is even more compelling

on the issue. Specifically, Reedsburg’s City Clerk and Treasurer, the “person most familiar with

the process by which unpaid utility bills are reported to the County for inclusion on the property

tax bill,” testified as follows:

8. Unpaid utility bills are placed on the property tax bill
mailed by the County as a special charge. The property
tax, including any special charge, is due on January 31 …
After January 31, the County pays the City for any unpaid
property taxes, including special charges, and assumes
responsibility for collecting the unpaid amounts from
taxpayers.

9. Pursuant to Wis. Stats § 74.11(12), when the City receives
payment on a property tax bill containing a special charge,
the special charges – including delinquent utility charges
– are paid first. …

(Meister Aff. ¶ 8-9.)9 Reedsburg cannot avoid the necessary effect of that admission — i.e, that

the special charge for Debtor’s unpaid utility charges do not qualify as a “special tax” under the

Wisconsin Statutes or, conversely, under § 362(b)(18).10 Accordingly, Reedsburg’s claim that

its post-petition lien under Wis. Stat. § 66.0809 is permissible under § 362(b)(18) must fail.

7 In addition to charges for utility service, "special charges" are imposed for services such as snow and ice
removal, weed elimination, garbage and refuse disposal, recycling, tree care, and removal and disposition of dead
animals.

8 Declaration of David Mikonowicz in Support of Reedsburg Utility Commission’s Motion for Summary
Declaratory Judgment dated December 4, 2009 (“Mikonowicz Decl.), filed in support of Reedsburg Utility
Commission’s Motion for Partial Summary Judgment Declaring that Reedsburg has Complied with 11 U.S.C. § 362.

9 Affidavit of Anna L. Meister in Support of Reedsburg Utility Commission’s Motion for Summary Declaratory
Judgment.

10 An example of a “special tax” under Wisconsin law is the tax assessed under Wis. Stat’s Chapter 76 against
the special property of power companies, telephone companies and railroad. Chapter 76 taxation is in lieu of the ad
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C. Section 362(b)(9) Does Not Operate As An Exception To The Automatic Stay
Because The Charges At Issue Are Unpaid Utility Charges And Not Taxes Within
The Meaning Of That Section.

32. Reedsburg has also previously argued that § 362(b)(9) operates as an exception to

the stay. (Mot. Br. at 6-7.) Section 362(b)(9) provides, in relevant part, that the automatic stay is

not violated in the context of:

(A) an audit by a governmental unit to determine tax liability;

(B) the issuance to the debtor by a governmental unit of a notice of
tax deficiency; … or

(D) the making of an assessment for any tax and issuance of a
notice and demand for payment of such an assessment. ...

Reedsburg has been unable to cite any authority under § 362(b)(9) to support its claim that the

nature of unpaid utility charges is the same as, or is equivalent to, the nature of unpaid property

taxes, or unpaid franchise/income taxes or unpaid sales/use taxes. To the contrary, it is well

established that “[s]tate law labels upon a tax are not controlling for the purposes of federal

bankruptcy law. When a federal court seeks to determine whether a ‘tax’ is actually a tax for

bankruptcy purposes, the court looks behind the tax's label and examines the operation of the

provision.” In re LTV Steel Co., 264 B.R. at 455 (citations omitted). In this instance, Debtor’s

Prepetition Utility Charges are not truly a tax at all. They are simply charges for utility services

provided by Reedsburg prior to Debtor having filed its petition which, because such charges

were not paid, may be collected as if they were a tax.

33. Moreover, even if Debtor’s Prepetition Utility Charges could be considered a

“tax” for purposes of under § 362(b)(9), such charges arose to the level of a “tax” only after

Reedsburg issued the October 15th Lien Notice, and only after Reedsburg affirmatively caused

the charges to be placed on the tax roll. Because, by its terms, the exception under § 362(b)(9)

valorem tax under Chapter 70. See Wis. Stats, § 70.112, entitled “Property exempted from taxation because of
special tax.”
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applies only to taxes (as opposed to charges that may at some future point become a tax), that

exception was not available at the time Reedsburg violated the automatic stay.

CONCLUSION

The automatic stay prohibits any action by Reedsburg to create, perfect or enforce any

liens against Debtor’s properties. Reedsburg bears the burden of establishing the applicability

of any exception to the automatic stay. Reedsburg has not met its burden. Having failed to meet

its burden of establishing the applicability of any exception, Reedsburg should be ordered to

comply with the automatic stay and undo the effects of its improper actions. Furthermore,

Reedsburg should be prohibited from taking any further action in the future to create a lien

against Debtor for the unpaid pre-Petition utility charges.

Dated this 15th day of December, 2009.

GREDE FOUNDRIES, INC.,
GREDE TRANSPORT, INC.,
GREDE-PRYOR, INC.
Debtors and Debtors-in-Possession, by their counsel,
Whyte Hirschboeck Dudek S.C.

By: /s/ Daryl L. Diesing
Daryl L. Diesing
State Bar No. 1005793
Joseph A. Pickart
State Bar No. 1001477
Rebecca Grassl Bradley
State Bar No. 1021943

POST OFFICE ADDRESS:
555 East Wells Street, Suite 1900
Milwaukee, WI 53202
Telephone: (414) 273-2100
Facsimile: (414) 223-5000
Email: ddiesing@whdlaw.com

jpickart@whdlaw.com
rbradley@whdlaw.com



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

AFRIM DZELILI, Individually and on Behalf
of All Others Similarly Situated,

Plaintiff,
vs.

WILDERNESS HOTEL & RESORT, INC., and
VACTIONLAND VENDORS, INC.,

Defendants.

Case No. 11-C-735

DEFENDANT VACATIONLAND VENDORS, INC.'S
BRIEF IN SUPPORT OF MOTION TO DISMISS

INTRODUCTION1

Defendant Wilderness Hotel & Resort, Inc. ("Wilderness") operates vacation resorts and

water parks in Wisconsin and Tennessee. (Compl. ¶ 9.) Defendant Vacationland Vendors, Inc.

("Vacationland") operates vending machines and arcades in those locations. (Compl. ¶ 10.) In

March 2011, a security breach occurred within Vacationland's arcade systems located in resorts

operated by Wilderness in Tennessee and Wisconsin. (Compl. ¶¶ 11-12.) An unauthorized

person wrongfully accessed certain parts of the point of sales systems used to process credit and

debit card transactions at Wilderness' resorts. (Compl. ¶ 15.) Consumer credit card information

was disclosed. (Compl. ¶ 14.)

The plaintiff filed this action on October 26, 2011, seeking class certification for claims

alleging that his and others' financial information was "negligently, deliberately, and/or

recklessly allowed to be stolen from Wilderness Hotel & Resort, Inc. and Vacationland Vendors,

Inc." (Compl. ¶ 1.) Plaintiff asserts causes of action for violations of Wis. Stat. §§ 134.98 and

§ 100.18, as well as common law causes of action for negligence and breach of contract, against

1 For purposes of this Motion only, Vacationland Vendors accepts the factual allegations in plaintiff's
Complaint as true.
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each defendant. Plaintiff seeks damages for "expenses for credit monitoring, anxiety, emotional

distress, loss of privacy, and other economic and non-economic harm" that is not specified in the

Complaint.

Plaintiff does not allege that he or any other potential class member actually suffered any

compensable injury. This silent admission is fatal to all of plaintiff's claims. The Seventh

Circuit Court of Appeals has held that in data breach cases, credit monitoring expenses are not

compensable damages where the plaintiffs suffered only an exposure to a future potential harm.

Here, plaintiff seeks damages for a future potential harm, which is not compensable damage

under controlling precedent. Accordingly, plaintiff has failed to state a claim upon which relief

can be granted and the Complaint should be dismissed in its entirety. Furthermore, plaintiff

lacks Article III standing to maintain his action because he does not allege that he sustained an

injury-in-fact; as a result, plaintiff has not pled facts sufficient to invoke the subject matter

jurisdiction of this Court and plaintiff's claims should be dismissed on that ground as well.

MOTION TO DISMISS STANDARD

On a motion to dismiss made pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure for "failure to state a claim upon which relief can be granted," dismissal is proper

where plaintiff does not set forth allegations to state a claim that is plausible on its face. See Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 552 (2007). It is not enough for a pleader to make

"[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory

statements." Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949-50 (2009). A well-pled complaint

demands more than an unadorned, the-defendant-unlawfully-
harmed-me accusation. A pleading that offers 'labels and
conclusions' or 'a formulaic recitation of the elements of a cause of
action will not do.' Nor does a complaint suffice if it tenders
'naked assertion[s]' devoid of 'further factual enhancement.'
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Id. at 1949 (internal citations omitted). At minimum, a complaint must contain specific

allegations that, if true, make plaintiff's claim for relief more than speculative. Twombly, 550

U.S. at 555. While a court is obliged to accept well-pleaded factual allegations as true, a plaintiff

is not entitled to favorable inferences of allegations, which are merely conclusions of law

asserted in the guise of factual allegations. Papasan v. Allain, 478 U.S. 265, 286 (1986).

"If a plaintiff lacks standing, a defendant may bring a motion to dismiss for lack of

subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1)." EMD Crop Bioscience Inc. v. Becker

Underwood, Inc., 750 F. Supp. 2d 1004, 1011 (W.D. Wis. 2010). Article III limits a federal

court's jurisdiction to actual cases or controversies. U.S. Const. art. III, § 2. As one element of

this "bedrock requirement", plaintiffs "must establish that they have standing to sue." Raines v.

Byrd, 521 U.S. 811, 818 (1997). The plaintiff bears the burden, at the pleading stage, to establish

standing. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). While "general factual

allegations of injury resulting from the defendant's conduct may suffice," id., the complaint must

still "clearly and specifically set forth facts sufficient to satisfy" Article III. Whitmore v.

Arkansas, 495 U.S. 149, 155 (1990). In the absence of Article III standing, a federal court lacks

subject matter jurisdiction to address a plaintiff's claims and they must be dismissed. Freedom

From Religion Foundation, Inc. v. Ayers, 748 F. Supp. 2d 982, 990, (W.D. Wis. 2010).

ARGUMENT

Plaintiff asserts three causes of action: Count I asserts a claim for "Violations of

§ 134.98, Wis. Stat. and § 100.18, Wis. Stat.;" Count II asserts a claim for negligence; and

Count III asserts a claim for breach of contract. None of these causes of action states a claim

upon which relief can be granted and all of them should be dismissed. Furthermore, plaintiff's

failure to plead an actual or imminent injury-in-fact deprives him of Article III standing,
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rendering his claims inadequate to trigger the subject matter jurisdiction of this court and

providing a second and independent basis on which to dismiss his claims.

I. PLAINTIFF'S ALLEGATIONS OF VIOLATIONS OF WIS. STAT. § 134.98 AND
WIS. STAT. § 100.18 FAIL TO STATE A CLAIM UPON WHICH RELIEF MAY
BE GRANTED.

A. A Cause Of Action For Violations Of Wis. Stat. § 134.98 Does Not Exist.

Section 134.98 generally sets forth notice requirements for business entities principally

located in Wisconsin or which maintain or license personal information in Wisconsin, where

personal information possessed by such a business is acquired by an unauthorized third party. In

paragraph 30 of the Complaint, plaintiff states that "[t]his is a claim for violation of § 134.98,

Wis. Stat." Notably, § 134.98 does not provide an independent, private right of action for

individuals whose personal information was unlawfully obtained: "Failure to comply with this

section is not negligence or a breach of any duty, but may be evidence of negligence or a breach

of a legal duty." Wis. Stat. § 134.98(4). Had the Wisconsin legislature so intended, it would

have expressly provided for an individual cause of action as other states' data breach statutes do.

See, e.g., Illinois Insurance Information and Privacy Protection Act (HPPA), 215 Ill. Comp. Stat.

5/1021; Wash. Rev. Code § 19.255.010(10)(a).

Although the Wisconsin appellate courts have not considered the issue, this conclusion is

confirmed by the Seventh Circuit's analysis of a similar data breach statute, which, like

Wisconsin's, does not provide for a private right of action: "Had the Indiana legislature intended

that a cause of action should be available against a database owner for failing to protect

adequately personal information, we believe that it would have made some more definite

statement of that intent." Pisciotta v. Old Nat'l Bancorp, 499 F.3d 629, 637 (7th Cir. 2007). In

reaching this conclusion, the Seventh Circuit appropriately exercised judicial restraint,

recognizing federal courts' "limited discretion . . . with respect to untested legal theories brought



WHD\8269300 5 5

under the rubric of state law" and cautioning that "when given a choice between an interpretation

of [state] law which reasonably restricts liability, and one which greatly expands liability, we

should choose the narrower and more reasonable path (at least until the [state] Supreme Court

tells us differently)." Pisciotta, 499 F.2d at 635-36 (internal citations omitted).

Since the Wisconsin Supreme Court has not interpreted § 134.98 to recognize a stand-

alone private right of action in the event of its breach, this Court should decline to recognize the

plaintiff's unprecedented claim under this statute in this case. As the Seventh Circuit recognized

in Pisciotta, "[f]ederal courts are loathe to fiddle around with state law. Though district courts

may try to determine how the state courts would rule on an unclear area of state law, district

courts are encouraged to dismiss actions based on novel state law claims." Id. at 636 (citing

Insolia v. Philipo Morris Inc., 216 F.3d 596, 607 (7th Cir. 2000)). Because plaintiff's cause of

action for violations of § 134.98 lacks any legal basis in either the plain language of the statute

itself or in appellate interpretations of that statute, it is appropriately dismissed for failure to state

a claim upon which relief can be granted.

B. An Alleged Non-Disclosure Is Insufficient To State A Claim Under Wis. Stat.
§ 100.18.

Perhaps recognizing that an alleged breach of Wis. Stat. § 134.98 is alone insufficient to

establish a claim, plaintiff next asserts that "Defendants' failure to properly give notice of the

breach of the security of the computerized data system pursuant to § 134.98 constitutes an unfair

or deceptive practice" under Wis. Stat. § 100.18, Wisconsin's Deceptive Trade Practices Act

("DTPA"). (Compl. ¶ 35.) Plaintiff's attempt to bootstrap a claim under § 134.98 into a § 100.18

violation fails because a mere failure to give notice, in the absence of an affirmative statement or

representation, is insufficient to support a claim under § 100.18. Plaintiff also alleges that

"Defendants' failure to maintain reasonable procedures designed to protect against unauthorized

access while transferring and/or maintaining possession of the Personal Financial Information
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constitutes an unfair or deceptive trade practice." (Compl. ¶ 34.) This allegation does not save

plaintiff's § 100.18 claim either, because an alleged "failure to maintain reasonable procedures"

likewise cannot support a claim under that statute. (Compl. ¶ 34.)

In order for a claim to succeed under § 100.18, a plaintiff must allege that the defendant,

in its public advertisements or sales announcements, "made an 'advertisement, announcement,

statement or representation . . . to the public,' which contains an 'assertion, representation or

statement of fact' that is 'untrue, deceptive or misleading,' and that the plaintiff has sustained a

pecuniary loss as a result. . . ." Tietsworth v. Harley-Davidson, Inc., 2004 WI 32, ¶ 39, 270

Wis. 2d 146, 677 N.W.2d 233. A nondisclosure, silence, or the omission to speak is insufficient

to support a claim under § 100.18(1). Id.

The DTPA does not purport to impose a duty to disclose, but,
rather, prohibits only affirmative assertions, representations, or
statements of fact that are false, deceptive, or misleading. To
permit a nondisclosure to qualify as an actionable 'assertion,
representation or statement of fact' under Wis. Stat. § 100.18(1)
would expand the statute far beyond its terms.

Tietsworth, 270 Wis. 2d 146, ¶ 40.

In this case, plaintiff's allegation that "Defendants' failure to properly give notice"—a

nondisclosure—constitutes a violation of § 100.18 is contrary to the Wisconsin Supreme Court's

interpretation of that statute. Defendants' alleged "failure to maintain reasonable procedures" is

certainly not an advertisement, announcement, statement or representation to the public which

contains an assertion, representation or statement of fact and therefore cannot support a claim

under § 100.18. (Compl. ¶ 34.) Finally, as explained below, plaintiff has not asserted that he or

any members of the proposed class sustained any compensable damage. Without a "pecuniary

loss," plaintiff cannot maintain a private right of action under § 100.18. Tietsworth, 270 Wis. 2d

146, ¶ 38. Accordingly, because plaintiff fails to plead any essential element of a cause of action



WHD\8269300 5 7

under Wis. Stat. § 100.18, plaintiff's cause of action under that statute is appropriately dismissed

for failure to state a claim upon which relief can be granted.

II. PLAINTIFF'S CLAIMS FOR NEGLIGENCE AND BREACH OF CONTRACT
FAIL AS A MATTER OF LAW BECAUSE PLAINTIFF FAILS TO ALLEGE
COGNIZABLE DAMAGE.

In Pisciotta, 499 F.3d 629, the Seventh Circuit Court of Appeals determined that the cost

of credit monitoring following the theft of personal financial information is not a compensable

damage and affirmed the district court's dismissal of plaintiff's claims for negligence and breach

of implied contract. Because compensable damage is an essential element of claims for

negligence and breach of contract, plaintiff's negligence and breach of contract claims in this

case fail as a matter of law.

Personal information of the plaintiffs in Pisciotta—including names, addresses, social

security numbers, driver's license numbers, dates of birth, mothers' maiden names, and credit or

other financial account numbers—was compromised when a computer hacker obtained access to

this information. See 449 F.3d at 631-32. In this case, only credit card information was exposed.

Here, plaintiff's causes of action arise under Wisconsin law, rather than Indiana's.2 The law of

each state is materially similar on all relevant points; hence, the analysis and ultimate conclusion

of the Seventh Circuit in Pisciotta is fully applicable here.

2 Because plaintiff is a Wisconsin resident (Compl. ¶ 4) and asserts claims under Wisconsin law
(Compl. at 6-7), Vacationland analyzes plaintiff's claims under Wisconsin law. See also Davis v. G.N.
Mortg. Corp., 396 F.3d 869, 876 (7th Cir. 2005) ("[I]n a case where subject matter jurisdiction in federal
court is premised on diversity jurisdiction under 28 U.S.C. § 1332, [the court] appl[ies] the substantive
law of the forum state."). Plaintiff does assert that the data breach occurred within arcade systems located
in both Wisconsin and Tennessee. (Compl. ¶ 11.) The application of Tennessee law also supports the
dismissal of plaintiff's claims because, as in Indiana and Wisconsin, in Tennessee a showing of damages
is an essential element of a plaintiff's cause of action. Ervin v. Nashville Peace & Justice Ctr., 673
F. Supp. 2d 592, 612 (M.D. Tenn. 2009). The existence of damages cannot be uncertain or based on
conjecture or speculation. Overstreet v. Shoney's, Inc., 4 S.W.3d 694, 703 (Tenn. Ct. App. 1999)
(discussing damages in tort law); Cummins v. Brodie, 667 S.W.2d 759, 765 (Tenn. Ct. App. 1983)
(discussing damages for breach of contract). "Parties are not entitled to uncertain, contingent, or
speculative damages." Ervin, 673 F. Supp. 2d at 612. "Damages will be considered uncertain or
speculative when their existence is uncertain." Id.
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The court in Pisciotta interpreted and applied Indiana's law on damages, citing an Indiana

Supreme Court decision in a tort case suggesting that "compensable damage requires more than

an exposure to a future potential harm." Pisciotta, 499 F.3d at 639. Wisconsin law is consistent

with Indiana law. In Wisconsin, a claimant cannot maintain a tort action unless the claimant has

suffered actual damage. Tietsworth, 270 Wis. 2d 146, ¶ 17 ("[W]e have generally held that a tort

claim is not capable of present enforcement (and therefore does not accrue) unless the plaintiff

has suffered actual damage"). Damages are an essential element of a contract action as well.

Black v. St. Bernadette Congregation of Appleton, 121 Wis. 2d 560, 360 N.W.2d 550

(Ct. App.1984). Actual damage is harm that has already occurred or is reasonably certain to

occur in the future. Tietsworth, 270 Wis. 2d 146, ¶ 17. Actual damage is not the mere possibility

of future harm. Id. A claimant cannot recover speculative or conjectural damages. Sopha v.

Owens-Corning Fiberglas Corp., 230 Wis. 2d 212, 227, 601 N.W.2d 627 (1999). Damages must

be proven with reasonable certainty. Maslow Cooperage Corp. v. Weeks Pickle Co., 270 Wis.

179, 70 N.W.2d 577 (1955).

In this case, plaintiff alleges that he and other proposed class members suffered damages

including expenses for credit monitoring, anxiety, emotional distress, loss of privacy and "other

economic and non-economic harm." (Compl. ¶¶ 36, 48, & 53.) However, plaintiff fails to allege

that he or any other proposed class member actually suffered a compensable loss. Instead, like

the Pisciotta plaintiffs, plaintiff seeks a remedy that would monitor the possible occurrence of a

future injury that he has not yet sustained, namely, the cost of credit monitoring. Although

plaintiff carefully avoided characterizing his claim for damages as "potential" he nevertheless

fails to allege a harm that has actually occurred, instead seeking damages for the threat of harm

and for his alleged fears surrounding that perceived threat. This is confirmed under paragraph (f)

of plaintiff's Prayer for Relief in the Complaint, where plaintiff requests an order "requiring
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Defendants to pay for monitoring Plaintiff's and other Class members' financial accounts as well

as to compensate Class members for all damages that result from the unauthorized release of

their private information." (Compl. at 10.) Again, plaintiff seeks a remedy for monitoring a

potential future injury (credit monitoring) and for damages that may result from the release of

plaintiff's credit card information—not for damages that have actually resulted from the release

of this information, of which plaintiff alleges none that have actually occurred. Under Pisciotta,

these speculative damages are not compensable.

The Pisciotta court's holding on this point is consistent with other jurisdictions that have

considered the issue. The Pisciotta court cited several court decisions, applying the laws of other

jurisdictions, in summarizing the holding that has been consistently applied in each of them,

although the type of information exposed may have differed: "Without more than allegations of

increased risk of future identity theft, the plaintiffs have not suffered a harm that the law is

prepared to remedy." Pisciotta, 499 F.3d at 639.

Despite this clear and controlling directive from the Seventh Circuit mandating the

dismissal of claims for credit monitoring where personal information has been exposed, the

plaintiff in this case may point to his generalized allegations of "emotional distress." In

Pisciotta, the plaintiffs abandoned their emotional distress claims on appeal; therefore, they were

not considered by the Seventh Circuit. The outcome should not be different, however. Under

Wisconsin law, damages resulting from mental and emotional distress are not recoverable in a

breach of contract action. Uebelacker v. Paula Allen Holdings, Inc., 464 F. Supp. 2d 791 (W.D.

Wis. 2006). While potentially recoverable in negligence actions, "recovery may be had for

reasonably certain injurious consequences of the tortfeasor's negligent conduct, not for merely

possible injurious consequences." Brantner v. Jenson, 121 Wis. 2d 658, 663-64, 360 N.W.2d

529 (1985). Anxiety about a fictitious or imagined or highly unlikely consequence is not a

recoverable element in an action to recover damages for emotional distress. Id. In this case,

plaintiff has not alleged that he or any members of the proposed class suffered any reasonably
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certain injurious consequence as a result of the data breach; rather, plaintiff merely imagines that

he and other class members potentially could be injured. This mere possibility of harm is, under

Pisciotta, insufficient to support a negligence claim.

In this case, plaintiff seeks a remedy for damages that merely could result from the

exposure of credit card data. The Seventh Circuit Court of Appeals, consistent with findings in

other jurisdictions, has concluded that such allegations of potential future harm are too

speculative to constitute compensable damages. This Court should reject the plaintiff's invitation

to "adopt a 'substantive innovation' in state law . . . or 'to invent what would be a truly novel tort

claim' on behalf of the state" absent any supportive authority from the Supreme Court of

Wisconsin. Pisciotta, 499 F.3d at 640. An appropriately restrained interpretation of the

applicable laws of the State of Wisconsin militates in favor of dismissing plaintiff's novel and

unsupported claims in this case.

III. PLAINTIFF LACKS STANDING TO BRING SUIT BECAUSE HE HAS NOT
PLED AN INJURY-IN-FACT.

Because plaintiff has not alleged an actual or imminent injury-in-fact, he has failed to

plead facts sufficient to confer standing and plaintiff's claims therefore fail to trigger the subject

matter jurisdiction of this Court under Article III. Constitutional standing requires an injury-in-

fact, "which is an invasion of a legally protected interest that is concrete and particularized and,

thus, actual or imminent, not conjectural or hypothetical." DH2, Inc. v. U.S. S.E.C., 422 F.3d

591, 596 (7th Cir. 2005). An injury-in-fact "must be concrete in both a qualitative and temporal

sense. The complainant must allege an injury to himself that is 'distinct and palpable,' as

distinguished from merely '[a]bstract,' and the alleged harm must be actual or imminent, not

'conjectural' or 'hypothetical.'" Whitmore, 495 U.S. at 155 (citations omitted). Asserting a

"possible future injury" is insufficient to satisfy Article III. Id. at 158. Requiring an actual or

imminent injury rather than a merely possible future injury is designed to ensure that "courts do

not entertain suits based on speculative or hypothetical harms". Public Interest Research Grp. of
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N.J., Inc. v. Magnesium Elektron, Inc., 123 F.3d 111, 122 (3rd Cir. 1997), citing Lujan, 504 U.S.

at 564 n.2.

The majority of courts that have analyzed Article III standing in the context of a data

breach have concluded that the risk of future harm presented by data security breaches is

insufficient to confer Article III standing because there has been no actual or imminent injury.

See, e.g., Randolph v. ING Life Ins. & Annuity Co., 486 F. Supp. 2d 1, 8 (D.D.C. 2007)

("Plaintiffs' allegation that they have incurred or will incur costs in an attempt to protect

themselves against their alleged increased risk of identity theft fails to demonstrate an injury that

is sufficiently 'concrete and particularized' and 'actual or imminent'" thereby depriving plaintiffs

of standing); Key v. DSW Inc., 454 F. Supp. 2d 684, 690 (S.D. Ohio 2006) (plaintiff's claims of

increased risk of identity theft or other financial crimes are speculative and fail to allege any

injury-in-fact that was either actual or imminent); Hammond v. The Bank of New York Mellon

Corp., No. 08 Civ. 6060 (RMB) (RLE), 2010 WL 2643307, at *7 (S.D. N.Y. June 25, 2010)

(concluding that plaintiffs lack standing because their claims arising from loss of personal

identification information are "future-oriented, hypothetical, and conjectural"); Bell v. Acxiom

Corp., No. 4:06CV00485-WRW, 2006 WL 2850042, at *2 (E.D. Ark. Oct. 3, 2006) (plaintiff

does not have standing where she alleged an increased risk of identity theft and not any concrete

damages).

In contrast to this prevailing legal trend, the Seventh Circuit in Pisciotta concluded that

the injury-in-fact requirement may be satisfied by a threat of future harm or by an act that

increases the risk of future harm; however, as the Hammond court noted in distinguishing the

case, the Pisciotta court did not consider the Supreme Court's requirement that a threatened

injury be "imminent" and "certainly impending" in order to confer standing. Hammond, 2010

WL 2643307, at *8. When applying this established standard as articulated by the Supreme
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Court, plaintiff's claims in this case fail to meet Article III standing requirements and therefore

fail to confer subject matter jurisdiction on this Court, as the majority of jurisdictions have

concluded in the context of cases alleging data breaches. Accordingly, plaintiff's claims are

appropriately dismissed based on this second and independent ground.

CONCLUSION

For all of the foregoing reasons, Vacationland Vendors, Inc. respectfully requests that the

Complaint against it be dismissed in its entirety for failure to state a claim on which relief can be

granted and for lack of subject matter jurisdiction.

Dated this 19th day of December, 2011.

s/ Rebecca Grassl Bradley
Rebecca Grassl Bradley
Jeffrey A. McIntyre
WHYTE HIRSCHBOECK DUDEK S.C.
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Milwaukee, WI 53202-3819
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rbradley@whdlaw.com
jmcintyre@whdlaw.com
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