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ISSUE PRESENTED 

Whether the Superior Court abused its discretion in denying the 

District Attorney’s office the ability to continue to use California Code of 

Civil Procedure Section 170.6 to exclude Judge Goethals from hearing 

virtually all murder cases on the ground that such use of the statute violates 

the California Constitution and its assurance of separation of powers. 

INTRODUCTION 

 On February 24, 2014, Superior Court Judge Thomas Goethals 

found that a Deputy District Attorney failed to comply with his obligations 

to disclose exculpatory evidence under Brady v. Maryland, (1963) 373 U.S. 

83.  Judge Goethals stated his intention to recuse that Deputy District 

Attorney from continued involvement in the case.   In the same month, in 

People v. Dekraai, Judge Goethals indicated that he would hold hearings on 

motions by the defense counsel as to whether jailhouse informants had been 

used in violation of the Constitution and Massiah v. United States, (1964) 

377 U.S. 201. 

 The District Attorney’s office then immediately began a practice of 

using its authority under California Code of Civil Procedure Section 170.6 

(“Section 170.6”) to disqualify Judge Goethals from hearing virtually all 

murder cases.   From February 25, 2014 through early December 2015, 

Judge Goethals was assigned 58 murder cases and the Orange County 

District Attorney’s office used Section 170.6 to disqualify Judge Goethals 
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in 55 of those cases.1  For the three prior years, from December 7, 2010 

through February 24, 2014, Judge Goethals was assigned 35 murder cases 

for trial and only once did the Orange County District Attorney’s office use 

its authority under Section 170.6 to disqualify Judge Goethals. 

 Contrary to the assertion of the District Attorney, Section 170.6 does 

not create an absolute right to disqualify a judge.  Like any statute, it cannot 

be used in a manner that violates the United States or the California 

Constitutions.   For example, it cannot be used in a way that violates equal 

protection, such as by systematically excluding an African-American or a 

woman judge.  (People v. Superior Court (Williams) (1992) 8 Cal.App.4th 

688.)   Nor can it be used in a manner that violates separation of powers 

under the California Constitution.   

																																																								
1	In	its	Order	Denying	Motion	to	Disqualify	Judge §170.6, the Superior 
Court stated:  “From February 25, 2014 through September, 2015, a period 
of eighteen months, Judge Goethals was assigned 49 murder cases for trial 
and was disqualified 46 times by the people.”  (p. 1)  Subsequently, the 
Superior Court discovered additional cases during this time period in which 
the District Attorney’s office disqualified Judge Goethals from hearing 
murder cases.   The Superior Court issued amended orders listing these 
cases.   First Amended Order Correcting Exhibit 1 to Order Denying 
Motion to Disqualify Judge (December 11, 2015);  Second Amended Order 
Correcting Exhibit 1 to Order Denying Motion to Disqualify Judge 
(December 22, 2015) (Attachment A).   Thus, the Orange District 
Attorney’s office during this time disqualified Judge Goethals in 55 of 58 
murder cases.   This brief uses this corrected number.   But whether the 
number used is disqualification in 46 of 49 cases, as the Superior Court 
initially found, or the actual number of 55 of 58 cases, the legal issue before 
this Court is obviously the same.	
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The law is clear that separation of powers is violated when one 

branch of government “materially impair[s] the inherent functions of 

another.”  (Steen v. Appellate Div., Superior Court (2014) 59 Cal. 4th 1045, 

1053.)  The Superior Court found that “the People’s ‘blanket’ 

disqualification of Judge Goethals has significantly impaired this court’s 

constitutional duty to administer justice in connection with these numerous 

murder cases, as well as all felony cases.”  (People v. Tejeda (Case No. 

14ZF0338), Order Denying Motion to Disqualify Judge C.C.P. §170.6 

(December 3, 2015), at 12-13 (hereafter cited as “Order Denying Motion to 

Disqualify Judge.”))  Moreover, the District Attorney’s use of Section 

170.6 in obvious retaliation for Judge Goethals’ findings of misconduct is a 

threat to judicial independence, which is a core aspect of the judicial 

function in the system of separated powers.   California is not the first state 

in which district attorneys have used laws like §170.6 to attempt to blanket 

paper a judge.  In each instance, the state courts have found that this is an 

unconstitutional interference with judicial independence and separation of 

powers.  (See People ex rel Baricevic v. Wharton (1990) 136 Ill.2d 423, 

432-3 (the blanket use of peremptory challenges posed “a substantial threat 

to the dignity and independence of the judiciary.”); State of Minnesota v. 

Erickson (1989) 589 N.W.2d 481, 483 (“blanket filing” against the judge 

was “a threat to the independence and integrity of the judiciary which 

cannot be allowed.”); State v. City Court of Tucson (1986) 150 Ariz. 99, 
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102-03 (blanket paper of a judge was “an improper attempt to influence a 

judge in his judicial capacity.”))  

 As a result of its factual finding that the District Attorney’s “blanket 

papering” of Judge Goethals had significantly impaired the court’s duty to 

administer justice, on December 3, 2015, the Superior Court denied 

motions by the District Attorney’s office to disqualify Judge Goethals from 

four additional murder cases.  On December 10, the Superior Court denied 

a motion by the District Attorney’s office to disqualify Judge Goethals 

from another murder case.  The Superior Court found that the District 

Attorney’s office practice of blanket disqualification of Judge Goethals 

violated separation of powers by interfering with the functioning of the 

judiciary.    

On December 17, 2015, the District Attorney’s office filed a Petition 

for Writ of Mandate/Prohibition seeking review of the Superior Court’s 

decision.   The issue before this Court is whether the Superior Court abused 

its discretion – acting in a manner that “exceeds the bounds of reason,” 

Dorman v. DWLC Corp. (1995) 35 Cal. App. 4th 1808, 1815 – in 

concluding that the District Attorney’s office interfered with the 

functioning of the judiciary and violated separation of powers in its use of 

Section 170.6 to disqualify Judge Goethals from hearing virtually all 
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murder cases.   Under the extreme facts of this situation, the Superior 

Court’s decision is justified and certainly not an abuse of discretion.2 

STATEMENT OF RELEVANT FACTS 

In 2012, Judge Thomas Goethals, an experienced Superior Court 

judge who has been on the bench since 2003, was assigned the long cause 

case of People v. Scott Dekraai (Case No. #12ZF0128).  On January 15, 

2013, the defense filed a formal discovery motion requesting information 

on an informant, called Inmate F., to whom the defendant allegedly made 

incriminating statements.  In its formal discovery motion, the defense 

																																																								
2	The Superior Court of Orange County has standing under California law 
to oppose the Petition for a Writ of Mandate/Prohibition because the issues 
raised are about the legality of the Superior Court’s procedures and the way 
in which the actions of the District Attorney’s office violate separation of 
powers by interfering with the Court’s functioning.   As the California 
Supreme Court explained:  “[W]hen the legality of the respondent court's 
procedures is at issue, that court may conclude that its interests will not be 
adequately represented by the real party in interest. In that instance, the real 
party in interest and the respondent court each appear separately to argue 
the merits of the petition.” (Municipal Court v. Superior Court (Gonzalez) 
(1993) 5 Cal.4th 1126, 1138, 857 P.2d 325, 22 Cal.Rptr.2d 504 (citations 
omitted)).  See also D.M. v. Superior Court (2011) 196 Cal.App.4th 879, 
884-85 (“Case law recognizes that ‘[e]xcept where the issues involve the 
trial court's procedures rather than the litigation in which the issues arise, it 
is inappropriate for trial judges to make their voices heard in the appellate 
process…. Because the petition is directed at the trial court's operating 
procedures, rather than being limited to the narrow question of Referee 
Kesler's disqualification, the superior court has standing to oppose the 
petition. Further, input from the superior court is helpful to this court in 
arriving at a reasoned decision in the matter.”) (citations omitted).   At the 
very least, this Court can treat this brief from the Superior Court of Orange 
County as an amicus brief and allow the Superior Court to participate on 
this basis.  (Zilog, Inc. v. Superior Court (2001) 86 Cal.App.4th 1309, 
1315, fn. 2, 104 Cal.Rptr.2d 173.) 
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alleged that Inmate F. had obtained tape-recorded statements from the 

defendant while they were both inmates at the Orange County Jail.  It 

further alleged that law enforcement officers had placed the recording 

device in the defendant’s cell after he had obtained counsel, which, under 

Massiah v. U.S. (1964) 377 U.S. 201, violated the defendant’s rights under 

the Sixth Amendment to the United States Constitution. 

In its opposition to the discovery motion, Petitioner Orange County 

District Attorney objected to divulging information about Inmate F.’s 

involvement in other cases because they would not be calling him as a 

witness in Dekraai, and also because Inmate F.’s informant activities before 

he contacted the defendant were irrelevant.  After reviewing the defendant’s 

motion and the District Attorney’s opposition, Judge Goethals found good 

cause for the discovery request and granted the defendant’s motion on 

January 25, 2013. 

One year later, in January 2014, the defense filed three motions -- to 

dismiss the death penalty, to recuse the District Attorney, and to exclude 

the defendant’s statements to Inmate F. -- alleging misconduct within the 

District Attorney’s office, including conspiracy, perjury, subornation of 

perjury, intentional violations of defendants’ constitutional rights, and 

obstruction of justice.  The defense alleged that Orange County Sheriff 

deputies had a practice of housing prolific informants near certain 

defendants to elicit incriminating statements, which violated those 
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defendants’ Fifth and Sixth Amendment rights.  It further alleged that the 

District Attorney’s office participated in this misconduct, or was aware of 

this misconduct but did nothing to stop it, and did not disclose this to the 

defense as required under Brady v. Maryland (1963) 373 U.S. 83.  Because 

of this misconduct, the Dekraai defense sought the recusal of the District 

Attorney’s office and the exclusion of the defendant’s statements to Inmate 

F. 

On February 18, 2014, Judge Goethals was assigned two cases 

involving alleged beatings that took place in the Orange County Jail under 

the direction of the Mexican Mafia.   (Case numbers 13ZF0172; 

13ZF0175).  On February 24, 2014, after a contested hearing, Judge 

Goethals found that Deputy District Attorney Erik Petersen had committed 

an intentional Brady violation in these cases and would therefore be 

recused from further involvement in the case. 

On March 7, 2014, Judge Goethals issued a tentative ruling that he 

would hold an evidentiary hearing on the defense’s motions in the Dekraai 

case.  The court began this hearing on March 18, 2014.  In the hearing, 

Judge Goethals allowed testimony pertaining to misconduct in cases other 

than Dekraai.  After the hearing, on August 4, 2014, Judge Goethals issued 

a decision finding that the allegations of misconduct were true, but denied 

the defense’s motions to dismiss the death penalty and recuse the District 
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Attorney’s office.  Judge Goethals only granted the defense’s motion to 

exclude statements the defendant made to Inmate F. 

After Judge Goethals issued his decision, the defense moved to 

reopen the hearings because it had obtained new evidence that the Orange 

County Jail had a previously undisclosed computerized system that 

documented the movement of inmates and informants throughout the jail.  

Judge Goethals agreed to reopen the hearings on December 11, 2014, and 

heard testimony regarding this new evidence in February 2015.  On March 

12, 2015, Judge Goethals issued his second ruling in the Dekraai case, 

finding that the District Attorney’s office failed to disclose documents from 

the Orange County Jail’s computerized system, which constituted a serious 

discovery violation.  Judge Goethals stated that “the evidence demonstrates 

that some of those agents [of the District Attorney’s office] have habitually 

ignored the law over an extended period of time to the detriment of the 

defendant.”   Judge Goethals concluded:  “The District Attorney has a 

conflict of interest in this case which has actually deprived the defendant of 

due process in the past.  And given this ongoing conflict, the District 

Attorney’s continued participation in this prosecution will likely prevent 

the defendant from receiving a fair trial in the future.” 

Judge Goethals’ ruling to disqualify Deputy District Attorney 

Petersen because of an intentional Brady violation occurred on February 

24, 2014, and soon after, Judge Goethals decided to hold an evidentiary 
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hearing on the defense motion of prosecutorial misconduct in the Dekraai 

case.  The District Attorney’s office then immediately began the practice of 

“blanket papering” Judge Goethals in murder cases.    

Six months after the District Attorney’s office began its blanket 

papering of Judge Goethals, the four other long cause judges -- who hear all 

death penalty cases and all other felony cases that are estimated to last more 

than ten days at trial -- had significantly more murder cases than Judge 

Goethals.  This raised serious concerns about the ability to protect 

defendants’ right to a speedy trial, which the long cause distinction was 

designed to safeguard.   To reduce the caseloads of these four other long 

cause judges, in September 2014, Judge King, the Supervising Judge of the 

Felony Panel for the Superior Court of Orange County, reassigned eleven 

murder cases to Judge Goethals.   The District Attorney disqualified Judge 

Goethals in ten of these cases.  

In October 2014, Judge King reassigned ten murder cases to Judge 

Goethals and the District Attorney disqualified him in all ten of these cases.  

Judge King made another effort in December 2014 to redistribute the 

caseload of the four other long cause judges by reassigning eight murder 

cases to Judge Goethals. The District Attorney disqualified Judge Goethals 

in all eight of these cases.  In total, from February 25, 2014 through early 

December 2015, Judge Goethals was assigned 58 murder cases and the 

Orange County District Attorney’s office disqualified Judge Goethals in 55 
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of those cases. For the three prior years, from December 7, 2010 through 

February 24, 2014, Judge Goethals was assigned 35 murder cases for trial 

and only once did the Orange County District Attorney’s office use its 

authority under Section 170.6 to disqualify Judge Goethals. 

On December 3, 2015, Judge King assigned this case and four others 

to Judge Goethals.  That very same day, the District Attorney’s filed 

additional Section 170.6 motions to disqualify Judge Goethals from four of 

these cases.  A week later, on December 10, the District Attorney filed a 

Section 170.6 motion to disqualify Judge Goethals from the fifth of these 

cases.   

Judge King made factual findings that the District Attorney’s blanket 

papering of Judge Goethals severely affected the operation and 

administration of the Superior Court and its ability to meet the 

constitutional and statutory requirements for speedy trial for criminal 

defendants.  Reviewing all of these circumstances and the impact of the 

District Attorney’s actions on the functioning of the Superior Court, Judge 

King issued orders denying the District Attorney’s Section 170.6 motions 

in these five cases.  

STANDARD OF REVIEW 

The Superior Court’s “findings of fact are reviewed for substantial 

evidence, its conclusions of law are reviewed de novo, and its application 

of the law to the facts is reversible only if arbitrary and capricious.”  
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Haraguchi v. Superior Court (2008) 43 Cal.4th 706, 711-12.  More 

specifically, this Court reviews a decision to deny a Section 170.6 motion 

for abuse of discretion.  (Grant v. Superior Court (2001) 90 Cal. App. 4th 

518, 523.)  The abuse of discretion standard asks whether “the court 

exceeds the bounds of reason, all of the circumstances before it being 

considered.”  (Dorman v. DWLC Corp. (1995) 35 Cal. App. 4th 1808, 

1815.)  Each trial court has substantial latitude under this standard, (In re 

Baby Girl M. (2006) 135 Cal. App. 4th 1528, 1536), only erring if its 

determination of the facts cannot support its ultimate decision. (Shamblin v. 

Brattain (1988) 44 Cal. 3d 474, 479.)   Furthermore, a reviewing court can 

overturn a lower court’s decision for abuse of discretion only if there has 

been a miscarriage of justice.  (Dorman, 35 Cal. App. 4th at 1815.) 

Because the denial of a Section 170.6 motion is considered on an 

abuse of discretion standard of review, this Court only may grant the writ if 

it finds both that Judge King exceeded the “bounds of reason” when he 

determined that the District Attorney’s blanket papering of Judge Goethals 

was impermissible under Section 170.6, and also that Judge King’s decision 

resulted in a miscarriage of justice.   

 

// 

// 

// 
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ARGUMENT 

The Superior Court Did Not Abuse its Discretion in Concluding 
that the District Attorney’s Use of Section 170.6 Interfered with 
the Operation of the Superior Court and Violated Separation of 
Powers. 
	

A. Section 170.6 Must Be Exercised In a Manner Consistent with 
the Constitutions of California and the United States. 

The California Constitution is the supreme law of the state, 

subordinate only to the United States Constitution.  (California Logistics, 

Inc. v. State (2008) 161 Cal. App. 4th 242, 250 (citing Sands v. Morongo 

Unified School Dist. (1991) 53 Cal.3d 863, 902)).  Statutes, of course, may 

not contravene any state or federal constitutional provision.  (See 

Consulting Engineers & Land Surveyors of California, Inc. v. Prof'l 

Engineers in California Gov't (2007) 42 Cal.4th 578, 588; see also Silicon 

Valley Taxpayers Ass'n, Inc. v. Santa Clara Cty. Open Space Auth. (2008) 

44 Cal.4th 431, 449.)  It is axiomatic that all statutes must be exercised in a 

manner consistent with the California and United States Constitutions.  

This, of course, includes the power to exercise a peremptory challenge of a 

judge that is created by Section 170.6. 

The Orange County District Attorney’s Petition for a Writ of 

Mandate/Prohibition takes the position that the authority of a party to paper 

a judge under Section 170.6 is absolute and unlimited.   Petitioner declares:  

“The only limits to the disqualification of a judge under section 170.6 are 

the number and timeliness of the motion. . . .  In other words, ‘a motion that 
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conforms to all the requirements of 170.6 must be granted.’”  (Pet. at 10 

(citation omitted)).   The District Attorney’s office states:  “[J]udges may 

not second-guess the motivation behind a motion declaration pursuant to 

section 170.6.”  (Ibid.) 

But this cannot be correct.   As a statute, Section 170.6 cannot be 

used in a manner that violates the California Constitution or the United 

States Constitution.   Imagine that there was one African-American judge 

on a Superior Court bench and that a District Attorney’s office disqualified 

that judge in every case where there was an African-American defendant.   

Or imagine that there was one woman judge on a Superior Court bench and 

that a District Attorney’s office disqualified her in every rape case.   There 

is no doubt that such use of Section 170.6 would be unconstitutional, 

refuting the District Attorney’s claim that parties have an absolute power to 

“paper” a judge under this statute. 

Indeed, that is exactly what the Court held in People v. Superior 

Court (Williams) (1992) 8 Cal.App.4th 688, in ruling that parties cannot 

exclude a judge on the basis of race.  At the outset of its opinion, the Court 

expressly rejected the notion that Section §170.6 creates an absolute right 

for parties to disqualify a judge.   The Court stated:  “We recognize that 

‘[s]uch a right is not absolute and unlimited. Inherent in its exercise is the 

requirement of conformance to certain reasonable procedures invoked 

for the benefit of ... all ... litigants.’” (People v. Jackson (1960) 186 
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Cal.App.2d 307, 317, 8 Cal.Rptr. 849; see also People v. Genser (1967) 

250 Cal.App.2d 351, 363, 58 Cal.Rptr. 290.)”  (8 Cal.App. 4th at 

698.)   The Court thus concluded:  “Section 170.6 cannot be employed to 

disqualify a judge on account of the judge's race. A 

fortiori, section 170.6 cannot be implemented in such a way as to preclude 

inquiry into whether the statute has been employed to disqualify a judge on 

account of race.”  (Id. at 707.) 

Of course, another key aspect of the Constitution is its assurance of 

separation of powers.  Article III, section 3 of the California Constitution 

divides the powers of the state into the legislative, executive, and judicial 

branches, and dictates that “[p]ersons charged with the exercise of one 

power may not exercise either of the others.”  (Cal. Const. art. III, § 3.)  

This provision was designed to “prevent the combination of the basic or 

fundamental powers of government in the hands of a single person or 

group.”  (California Assn. of Retail Tobacconists v. State of California 

(2003) 109 Cal. App. 4th 792, 829.)  

Just as the Fourteenth Amendment’s equal protection clause protects 

an individual from discrimination on the basis of race, see Williams, 8 

Cal.App.4th at 707, article III, section 3 of the California Constitution 

protects the judiciary from the legislative and executive branches’ arbitrary 

infringement of its powers and obligations.  And just as Section 170.6 may 

not be used in a way that violates the Fourteenth Amendment, Section 
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170.6 also may not be used in a way that violates article III, section 3 of the 

California Constitution. 

Simply stated, contrary to the District Attorney’s assertion, the 

exercise of authority under Section 170.6, of course, is limited by the 

Constitution. The Superior Court can deny a peremptory challenge of a 

judge if it violates the California Constitution. 

B.  The Superior Court Did Not Abuse its Discretion in 
Concluding that the Blanket Papering of Judge Goethals By the 
Orange County District Attorney's Office Violated Separation of 
Powers. 

	
The issue before this Court is whether Judge King, as the assigning 

judge in the Superior Court, acted “beyond all reason” and created a 

“miscarriage of justice” in concluding that the blanket papering of Judge 

Goethals violated separation of powers. (Dorman v. DWLC Corp. 35 Cal. 

App. at 1815.) 

The doctrine of separation of powers prohibits any branch of 

government from “materially impair[ing] the inherent functions of 

another.”  (Steen v. Appellate Div., Superior Court (2014) 59 Cal.4th 1045, 

1053.)  When reviewing a question of separation of powers, a court should 

focus on “the degree to which the governmental arrangements comport 

with, or threaten to undermine, . . . the independence and integrity of one of 

the branches or levels of government.” (City of Sacramento v. California 

State Legislature (1986) 187 Cal. App.3d 393, 398-99 (citation omitted)). 
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In analyzing separation of powers infringements on the judiciary, the 

California Supreme Court explained:   “One of the powers which has 

always been recognized as inherent in courts, which are protected in their 

existence, their powers, and jurisdiction by constitutional provisions, has 

been the right to control its order or business, and to so conduct the same 

that the rights of all suitors before them may be safeguarded. This power 

has been recognized as judicial in its nature, and as being a necessary 

appendage to a court organized to enforce rights and redress wrongs.”  

(Lorraine v. McComb (1934) 220 Cal. 773, 756, 32 P.2d 960 (citations 

omitted)). 

Judge King made factual findings that the blanket papering of Judge 

Goethals since February 2014 “materially impaired” the functioning of the 

Orange County Superior Court.   There certainly is “substantial evidence” 

to support this factual conclusion. Judge King, who has been responsible 

for assigning all felony cases for trial since September 2, 2014, found that 

the District Attorney’s “actions have substantially disrupted the orderly 

administration of criminal justice in Orange County. . . .   It has negatively 

impacted not only the assignment of murder cases, but all felony cases as 

well.” (Order Denying Motion to Disqualify Judge, at 2.)   Judge King 

explained that the District Attorney’s “blanket disqualification of Judge 

Goethals impacted the functioning of the long cause panel and the 

resolution of murder cases.  Therefore, the court eliminated the long cause 
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panel and began assigning murder cases to short cause judges.  But while 

that reduced a backlog of murder cases, it caused backlogs elsewhere, 

requiring further modifications.”  (Id. at 46.)  The disruption of the Superior 

Court impeded its ability to carry out its constitutional duty of ensuring a 

speedy trial for all defendants. 

The Superior Court properly concluded that the District Attorney’s 

blanket papering of Judge Goethals immediately after he found misconduct 

was a serious threat to judicial independence and thus a violation of 

separation of powers.  The papering of Judge Goethals in virtually all 

murder cases began right after he found misconduct by the District 

Attorney’s office, specifically an intentional Brady violation by Assistant 

District Attorney, Erik Petersen, and as a sanction recused Petersen from 

continuing to be involved in a case.  The District Attorney has disqualified 

Judge Goethals in 55 of 58 murder cases since then.  

The District Attorney’s office prosecutes all felony cases and there is 

a clear message from its action:  a judge who finds misconduct by a Deputy 

District Attorney risks being denied the ability to hear criminal cases 

through the District Attorney’s use of Section 170.6.3   The Superior Court 

																																																								
3 Of course, if the District Attorney (or any party) has a basis for believing 
that a particular judge is biased, a motion can be made for disqualification 
under C.C.P. Section 170.1.   The right to a fair trial requires 
disqualification of a judge who is shown to be biased.  (See Section 170.1, 
subd. (a)(6)(B): (“Bias or prejudice toward a lawyer in the proceeding may 
be grounds for disqualification.”)  But this would mean that a judge could 
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expressed this concern:   “To allow a party to manipulate the court into 

removing a judge from hearing certain criminal cases – when that judge, in 

the performance of his judicial duties, has conducted a hearing which 

exposed that same party’s misconduct – not only goes against the very 

cornerstone of our society:  the rule of law, but would be a concession 

against judicial independence.”  (Order Denying Motion to Disqualify 

Judge, at 19.)    

It is especially in this context, when the use of Section 170.6 is in 

obvious retaliation for Judge Goethals’ finding of misconduct by the 

District Attorney’s office, that its blanket use undermines separation of 

powers and threatens the independence of the judiciary.  As the Minnesota 

Supreme Court held in a similar situation where it denied the ability of a 

prosecutor to engage in blanket papering of a judge pursuant to Minnesota 

law: “Such use of the rule does nothing to further the spirit of the rule, but 

instead strikes at the very heart of judicial independence, which is so 

essential in a free society.  The misuse of [the peremptory challenge rule] 

by the County Attorney’s office send the clear message that dissatisfaction 

with a judge’s rulings will result in removal of that judge from virtually all 

																																																																																																																																																							
be disqualified in a large number of cases only if cause was shown.  The 
issue in this case is whether the District Attorney can blanket “paper” a 
judge in virtually all murder cases and disrupt the operation of the Superior 
Court by using Section 170.6 without needing to offer any justification. 
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similar cases.”  (State of Minnesota v. Erickson (1989) 589 N.W.2d 481, 

484-85.) 

The District Attorney’s office relies on two cases that it claims 

support the legality of its actions in papering Judge Goethals in virtually all 

murder cases since February 2014.   But neither of these decisions involved 

– or considered – a situation like this, where a single party, the District 

Attorney, papered one judge in 55 of 58 cases or where the Superior Court 

explicitly found that the use of Section 170.6 interfered with the operation 

of the court and therefore violated separation of powers. 

Johnson v. Superior Court (1958) 50 Cal.2d 693, simply upheld the 

facial constitutionality of Section 170.6.   The California Supreme Court 

had declared unconstitutional an earlier version of this law, holding that it 

constituted an “unwarranted and unlawful interference with the 

constitutional and orderly process of the courts.”   Austin v. Lambert 

(1938), 11 Cal.2d 73, 79.   Twenty years later in 1957, Section 170.6 was 

enacted and the Court upheld its constitutionality.   Johnson was a facial 

challenge to Section 170.6. The Court acknowledged that there could be 

abuses, but said that this possibility was not a basis for declaring the law to 

be facially unconstitutional.   The Court explained “the fact that some 

persons may abuse the section is not a ground for holding the provision to 

be unconstitutional.” (Johnson, supra, 50 Cal.2d at 697.)  The Court 
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expressed hope that the safeguards in the statute and the system would 

prevent abuse.    

 The Court’s holding that the statute is facially constitutional 

obviously does not mean that every application of the law is constitutional.   

Johnson did not consider the issue presented in this case:  when does the 

use of Section 170.6 by a District Attorney so interfere with the functioning 

of a court as to violate separation of powers? 

The other case relied on by the District Attorney is Solberg v. 

Superior Court (1977) 19 Cal.3d 182.   A deputy district attorney used 

Section 170.6 to disqualify a judge from hearing four misdemeanor 

prostitution cases because the prior week that judge had dismissed similar 

charges in another case.  The California Supreme Court again rejected a 

facial challenge to Section 170.6.   The Court explained that Johnson 

upheld the facial constitutionality of Section 170.6, even though it 

recognized that abuses are possible.   The Court in Solberg stated:  “There 

is thus no doubt that in McCartney we strongly disapproved of the practice 

of ‘blanket challenges’ and we reaffirm that position herein.   But it is also 

manifest from McCartney that we do not believe the practice vitiates the 

statute.”  (19 Cal.3d at 203-04 (citations omitted)).   The Court was asked, 

and declined, to interpret Section 170.6 to eliminate peremptory challenges 

of judges in criminal cases or to deny them to prosecutors.  The primary 
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focus of the Court in Solberg was whether the abuse of Section 170.6 

“vitiates” the statute and makes it facially unconstitutional.    

Without explanation, Solberg also rejected an “as applied” challenge 

to the use of Section 170.6.  But the facts and legal issue in Solberg were 

much different than in this case. Solberg involved the use of 170.6 in four 

misdemeanor cases.   Most importantly, there was no claim, and no finding, 

that this disrupted the operation of the courts.  Thus, the central issue raised 

in this case – whether 170.6 may be used in a manner that interferes with 

the functioning of the judiciary and violates separation of powers – was not 

present in Solberg.   This case, in stark contrast to Solberg, involves the 

District Attorney’s office disqualifying a Superior Court judge in 55 of 58 

murder cases and an explicit factual finding by the assigning judge that this 

significantly disrupted the operation of the Superior Court.  Also, in 

Solberg, the use of Section 170.6 to challenge a judge in four cases did not 

follow a finding by that judge of misconduct by the District Attorney’s 

office and thus does not present the issues of judicial independence and 

separation of powers raised in this case.  Thus, the Superior Court’s order 

denying the District Attorney’s Section 170.6 motions is completely 

consistent with Solberg. 

The truly extraordinary and unprecedented nature of the District 

Attorneys’ actions relative to Judge Goethals is reflected in the absence of 

any remotely similar case to this one in California in the almost 60 year 
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history of Section 170.6.  This, of course, makes it even harder to conclude 

that the Superior Court abused its discretion in concluding that this 

unprecedented conduct by a District Attorney violated separation of 

powers. 

Although this situation never before has arisen in California, it has 

occurred in other states that allow a peremptory challenge of judges.  In 

each of these states, their courts found that such blanket papering of a judge 

violated separation of powers and was impermissible.  Admittedly, these 

cases are not binding in California and involve different constitutional and 

statutory provisions.   Nonetheless, they provide persuasive authority 

supporting Judge King’s ruling. 

 For example, in People ex rel Baricevic v. Wharton (1990) 136 Ill.2d 

423, a prosecutor used an Illinois statute, which is very similar to Section 

170.6, to disqualify a judge in six felony cases.  The Illinois Supreme Court 

found that the prosecutor’s action violated separation of powers.  The Court 

explained that where a single challenge would have only a “peripheral 

effect on the administration of justice,” the blanket use of peremptory 

challenges posed “a substantial threat to the dignity and independence of 

the judiciary.”  (Id. at 432-33.)   The Illinois Supreme Court said that such 

blanket challenges were a “coercive tool to thwart the chief judge’s 

independent exercise of his assignment authority” and were not to be 

allowed.   (Id. at 435.) 
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 Similarly, in State v. City Court of Tucson (1986) 150 Ariz. 99, 102-

03, the Arizona Supreme Court found that the blanket papering of a judge 

to be impermissible.   The chief city prosecutor declared a policy that all 

deputies would disqualify a magistrate judge in any proceeding involving 

allegations of driving under the influence.   Over a three-week period, 258 

peremptory challenges were filed against the magistrate judge.   The 

Arizona Supreme Court concluded that this “amounted to an improper 

attempt to influence a judge in his judicial capacity.”  (Id. at 102-03.)  The 

Court found that it “was an attempt to intimidate not only [that judge] but 

by example the entire Tucson city court.”  (Id.)  The Arizona Supreme 

Court ordered the dismissal all of the peremptory challenges of the judge. 

 State of Minnesota v. Erickson (1989) 589 N.W.2d 481, also 

involved a county attorney’s office engaging in the blanket use of 

peremptory challenges against a judge.   The judge ruled against the 

prosecution in a juvenile criminal case and the prosecutors then exercise 

peremptory challenges against the judge in 188 out of 254 felony cases and 

240 out of 334 misdemeanor cases.  The Minnesota Supreme Court held 

that “blanket filing” against the judge was “a threat to the independence and 

integrity of the judiciary which cannot be allowed.”  (Id. at 483.)   

 On the record in this case, Judge King was justified in concluding 

that the blanket papering of Judge Goethals in virtually all murder cases 

interfered with the functioning of the judiciary and violated separation of 



powers. At the very least, Judge King's action was certainly not an abuse 

of discretion. 

Conclusion 

For these reasons, the Superior Court did not abuse its discretion by 

denying the District Attorney's Section 170.6 motion. The District 

Attorney's petition for a writ of mandate/prohibition should be denied. 

Dated: January 15, 2016 Respectfully submitted, 

Paul L. Hoffman 
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MANDATE/PROHIBITION 
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