
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

CHAMBER OF COMMERCE OF THE 
UNITED STATES OF AMERICA, 
FINANCIAL SERVICES INSTITUTE, INC., 
FINANCIAL SERVICES ROUNDTABLE, 
GREATER IRVING-LAS COLINAS 
CHAMBER OF COMMERCE, HUMBLE 
AREA CHAMBER OF COMMERCE DBA 
LAKE HOUSTON AREA CHAMBER OF 
COMMERCE, INSURED RETIREMENT 
INSTITUTE, LUBBOCK CHAMBER OF 
COMMERCE, SECURITIES INDUSTRY 
AND FINANCIAL MARKETS 
ASSOCIATION, and 
TEXAS ASSOCIATION OF BUSINESS, 
 
 

Plaintiffs, 

v. 

THOMAS E. PEREZ, SECRETARY OF 
LABOR, 
and 
UNITED STATES  
DEPARTMENT OF LABOR, 
 

Defendants. 

 

Civil Action No. 3:16-cv-1476-M 
Consolidated with: 
  3:16-cv-1530-C 
  3:16-cv-1537-N 

 
 

JOINT MOTION TO ESTABLISH A SCHEDULE  
FOR SUMMARY JUDGMENT PROCEEDINGS 

 
 

Plaintiffs and defendants (collectively the “Parties”) have conferred in good faith about 

the proceedings in the above captioned litigation and jointly move for a case management order 

setting a schedule for summary judgment briefing.  Under the schedule proposed by the parties 

and set forth below, briefing would be completed by early October so that the oral argument 

could be held in mid- to late- October or at the Court’s earliest convenience thereafter. While 
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Local Rule 16.1(i) exempts this case from a mandatory Rule 16 order, the Parties agree that the 

order proposed here would serve judicial economy and efficiency.  In support hereof, the Parties 

state as follows: 

1. On April 8, 2016, the U.S. Department of Labor issued a final rule and related 

prohibited transaction exemptions promulgated under the Employee Retirement Income Security 

Act of 1974 (“ERISA”) and the Internal Revenue Code.  See Definition of the Term “Fiduciary”; 

Conflict of Interest Rule—Retirement Investment Advice, 81 Fed. Reg. 20,936 (Apr. 8, 2016) 

(“Fiduciary Rule” or “Conflict of Interest Rule”).  

2. On June 1, 2016,  a complaint was filed by plaintiffs in the action captioned 

Chamber of Commerce v. Perez, No. 16-cv-1476 (N.D. Tex.) against defendants Thomas E. 

Perez, Secretary of Labor, and the U.S. Department of Labor (collectively, the “Department”), 

under the Administrative Procedure Act (“APA”) and the First Amendment to the U.S. 

Constitution, challenging the Department’s “Fiduciary Rule” and related prohibited transaction 

exemptions (the “Chamber” action). 

3. On June 8, 2016, a complaint was filed by plaintiffs in the action captioned 

American Council of Life Insurers v. U.S. Department of Labor, No. 16-cv-1530 (N.D. Tex.), 

against defendants the U.S. Department of Labor and Thomas E. Perez, Secretary of Labor, 

which also challenges the Fiduciary Rule and related prohibited transaction exemptions (the 

“ACLI” action). 

4. On June 8, 2016, a complaint was filed by plaintiffs in the action captioned 

Indexed Annuity Leadership Council v. Perez, No. 16-cv-1537 (N.D. Tex.), against defendants 

Thomas E. Perez, Secretary of Labor, and the U.S. Department of Labor, which also challenges 

the Fiduciary Rule and related prohibited transaction exemptions (the “IALC” action).  
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5. On June 14, 15 and 16, 2016, the counsel for plaintiffs and defendants in the 

ACLI, Chamber, and IALC actions (collectively, the “Actions”) met and conferred in good faith 

regarding the coordination of and scheduling for these related cases. 

6. On June 17, 2016, defendants filed an unopposed motion to consolidate cases, 

which the Court granted on June 21, 2016.    

7. The Parties agree that the Department should be permitted to respond to plaintiffs’ 

summary judgment motions in lieu of answering the complaints. 

8. The Parties agree that the cases should be decided expeditiously on cross-motions 

for summary judgment without discovery or any other evidentiary proceedings. 

a. Plaintiffs’ position.  Plaintiffs submit that there is good cause for the 

expeditious resolution of this litigation.  Among other things, plaintiffs and/or many of 

their members will incur significant costs and challenges in endeavoring to comply with 

the Department’s rulemaking by April 2017 (the applicability date for most provisions of 

the rule).  In the Department’s words, affected members must develop “comprehensive 

compliance and supervisory system[s],” revise “policies and procedures and training 

programs,” account for “insurance increases,” and prepare the disclosures required by the 

rulemaking and establish mechanisms for distributing those disclosures, among other 

things.  81 Fed. Reg. at 20,953, Table 1.  The Department estimated that the start-up cost 

of compliance for affected industries will be $5 billion.  Regulatory Impact Analysis at 

10.  The Department has declined plaintiffs’ request to stay the deadlines imposed by the 

rulemaking pending the outcome of litigation, and plaintiffs therefore cannot defer these 

costs until after a resolution of this matter.   

b. Defendants’ position.  Defendants agree there is good cause for 
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expeditious resolution of this litigation, though for different reasons.  Prompt resolution 

of these cases will serve the public interest and that of the plan participants and 

beneficiaries the Conflict of Interest Rule was designed to protect.  Defendants do not 

necessarily agree with plaintiffs’ characterization of the circumstances. 

9. The Parties jointly propose that the most efficient way to conduct summary 

judgment briefing would be staggered cross-motions resulting in four sets of briefs as described 

below.  Plaintiffs will endeavor to avoid redundancy by, among other things, cross-referencing 

and incorporating arguments in other plaintiffs’ briefs. 

10. The Parties also jointly propose to adjust the page limits for the briefs to provide 

appropriate flexibility for each set of plaintiffs to make distinct arguments while still reducing 

the total number of pages below the total that would be permitted by the Local Rules if summary 

judgment were litigated separately in each action.  Plaintiffs’ three summary judgment briefs 

would total no more than 110 pages in the aggregate.  Defendants’ combined opposition and 

cross-motion brief would total no more than 110 pages.  Plaintiffs’ three combined reply and 

cross-opposition briefs would total no more than 110 pages in the aggregate.  And defendants’ 

combined cross-reply would total no more than 50 pages. This approach reduces the total 

number of pages before the Court by at least 145 pages.1 

                                                 
1 This calculation is based on Local Rule 56.5(b): 
 

 Local Rule Proposed Net Reduction 
Plaintiffs’ opening briefs 50 x 3 = 150 pages 110 pages 40 pages 
Defendants’ opposition brief 
and cross-motion 

50 x 3 = 150 pages 110 pages 40 pages 

Plaintiffs’ oppositions to 
cross-motion and replies 

50 x 3 = 150 pages 110 pages 40 pages 

Defendants’ reply 25 x 3 = 75 pages 50 pages 25 pages 
Total 525 pages 380 pages 145 pages 
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11. The Parties jointly propose an efficient way to address the administrative record 

in this case in light of the appendix requirement for summary judgment motions under Local 

Rule 56.6(b).  The administrative record in this case is expected to include thousands, if not 

hundreds of thousands, of pages, it is likely to include a significant amount of material that will 

not be relied upon by any party for purposes of summary judgment briefing, and it will not be 

available until August 1, 2016, which is after the date the plaintiffs will submit their opening 

briefs under the proposed schedule.  Accordingly, the Parties propose to file an Initial Joint 

Appendix on July 18, 2016 (the same date for plaintiffs to file their opening briefs) that will 

consist of the documents from the administrative record on which all parties will rely, namely, 

the relevant notices of proposed rulemaking and exemptions, the relevant final rules and 

exemptions, and the draft and final regulatory impact analyses (collectively, the “core 

rulemaking documents”).  To the extent plaintiffs cite any additional documents in their opening 

briefs, they will include those documents, or relevant excerpts thereof, in appendices to those 

briefs and will file conforming versions of their opening briefs with updated citations to the 

relevant page number of the administrative record one week after the administrative record is 

available.  All other briefs (which will be filed after August 1, 2016) will cite any additional 

documents in the admimistrative record by the relevant page number in the administrative 

record.  All documents so cited (along with the attachments to plaintiffs’ opening briefs) will 

also be included in a Supplemental Joint Appendix that the Parties will file one week after the 

government files its reply brief.  

12. The Parties propose that the joint appendices to be filed on July 18 and October 

14, 2016 would conform to the technical requirements of Local Rule 56.6 with the exception that 

the pagination would follow the consecutive pagination of the entire administrative record (e.g., 
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beginning with AR0001, and not repaginating if AR1000-AR2000 was excluded as irrelevant, 

but instead picking up with AR2001).  This small deviation from Local Rule 56.6 would save 

substantial administrative work because the consecutive pagination of the entire administrative 

record will have been completed by August 1, 2016, and little would be gained by repaginating 

the joint appendix. 

13. The Parties, therefore, move jointly for a case management order setting the 

following deadlines and pages limits for cross-motions for summary judgment: 

• Plaintiffs shall file up to three summary judgment briefs totaling no more than 
110 pages in the aggregate, each due on July 18, 2016; 

• The parties shall file an initial joint appendix consisting of the materials described 
in paragraph 11 above on July 18, 2016; 

• Defendants shall file an index of the administrative record on August 1, 2016; 

• Plaintiffs shall file conforming versions of their opening briefs, if necessary, on 
August 8, 2016; 

• Defendants shall file a combined opposition and cross-motion brief of up to 110 
pages, due on August 19, 2016; 

• Plaintiffs shall file up to three combined reply and cross-opposition briefs totaling 
no more than 110 pages in the aggregate, each due on September 16, 2016;  

• Defendants shall file a combined cross-reply of up to 50 pages, due on October 7, 
2016; and 

• The parties shall file a supplemental joint appendix on October 14, 2016. 

• Oral argument will be held in mid- to late- October or at the Court’s earliest 
convenience thereafter.   
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Dated:  June 24, 2016         Respectfully submitted:   
 
s/ Eugene Scalia        
Eugene Scalia* 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, N.W. 
Washington, D.C.  20036 
Telephone:  (202) 955-8500 
Facsimile:  (202) 467-0539 
escalia@gibsondunn.com 
 
Counsel for Chamber Plaintiffs 
 
s/ David W. Ogden    
David W. Ogden* 
WILMER CUTLER PICKERING HALE  
   AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC 20006 
Telephone: (202) 663-6000  
Facsimile: (202) 663-6363 
david.ogden@wilmerhale.com 
 
Counsel for ACLI Plaintiffs 
 
s/ Peter D. Keisler    
Peter D. Keisler* 
SIDLEY AUSTIN LLP 
1501 K Street, NW 
Washington, DC 20005 
Telephone: (202) 736-8000  
Facsimile: (202) 736-8711 
pkeisler@sidley.com 
 
Counsel for IALC Plaintiffs 
 
 
 
                                   

BENJAMIN C. MIZER 
Principal Deputy Assistant Attorney General 
 
JOHN R. PARKER 
United States Attorney 
      
JUDRY L. SUBAR 
Assistant Director 
 
s/ Galen N. Thorp     
GALEN N. THORP (VA Bar No. 75517) 
EMILY S. NEWTON (VA Bar No. 80745) 
Trial Attorneys 
United States Department of Justice 
Civil Division, Federal Programs Branch  
20 Massachusetts Avenue, NW  
Washington, DC 20530 
Tel: (202) 514-4781; Fax: (202) 616-8460 
galen.thorp@usdoj.gov 
emily.s.newton@usdoj.gov 
      
Counsel for Defendants 
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Jason J. Mendro* 
Paul Blankenstein* 
Rachel E. Mondl* 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, N.W. 
Washington, D.C.  20036 
Telephone:  (202) 955-8500 
Facsimile:  (202) 467-0539 
jmendro@gibsondunn.com 
pblankenstein@gibsondunn.com 
rmondl@gibsondunn.com 
 
James C. Ho, Texas Bar No. 24052766 
Russell H. Falconer, Texas Bar No. 
24069695 
GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Avenue 
Suite 110 
Dallas, TX  75291 
Telephone:  (214) 698-3264 
Facsimile:  (214) 571-2917 
jho@gibsondunn.com 
rfalconer@gibsondunn.com  
 
Counsel for Plaintiffs Chamber of Commerce 
of the United States of America, Financial 
Services Institute, Inc., Financial Services 
Roundtable, Greater Irving-Las Colinas 
Chamber of Commerce, Humble Area 
Chamber of Commerce DBA Lake Houston 
Area Chamber of Commerce, Insured 
Retirement Institute, Lubbock Chamber of 
Commerce, Securities Industry and Financial 
Markets Association, and Texas Association 
of Business 

 

Kelly P. Dunbar* 
Jessica B. Leinwand* 
Ari Holtzblatt* 
Kevin M. Lamb* 
WILMER CUTLER PICKERING HALE  
   AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC 20006 
Telephone:  (202) 663-6000  
Facsimile:  (202) 663-6363 
kelly.dunbar@wilmerhale.com 
jessica.leinwand@wilmerhale.com 
ari.holtzblatt@wilmerhale.com 
kevin.lamb@wilmerhale.com 
 
Andrea J. Robinson* 
WILMER CUTLER PICKERING HALE  
   AND DORR LLP 
60 State Street 
Boston, MA 02109 
Telephone:  (617) 526-6000 
Facsimile:  (617) 526-5000 
andrea.robinson@wilmerhale.com  
 
Michael A. Yanof, Texas Bar No. 24003215 
THOMPSON COE COUSINS & IRONS LLP 
700 North Pearl Street 
Twenty-Fifth Floor – Plaza of the Americas 
Dallas, Texas 75201 
Telephone: (214) 871-8270 
Facsimile: (214) 871-8209 
myanof@thompsoncoe.com 
 
Counsel for Plaintiffs American Council of Life 
Insurers, National Association of Insurance 
and Financial Advisors, National Association 
of Insurance and Financial Advisors-Texas, 
National Association of Insurance and 
Financial Advisors-Amarillo, National 
Association of Insurance and Financial 
Advisors-Dallas, National Association of 
Insurance and Financial Advisors-Fort Worth, 
National Association of Insurance and 
Financial Advisor-Great Southwest, and 
National Association of Insurance and 
Financial Advisors-Wichita Falls. 
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Joseph R. Guerra* 
SIDLEY AUSTIN LLP 
1501 K Street, NW 
Washington, DC 20005 
Telephone: (202) 736-8000  
Facsimile: (202) 736-8711 
jguerra@sidley.com 
 
Yvette Ostolaza (Bar No. 00784703) 
Michelle Hartmann (Bar No. 24032402) 
SIDLEY AUSTIN LLP 
2001 Ross Ave., Suite 3600 
Dallas, TX 75201 
Telephone: (214) 981-3401  
Facsimile: (202) 981-3400 
yvette.ostolaza@sidley.com 
 
Counsel for Plaintiffs Indexed Annuity  
Leadership Council, Life Insurance 
Company of the Southwest, American Equity 
Investment Life Insurance Co., Midland 
National Life Insurance Co., and North 
American Company for Life and Health 
Insurance 
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Steven P. Lehotsky* 
U.S. CHAMBER LITIGATION CENTER 
1615 H Street, NW 
Washington, DC 20062 
Telephone:  (202) 463-5337 
Facsimile:  (202) 463-5346 
slehotsky@uschamber.com 

Counsel for Plaintiff Chamber of 
Commerce of the United States of America 

J. Lee Covington II* 
INSURED RETIREMENT INSTITUTE  
1100 Vermont Avenue, N.W. 
Washington, DC 20005 
Telephone:  (202) 469-3000 
Facsimile:  (202) 469-3030 
lcovington@irionline.org 

Counsel for Plaintiff Insured Retirement Institute

David T. Bellaire* 
Robin Traxler* 
FINANCIAL SERVICES INSTITUTE, INC.
607 14th Street, N.W. 
Suite 750 
Washington, DC 20005 
Telephone:  (888) 373-1840 
Facsimile:  (770) 980-8481 
david.bellaire@financialservices.org 
robin.traxler@financialservices.org 

Counsel for Plaintiff Financial Services 
Institute, Inc. 

Kevin Carroll* 
Ira D. Hammerman* 
SECURITIES INDUSTRY AND FINANCIAL 
MARKETS ASSOCIATION 
1101 New York Avenue, N.W. 
8th Floor 
Washington, DC 20005 
Telephone:  (202) 962-7300 
Facsimile:  (202) 962-7305 
kcarroll@sifma.org 
ihammerman@sifma.org 

Counsel for Plaintiff Securities Industry and 
Financial Markets Association 

Kevin Richard Foster* 
Felicia Smith* 
FINANCIAL SERVICES ROUNDTABLE 
600 13th Street, N.W. 
Suite 400 
Washington, DC 20005 
Telephone:  (202) 289-4322 
Facsimile:  (202) 589-2526 
richard.foster@FSRoundtable.org 
felicia.smith@FSRoundtable.org 

Counsel for Plaintiff Financial Services 
Roundtable 

 

 
*Admitted pro hac vice 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

CHAMBER OF COMMERCE OF THE 
UNITED STATES OF AMERICA, 
FINANCIAL SERVICES INSTITUTE, INC., 
FINANCIAL SERVICES ROUNDTABLE, 
GREATER IRVING-LAS COLINAS 
CHAMBER OF COMMERCE, HUMBLE 
AREA CHAMBER OF COMMERCE DBA 
LAKE HOUSTON AREA CHAMBER OF 
COMMERCE, INSURED RETIREMENT 
INSTITUTE, LUBBOCK CHAMBER OF 
COMMERCE, SECURITIES INDUSTRY 
AND FINANCIAL MARKETS 
ASSOCIATION, and 
TEXAS ASSOCIATION OF BUSINESS, 
 
 

Plaintiffs, 

v. 

THOMAS E. PEREZ, SECRETARY OF 
LABOR, 
and 
UNITED STATES  
DEPARTMENT OF LABOR, 
 

Defendants. 

 

Civil Action No. 3:16-cv-1476-M 
Consolidated with: 
  3:16-cv-1530-C 
  3:16-cv-1537-N 

[PROPOSED] ORDER 
 

The Court, having considered the parties’ Joint Motion for Summary Judgment 

Briefing Schedule, and with cause appearing, GRANTS the Joint Motion.  Accordingly, 

it is hereby  
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ORDERED that defendants shall have no obligation to answer the complaints in 

the above-captioned cases; and it is further 

ORDERED that the parties shall brief summary judgment pursuant to the 

following schedule:  

• Plaintiffs shall file up to three summary judgment briefs totaling no 
more than 110 pages in the aggregate, each due on July 18, 2016; 

• The parties shall file an initial joint appendix consisting of the core 
rulemaking documents, due on July 18, 2016; 

• Defendants shall file an index of the administrative record on August 
1, 2016; 

• Plaintiffs shall file conforming versions of their opening briefs, if 
necessary, on August 8, 2016; 

• Defendants shall file a combined opposition and cross-motion brief of 
up to 110 pages, due on August 19, 2016; 

• Plaintiffs shall file up to three combined reply and cross-opposition 
briefs totaling no more than 110 pages in the aggregate, each due on 
September 16, 2016;  

• Defendants shall file a combined cross-reply brief of up to 50 pages, 
due on October 7, 2016; and 

• The parties shall file a supplemental joint appendix of portions of the 
administrative record relied upon by any party in the summary 
judgment briefs, together with revised briefs containing conforming 
citations as necessary, due on October 14, 2016. 

ORDERED that plaintiffs may cross-reference and incorporate arguments in other 

plaintiffs’ briefs; and further 

ORDERED that all page limits are exclusive of the table of contents, table of 

authorities, signature blocks, and other portions of briefs that do not ordinarily count 

toward page limits in Local Rule 56.5(b); and further 
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ORDERED that the joint appendices of those portions of the administrative 

record relied upon by the parties shall be filed instead of Local Rule 56.6’s appendix 

requirements, which joint appendices shall conform to the formatting requirements of 

Local Rule 56.6 except that the consecutive pagination of the administrative record may 

be used; and further  

ORDERED that the Court will hold a hearing on the cross-motions for summary 

judgment on __________. 

 
IT IS SO ORDERED. 
 
Dated: ____________________ ______________________________________ 
     THE HONORABLE BARBARA M.G. LYNN 

                                                                                         
 Case 3:16-cv-01476-M   Document 44   Filed 06/24/16    Page 13 of 13   PageID 269


