Case 2:16-cv-00557-WC Document 1 Filed 07/08/16 Page 1 of 70

IN THE UNITED STATES DISTRICT COURT I=  [= [y
MIDDLE DISTRICT OF ALABAMA RECEIVED

NORTHERN DIVISION

NELLIE RUTH GUNN, individually
and as Administratrix of the Estate
of GREGORY GUNN, Deceased,

Plaintiff,
v.

CITY OF MONTGOMERY, .
ALABAMA; AARON CODY SMITH,
~ individually and in his official
capacity as a police officer for the
City of Montgomery; and
ERNEST N. FINLEY, JR,, -
individually and in his official
Capacity as Chief of Police for the
City of Montgomery,

Defendants.
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DEBRA P HACKETT, CLK
LS. DISTRICT COURT
MIDDLE DISTRICT ALA

Case No.: a" !(‘Q'C/V' 66_1 |

JURY TRIAL DEMANDED

COMPLAINT

Plaintiff, Nellie Ruth Gunn, as the mother of Gregory Z. Gunn, deceased, and as

the duly-appointed administratrix of his estate, complains against the above-named

Defendants as follows:

I. Introduction

It was Thursday, February 25, 2016, a cold night, at around 3:20 a.m., on a

sidewalk on a public street in a residential neighborhood in Montgomery, Alabama.

Gregory Z. Gunn, a black, college-educated, fifty-eight-year old Montgomery native, was

walking home from a neighbor’s home. Mr. Gunn had been playing cards with friends at

the neighbor’s house after Mr. Gunn had gotten off work at his job as a grocer, as he

‘often did. Mr, Gunn was unarmed.
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As he walked h@me, Mr. Gunn was stopped, detained, and accosted by Defendant
Aaron Cody Smith, a White police officer with the City of Montgomery Police
| Department, who was patrolling alone. By Defendant Smith’s own account, Officer
Smith stopped and frisked Mr. Gunn, even though Mr. Gunn was not -doi_ng anything
suspicious and Smith did not suspect Mr. Gunn of any illegal activity. Then, also by
Defendant Smith’s own account, Officer Smith chased Mr. Gunn; tased Mr. Gunn three
(3) times; struck Mr. Gunn multiple times with an expandable metal baton;‘ and then fired
his weapon multiple tirhes at Mr. Gunn — all simply because, according to Officer Smith,
Mr. Gunn had tried to run from Smith after Smith had .frisked him.

Mr Gunn died in front of his next-door neighbor’s house. When he died, Mr.
GUnn was just steps away from the childhood home he shared with Vhis mother, Plaintiff -
Nellie Ruth Gunn, whom he ﬁnancially supported. Just before Officer Smith shot Mr
Gunn, Mr. Gunn was heard pounding on his neighbor’s front door and desperately crying
out his neighbor’s name at the front 6f the home. Mr. Gunn called out for his neighbor
by name at least three (3) times before Officer Smith ﬁr;:d seven (7) shots, of which five
(5) shots struck Gunn, killing him.

Investigators from the Alabama State Bureau of Investigation (SBI) were called to
investigate the “ofﬁcer;involved” shooting. Over two interviews a few days apart,
Officer S.mith told the SBI investigators that Mr. Gunn ﬁever threatened him verbally.
Sn;ith also névef indicated that Mr. Gunn had made any aggressive move to try to gain
Officer Smith’s firearm, Taser, or expandable metal batoh; or that Mr. Gunn had even

tried to make any éggressive strikes toward Smith.
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When questioned about the stop, Officer Smith told the SBI investigators that Mr.
Gunn was not “suspicious.” Even under Smith’s versions'of the incident, the only thing
Mr. Gunn did was to try repeatedly to flee or get away from Smith, after first stopping to
be frisked, which Smith admitted is not against the law. |

Indeed, Officer Smith admitted to the SBI investigators that af every stage of his
encounter with Mr. Gunn, he did not suspect Mr. Gunn of criminal activity and had no
reaéon to charge Mr. Gunn w1th a crime when Smith detained, chased, repeatedly tased,
beat, and ultimately fired multiple shots at Mr. Gunn, killing him.

In short, Officer Smith detained and then frisked Mr. Gunn, both without legal
justification. Smith admitted that at each stage of their encounter, Smith lacked |
reasonable suspicion to believe Mr. Gunn was in‘volvéd in criminal activity, much less
probable cause to arrest him. Yet, when Mr. Gunn allegedly exercised his right to go on
his way, and without aﬁy reasonable basis for Smith to fear for his own safety or that of
others, Smith initiated the use of force - by tasing him — without legal justification. And .
then, Smith escalated from using less-iethal force (tasing énd then beating him ﬁth the
expandable metal baton) through inflicting déadly force (shooting Mr. Gunn several
times), causing the unarmed Mr.» Gunn’s sudden and violent death next door to his own
home. Smith’s initiation and then each escalation of the dangerous situation he created
all were disproportionate to any legitimaté need and legally unj‘usti_ﬁed..

This action seeks 'damages from those who are responsible for and whose actions
and omissions proximately caused Mr. Gunn’s unjustified, untimely, unnecessary, and

wrongful death.
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IL Na_tﬁre‘ _of Acfion, Jurisdiction, and Vehue .

1. This actioﬁ arises out of the wrongful death of Gregory Z. Gunn, deceased,
which was caused by the actions and omissions _of the Defendants.

2. This action seeks to redress the deprivation under color of state law of rights,
privileges, and immunities éecured .t,o the deceased Mr.A Gunn and Plaintiff by the Fourth
and Fourteenth Amendments to the United States Constitutjon, as enforced through 42
U.S.C. §1983. Plaintiff also brings this action pursuant to Code of Alabama §6-5-410
(1975) for the wrongful death of Gregory Z. Gunn, and for other damages caused by
Defenda_ni_s’ tortious acts and omissions that may be rémedied under Alabama state
common law, | |

3. Subject matter jurisdiction over Plaintiff’s claims a‘rising under federal law
exists pursuant to 28 U.S.C. §§1331 and 1343(a)(3). Supplemental jur’isdic’iion over
Plaintiff’s claihs arising under state law is proper pursuant to 28 U.S.C. §1367(a).

4. Defendant City of Montgomery, and upon information and belief, all
individual Defendants, reside in the Middle District of Alabama, Northern Divisioﬁ. All
acts and omissions alleged in Plaintiff’s Complaint occurred in Montgomery County,
Alabama, within the Northern Division of tﬁe Middle Diétrict of Alabama. Venue
accordingly i§ proper in this district and division pursﬁant to 28 U.S.C. §1391(b).

5. Although the notice requirement (as to Plaintiff’s state law claims) is satisfied
by the filing of this Complaint, e.g., Diemert v. City of Mobile, 474 So.2d 663, 665-666 |
(Ala. 1985), see, e.g., Patrick v. Ci'ty of Florala, 793 F.Supp. 301, 303 (M.D.Ala. 1992)
(notice of claim requirement not appl'icablcf. to claims under 42 U.S.C. §1983), Plaintiff

has timely presented signed and sworn notification to the Defendant City of Montgomery
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of these claims, in acc‘ordance with Code of Alabama §11-47-23 (1975). A true and
correct, file-marked copy of such Notice of Cléim is attached to and incorporated by
referenc_e in this Complaint as Exhibit A.

III. Parties

6. Plaintiff, Nellie Ruth Gunn, is over the age of nineteen (19) years and a
resident of Montgb\r{ery County, Alabama. She is the natural mother of Gregory Z.
Gunn, deceased, ahd the duly-appointed administratrix of the estate of Gregory Z. Gﬁnn,
deceased. Plaintiff brings claims in her individual cépacity for darhages she sustained
resulting from the death of her son, Gregory Z. Gunn; and also brings this action in her
capacity as administratrix of the estate pursuant to 42 U.S.C. §1983 and Code of
Alabama §6-5-410 (1975) for the wrongful death of Gregory Z. Gunn. A true and correct
copy of the Certified Letters of Administration granted to Plaintiff by the Hon. Steven L.
Reed, Probate Judge of Montgomery County, is attached to and incorporated by reference | _
in this Complaint as Exhibit B. — |

7. Defendant City of Montgomery is an incorporated municipality in
Montgomery Eounty, Alabama, located within the Middle District of Alabama.

8. Defendant Aaron Cody Smith (aka- A.C. Smith), upon information and belief,
is a resident of Elmore Cour;ty, Alabama, located within the Middle District of Alabama.
He is over the age of ninefeen (19) years. At all times relevant to the allegations
contained invthis Complaint, Defendant Smith was a police officer for the City of
Montgomery. Defendant Smith is sued both individually and in his official capacity as a

police officer for the City of Montgomery.
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| 9. Dgfendan_t Emest N. Finley, Jr., upon information and beiief, isa resident. of
Montgomery County, Alabama, located within the Middle District of Al;.lbama. He is
over the age of nineteen (19) years. Defendant Finley has been Chief of the Montgomery
Police Department since being sworn in oﬂ January 20, 2015.  Defendant Finley is sued
both individually and in his official capacity as Chief of Police for the City of
Montgomery.

10. At all times material to this Complaint, all individual defendants were acting
within the line and scope of their .é'mployment. with the City of‘Montgomery in the
Mont_g‘omery'PoliCe Dgparﬂnent.

11. At all times material to this Complaint, all individual defendants were acting
under color of state law and authority.

IV. Facts

12. During the early morning hours of Thursday, Febmary 25, 2016, Defendant
Aaron Cody Smith was on duty as a City of Montgomery Police officer.

13._ Defendant Smith, a white mal'e,. was on solo patrol duty, in uniform and
driving a marked City of Montgomery police vehicle. He was patrolling in a
predominantly African-American area in west Montgomery that included the
predomina’nt_ly Africaﬁ-American residential neighborhood of Mobile Heights.

14. Sometime after 3:00 a.m. on the morning of February 25, 2016, Gregory
Gunn was walking from the home of a neighbor at 2944 Boone Street, near the corner of
Boone Street and McElvy Street in the Mobile Heights neighborhood, to the home Mr.
‘Gunn had shared for several years with his elderly mother, Plaintiff Nellie Ruth Gunn, at

3233 McElvy Street.
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15. Mr. Gunn, a blaci( male, was a college-educated, fifty-eight-year-old native
of Montgomery. He was virtually a lifelong resident of the Mobile Heights
neighborhood, .and' the home he was walking to that morning was the home in which he
had been raised by his parents.

16. Mr. Gunn was well-known in his .communit‘y and his neighborhood. He not
only provided financial support to his mother, he also had a reputation for helping others
in the community by cutting grass and doing other tasks. Mr. Gunn’s father had been one
of the first African-Americans hired as a police officer by the City of Montgomery, a
position in which he served for years.

17. That evening Mr: Gunn had visited the neighbor’s home at 2944 Boone Street
for a social get-together of friend_s and acquaintances, after work, as he had in the past. -

18. Mr. Gunn Had gone to the get-together late that evening, at app‘roximately
11:00 p.m. on February 24, 2016, after his shift ended on his jobasa grocer at Cash and
Save in Montgomery.

19. Sometime after 3:00 a.m. on February 25, 2016, Mr Gunn left the social get-
: together at the neighbor’s house on Boone Street, where Mr. Gunn and others had been
playing cards, to walk home and get some sleep before going back to work that day.

20. Mr. Gunn and a female acquaintance left the get-together for their respective
homes at around the same time.

21. The female acquaintance went in one direction, and Mr. Gunn went in
another, beginning tﬁe short walk (perhaps fwo to three minutes, roughly 500 to 600 feet)
to his home at 3233 McElvy Street. |

22. Mr. Gunn had made that walk many times, at that time of night..
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23. Mr. Gu‘nn was unarmed and empty-handed.

24. At around 3:20 a.m. on February 25, 2016, Mr. Gunn was walking down the |
sidewalk on McElvy Street to@ard his home when Defendant Smith drove up to Mr.
Gunn in his rﬁarked City of Montgoinery patrol vehicle, approaching Mr. Gunn from the
front." Tr. at 20-23, 26.

25. According to Defendant Smith’s own accounts to the SBI investigators,
Defendant Smith pulled his marked patrol vehicle over to the side of the street on which
Mr. Gunn was walkinig. Defendant Smith then stoppe_d his vehicle, got out, and walked
t_ow;ard Mr. Gunn. Tr. at 21-22, 30-31.

| 26. While he was on duty, Defendant Smith was wearing a body camera as part
of his uniform; and his patrol vehicle was outfitted with a dashboard camera. Tr. at 26-
28.

27. The body camera had to be manually activated by the officer. Tr. at 28-29.

28. The dashboard camera would activate automatically if the vehicle’s blue
. lights were on, or could be activated manually by the officer if the vehicle’s blue lights
were noton. Tr. at 26-27.

29. When Defendant Smith got out o.f his batrol ve};icle an‘d approached Mr.

| Gunn, Defendant Smith did not activate his Body camera, e;ren though he had done so for

! Following his shooting of Mr. Gunn, Defendant Smith was charged with murdering Mr.
Gunn and arrested on March 2, 2016. A preliminary hearing was held in State of
Alabama v. Aaron Cody Smith in the Montgomery County District Court on March 24,
'2016. At the end of that hearing, District Judge Jimmy Pool found probable cause and
ordered Defendant Smith bound over to the grand jury. All citations to “Tr.” in this
Complaint refer to the transctipt of the testimony given at that hearing by Special Agent
Jason Dinunzio of the Alabama State Bureau of Investigation. A true and correct copy of

- the transcript of that preliminary hearing is attached to and incorporated by reference in
this Complaint as Exhibit C.
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o

a routine traffic stop for a minor traffic violation approximately 20 to 25 minutes earlier
during his shift. Tr. at 29-30. |

30. When Defendaﬂt Smith got out of his patroi vehicle and approached Mr

Gunn, Defendant Smith likewise did not turn on the patrol vehicle’s blue lights or
- manually activate the dashboard camera. Tr. at 27.

31. 'Because of Defendant Smith’s actiqns, his encounter with Mr. Gunn was not
r‘écorded by either Smith’s body camera or his ﬁatrol vehicle’s dashboard camera. See
Tr. at 27-29.

32. According to Smith’s own accouﬁts to the SBI investigators, upon
approaching Mr. Gunn, Defendant Smith immediately directed Mr. Gunn to “take your
hands out of your pockets and pﬁt ybur hands on the hood of the car.” Tr. aﬁ 30-31.

33. Even according to Smith’s own accounts to the SBI investigators, Mr. Gunn
did not turn away, flee, or otherwise attempt to escape or evade Defendant Smith when
Deféndant Smith stopped his patrol vehicle, got out of the vehicle, and started to
approach Mr. Gurin on foot. See Tr. at 31-33.

| 34. Even according to Smith’s own accounts to the SBI invéstigators, Mr. Gunn
did ﬂot turn away, flee, or otherwise attempt to es\éap'e or evade Defendant Smith when
Defendant Smith dirécted Mr. Gunn to “take your hands out of your pockets ﬁnd put your
hands on the hood of the car.” See Tr. at 31-33, 108-1 09. |

35. Instead, according to Smith’s own accounts to the SBI investigators, Mr.
Gunn complied with Smith’s command, by stopping, taking his hands out of his pockets,
and placing his hands on the front quartér panel of Defendant Smith’s patrol vehicle. Mr.

Gunn also asked why Defendant Smith had stopped him. Tr. at 32-33, 101.
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\

36. As Defendant Smith admitted to the SBI investigators, Defendant Smith did
not feel Mr. Gunn was suspicious in any way. See Tr. at 23, 32.

37. As Deféndant Smith admitted to the SBi investigators, Defendant Smith also
did not suspect Mr. Gunn of committing any crime. Tr. at 22, 32, 117-118.

38. As Defendant Smith a'dr"nitted to the SBI investigators, Defendant Smith did
not recognize Mr. Gunn and had had no previous' contact with Mr. Gunn before this
encounter. Tr. at 25. |

39. Although officials of the Defendant City of Montgomery claimed after the -
shooting that there had been an increase in burglaries in the area, Defendant Finley and
other officials in the Montgomery Police Department had not increased the patrol in tﬁat

-neighborhood; and as noted above, upon information and belief, Defendant Smith wé_s
patrolling solo during the shift in question. |

40. There had been no report of aﬁy burglary in Mr. Gunn’s neighborhood that
night.

4]1. There had been no report that Mr. Gunn had committed or was éuspected of
committing any burglary that was unsolved.

42. Mr. G_l‘inn was not engaged, had not engaged, nor was he. preparing to engage
in any illegal activity when Defendant Smith approached, confronted, and detained Mr.
Gunn.

- 43. Mr. Gunn had not given Defendang\ Smith any reason to believe that Mr.
Gunn was engaged, had engaged; or was preparihg to engage in any illegal activity when

Defendant Smith approached, confronted, and detained Mr. Gunn. See Tr. at 22, 32.

10
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44. Mr. Gunn was not armed when Defendant Sm,ith approached, confronted, and
detained Mr. Gunn.

45. Mr. Gunn had not given Defendant Smith any reason to believe that Mr. |
Gunn was armed when Defendant Smith approached, confronted, and detained Mr. Gunn.
See Tr. at 26, 34.

46. Mr. Gunn had not given Defendant Smith any reason to believe that Mr.
Gunn posed any danger to Officer Smith or to anyone else when Defendant Smith |
apb’roéched, confronted, and detained Mr. Gunn. See Tr. at 26, 32.

47. Even according to Smith’s own accounts to tﬁe SBI investigators, all that
Defendant Smith had seen before choosing to approach and detain Mr. Gunn was an
older black man whom Smith did not know or recognize, alone, dréssed in dark clothing,
including a hoodie; who was doing nothing but walking on the sideWalk, at a little aﬁe’r
3:00 a.m., with his hands in his pockets, in a.residential' neighborhood (the neighborhood
in which Mr. Gunn lived), in which reports_qf butﬁlaries had been made in the past. Tr.
at 21-25, 31-32, 98-99 | | |

48. Defendant Smith lacked articulable reasonable suspicion to detain Mr. Gunn.
Tr. at 117-118.

49. Defendant Smith lacked arguable reasonable suspicion to detain Mr. Gunn.

50. Defendant Smith, a white officer, stop_ped and detained Mr. Gunn, a black
man, because of‘Mr..Gunn’s race.

* 51. In stopping and detaining Mr. Gunn, Defendant Smith acted based on an

impermissible racial profile.

11
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—

52. Defendant Smith did not ask Mr. Gunn his name or to identify himself when
Defendant Smith approache_d, confronted, and detained Mr. Gunn. Tr. at 31.

53. Defendant Smith did not ask Mr. Gunn his address or where he lived — Which
was just a few houses down the street; when Defendant Smith approached, confronted,
» | and detained Mr. Gunn. Tr. at 31.

54. Defendant Smith did not ask Mr. Gunn to explain his actions or what he was
doing - which was walking home from a neighb;)r’ s hbus¢ —when Defendant Smith
approached, confronted, an_d detained Mr, Gunn. Tr. at 31.

55. According to Smith’s own accounts to the SBI investigators, as Mr. Gunn
stood still with his hands on the front quarter panel of Defendant Smith’s patrol vehicle,
Defendant Smith began to pat down or frisk Mr. Gunn. Tr. at 32-33.

' 56. Defendant Smith lacked articulable reéson_a_ble suspicion to pat down or frisk
Mr. Gunn. See Tr. at 117-118.

| 57. Defendant Smith lacked arguablé reasonable suspicion to pat down or frisk
‘Mr. Gunn.

- 58. Défendant Smith claimed to the SBI investigators that when he saw a cell
phone fall out from Mr. Gunn’s clothing; Mr. Gunn then bega‘n‘to run away from
Defendant Smith down McElvy Street, which was in the direction of Mr. Gunh’s home.
Tr. at 33, 35-37, 43.

59. Defendé‘nt Smith admitted to the SBI investigat;rs that it is not illegal for an -
individual to flee the police on foot when the individual is not suspected of a crime. Tr.

at 54, 114.

12
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60. Defendant Smith admitted to the SBI inv‘esti_gators that when Mr. Gunn
allegedly began to flee, Defendant Smith lacked grounds to suspect Mr. Gunn had
committed any crime. Tr. at 36, 38.

61. Nonetheless, according to his own accounts to the SBI investigators,

- Defendant Smith began to chase Mr. Gunn on foot. Tr. at 35-36.

62. Defendant Smith then tased Mr. Gunn. three (3) times, including twice firing
the taser at Mr. Gunn, and once using the taser in drive stun mode, which required
.Defendant Smith to press the taser directly against Mr. Gunn’s body. See Tr. at 36-38,
43, 45, 47-51. | |

| 63. Defendant Smith admitted to the SBI investigators that when he was tasing
* Mr. Gunn, Defendant Smith lacked grounds to suspect Mr. Gunn had committed any
crime. Tr. at 38, 42, 46, 113. B
| 64. Even according to Smith’s accounts to the investigators, when Defendant
Smith was tasing Mr. Guﬁn,- Mr. Gunn had not threatened violence of otherwise made
any threat toward Defendant Smith. Tr. at 20, 43-44, 74-75.

65. Even according to-Smith’s accounts to the investigatprs, when Defendant
Smith was tasing Mr. Gunn, Mr. Gﬁnn had not used or attempted to use any force toward
Defendant Smith.. See Tr at75 .(Smith never indicated that Mr. Gunn ever made an
aggressive move to gain Smith’s firearm, taser, ASP, §r anything).

66. Even according to Smith’s accounts to the irivest_igators, when Defendant
Smith was tasing Mr. Gunn, Mr. Gunn had done nothing to resist Defendant Smith and.

had only attempted to flee. See Tr. at 35-38, 42-44, 113-115.

13
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67. Defendant Smith claimed to the SBI investigators that Mr. Gunn got up a_ﬁe’r
Being tased once and continued to flee; after tasing Mr. Gunn t§vice more, after each of
which Mr Gunn allegedly resumed attempting to flee Defendant.Smith, Defendant Smith
pulled out his expandable metal baton and began striking Mr. Gunn with it. Tr. at 36-38,
42-45, 47-54, 113-115.

68. Defendant Smitﬁ admitted to the SBI investigators that he struck Mr. Gunn
multiple times w1th the expandable metal baton. Tr. at 53. | |

69. When Defendant Smith was striking Mr. Gunn with the exparidable metal
baton, Mr. Gunn had nof t,lﬁeétened violence or otherwise made any threat to_w‘afd
Defendant Smith. Tr. at 20, 74-75.

70. When Defendant Smith was striking Mr. Gunn with the expandable meté_l '
baton, Mr. Gunn had not used or attempted to use any force toward Defendant Smith,
See Tr. at 75 (Smith never indicated that Mr. Gunn ever made an aggressive move to gain
Smith’s firearm, taser, ASP, or anything).

71. Defendant Smith struck Mr. Gunn several times With the expandable metal
baton in front of, and on the front porch of, the house at 3237 McElvy Street — the house
next door to Mr. Gunn’s own home at 3233 McElvy Street. Tr. at 52-53, 56-57.

72. After striking Mr. Gunn repeafedly with the expandable metal baton, and
while both men were still in front of the house at 3237 McElvy Street, Defendant Smith
pulled his (Smith’s) service revolver and began shooting at Mr. Gunn. Tr. at 52-53, 56-
57, 61-77 (as to events imimediately before shooting? two conflicting statements by

Smith, both of which accounts are inconsistent with the physical evidence), 88.

14
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73. Just before Mr. Gunn was sﬁot, Mr. Gunn was heard pound‘ingv on the front -
door at his next-door neighbor’s house at 3237 McElvy Street and desperately crying out
his next-door neighbor’s name at the front of the home. |

74. Mr. Gunn called out for his next-door neighbor by name at least three (3)

times before Defendant Smith fired seven (7) shots, five (5) of which struck Mr. Gunn,
killing him. |
. 75. Mr. Gunn died in front of his next-door neighbor’s home, steps away from
the childhobd home Mr. Gunn shared with his elderly mother, Plaintiff; Nellie Ruth
ann_._ See Tr. at 5-6, 8, 10-11, 13, 75, 131. Plaintiff was not allowed to go to her son as
- he lay dying on the ground.

76. An independent autopsy showed that Mr. Gunn was shot on his right side at a
downward angle, indicating that Mr. Gunn was in a defensive, not an offensive or
aggressive, posture when Defendant Smith shot him mul_tiple times.

77. Mr. Gunn was unarmed, did not use any object as a weapon, and did not have
any object to use at a weapon, at all times from the start of his attempted walk home
through his being fatally shot by Defendant Smith.

78. According to Smith’s accounits to the SBI investigators and radio récords,
when Defendant Smith first pu,l‘led up to the curb on McElvy Street to approach Mr. |
Gunn on February 25, Defendant Smith radioed to his police dispatcher at 3:20 a.m. that

- he (Smith) was getting out of ‘his vehicle with a subject in the area. Tr. at 116-117.

79. Also according to Smifh’s accounts to tﬁe SBI investigators and radio

records, immediately after Defendant Smith had shot Mr. Gunn, Defendant Smith again

15
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radioed to his dispatcher at 3:22 a.m., this time advising that shots had been fired. Tr. at
117.

80. According fo Smith’s own statements to the SBI inveStigators, during that
two-minute period, Defendant Smith stopped his patrol vehicle, got out, and approached
and‘detained Mr. Gunn; patted down or frisked Mr. Gunn; chased Mr. Gunn from 50 to
75 yards down the street; and interspersed throughout that pursuit, tased Mr. Gunn three |
€)) times,.struck Mr. Gunn rﬁultiple times with an expandable metal baton, and finally
shot at Mr. Gunn seven (7) times and killed vhim. See Tr. at 21-23, 30-33, 35-38, 43, 45,
47-53, 56-57, 61-77, 88, 112-114, 131.

81. Defendant Smith lacked legal justification to use any force when he tased Mr.
Gunn, when he struck Mr. Gunn with the expaﬁdablc metal baton, and when he shot Mr.
Gunn. |

82. Defendant Smith lacked legal justification to use deadly force when he shot
Mr. Gunn; |

V. Causes of Action
COUNTI1

42 U.S.C. §1983 — Fourth Amendment
llegal stop, frisk, and ise of force leading to death —~ Defendant Smith

83. Plaintiffs reallege and incorporate by reference Pafagraph‘s 1 through 82, as
though set out fully herein. |

84. According to Defendant Smith’s own accounts to the SBI investigators, upon
arriving on McElvy Street and seeing Mr. Gunn walking on the sidewalk, Defendant

Smith stopped his marked patrol vehicle; got out; stopped Mr. Gunn; and commanded

16
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ki

Mr. Gunn to place his hands on the hood of the patrol vehicle, with which'M;. Gunn
complied. Tr. at 20-23, 26, 30-33, 101, 108-109. |

85. By stopping Mr. Gunn aﬁd commmding him to put his hands on top of the
vehicle so Mr. Gunn could be frisked, with which Mr. Gunn complied, Defendant Smith
performed an investigative stop and seized Mr. Gunn within the meaning of the Fourth
Amendment to the United States Constitution.

86. To justify an investigative stop, a law enforcement officer must be able to |
articulate specific objective facts that support a reasonable suspicion that the petson
stopped has committed or is about to commit criminal activity.

. 87. Mr. Gunn’s mere presence in his neighborhood, even if it were considered a
high-crime area, did not constitute rea_sonablé suspicion for D_efendanf Smith to detain
and frisk him. E.g., Brownv. Texas, 443 U.S. 47, 52 (1979). V

88. Defendant Smith lacked objective facts sufficient to support a reasonable
suspicion that Mr. Gunn had committed, was committing, or was about to commit
criminal activity. See Tr. at 22, 32, 117-118.

89. Defendant Smith’s initial seizure of Mr. Gunn, by stopping Mr. Gunn and
commanding him to assume a position in which Smith could frisk.him or pat him down
for weapons, was legally unjustified at its inception, and accordingij violated Mr. Gunn’s
Fourth Amendment right to be free of illegal seizures.

90. When Defendant Smith illegally detained Mr. Gunn, Mr. Gunn was unarmed.

91. When Defendant Smith illegally detained Mr. Gunn, Mr. Gunn had given

Defendant Smith no reasonable basis on which to infer that Mr. Gunn was armed or

17
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otherwise posed any danger to the safety of Defendant Smith or anyone else. See Tr. at
26, 34. |

92. Defendant Smith lacked reasonable s.uspicion to frisk or pat down Mr. Gunn.

93. When Defendant Smith frisked or patted down Mr. Gunn withoui legal
justification, and ‘speciﬁcally without reasonable basis to believe Mr. Gunn was armed
and presently dangerous, Defend;'mt Smith violated Mr. Gunn’s Fourth Amendment right -
to be free of illegal searches. E.g., Ybarra v. Hllinois, 444 U.S. 85, 92-93 (1979).

94. Because Defendant Smith lacked reasonable suspicion that Mr. Gunn was
involved iﬁ criminal activity, so as to justify detaining Mr. Gunn, and further lacked
reasonable suspicion that Mr. Gunn was armed, as independently required to frisk or pat
down Mr. Gunn, Mr. Gunn was legally entitled to go on his way. E.g., Florida v. Royer,
460 U.S. 491, 497-98 (1983). And, Mr. Gunn’s going on his way would not and did not
supply a lawful basis to detain or to frisk him. E.g., id. at 498.

| 95. Defendant Smith admitted to the SBI investigators that it is not illegal for an
individual, such as Mr. Gunn, to flee the police on foot when the individual is not
suspected of a crime. Tr. at 54, 114.

96. According to Defendant Smith’s own accounts to the SBI invesgigators, even
though Defendant Smith in fact did not suspect Mr. Gunn of any criminal activity, Tr. at
22, '36, 38, and even though despite Defendant Smith lacked any reasonable suspicion to
suspect Mr. Gunn of any criminal activity, Defendant Smith began to chase Mr. Gunn on

foot. Tr. at 33, 35-36.
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97. Defendant Smith chased Mr. Gunn only because, according to Smith’s own
accounts to the SBI inveétigators, Mr. Gunn attempted to get away from Defendant
Smith. See Tr. at 35-36, 38.

98. Defendant Smith then tased Mr. Gunn three (3) times, ‘including twice firing
the taser at Mr. Gunn, and once using fhe taser in drive stun mode, which required
Defendant Smjth to press the taser directly against Mr. Gunn’s body. See Tr. at 36-38,
~ 43,45,47-51.
| 99. Defendant Smith tased Mr. Gunn only because Mr. Gunn attempted to get
away from Defendant Smith. See Tr. at 35-38, 42-44,113-1 15. '

100. When Defendant Smith was tasing Mr. Gunn, Mr. Gunn had not uséd, tried
to use, or threatened to use any force against Smith; or oth,érwise given Smith any
reasonable ba,.si,s to believe Mr. Gunn posed a danger to the safety of Smith or others. Tr.
at 20, 43-44, 74-75.

1()1. According to Defendant Smith’s own accounts to the SBI investigators,
when Mr. Gunn tried again to get away from Smith during and after the multiple tasings,
Defendant Smith continued to pursue Mr. Gunn and began to hit Mr. Gunn with Smith’s
expandable metal baton. Tr. at 36-38, 42-45, 47-54, 1.13-1 15.

1.02. Defendan_t Smith admitted to the SBI investigators that he struck Mr. Gunn
multiple times with the expandable metal baton. Tr at 53.

103. Defendant Smith struck Mr. Gunn with the expandable metal baton only
because Mr. Gunn attempted to get awa_y from Defendant Smith. See Tr. at 47-54, 113-

115.
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104. When Defendant Smith was striking Mr. Gunn with the expandable metal
baton, Mr. Gunn had not used, tried to use, or threatened to use any forqe against Smith;
or otherwise given .Smith any reasonable basis to belieQe Mr. Gunn p_osed a danger to the
safety 6f Smith or others." See Tr. at 20, 74-75. |

105. After striking Mr. Gunn repeatedly with the expandable metal baton,
Defendant Smith pulled his (Smith’s) service revolver and began shooting at Mr. Gunn.
Tr. at 52-53, 56-57, 61-77 (as to events immediately before shooting, two conflicting
statements by Smith, both of which accounts are inconsistent with the physical evidence),

88. , |
| 106. When Defendant Smith was firing shots at Mr. Gunn, Mr. Gunn had not
used, tried to use, or threatened to use any force against Smith; or otherwise given Smith
any reasonable basis tp believe Mr. Gunn posed a danger to the safety of Smith or others.

107. Defendant Smith fired seven (7) shots, see Tr. at 68, five (5) bf which struck
Mr. Gunn, killing him.

108. | Any attempt by Mr. Gunn to get away from Defendant Smith did not
provide legal justification for Smitﬁ to use less-lethal force of tasing or using his
expandable baton to strike Mr. Gunn. |

109. Any attempt by Mr Gunn to get aWay from Defendant Smith did not
provide legal justification for Smith to use deadly force by shooting Mr. Gunn.

110. Defendant Smith’s various and multiple uses of force against Mr. Gunn --

whether tasing him, striking him with the expandable metal baton, or shooting him — all

amounted to seizures within the fiieaning of the Fourth Amendment.
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111. Defendant Smith lacked probable cause to arrest Mr. Gunn at any time
during their encountér.

112. Defendant Smith admitted to the SBI investigators that he lacked probable |
cause to arrest Mr. Gunn at any time during their encounter. See Tr. at 22, 36, 38, 42, 46,
80-81.

113. Because Defendant Smith lacked probable cause to éﬁest Mr. Gunn at any
time during their encounter, use of force at any level by Defendant Smith against Mr.
Gunn was excessive, legally unjustified, and objectively unreasonable; and violated Mr.
Gunn’s right to be free of illegal seizures and use of excessive ;‘orce under the Fourth
Amendment.

114. Each use by Defendant Smith of less-lethal force on Mr. Gunn in tasing Mr.
Gunn was excessive, legally unjustified, and objectively unreasonable; and violated Mr.
Gunn’s right to be free of illegél seizures and use of excessive force und_er the Fourth
~ Amendment. E. g., Graham v. O’Connor, 490 U.S. 386, 396 (1989).

115. Each use by Defendant Smith of less-lethal force on Mr. Gunn in striking
Mr. Gunn w1th Smith’s expandable metal baton was excessive, legally unjustified, and
objectively unréasonable; and violated Mr. Gunn’s right to be free of illegal seizures and
use of exceésive force under the Fourth Amendment. E. g, id-

116. Each use by Defendant Smith'of deadly force against Mr. Gunn by shooting
Mr. Gunn with Defendant Smith’s service revolver was excessive, legally unjustified, and
objectively unreasonable; and violated Mr. Gunn’s right to be free of illegal seizures and

use of excessive force under the Fourth Amendment. E.g., Tennessee v. Garner, 471

U.S. 1, 12-12, 21 (1985).
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- 117. Defendant Smith created a dangerous situation by s_t_opp‘iﬁg Mr. Gunn
without ’reasonable.suspicion,- initiating the use of force against Mr. Gunn, and escalating
the use of force against Mr. Gunn from less-lethal force to deadly force, resulting in
Smith fatally shooting Mr. Gunn, all without legal justification. |

118. Mr. Gunn had a fundamental interest in life under the United étates
Constitution. |

119. Defendant Smith’s actions and omissions, individuaily and collectively,
inc‘ludi‘ng his initial illegal detention and frisk of Mr. Gunn withoﬁt reasonable suspicion,
his unjustified use of less-lethal force in tasing and then repeatedly striking Mr. Gunn,
and finally his unjustified use of deadly force in shooting Mr. Gunn multiple times,
proximately caused Mr. Gunn’s death.

120. Defendant Smith’s actions and omissions deprived Mr. Gunn of his
fundamental interest in life, in §iol'a'tio'n of the United States Constitution.

121. Mr. Gunn’s Fourth Amendment right not to be detained by law enfdrcce:meﬁt,
except upon specific obje’ctiyg facts supporting a r_easona_ble suspicion that Mr Gunn had
committed, was committing, or was abéut to commit criminal activity, was clga;ly
established at the't,ime'of his fatal encounter with Defendant Smith. Indeed, that right
had b’eén clearly established for decades.

122. Mr. Gunn’s Foﬁrth Amendment right not to be frisked or pzitted down by
law enforcement, except upon specific objective facts supporting a reasonable suspicion
that Mr. Gunn was armed or otherWise presently dangerous, was clearly established at the
time of his fatal encounter with Defendant Smifh. Indeed, that right also had been clearly

é‘stabli_sh_ed for decade_:‘s.
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123. Mr. Gunn’s Fourth Amendment right not to be arrested, except upon
probable cause to believe he had comfnitted a criminal offense, was clearly established at
the time of his fatal encounter with Defendant anith. Once again, that right had been
_ clearly established for decades.

124. Mr. Gunn’s Fourth Amendment right to be free of the use of excessive force
or the objectively unreasonable use of deadly force was likewise clearly established at the
time of his fatal encounter with Defendant Smith. Indeed, that right too had been clearly
established for decades. | |

125. Defendant Smith lacked even arguable reasonable suspicion to support the
initial investigative stop of Mr. Gunn (i.e., stopping Mr. Gunn and commanding him to
place his hénds on the hood of Smith’s patrol vehicle).

126. 'De.fendant Smith lacked even arguable reasonable suspicion to support
‘Smith frisking or patting down Mr. Gunn for weapons.

127.. Defendant Smith lacked even arguable probable cause to support arresting
Mr. Gunn. Indeed, Def;andant Smith did not attempt to arrest Mr. Gunn at any time
during the fatal encounter.

128. A reasonable law enforcement officer in Defendant Smith’s circumstances
during his encounter with Mr. Gunn could not have believed that the use of less-lethal |
force, whether tasing Mr. Gunn once or multiple times, or striking Mr. Gunn with the
expéndable'metal batdn once or multiple times, was lawful under the circumstances.

129. A reasonable law enforcement officer in Defendant Smith’s circumstances
durihg his encounter with Mr. Gunn could not h,a\?e believed that the use of deédly force,

whether shooting Mr. Gunn once or multiple times; was lawful under the circumstances.
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130. Defendant Smith’s actions and omissions, iﬁcluding detaining Mr. Gu’nn,'
frisking Mr. Gunn, using less-lethal force in tasing and’then repeatedly striking Mr.
Gunn, and finally using deadly force in shooting Mr. Gunn multiple times and killing
him, violated Mr. Gunn’s clearly-established Fourth Amendment rights of which a
reasohable ofﬁcef would have known. |

131. As adirect and proximéte result of Defendant Smith’s violations of Mr.
Gunn’s Fourth Amendment rights, Plaintiff Nellie Ruth Gunn individually has suffered
severe emotional distress and mental anguish and other pam ahd suffering; lost regular ,
financial support that the decedent, Grégory Gunn, had provided her; and lost the society
and companionship of her son, with whom she had resumed a close family unit for
multiple years before his murder, all of which suffering, injuries, and damages will in
reasonable probability continue into the futuré and for the remainder of Plaintiff Gunn’s
life. See, e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (polic’ies
underlying 42 U.S.C. §1983 in case of wrongful death require right of recovery for
survivors, as well as for damages suffered by decedent); Brazier v. Cherry, 293 F.2d 401,
409 (5™ Cir. 1961) (same).

132. Defendant Smith’s violations of Mr. Gunn’s Fourth Amendment rights
directly and proximately caused decedent Gregory Gunn to suffer (a) excmciatigg
physi_cal pain and suffering before his death; (b) severe emotional suffering and mental
anguish, embarrassment, shame, despair, and hopelessness before his death; (c) lost
earnings and/or loss of earning capacity in the future based on the probable duration of
his life if the injury had not occurred; (d) loss of consortium before his death and into the

futuré; (¢) loss of the enjoyment of the remainder of the probable duration of his life if
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the injury had not occurred; and (f) funeral and burial expenses, all of which are |
rec’ove‘pable by Mr. Gunn’s estate, through Plaintiff Nellie Ruth Gunn as the estate’s
duly-appointed administratrix.. E.g., Berry v. City of Mz)sk_ogee, 900 F.2d 1489, 1507
(10™ Cir. 1990) (types of appropriate compensatory damages in wrongful death action
under §1983); see, e.g.,. Carringer v. Rodgers, 331 F.3d 844, 849 (1 1" Cir. 2003)
(policies underlying 42 U.S,C. §1983 in case of wrongful death require right of recovery
for survivors, as well as for damages suffered by decedent); Brazier v. Che‘rry, 293 F 2d
401, 409 (5th Cir. 1961) (same); see also Gilmere v. City of Atlanta, 864 F.2d 734, 739
(11" Cir. 1989) (compensatory nature of damages in wrongful death action under §1983).

133. Defendant Smith’s acts and omiss_ipns were intentional, malicious, and/or
involved reckless or callous indifference to cipcedent Gregory Gunn’s federally protected
rights, justifyipg an award of punitive damages so as to prevent a recurrence of suchv
misconduct and to deter others from engaging in similar misconduct.

134. Altematiyely, Deféndant Smith’s acts and omiésions directly and
proximately caused the death of decedent Gregory Gunn, rendering Smith liable for
punitive damages pursuant tp C.odp of Alabama §6-5-410, as applied through 42 U.S.C.
§1988. Sée, e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (applying
Georgia’s wrongfui death statute through §1988); Brazier v. Cherry, 293 F.2d 401, 409
(5™ Cir. 1961) (same);' but see Gilmere v. City of Atlanta, 864’ F.2d 734, 739-40 and n. 7

(11™ Cir. 1989).
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COUNTII
42 U.S.C. §1983 — Fourth Amendment

(Use of excessive force leading to death — Defendant Smith)
135. Plaintiffs reallege and incorporate by reference Paragraphs 1 through 82 and

88 through 97, as though set out fuliy herein.

136. Alternatively, even assuming arguendo that Defendant Smith had probable
cause to arrest Mr. Gunn, Defendant Smith’s use of lesé—lethal physical force in tasing
and then using his expandable metal baton to fepeat_edly strike Mr. Gunn, and Defendant
Smith’s use of deadly fdrce in usihg his serQice revolver to repeatedly shoot Mr. Gunn,
were each léga]__]y unjustified, excessive; and objectively unreason able.

137. According to Defendant Smith’s own accounts to the SBI investigators,
upon arriving on McElvy Strg‘et and seeing Mr. Gunn walking on the sidewalk,
Defendant Smith stopped his marked patrol vehicle; got out; stopped Mr. Gunn, and
commanded Mr. Gunn to place his hands on the hood of the patrol vehicle, with which
Mr. Gunn complied. Tr. at 20-23, 26, 30-33, 101, 108-09.

138. By stopping Mr. Gunn and commanding him to ﬁut his hand§ on top of the
vehicle so Mr. Gunn could be frisked, with which Mr. Gunn complied, Defendant Smith
performed an investigative stop and seized Mr. Gunn within the méaning of the Fourth
Amendment to the Uvnitedr Statc’s.Constitution,

139. According td Defendant Smith’s accouﬁts to the SBI investigators, after
Defendant Smith stopped Mr. Gunn and frisked him, Mr. Gunn tried to get away from
Smith and run down the street — i.e., toward Mr. Gunn’s own home. Tr. at 32-33, 35-37,

43.
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140. Défenda:it Smith chased Mr. Gunn only because, according to Smith’s own
accounts to the SBI investigators, Mr. Gunn attempted to get away from Defendant
Smith. See Tr. at 35-36, 38(

141. Defendant Smith then tased Mr. Gunn three (3) times, including twice firing
the taser at Mr. Gunn, and onée using the taser in drive stun modé, which required
Defendant Smith to press the taser directly against Mr. Gunn’s body. See Tr. at 36-38,
43, 45,47-51. |

142. Defendant Smith tased Mr. Gunn only because Mr. Gunn attempted to get.
away from Defendant Smith. See Tr. at 35-38, 42-44, 113-115.

143. When Defendant Smith was tasing Mr. Gunn, Mr. Gunn had not used, tried
to use, or threatened to use any force against Smith; or otherwise given Smith any
reasonable basis to believe Mr. Gunn posed a danger to the safety of Smith or others. Tr.
at 20, 43-44, 74-75.

144. According to Defendam Smith’s own accounts to the SBI investigators,
when Mr. Cunn tried again to get away from Smith during and after the multiple tasings,
Defendant Smith continued to pursue Mr. Gunn and began to hit Mr. Gunn with Smith’s
expandable metal baton. Tr. at 36-38, 42-45, 47-54, 113-115.

145. Defendant Smith admitted to the SBI investigators that he struck Mr. Gunn
multiple times with the expandable metal baton. Tr. at 53.

146. Defendant Smith struck Mr.- Gunn with the expandable metal baton only
because Mr. Gunn attempted to get away from Defendant Smith. See Tr. at 47-54, 113-

115.
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147. When Defendant Smith was striking Mr. Gunn with the eﬁgpandable metal
baton, Mr. Gunn had not qsed, tlried to usé, or threatened to uﬁe any force ag_#inst Smith;
or otherwise given Smith any reasonable basis to believe Mr. Gunn posed a danger to the
safety of Smith or others. See Tr. at 20, 74—75. _ |

148. Afier striking Mr. Gunn repeatedly with the expandable metal baton,
‘Defendant Smith pulled his (Smith’s) service revolver and began shooting at Mr. Gunn.
’fr. at 52-53, 56-57, 61-77 (as to events immediately before shooting, two conflicting
stater-nents by Smith, both of which accounts are inconsistent with the phyéical evidence),
88.

149. When Defendant Smith was firing shots at Mr. Gunn, Mr. Gunn had not
used, tried to use, .()r threatened to use a_n).' force vagainst Smith; or otherwise given Smith
any reasonable basis to believe Mr. Gunn posed a danger to the safet'y of Sniith 6r others.

150. Defendant Smith fired seven (7) shots, see Tr. at 68, five (5) of which struck
Mr. Gunn, killing him. |

151. Any attempt by Mr. Gunn to get away frdm Defendant Smith did not
provide legal justification for Smith to use less-lethal force of tasing or using his
expandable baton to strike Mr. Gunn.

152. Any attempt by Mr. Gunn to get away 'from, Defe‘ndant Smith did not
pro&ide legal justiﬁcétion for Smith té use deadly force by shooting Mr. Gunn.

153. Defendant Smith’s various and multiple uses of f;)rce against Mr. Gunn —

whether tasing him, striking him with the expandable metal baton, or shooting him — all

amounted to seizures within the meaning of the Fourth Amendment.
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154. DefendantrSmith did not attempt to arrest Mr. Gunn at any time dilring their
encounter. |
155. Defendant Smith did not advise Mr. Gunn that Mr. Gunn was under arrest at
any time during their encdunter.
156. Even according to Defendant Smith’s own accounts to the SBI investigators,
Mr. Gunn was not under atrest, nor was Defendant Smith trying to arrest Mr. Gunn, when
Mr. Gunn tried to get away from Defendant Smith bcfore Smith initiated his use of force
on Mr. Guhn; or when Mr. Gunn continued to try to get away during Smith’s tasing of
Mr Gunn and then Smith’s striking of Mr. Gunn with Smith’s expandable metal baton;
or when Smith pulled his (Smith’s) service revolver and began firing at Mr. Gunn. See
Tr. at 36, 38, 42, 46, 53-54, 80-81.
157. Even according to Defendé,nt Smith’s own accounts to the SBI investigators,
Mr Gunn did not pose an immediate thfea,t to Defendant Smith or to others, and was
" simply try to get away from Smith, when Smith initiated his use of force by tasing Mr.
Gunn and duriﬁg the time thét Smith was tasing Mr. Gunn. See Tr. at 20, 35-38, 42-44,
74-75, 113-115.
158. Even ac_cdrdi'ng to Defendant Smith’s own accounts to the SBI investigators,
Mr. Gunn did not pose .a'n immediate threat to Defendant Smith or to others, ’and was
simply try to get away from Smifh, when Smith began striking and continued to strike
Mr. Gunn with the expandable metal baton. See Tr. at 20, 47-54, 74-75, 113-115.
159. Mr. Gunn did not pose an immediate threat to Defenda_rit Smith or to others,
and was simply try to get away from Smith, when Smith began firing and continued to

fire at Mr. Gunn with Smith’s service revolver.
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160. Defendant Smith lacked probable cause to believe Mr. Gunn posed physical (
danger to Smith or others so as to support Smith’s use of less-lethal force of tasing and
striking with the expandable metal baton, or his use of deadly force, against Mr. Gunn.

161. According to his own accounts to the SBI investigators, Defendant Smith
did not warn Mr. Gunn that Smith was. going to shoot or otherwise warn that Smith
would use deadly force before Smith repeatedly shot Mr. Gunn. See Tr. at 115 (in
testimony of SBI Special Agent Dinunzio, the only thing Smith reported having said to
Mr. Gunn, after Mr. Gunn allegedly started to flee, was “numerous times he [Smith] told
Mr. Gunn to stép running and get on the ground”).

162. It was feasible for Defendant Smith to have warned Mr. Gunn that Smith
would shoot or otherWise use deadly fox;ce before Smith began to fire his revolver at Mr.
~ Gunn,

163. Defendant Smith’s use of less-lethal force in tasing and using his
expandable metal baton to repeated.iy strike Mr. Gunn was excessive, legally unjustified,
- and obje,ctively unreasonable; and violated Mr. Gunn’s rights to be free of unreasonable
seizure and use of excessive force under the Fourth Amendment.

164. Deféndant Smith’s use of deadly force in repeatedly shooting Mr. Gunn was
excessive, legally unjustified, and objectively unreasonable; and violated Mr. Gunn’s
rights to be free of unreasonable seiiure and use of excessive force under the Fourth
Amendment. E.g., Tennessee v. Garner, 471 U.S. 1, 12-12, 21 (1985); see, e.g., Graham
v. O’Connor, 490 U.S. 386, 396 (1989).

165. Defendant Smith created a dangerous situation by stopping Mr. Gunn

- without reasonable suspicion, initiating the use of force against Mr. Gunn, and escalating
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the use of force against Mr. Gunn from lesQethal force to deadly force, resulting in
Smiith fatally shooting Mr. Gunn, all without legal justification.

166. Mr. Gunn had a fundamental interest in life under the United States
Constitution.

j 167. Defendant Smith’s actions and omissions, individually and éollectively,
including his initial illegal detention and frisk of Mr. Gunn without reasonable suspicion,
his unjustiﬁed use of less-lethal force in tasing and then repeatedly striking Mr. Gunn,
and ﬁnaliy his unjustified use of deadly for‘cé'in shooting Mr. Gunn multiple times,
proximately caused Mr. Gunn’s death.

168. Defendant Smith’s actions and omissions deprived Mr. Gunn of his
fundamental interest in life, in violation of the United States Constitution;

169. Mr. Gunn’s Fou,rth Amendment right to be free of the use of éxceséive force
or the objectively unreasonaﬁle use of deadly force was clearly established at the time of
his fatal encounter with Defendant Smith. Indeed, that right had been clearly established
for decades. |

170. A reasonable law enforcemenit officer in Defendant Smith’s circumstances
during his encounter with Mr. Gunn could not have b'eliéved that the use of less-lethal
force, whether fasing Mr_T Gunn once or multiple ﬁmes, or striking Mr. Gunn with the
expandable metal baton 6nce or multiple times, was lawful under the circumstances.

171. A reasonable law enforcement officer in Defendant Smith’s circumstances
during his encounter with Mr. Gunn could not have believed that thé use of deadly force,

whether shooting Mr. Gunn once or multiple times, was lawful under the circumstances.

31



Case 2:16-cv-00557-WC Document 1 Filed 07/08/16 Page 32 of 70

172. .Defendan_.t Smith’s actions and omissions, including detaining Mr. Gunn,
frisking Mr.. Gunn, using less-lethal force in tasing and then repeatedly sﬁiking Mr.
Gunn, and finally using deadly force in shooting Mr. Gunn multiple times and killing
him, violated Mr. Gutin’s clearly-established Fourth Amendment rights of which a
reasonable officer would have known. | |

173. As a direct and proximate result of Defendant Smith’s violations of Mr.
Gunn’s Fourth Amendment rights, Plaintiff Nellie Ruth Gli’n'n individually has suffered
financial support that the decedent, Gregory Gunn, had provided her; and lost the society
and companionship of her son, with whom she had resumed a close family unit for
multiple years before his murder, all of which suffering, injuries, and damages will in
reasonable probability continue into the future and\v for the remainder of Plaintiff Guim’s
life. See, e.g.; Carringer v. Rodgers, 331 F.3d 844, 849 (1 1™ Cir. 2003) (policiés
underlying 42 U.S.C. §1983 in case of wrongful death require right of recovery for
survivors, as well as for damages suffered by decedent); Brazier v. Cherry, 293 F.2d 401,
409 (5™ Cir. 1961) (same).

174. Deféndant Smith’s violations of Mr. Gunn’s Fourth Amendment rights
directly and proximately caused decedent Gregor); Gunn to suffer (a) excriiciéting
physical pain and suffering before his death; (b) severe émotional suffering aild mental
anguish, embarrassment, shame, despair, and hopelessness before his death; (c) lost.
eamings and/or loss of earning capacity in the future based on thélprobable duration of
his life if the injury had not occurred; (d) loss of consortium before his death and into the

future; () loss of the enjoyment of the remainder of the probable duration of his life if
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the injury had not occurred; and (f) funeral and burial expenses, all of which are
recoverable by Mr. Gunn’s estate, thi'ough Plaintiff Nellie Ruth Gunn as the estate’s
duly-;ppointed administratrix. E.g., Berry v. City of Muskogee, 900 F.2d 1489, 1507
(10® Cir. 1990) (types of appropriate compenéatory damages in wrongful death action
under §1983); see, e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11™ Cir. 2003)
(policies underlying 42 U.S.C. §1983 in case of wrongful death require right of'liecovery
for survivors, as well as for damages suffered by decedent); Brazier v. Cherfy, 293 F.2d
40 1', 409 (5™ Cir. 1961) (same); see also Gilmere v. City of Atlanta, 864 F.2d 734, 739
(11" Cir. 1989) (compensatory nature of damages in wrongful death action under §1983).

175. Defendant Smith’s acts and omissions were intentional, malicious, and/or
involved reckless or callous indifference to decedent Gregory Gunn’s federally protected
~ rights, justifyihg an award of punitive darhages SO as to prevent a recurrence of such
misconduct and to deter others from engaging in similar misconduct.

176. Alternatively, Defendant Smith’s acts and omissions directly and
proximately caused the death of decedent Grégory Gunn, rendering Smith liable for
punitive damages pursuant to Code of Alabama §6-5-410, as apblied thréugh 42US.C.
§1988. See, e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11™ Cir. 2003) (applying
Georgia’s wrongful death statute through §1988); Brazier v. Chefrry, 293 F.2d 401, 409
(5th Cir. 1961) (same); but see Gilmere v. City of Atlanta, 864 F.2d 734, 739-40 and n. 7

(11* Cir. 1989). /
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COUNT III . .
42 U.S.C. §1983 — Equal Protection — Fourteenth Amendment
{Racial profiling and racially-motivated use of force - Defendant Smith)

177. Plaintiffs reallege and incorporate by reference Pafagraphs 1‘ through 82, 88
‘through 113, 117 through 120, .136, and -1 54 through 164, as though set out fully herein.
178. Defendant Smith told SBI investigatofs that he would have stopped .
“anyone” out at night in the Mobile Heights neighborhood in which Smith was patrolling
on the night in question and in which Gregory Gunn lived. Tr. at 24.
179. Defendant Smith’s advance determination to stop “é‘nyone” who was out in
the neighborhood fails to satisfy the requirement that an investigative stop be justified by
objective facts supporting a “reasonable, articulable suspicion” that the particular
detainee “has been, is, or is about to be engaged in criminal activity.” E.g., United States
v. Place, 462 U.S. 696, 702 (1983). |
180. According to data from the 2010 census conducted by the United States
Census Bureau, the racial composition of the population in the census block that included
Mrt. Gunn’s home, and in each census block in the immediate vicinity in the Mobile
Heights neighborhood, is more than 95 percent African-American (and in some of those
census blocks, 100 percent African-American). See

" http://www.usa.com/AL101002400.html (as accessed May 26, 2016).

181. Data from the same census reflect that the census tract that includes Mr.
Gunn’s neighborhood is relatively low income, with the median income of its residents
ranking 996 out of 1,174 such tracts listed in Alabama. See

http://www.usa.com/rank/alabama-state--median-household-income--census-tract-

rank.htm?hI=AL 101002400&hlst=AL&yr=9000 (as accessed May 26, 2016).
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182. It is a statistical near-certainty that anyone walking in Mr. Gunn’s
neighborhood at any time, including the early morning hours, would Be African-
American.

183. Defendant Smith’s claimed decision that he would have s_tobped “anyone”
he saw out in Mr. Gunn’s lower-income, predominantly black neighborhood, reflected
the stereotypical beliefs that “anyone” out in that ﬁeighborhood, who would alfnost
certainly be African-American, is likely to have been engaged, to be engaged, or to be
about to engage in criminal activity; and/or that any _such‘person is armed and dang‘grous
— in the absence of any objective facts supporting either such conclusion as to the
. particular person stopped.

184. Such an advance defefmination by Defendant Smith to stop “anyone” out in
the Mobile Heights neighborhoqd was tantamount to a dec.isio,n to stop any Affic-an-
American unlucky enough to be out on the street when Defendant Smith was patrolling in
the neighborhood.

185. In fact, Defendant Smith, a white, stopped Mr. Gunn, an African-American,
while Mr. Gunn was simply walking home in his own neighborhood; frisked Mr. Gunn;
énd initiated and escalated the use of force up to and including deadly force against Mr.
Gunn, all based on such racial stereotypés. Defendant Smith took each such action
wholly or at least in part because of Mr. Gunn’s race.

186. In taking such actions -against Mr. Gunn wholly or at least iﬁ part because of
Mr. Gunn'’s race, Defendant Smith violated Mr. Gunn’s right to be free of racial
discrimination under the Equal Protection Clause of the Fourteenth Amendment to the

United States Constitution.
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187. Mr. Gunn’s Fourteenth Amendment right to be free from intentional
discrimination because of race was clearly established at the time of his fatal encounter
with D¢fe_ndant Smith.

188. Defendant Smith’s racially-motivated actions and omissions, including
| detainiﬁg Mr. Gunn, frisking Mr. Gunn, using less-lethal force in tasing and then
repeatedly striking Mr. Gunn, and finally shooti:‘ng Mr. Gunn multiple times and killing
him, ‘violated Mr. Gunn’s clearly-establiéhed Fourteenth Amendment rights of which a
reasonable officer would have known. | |

189. .As a direct and proximétc_;—: result of Defendant Smith’s violations of Mr
Gunn’s right to equal protection under the Fourteenth Amendment, Plaintiff Nellie Ruth
Gunn individually has suffered severe emotional distress and mental anguish and other
pain and suffering; lost regular financial support that the decedent, Gregory Gunn, had
provided her; and lost the society and companionship of her son, with whom she had
resumed a close family unit for multiple years before his murder, all of which suffering,
injuries, and damagés‘ will in reasonable probability continue into the future and for the
remhainder of Plaintiff Gunn’s life. See, e.g., Carringer v. Rodgers, 331 F.3d 844, 849
(11™ Cir. 2003) (policies underlying 42 U.S.C. §1983 in case of wrongful death require
right of recovery for survivors, as well as for damagés suffered by decedent); Brazier v.
Cherry, 293 F.2d 401, 409 (5™ Cir. 1961) (same). |

190. Defendant Smitﬁ’s violations of Mr. Gunn’s Fourteenth Amendment right to
equal protection directly and proximately caused decedent Gregory Guﬁn to suffer (a)

. excruciating physical pain and suffering befére his death; (b) severe emotional suffering

and mental anguish, embarrassment, shame, despair, and hopelessness before his death;
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(c) lost eafnings and/or loss of earning capacity in the future based on the probable
duration of his life if the injury had not occurred; (d) loss of consortium before his deaﬁ
and into the future; (e) loss of the enjoyment of the remainder of the probable duration of
his life if the injury had not occurred; and (f) funeral and burial expenses, all of which are
recoverable by Mr. Gunn’s estate, through Plaintiff Nellie Ruth Gunn as the estate’s
duly-appointed administratrix. E.g., Berryv. City of Muskogee, 900 F.2d 1489, 1507
(10" Cir. 1990) (types of éppropriate compensabry damages in wrongfu] death action
‘under §1983); see, e.g., Carring_ér v. Rodgers, 331 F.3d 844, 849 (1 1% Cir. 2063)
(policies underlying 42 U.S.C. §1983 in case of wrongful death require right of recovery
for survivors, as well as for da@ages suffered by decedent); Brazier v. Cherry, 293 F.2d
401, 409 (5™ Cir. 1961) (same); see also Gilmere v. City of Atlahta, 864 F.2d 734, 739
(11™ Cir. 1989) (compensatory nature of damages in wrongful death action under §1983).

191. Defepdant Smith’s acts and omissions were intentional, malicious, and/or
involved reckless or callous indifference to decedent Gregory Gunn’s federélly protected.
rights, justifying an award of punitive damages so as to prevent a recurrence of such-
miscbrllduct and to deter others from engaging in. sifnilar misconduct.

192. Alternatively, Defendant Smith’é acts and omi;sions directly and
proximately caused the death of decedent Gregory Gunn, rendering Smith liable for
punitive damages pursuant to Code of Alabama §6-5-410, as applied through 42 U.S.C..
§1988. See, e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (applyirig
Georgia’s wrongful death statute through §1988); Brazier v. Cherry, 293 F.2d 401, 409
(5" Cir. 1961) (same); but see Gilmere v. City of Atlanta, 864 F.2d 734, 739-40 and n. 7

(11" Cir. 1989).
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COUNT IV

42 U.S.C. §1983 — Supervisory and Municipal Liability — Fourth Amendment

llegal stop, frisk, and use of force: use of excessive force — Policy, custom or

practice —Defendants Finley and City of Montgomery)
193. Plaintiffs reallege and incorporate by reference Paragraphs 1 through 82, 88

througi_i 120, 136 througl_i 168, and 178 through 186, as though set out fully herein.

- 194. As Chief of Police, Defendant Finley has final authority and makes policy
for the City of Montgomery in establishing and implementing policies and/or procedures
with respect to field interviews, investigative stops, searches, frisks or pat-downs, other
police-citizen encounters, arrests, and the use of force by police against citizens |
(including both less-lethal and deadly force), as well as the legal limits of such activities,
for police ofﬁcer's employed by City of Montgomery.

195. As Chief of Police, Defendant Finley has final authority and makes policy
for the City of Montgomery in establishing mechanisms for reporting specific actions by
City of Montgomery police officers (é.g., where an officer makes an investigative stop of
a citizen or uses force against a citizen) governed by the policies and/or procedures
identified in the preceding paragraph; in monitoring both specific incide’_nis ond patterns
of such ineidents; in monitoring and enforcing compliance with such policies and
procedures; in i'nvestigating'both specific incidents and patterns of such incidents; and in
imposing discipline for violations of such policies and prOcedu‘res. |

196. Upon information and belief, as Chief of Police, and the final policymaker
for the Defendant City of Montgomery as to these matters, Defendant Finley established
and implemented policies and procedures, and/or ratified pre—existing policies and

procedures, regarding field interviews, investigative stops, searches, frisks or pat-downs,
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other police-citizen encounters, arrests, and the use of force by police against citizens
(including both less-lethal and deadly force), for policé officers employed by City of
Montgomery, which policies and procedures themselves violate federal constitu'tional
law.

197. More specifically, such policies and procedures identified in the preceding
paragraph authorize City of Montgomery police officers such as Defendant Smith to
exercise anth_ority beyond the constitutional limits of such activities, in that such policies
and procedures permit (whether explicitly or implicitly) and do not prohibit an officer to:

| a) make an investigative stop for pretextual reasons, and without
reasonable suspicion based on specific objective facts to believe the person being
detained is, was, or is about to be engaged in criminal activity;

b) make an investigative stop based on an unlawful racial profile;

) ﬁisk or pat down a person detained without reasonable suspicion based
on specific objective facts to believe that person is armed and a danger to i.he safety of the
officer or others;

~ d) use less-lethal force, including tasing or striking a subject with an .
expandable metal baion, when it is excessive, unnecessary, and objectively unreasonable
as a matter of law to do so; and | |

e) use déadly force on a subject when it is excessive, unnecessary, and
objectively unreasonable as a matter of law to do so.

198. Acting pursuant to such poiicies and procedures, Defendant Smith made an
investigative stop of Mr. Gunn without reasonable suspicion to believe that Mr. Gunn

was involved in any criminal activity and/or based on an impermissible racial profile;
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frisked Mr. Gunn without reasonable Suspicion to believe Mr. Gunn was armed and a
danger to the safety of Smith or othets; and used less-lethal force and then deadly force
on Mr. Gunn, both of which were eicesjsive, unnecessary, and objectively unreasonable
as a matter of law.

199. Such policies and procedures that violated federal law, as established and/or
ratified by Defendant Finley on behalf of the Defendant City of Montgomery, were the.
moving force behind, and directly and proximately caused, the violations of Mr. Gunn’s
rights and his death. Such poiicies and procedures render liable Defendant Finley in his
individual capacity, based on his actions and establishing or ratifying those unlawful
policies and procedures; and Defendant C'ity of Mor;tgomery, for having official policies
and procedures that themselves violate federal law.

200. Alternatively, even if the policies and procedures of Defendanits Finley and
City of Montgomery regarding field interviews, investigative stops, searches, frisks or
pat-downs, other police-citizen encounters, arrests, and the use of forc_e by police against
citizens (including both lesjs-letﬁal and deadly force), do not themselves violate federal
law, there is and was at the time of the de‘adly encounter bet'weeh Defendant Smith and
- Mr.Gunna persistent and widespread practice among City of Montgomery police
ofﬁcctl's of:

| | a) making investigative stops for pretextual reas;)n's (e.g., to determine
whether an individual owes unpaid traffic or other fines or costs to the Defendant City),
and without reasonable suspicion based on specific objective facts to believe the person
being detained is, was, or lS about to be e‘riéaged in criminal activity;

b) making investigative stops based on an unlawful racial profile;
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- ¢ frisking or patting down persons detained without reasonable suspicion
based on specific objective facts to believe each such person is armed and a danger to the
safety of the _officer or others; |

d) using less—léfhal force, including tasing or striking a subject, when it is
excessive, unﬁecessary, and objectively unreasonable as a matter of law to do so; and

e) using deadly force on a subject when it is excessive, unnecessary, and
objectively unreasonable as a matter of law to do so,
: eﬁch of which amounts to a custom or course o‘f conduct so widespread as to become
informal City policy and a;:quire the force of law. '

201. Even if the formal policies and procedures of the Defendant City of
Montgomery’s police as identified in this Count are not themselves unlawful, |
alternatively the operation of such policies and procedmes “on the street” reflects a
standard operating procedure, and a wide‘Spread and persistent practice ovér many years,
of City of Mon_téomery police officers violating citizens’ federally protected rights in the
ways identified in the preceding paragraph. This standard operating procedure, of a
widespread and persistent practice of violations of citizéns’ rights, is shown by, e.g.,
citizen lawsuits charging police misconduct; citizen complaints to the Police Department,
the City of Montgomery, and elected officials regarding such misconduct; and the Police -
Department’s limited internal re’cofds of individual instances of application of these
policies and procedures, such as investigative stops and incidents involving the ﬁjse of
force.

202. At a_l_.l times inate_rial to this complaint, Defendants F inley and City of

Montgomery have known or have had constructive knowledge of this widespréad and

41



Case 2:16-cv-00557-WC Document 1 Filed 07/08/16 Page 42 of 70

persistent practice of violations, but have refused or failed to take measures reasonably
neces‘safy to prevent or minimize such violations.

203. The response by Defendants Finley and the City of Montgomery to this
widespread and persistent practice of constitutional violations has been inadequate in
multiple ways. These include but are not limited to: a) lach of or inadequate mechanism
for identifying or tracking unconstitutional stops or uses of force; b) lack of or inadequate
documentation of individual stops, individual uses of fofce, and the justification for each;
¢) lack of or inadequate supervisory review of documentation of individual stops or uses
of force énd the justification for either; d) lack of or inadequate mechanism for |
monitoring or tracl&ng unconstitutiohal stops or uses of force; €) lack of unbiased
investigation qf complaints of improper stops or uses of force; f) lack of or inadequate
investigation of complairits of improper stops or usés of force; g) lack of or jnadequate
training regarding the legal limitgtions‘ on investigative stops and the permissible use of
force, bdth less-lethal and deadly force; and h) lack of or inadequate discipline of
individual officers found to have cofnmittgd unlawful stops or uses of for'cé.

204. Violations of citizens’ constitutional rights of the type inflicted on Mr.
Gunn,' specifically including unlawful investigative stops and the use of excessive less-
lethal and/or deadly force, are the known or obvious consequences either of formal City -
of Montgomery policies and procedures that themselves violate federal la§v, orofa
widespread and persistent practice and éustbm of such violations in which Defendants
Finley and the ‘City of Montgomery have a_cquiesced or which they have tacitly
authorized. The actions and omissions of Defendants Finley and the City of

Montgomery, as identified in this Count, reflect deliberate indifference on the part of -
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those defendants to such known or obvious consequences .of their actions and omissions,
as resulted in the deprivation of Mr. Gunn’s federally-protected rights.

. 205. Such widespread and persistent practices of violations by City of
Montgomery police officers of citizens’ constitutional rights, as acquiesced in by.
Defendants Finley and the City of Montgomery, were the moving fotce behind, and
directly and proximately caused, the violations of Mr. Gunn’s rights and his death; and
render liable both Defendants Finley in his individual capacity, for the causal connection
between his own deliberate indifference and Defendant Smith’s violations of Mr. Gunn’s
rights, and City of Montgomery, based on .itsA custom or practice of constitutional
violations that proximately resulted in the violation of Mr. Gunn’s ﬁghts.

" 206. As a direct and proximate result of the actions and omissions of Defendants
Finley and the City of Montgomery causing the violation of decedent Greéory Gunn’s
Fourth Amendment rights, Plaintiff Nellie Ruth Gunn individually has suffered severe
emotional distress and mental anguish and other pain and suffering; lost regular financial
support that the decedent, Gregory Gunn, had provided her; and lost the society and
compgni_onship of her son, with whom she had resumed a close family unit for multiple
years befor.f: his murder, all of which suffering, injuries, and damages will in reasonable
probability continue into the future and for the remainder of Plaintiff Gunn’s life. See,
e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (policies underlying 42 .
U.S.C. §1983 in case of wrongful death require right of recovery for survivors, as well as
for damages suffered by decedent); Braz‘ie; v. Cherry, 293 F.2d 401, 409 (5™ Cir. 1961)

(same).
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\

207. The actions and omissi’oﬁs of Defendants Finley and the City of
Montgomery that led to the violations of Mr. Gunn’s Fourth Amendment rights directly
and proximately (:ausedl decedent Gregory Gunn to suffer (a) excruciating physical pain
and suffering before his death; (b) severe emotionai suffering and mental anguish,
embarrassment, shame, despair, and hopeless‘n’essl before his death; (c) lost earnings
and/or loss of earning capacity in the futﬁr’e based on the probable duration of his life if
the inju,fy had not occurred; (d) loss of consortium before his death and into the future;
(e) loss of the enjoyment of the remainder of the probable duration of his life if the injury
had r;ot occurred; and (f) funeral and burial e,xpenses,‘ all of which are recoverable by Mr.
Gunn’s estate, through Plaintiff Nellie Ruth Gunn as the estafe’s duly-appointed
administratrix. E.g., Berry v. City of Muskogee, 900 F.2d 1489, 1507 (10™ Cir. 1990)

(types of appropriéte compensatory damages in wrongful death action under §1983); see,
‘e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (policies underlying 42
U.S.C. §1983 in caseb of wrongful death require right of recovery for sﬁrvivors, as well as
for damages suffered by decedent); Brazier v. Cherry, 293 F.2d 401, 409 (5™ Cir. 1961) -
(same); see also Gilmere v. City of Atlanta, 864 F.2d 734,739 (1 1% Cir. 1989)
(compensatory nature of damages in wrongfiil death action under §1983).

208. Defendant Finley’s acts and omissions were intentional, malicious, and/or
involved reckless or callous indifference .to decedent Gregory Gllmn’s federally protected
rights, justifying an award of punitive damages against Defendant Finley individually so
as to prevent a recurrence of such misconduét and to deter others from engaging in

similar misconduct..
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209. Altematively; the actions and omissions of Defendants Finley‘and the City
of Montgomery directly_ and proximately caused the deaih of decedent Gregory Gunn,
rendering Finley and_the City of Mentgomery liable for punitive damages pursuant to
Code of Alabama §6-5-410, as applied through 42 U.S.C. §1988. See, e.g., Carringer v.
Rodgers, 331 F.3d 844, 849 (11™ Cir. 2003) (applying Georgia’s wrongful death statute
through §1988); Brazier v. Cherry, 293 F;2d 401, 409 (5™ Cir. 1961) (same); but see
Gilmere v. City of Atlanta, 864 F;Zd 734, 739-40 and n. 7 (11* Cir. 1989); but cf. City of

Newport v. Fact Concerts, Inc., 453 U.S. 247,271 (1981).

42 U.S.C. §1983 — Supervisory and Municipal Liability — Inadequate Training
Fourth Amendment

(!llggal stop, ifrisl;., and use of force: use of excessive force —
Defendants Finley and City of Montgomery)

210. Plaintiffs reallege and incorporate by reference Paragraphs 1 through 82, 88-
120, 178-186, 196-197, and 200-203, as though set out fully herein.-

211. As Chief of Police, Defendant Finley has final authority to train police‘
officers employed by the City of Montgomery Police Department. And as Chief of
Police, Defendaht Finley has final authority and makes policy.for the City of -
Montgomery in establishing and implementing policies and/or procedures with respect to
field interviews, investigative stops, searches, frisks or pat-downs, other police-citizen
encounters, arfests, and the use of force by police against citi'zens (including both less-
lethal and deadly force), as well as the legal limits of such activities, for police officers
employed by City of Montgomery.

212. Defendant Finley failed to establish proper policies and/or procedures with

respect to field interviews, investigative stops, searches, frisks or pat-downs, other police-
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citizen encounters, arrests, and the use of force By police against citizens (including both
less-lethal and deadly force), as well as the legal limits of such activities, for police
officers employed by City of Montgomery.

213. Defendant Finley failed to implement proper policies aﬁd/'or‘- procedures with
respect to field interviews, investigative stops, searches, frisks or pat-downs, other police-
citizen encounters, arrests, and the use of force by police against citizens (including Eoth
less-lethal and deadly force), as well as the légal limits of such activit_i_es, for police
officers employed by City of Montgomery.

214. Altem;clti;'ely, even if Defendant Finley established or affirmed proper

Jormal polilcies and/or procedures with respect to field interviews, investigative stops,
searches, frisks or pat-downs, other police-citizen encounters, arrests, and the use of force
by police against citizens (including both less-lethal and déadly force), as well as the
legal limits of such aCtivities, there are and were at the time of the deadly encounter
between Defendant Smith and Mr. Gunn persistent and widespread practices “on the
street” among City of Montgomery police officers of violatihg citizens’ rights’in those
areas. These persistent and widespread practices amounted to informal _standara

| operating brocedu,re‘s in those areas of police-citizen encounters, and created a culture
among officers té approve of or at least permit such violations, of which Defendant
Finley and/or other supervisory officers wex;e aware or should have been aware, but
which‘they chose to affirm or at least tolerate rather than halt.

215. Defendant Finley and/or other supe‘rviso‘x:y officers in the Montgomery
Police Departmé‘nt failed to adequately train Defendant Smith as to prqper policies and/or

procedures with réspect to field interviews, investigative stops, searches, frisks or pat-
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downs, other police-citizen eﬁcounters, a;'rests, and the use of force by police against
citizens (including both less-lethal and deadly force), as well as the legal‘ limits of such
activities, when Defendant Smith was hired and during Defendant Smith’s employment
asa police officer in the Montgomery Police Department.

216. As adirect and proximate result of the inadequate training of Defendant
Smith by Defendant Finley and/or other supervisory officers in the Montgomery Police
Department as to proper poliéies and/or procedures with respect to field iﬁterv’iéws,
investigative stops, searches, frisks or pat-dbwns, other police-citizen encounters; arrests,
and the use of force by police against citizens (including both less-lethal and deadly
force), as well as the legal limits of such activities, Defenda_nt Smith inferably deemed it
legally permissible to:

a) detain “anyone” who was out at night in Mr. Gunn’s Mobile Heights
neighborhood, without regard to individualized reasonable suspicion that the person
detained had been, was, or was about to be engaged in criminal activity;

b) detain “anyone” who was out at night in Mr. Gunn’s Mobile Heights
neighborhood, based on a racial profile;

¢) detain Mr. Gunn, by stopping him and demanding that he place himself
in a position to be frisked (with which Smith said Mr. Gunn complied); without
reasonable suspicion, based on specific objective facts, to believe Mr Gunn had been,
was, or was about to be engaged in criminal activity;

| d) frisk or pat down Mr. Gunn, whether for weapons or anything else,
without reasonable suspicion, based on specific objective facts, to believe Mr. Gunn was

armed and posed a danger to Smith or others;
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~ ¢) use less-lethal force on Mr. Gunn, inéluding tasing Mr. Gunn and then
striking Mr. Gunn with an expandable metal baton, even though he (Defendant Smith)
did not consider Mr. Gunn “suspicious” or have reasonable suspicion that Mr. Gunn was
iﬁvolyed in any criminal activity;

- ) use less-lethal force on Mr. Gunn, including tasing Mr. Gunn and tﬁen
strikiné Mr. Gunn with an expandable metal baton, only because (according to Smith’s
accounts to the SBI investigators) Mr. Gunn was trying to get away from Defendant
Smith, see Tr. at 20, 35-38, 42-44, 47-54, 74-75, 113-115, and (as Smith told the SBI
investigators) Smith allegedly wanted to hapdcuff Mr. Gunn and find out why Mr. Gunn
was trying to get aWay (again, in the absence of reasonable susr,;icion that Mr. Gunn was
involved in any criminal activity), Tr. at 41-42;.

g) use less-lethal force (apparently as opposed to deadly force) on Mr.
Gunn because (as Smith told the SBI investigators) Smith allegedly “was not sure if Mr.
Gunn had a gun, and he [i.e., 'Smith] didn’t want to shoot him [i.e., Mr. Gﬁnn] in the
back,” Tr at 38-39;

h) Lise less-lethal force on Mr. Gunn, and then apparently deadly force
when less-lethal force allegedly did not produce Smith’s desired result (presumably,
submission), even though Defendant Smith (by his own admission to the SBI
investigators) did not have probable cause to arrest Mr. Gunn, Tr. at 36, 38, 42, 46, 53-
54, 80-81, and thus had no legal right to initiate using any force on Mr., Gunn
whatsoever, much less escalate that use of force; and

| i) use deadly force én Mr. Gunn, even though use of deadly force was

excessive, unnecessary, and objectively unreasonable under the circumstances as
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“Defendant Smith found them, and even though a reasonable officer in those
circumstances could not have found use of such force to be necessary in the situation at
. hand,

each of which Defendant Smith did on the night of the events giving rise to
Plaintiff’s complaint.

217. Contrary to Defendant 'Smith’s apparent beliefs, in fact each of these actioﬁs
violated Mr. Gunn’s federal constitutional rights. Accordingly, the training of Defendant
* Smith by Defendant Fihley and/or other supervisory officers in the Montgomery Polfcé
Department as to proper policies and/or procedures in these areas was inadequate in each
of these particulars, among others. |

218. At all times material to this complaint, Defendants Finley and the City of-
Montgomery had constructive and actual notice of the inadequacies in their training of
the City’s police officers in these areas, and the need for rectifying these deficiencies in
order to provide adequate training in these areas.

219. First, there was a widespread and persistent pattern over many years of City
of Monfgomery police officers violating citizens’ federally protected rights in the ways
identified in paragraphs 200 and 216. This ;videspread and persistent pénem of
violations of citizens’ rights, is shown by, e.g., citizen lawsuits charging policé
misconduct; citizen complaints tobthe Police Department, the City of Montgomery; and
other elected officials, regarding such mi.sconduct; and the Police Department’s limited
internal records of individual instances of application of these policies and procedures, -

such as investigative stops and incidents involving the use of force.
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220. Notwithstanding sucﬁ notice of the deficiencies in, and the need to imprové,

 their traininé of City of Montgomery police officers, Defendants_’Finley and City of
Montgofnery have refused to take measures reasonably designed to address and remedy
those deficiencies in tr'ainiﬁg.

221. Furthermore, or in the altemativé, at all times material to this complaint
Defendants Finley and City of Montgomery have known to a great degree of certainty
that City of Montgomery police ot;ﬁcers will be (a) required frequé_ntly to. make-

| investigative stops, to frisk or pat down persons so'stopped, and fo arrest persons for
alleged criminal activity; (b) required regularly to determine Whether use of force is
needed to effe;:t an arrest or otherwijse, and if so, whether to use less-lethal or instead
deadly force; and (c) required on'o_ccasion to use deadly force, to protect themselves or
others from serious risk of immediate physical harm.

222. The Defendant City having armed its officers with firearms (for deadly
.force) and also tools of less-lethal but still significantly harmful force (e.g., taser,l metal
baton), there is an obvious need for Defendants Finleyjand City of Montgomery to train
officers in the constitutional limitations of the procedures — and especially on the use of”
deadly and less-lethal force — used in dealing with these recurring situations. Stated
differently, even without a pattern of previous vioiations, such training is obviously .
necessary in order to avoid thé constitutional violations highly likely to result if City of
Montgomery police officers receive inadequate training specific to such constitutional
limitations and how to apply them in particular circumstances. E.g., City of Canton v.
Harris, 489 U.S. 378, 390 and n. 10 (1989); see, e.g., Board of County Commissioners of

Bryan Courity, Oklahoma v. Brown, 520 USS. 397, 409-10 (1997).
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223. Defendants Finley and City of Montgomery provided inadequafe training to
City of Montgomery police officers relating to the constitutional limitations relating to
investigative stops, frisking or patting dowh persons so stopped, arrests, the permissible
use of force, and the p‘efmissible use of deadly force, in at least the particular respects in
which Defendant Smith violated Mr. Gunn’s federal constitutional rights as identified
earlier in this Count. |

224. Notwithstanding such deficiencies, and the need to remedy such deﬁciencieé
as shown by the pattém of previous similar violations, or alternatively the ébvious need
to remedy shch deficiencies so as to avoid the high likelihood that they would résult in
the violation of citizens’ constitutional rights (such as those of Mr. Gunn), Defendants
Finley and City of Montgomery chose not to remedy such inadequacies in the training
provided to Defendant Smith and other City of Montgomery police 6ﬂicers. Such refusél
or failure by Defendants Finley and City of Montgomery amounts to deliberate |
inditferenqe to the constituﬁbnal rights of Mr. Gunn and other persons with whom City of
Montgomery police officers come into contact.

225. If Defendant Finley.had established and implemented proper policies and/or
procedures with respect to field iniewiews, ihvestiga_t_ive stops, searches, frisks or pat-
dowﬁs, other police-citizen encounters, arrests, and the use of force by police against
citizens (including both less-lethal and deadly force), as well as the legal limits of such
activities, for police officers employed by Defendant City of Montgomery, and had
adequately _tra'ihed Defendant Smith in those. procedures and the legal limits of such
activities, _Defendant Smith would n_dt have unlawfully detained, frisked, and used '

excessive, unnecessary, and objectively unreasonable force (including both less-lethal
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and deadly force) against Mr. Gunn and killed Mr. Gunn, in violation of Mr. Gunn’s
clearly-established constitutional rights.

226. The inadequate training that Defendants Finley and City of Montgomery |
provided to Defendant Smith was the moving force behind, and directly and proximately
caused, Defendant Smith’s violations of Mr. Gunn’s rights and his death; and renders
liable both Defendants Finley in his individual capacity, for the causal connection
between his own deliberate indifference and Defendant Smith’s violations of Mr. Gunn’s
rights, and the City of Montgomery, based on its policy, custom, or practice of inadequate
tlaining_that proximately resulted in the violation of Mr. Gunn’s rights.

227. As adirect and proximate result of the actions and omissions of Defendants
Finley and the City of Montgomery causing the violation 6f decédent Gregory Gunn’s
Fourth Amendment rights, Plainﬁff Nellie Ruth Gunn individually has suffered severe

| emotional distress and mental anguish ahd other pain and suffering; lost regular financial
support that the decedent, Gregory Gunn, had provided hef; and lost the society and
companionship of her son, with whom she had resumed a close family unit for multiple
years before his murder, all of whi;h suffering;_ injuries, and damages will in reasonable
probability continue into the future and for the remainder of Plaintiff Gunn’s life. See,
e.g., Carringerv. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (policies underlying 42
U.S.C. §1983 in case of wrongful death require right - of recovery for survivors, as Well as
for damages suffered by décedent)_; Brazier v. Cherry, 293 F.2d 401, 409 (5™ Cir. 1961)
(same). |

228. The actions and omissions of Defendants Finley and the City of

Montgomery that led to the violations of Mr. Gunn’s Fourth Amendment rights directly
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| and proximately caused decedent Gregory Gunn to suffer (a) eXCruqia_ti‘ng physical pain
and suffering before his death; (b) severe emotional suffering and mental anguish,
embarrassment, shame, despair, and hopelessness before his death; (c) .lost earnings
and/or loss of ear’ning‘ capacity in the future based on the probable duration of his life if
the injury had not occurred; (d) loss of consortium before his death and into the future;
(e) l;)ss of the enjéyfnent of the remainder of the probable duration of his life if the injury
had not occurred; and (f) funeral and burial expenses, all of which are recoverable by Mr.
Gunn’s estate, through Pléintiff Nél_lie Ruth Gunn as the estate’s duly-appointed
administratrix. E.g., Berry v. City of Muskogee, 900 F2d 1489, 1507 (10th Cir. 1990)
" (types of appropriate compensatory damages in mongﬁl death action under §1983); see,
e.g., Carringer v. Rodgers, 331 F.3d 844, 849 (11" Cir. 2003) (policies underlying 42 |
U.S.C. §1983 in case of wrongful death require right of recovery for survivors, as wellr as
for damages suffered by decedent); Brazier v. Cherry, ‘293 F.2d 401, 409 (5th Cir. 1961) |
(same); see also Gilmere v. City of Atlanta, 864 F.2d 734, 739 (1 1" Cir. 1989)
(compensatory nature of dzﬁnages in wrongful degth action under §1983).

229. Defendant Finley’s acts and omissions were i'n'tentioﬂa}, malicious, and/or
involved reckless or callous indifference to decedent Gregory Gunn’s federally protected
rights, justifying_an award of punitive damages against Defendant Finley individually so
as to prevent a recurrence of such misconduct and to deter others from engaging in
similar misconduct.

230. Alternatively, the actions and omissions of Defendants Finley and the City
of Moritgomery directly and proximately caused the death of decedent Gregory Gunn,

rendering Finley and the City of Montgomery liable for punitive damages pursuant to
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Code of Alabama §6—5-410 as applied through 42 U.S.C. §1988. See, e.g., Carringer v.
Rodgers, 331 F.3d 844, 849 (1 1" Cir. 2003) (applying Georgia’s wrongful death statute
through §1988); Brazier v. Cherry, 293 F.2d 401, 409 (5® Cir. 1961) (same); but see
Gilmere v. Cit)z of Atlanta, 864 F.2d 734, 739-40 and n. 7 (11® Cir. 1989); but ¢f. .City of

Newport v. Fact Concerts, Inc., 453 U.S. 247, 271 (1981).

COUNT VI

Neglect, carelessness, or unskillfulness causing wrongful death — Alabama law
(Illegal stop and use of force; use of excessive force -- Defendant Smith)

231. Plaintiffs reallege and incorporate by reference Paragraphs 1 through 82, 91,

100, 104, and 106, as though set out fully herein.

232. Defendant Smith owed Mr. Gunn a duty of care to act as a skilled or
proficient officer would act, or as a reasonabl;} prudent law enforcement officer would
act, in similar circumstances. |

233. Defendant Smith was negiigent and/or failed to act toward Mr. Gunn with
the level of care that a skilled or proficient officer would have exercised in similar
circumstances, e.g., City of Birmingham v. Thompson, 404 So.2d 589, 592 (Ala. 1981)
(defining “unskilled” for purposes of Code of Alabama §1 1-47-i90 as “lacking in skill or
proficiency,” i.e., a response by a law enforcement officer that “would fall below that
response which a skilled or proficient officer would exercise in similar circumstances”),
thereby breaching the duty Smith owed to Mr. Gunn, in at least the following acts and
omissions, among others:

a) Defendant Smith detained Mr. Gunn, by stopping him énd deﬁlanding

that he place himself in a position to be frisked (with which Smith said Mr. Gunn
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“complied), without reasonablebsuspicion, based on specific objective facts, to believe Mr.
Gunn hati been, was, or was about to be engaged in criminal activity;
b) Defendant Smith frisked or patted down Mr. Gunn without reasonable
suspicien, based on specific objective facts, to believe Mr. Gunn was armed and posed a
danger to Smith or others;
¢) Defendant Smith used less-lethal force on Mr. Gunn, including tasing
Mr. Gunn and then striking Mr. Gunn with an expandable metal baton, even though he
(Defendant Smith) did not consider Mr. Gunn “suspicious” or have reasonable suspicion
~ that Mr. Gunn was involved in any criminal activity; |
d) Defendant Smith used less-lethal force on Mr. Gunn, including tasing
Mr. Gunn and then striking Mr. Gunn with an expandable metal baton, only‘because
(according to Smith’s accounts to the SBI investigators) Mr. Gunn was trying to get away
from Defendant Smith, see Tr. at 20, 35-38, 42-44, 47-54, 74-75, 113-115, and (as Smith
t01d the SBI investigators) Smith allegedly wanted to handcuff Mr. Gunn and find out
why Mr. Gunn was trying to get away (again, in the absence of reasonable suspicion that
Mr. Gunn was involved in any criminal activity), Tr. at 41-42;
€) Defendant Smith used less-lethal force (apparently as opposed to deadly
force) on Mr. Gunn because (as Smith told the SBI investigators) Smith allegedly “was
not Sure if Mr. Gunn had a gun, and he [i.e., Smith] didn’t want to shoot him [i.e., Mr.
Gunn] in the back,” Tt. at 38.39; | |
f) Defendant Smith used less-lethal fotce on Mr. Gunn, and then
apparently deadly foree, when less-lethal force allegediy did not produce Smith’s desired

result (presumably, submission), even though Defendant Smith (by his own admission to
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the SBI investigators) did not have probable cause to arrest Mr. Gunn, Tr. at 36, 38, 42,
46, 53-54, 80-81; and thus had no legal right to initiate using any force on Mr., Gunn
whatsoever, much less increase that use of force, or escalate that use of force to the use of
deadly force;

g) alternatively, even if Defendant Smith had probable cause to arrest Mr.
Gunn, by his own accounF_ to the SBI investigators, Defendant Smith never told Mr. Gunn
that he (Mr. Gunn) was under arrest and never tried to arrest Mr. Gunn?, and both
Defendant'Smith’s use of 1ess—lethal force and his use of deadly fdrce on Mr. Gunn were
excessive, not measured or patterned for the circumstances, more force than was
necessary to have effectuated an arrest,‘ and objectivély unreasonable; |

h) Defendant Smith used deadly force on Mr. Gunn, even though use of -

~ deadly force was excessive, unnecessary, not measured or patterned for the

circumstances, and objectively unreasonable under the circumstances as D.efendant Smith
found them, and e§en though a reasonable or skilled or proficient officer in those
circumstances could not have found use of such force to be necessary in the situation at
hand, e.g., Franklinv. City of Huntsville, 670 So.2d 848, 852 (Ala. 1995) (reversing
dismissal of illegal arrest and excessive force claims against both individual and
municipal defendants); City of Birmingham v. Thompson, 404 So.2d 589, 592 (Ala. 1981)
(affirming jury verdict and judg‘mgnt against municipal defendant on excessive force

claim); and

? According to Special Agent Dinunzio’s testimony, the only statements Smith reported
making to Mr. Gunn were commanding Mr. Gunn to take his hands out of his pockets
and put them on the hood of the car, when Smith detained and frisked Mr. Gunn; and
stating that “numerous times he [Smith] told Mr. Gunn to stop and get on the ground,”
after Mr. Gunn allegedly ran after being frisked. See Tr. at 30-31, 115.
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i) Defendant Smith shot Mr. Gunn, not just once but multiple times,
without legal justiﬁcétion, killing him.

234. Defendant Smith lacked even arguable reasonable suspicion, l;aéed on
specific objective facts, that Mr. Gunn had been, was, or was about to be engaged in
criminal activity, to justify detaining Mr. Gunh.

235. Defendant Smith lacked even arguable reasonable suspicion, based on
sﬁeciﬁc objective facts, to believe Mr. Gunh'was armed and pésed a danger to Smith or
others, to justify frisking or patting down Mr. Guﬁn.

236. Defendant Smith had no warrant and lacked even arguable probable cause to
arrest M. Gunn, to justify use of even minimai force — much less tasing, beating, or
shooting -- againsf Mr. Gunn. E.g., Franklinv. City of Huntsville, 670 So.26 848, 852
(Ala. 1995) (“before any force can be used in making an ﬁest, prpbable cause must exist
to make a lawful arrest™); see, e.g., Borders v. City of Huntsville, 875 So.2d 1168, '1 179-
1180 (Ala. 2003) (adopting “arguable probable cause” as standard gOve_:rhing peace
officer immunity for alleged illegal arrést).

237. A réasonéble or skilled or proficient officer in Defend_ant Smith’s -
circum‘stanpes could n‘pt have believed that use of the less-lethal force of tasing Mr.
Gunn, whether once or multiplg times, was necessary in the situation at hand, or was
mgasured or patterned for. the circumstances. E g., Franklin, 670 So.2d at 852.

238. A reasonable or skilled or proficient officer in D’efenda’nt Smith’s

circumstances could not have believed that use of the less-lethal force of striking Mr.

Gunn with an expandable metal baton, whether once or multiple times, was necessary in
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the situation at hand, or was measured or patterned for the circumstances. E.g., Franklin,
670 So.2d at 852.

| 239. A reasonable or skilled or proficient officer in Defe‘ndaﬁt Smith’s
circumstances could not have believed that use of déadly force in shobting Mr. Gunn,
whether once or multiple times, was necessary in the situation af hand, or was measured
or patterned fpr the circumstances. E.g., Frargklin, 670 So.2d at 852.

' 240. In (a) detaining Mr. Gunn without eveh arguable reasonable suspicion to
believe Mr. Gunn was involved in criminal activity, (b) frisking or patting down Mr.
Gunn without even arguable reasonable suspicion to believe Mr. Gunn Was armed and
posed a danger to Smith ér others, (c) using any degree of force on Mr. Gunn witﬁout

-even arguable probable cause to arrest Mr. Gunn, and (d) using deadly force (by shooting
Mr. Gunn) or (€) even less-lethal force (by tasing and then striking Mr. Guan) when a
reasonable or a reasonably skilled or proficient oﬁ'llc_err in Smith’s circumstances could not
have believed such force was necessary in the situation at hand, was measured or
patterned for the circumstances, or was objectively reasonable, among other actions,
Defendant Smith acted‘bey,ond his discretionary authority or under a mistaken
interpretation of the law, as such discretion is eliminated or restricted by Article I,v§_5 of
the Constitution of Alabama of 1901, Title .15 of the Code of Alabama, and other
Alabama state law.

241. In the actions listed in the preceding paragraph, among other actions,
Defeﬁdant Sﬁ1ith acted contrary to what is required by the United States Constitution or

laws, the Constitution of Alabama of 1901 (including but not limited to Article I, §5), and
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“other laws, rules, or regulations of Alabama enacted'o'r promulgated for the purpose of
regulating the activities of law enforcement officers in Alabama.
242, Dgfendant Smith’s careless and unskiilful acts and omissions, for .which he
is not entitled to state agent or peace officer immunity, directly and proximately caused
the death of decede‘nt Greéory Gunn, rendering Smith liable for punitive damages

| pursuant to Code of Aiaba’ma §6-5-410.

" COUNT VII
Neglect, carelessness, or unskillfulness causing wrongful death — Alabama law
nadequate policies and training authorizing unlawful investigative stops.

frisks, and use of force — Defendant Finley)

243. Plaintiffs reallege and inc_:orporaite by reference Paragraphs 1 through 82, 91,
100, 104, 106,‘ 232-233, 236, and 242, as though set out fully_ herein.

" 244. As Chief of Police, Defendant F inléy has final authority to establish and
implement policies and/or procedures with respe;:t to field interviews, investigative stops,
searches, frisks or pét-downs, other police-citizen encounters, .an'ests, and the use of force
by police against citizens (including both less-lethal and deadly force), as well as the
| legal limits of stch activities, for police officers employed by the Defendant City of
-‘Montgomery.

.245. As Chief of Police, Defendant Finley owed Mr. Gunn and other citizens in
the City of Montgomery who may encounter Montgomery police officers a duty of care
té act as a skilled or ptoﬁcie’nf Chief of Police ‘would act, or as a reasonably prudent
Chief of Police would act, in establishing such policies and/or procedures, and in
providing adequate training in such policies and procedures, for Defendant Smith and

other Montgomery police officers.
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246. Upon information and belief, as Chief of Police, and the final policymakgr
for the Defendant City of Montgomery as to these matters, breaching his duty through his
neglect or carelessness or unskillfulness, Defendant Finley established and implemented
policies and procedures, and/or ratified pre-existing policies and procedures, regarding
field interviews, investigative stops, searches, frisks or pat-downs, other police-citizen
encounters, a,fresfs, and the use of force by police against citizens (including both less-
lethal and deadly force), for police officers efnployed by City of Montgomery, which
policies and procedures themselves violate federal constitutional law, ‘the Alabama
constitution, Alabamé statutes, andfor other Alabama law.

247. More specifically, such policies and procedures identified in the preceding
paragraph authorize City of Montgomery police officers such as Defendant Smith to
exercise authority beyond the legal limits of such activities, in that such policies and
proced_ufes permit (whether explicitly or implicitly) and do not prohibit an officer to:

a) make an investigative stop for pfe’textual reasons, and without
reasonable suspicion based on specific objective facts to believe the person being
detained is, was, or is about to be engaged in criminal activity;

b) make an investigative étop based on an unlawful racial profile;

c) frisk or pat down a person detained without reasonable suspicion based
on specific objective facts to believe that person is armed and a danger to the safety of the
officer or others; |

d) use less-lethal force, including tasing or striking a subject with an
expandable metal baton, when it is excessive, unnecessary, and .obj‘ec'ti‘vely unreasonable

as a matter of law to do so; and
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e) use ldead.ly force on a subject when it is excessive, unnecessary, and
objectively unreasonable as a matter of law to do so.

248. Acting pursuant to such policies and pro.ceciures, Defendant Smith made an
investigative stop of Mr. Gunn without reasonable suspicion to beli¢ve that Mr. Gunn
‘was invol\.led in any criminal activity and/or based on an impermissible racial profile;
frisked Mr. Gunn without reasonable suspicion to believe Mr. Gunn was armed and a
danger to the safety of Smith or others; and used less-lethal force and then deadly force
on Mr. Gunn, both of which were exceasive,, unnecessary, and objectively unreasonable
as a matter of la;av._

249, In esfablishing and implementing policies and procédures that authorize City
of Montgomery police officers such as Defendant Smith to exercise authority beyond the
lag'al limits of such activities, as described in the preceding three paragraphs, among
other actions, Defendant Finley acted beyond his discretionary authority or under a
misfake‘n interpfetation of the law, as subh discrétion is eliminated or restricted by Article
I, §5 of the Constitution of Alabama of 1901, Title 15 of the Code of Alabama, and other
Alabama state law.

250, In establishing and implementing policies and procedures that authorize City
of Montgomery police officers such as Defendant Smith to exercise authority beyond the
legal limits af such activities, as described earlier in this- Count, among other actions,
Defendant Finley acted contrary to what is required by the United States Constitution or
laws, the Constitution of Alabama of 1901 (inaluding but not limited to Atticle I, §5), and
other laws, rules, or regulations of Alabama enacted or promulgated for the purpose of

- regulating the aCtivities of law enforcement officers in Alabama.
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251. Furthermore, or in the altemati;/e, as Chief of Police, Defendant Finley has
'~ final authority to train police ofﬁeers employed by the City of Montgomery Police
Department. | |

252. Breaching his duty through his neglect or carelessness or u"ns‘killfulness,
Defendant Fin,ley failed to establish proper policies and/or procedures with respect to |
field interviews, investigative stops, searches, frisks or pat-downs, other police-citizen
encounters, arrests, and the use of force by police against citizens (including both less-
lethal and deadly force), as well as the legal limits of such activities, for police officers
employed by City of Montgomery.

253. Breaching his dufy through his neglect or carelessness or unskillfulness,
Defendant Finley failed to implenient proper policies and/or procedures with respect to
 field interviews, investigative stops, searches, frisks or pat-downs, other police-citizen

encounters, arrests, and the use ef foree by police against citizens (including both less-
lethal and deadly force), as well as the legal limits of such activities, for poliee officers
‘employed by City of Montgomery.

254. Breaching his duty through his neglect or carelessness or unskillfulness,
Defendant Finley and/or other supervisory efﬁcers in the Montgomery Police Department
failed to adequately train Defendant Smith as to proper policies and/or procedures with
respect to field interviews, investigative stops, searches, frisks or patﬁowns, other police-
citizen encounters, arrests, and the use of force by police against citizens (including both
less-lethal end deadly force), as well as the legel limits of such activitiee, when Defendant
Smith was hired and during Defendant Smith’s employment as a police officer in the

Montgomery Police Department.
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255. Asa direct.and proximate result of the inadequate training of Defendant
Smith by Defendant finle‘y and/of other supervisory officers in the Montgomery Police
Department as to proper policies and/or procedures with respect to field interviews,
investigative stops, searches, frisks or pat-downs, other police-citizen encountets, arrests,
and the use of force by police agéinst citizens (including botﬁ less-lethal aﬁd deadly
force), as well as the legal limits of such activities, Defendant Smith inferably deemed it
legally permissible to:

a) detain “anyone” who was out at night in Mr. Gunn’s Mobile Heights
neighborhood, without regard to individualized reasonable suspicion that the person
detained had been, was, or was about to be engaged in ériminal activity;

b) detain “anyone” who was out at night in Mr. Gunn’s Mobile Heights
neighborhood, based on a racial profile;

c) detain Mr. Gunn, by stopping him and demanding that he place himself
in a position to be frisked (with which Smith said Mr. Gunn complied), without
reasonable suspicion, based on specific objective facts, to believe Mr. Gunn had been,
was, or was about to be engaged in crim_ina_l activity;

d) frisk or pat down Mr. Gunn, whether for weapons or anything else,
without reasonable suspicioﬂ, based on specific objective facts, to believe Mr. Gunn was
armed and posed a danger to Smith or others; |

e) use less-lethal force on Mr. Gunn, including tasing Mr. Gunn and then
striking Mr. Gunn with an expandable metal baton, évén though he (Defendant Smith)
did not consider Mr. Gunn “suspicious” or have reasonable suspicion that Mr. Gunn was

~ involved in any criminal activity;
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f) use less-lethal force on Mr. Gunn, including tasing Mr. Gunn and then
striking Mr. Gunn with an expandable metal baton, only because (according to-Smith’s
accounts to the SBI investigators) Mr. Gunn was trying to get away from Defendant
Smith, see Tr. at 20, 35-38, 42-44, 47-54, 74-75, 113-115, and (as Smith told theVSBI
investigators) Sﬁlith allegedly wanted to handcuff Mr. Gunn and find out why Mr. Gunn
was trying to get away (again, in the absence of reasonable suspicion‘that Mr. Gunn was
involved in any criminal activity), Tr. at 41-42; |

g) use 1ess-lethgl force (apparenﬂy as opposed to deadly force) on Mr.
Gunn because (as Smith told the SBI investigators) Smith allegedly “was not sure if Mr.
Gunn had a gun, and he [i.e., Smith] didn’t want to shoot him [i.e., Mr. Gunn] in the
back,” Tr. at 38-39; |

h) use less-lethal force on Mr. Gunn, and then apparently deadly force
when less-lethal force allegedly did not produce Smith’s desited result (presumably,
submission), even though Defendant Smith (by his own admission to the SBI
investigators) did not have probable cause to arrest Mr. Gunn, Tr. at 36, 38, 42, 46, 53-.
54, 80-81, anci thus had no legal right to initiate using any force on Mr. Gunn whatsoever,
much less escalate that use of force; and /

i) use deédly force on Mr. Gunn, even though use of deadly force was
excessive, unnecessary, and objectively unreasonable under the circumstances as
Defendant Smith found them, and .even though a reasonable officer in those

circumstances could not have found use of such force to be necessary in the situation at
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each of which Defendant Smith did on the night of the events giving rise to
Plaintiff’s complaint.

256. Contrary to Defendant Smith’s épp'arent beliefs, in fact each of these actions
violated Mr. Gunn’s rights under the United States constitution or laws, the Alabamé
constitution or laws, and/or other Alabama law. Accordingly, the training of Defendant
Smith by Defendant Finley and/or other supervisory ofﬁcersiﬁ the Montgomery Pplice
Department as to proper policies and/or précedures in these areas was inadequate in each
of these particulars, among others. |

257. Defendants Finley and City of Montgomery prow)ided inadequate training to
City of Montgomery police officers relating to the legal limitations relating to
investigative stops, frisking or patting down persons so stopped, arrests, the permissible
use of force, and the permissible use of deadly force, in at least the particﬁlar respects in
which Defendant Smith violated Mr. Guﬁn’s rights under United States and/or Alabama
law as identified earlier in this Count.

| 258. In providing inadequate training that authorized (either explicitly or
implicitly) City of Montgomery police officers such as Defendant Smith to exercise
authority beyond the legal limits of such activities, as described in the preceding three
paragraphs, among 6th‘er actions, Defendant Finley acted beyond his discretionary
authority 6r under a mistaken interpretation of the law, as such discretion is eliminated or
restricted by Article I, §5 of the Constitution of Alabama of 1901, Title 15 .of the Code of
Alabama, and other Alabama state law. | |

259. In providing inadequaté training that authorized (either explici.tl_y or

implicitly) City of Montgomery police officers such as Defendant Smith to exercise
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authority beyond thé legal limits of such aﬁtiizities, as described earlier in this Count,
among other actions, Defendant Finley acted contrary to whaf is required by the Un_ited |
States Constitution olr laws, the Constitution of Alabama of 1901 (includi‘ng but not
limited to A’rticle I, §5), and other laws, rules, or regulations of Alabama enacted or
promulgated for the purpose of regulating the activities of law enforcement officers in
Alabama.

, 260. Such policies and procedures that violated federal law, the Alabama
constifution, Alabama statutes, and/or other Alabama law, as established and/or ratified
through the neglect, carelessness, and/or unskillfulness of Defendant Finley, for which he
is nof entitled to state agent or peace officer immunity, directly and proximately caused
Defendant Smith’s violations of Mr. Gunn’s rights, including Mr. Guﬁn’s death; thereby
rendering Defendant Finley liable for punitive damages pursuant to Code of Alabama §6-
- 5-410. |

261. Furthermore, or in the alterative, the inadequate training that Defendant
‘Smith received from Defendant Finley, through Defendant Finley’s neglect, carelessness,
and/or unsk,illﬁ;lnes's, for Which Defendant Finley is not entitled to state agent or peace
officer immunity, directly and proximately caused Defendant Smith’s violations of Mr.
Gﬁnn’s rights, including Mr. Gunn’s death; tiwreby rendering Defendant Finley liable for
punitive damages pursuant to Code of Alabama §6-5-410.
COUNT vViII

Vicarious/Respondeat Sumrior Liability — Wrongful death — Alabama law
- (Defendant City of Montgomery)

262. Plaintiffs reallege and incorporate by reference Paragraphs 1 through 82, 91,

100, 104, 106, 232 through 242, and 244 through 261, as though set out fully herein.
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263. Defendant City of Montgomery is liable pursuant to Code of Alabama §11-
| 47-190 for damagés for injury done to or wrong suffered by decedent Gregory Gunn,
through the neglect, carelessness, or unskillfulness of Defendants Smith and F inley, as set
out in the preceding two counts against Defendants Smith and Finley, respectively.

264. With respect to the circumstances giving rise to Plaintiff’s complaint,
Defendant Smith acted in the line of duty and within the line and scope of his
employment with the Defendant City of Montgomery in negligently, cafelessly, or

* unskillfully conducting an investigative stop and ﬁ*isk of Mr. Gunn, using less-lethal and
then deadly force against Mr. Gunn, and fatally shooting Mr. Gunn; and aéted in
furtherance of the Defendant City of Montgomery’s business in inve.:stiga,ting‘or
- preventing possible cr.ime, questioning potential suspects, apprehending and punishing
perpetrators of crilﬁe,.and protecting the public.

265. With'res'pect to the circumstances giving rise to Plaintiff’s complaint,
~ Defendant Finley acted in the line of duty and With‘in_ the line and scope of his
employment with the Defendant City of Montgomery in negligently, carelessly, or
unskillfully establishing, implementing, and training City of Montgomery police officers,
including Defendant Smith, as fo proper procedures regarding investigative stops,
protective frisks or pat-downs, arrests, and use of force, and the legal limits of such
activities. With respect to the circumstances giving rise to Plaintiff’s complaint,
Defendant Finley acted in furtherance of the Defé‘ndant City of Montgomery’s business
in establishing appropriate procedures regarding law enforcement act.ivities, and traihing

City of Montgomery police officers properly to carry out those activities in investigating
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or preventing possible crime, questioning potential suspects, apprehending and punishing
perpetrators of crime, and protecting the public.

266. The negligent, careless, or unskillful acts and omissions of Defendants
Smith and Finley, acting in the line of duty, within the line and scope of their
employment with the Defendant City of Montgomery, and in furtherance of the business
of the Defendant City of Montgomery, directly and proximately caused the death of Mr.
Gunn, thereby rendering the Defendants Smith, Finley, and City of Montgomery liable

for punitive damages pursuant to Code of Alabama §§6-5-410 and 11-47-190.

WHEREFORE, Plaintiff Nellie Ruth Gunn, individually and as administratrix of
the estate of Gregory Z. Gunn, deceased, demands judgment against Defendants for relief
as follows: |

1) against Defendants Smith, Finley_, and the City of Montgomery for
compensatory damages to Plaintiff Nellie Ruth Gunn kindivi(‘iually, arising out of the
violations of decedent Gregory Z. Gunn’s federally-protected rights, as enforced through
42 US.C. §i9s3 (Counts I through V);

2) against Defendants Smith, Finley, and the City of Montgomery for

~“compensatory damages to Plaintiff Nellie Ruth Gunn as administratrix of the estate of
decedent Gregory Z. Gunn, arising out of the violations of Mr. Gunn’s federally-
protected rights, as enforced through 42 U.S.C. §1983 (Counts 1 through V);
3) against Defendants Smith, Finley, and the City of Montgomery for pun'itiVé

damages to Plaintiff Nellie Ruth Gunn as administratrix of the estate of decedent Gregory
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Z. Gunn, arising out of the violations of Mr. Gunn’s federally—protécted ﬁghts, as
enforced through 42 U.S.C. §1983 (Counts I through V); |

4) against Defendants Smith, Finley, and City of Montgomery for puniti?e_
damages to Plaintiff Nellie Ruth Gunn as admjlﬁstratrix of the estate of decedent Gregory
‘Z. Gunn, for Defendants’ neglect, carelessness, and/or unskillfulness that caused t_hg
wrongful dg#_th of Mr. Gunn, pursuant to Code of Alabama §6-5-410 (Counts VI through
VIID; - | |

5) interest;

6) costs;

7) reasonable attorneys’ fees pﬁrsuant to 42 U.S.C. §1988 (Counts I through V);

and
~ 8) all other and further relief to which Plaintiff may justly be entitled.
Respectfully submitted,
C TYRO C.MEANS (MEAQ03)

H. LEWIS GILLIS (GILO11)

OF COUNSEL:

MEANS GILLIS LAW, LLC

P.O. Box 5058

60 Commerce Street, Suite 200
Montgomery, Alabama 36103-5058
Telephone:  (334) 270-1033
Facsimile:  (334) 260-9396
tcmeans@meangillislaw.com

hlgillis@meansgillislaw.com /
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'OF COUNSEL:

ENGLEHART LAW OFFICES
9457 Alysbury Place

Montgomery, Alabama 36117-6005
Telephone: ~ (334) 782-5258
Facsimile:  (334) 270-8390

- jmenglehart@gmail.com
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MARK ENGLEHART (ENGO007)

Counsel for Nellie Ruth Gunn, individually
and as Administratrix of the Estate of
Gregory Gunn, Deceased

JURY DEMAND

Plaintiff demands trial by jury of all issues so triable.

s (A~

'QE COUNSEL

DEFENDANTS ARE TO BE PERSONALLY SERVED BY SPECIAL PROCESS
SERVER AT THE FOLLOWING ADDRESSES

City of Montgomery
c/o Brenda Gale Blalock
City Clerk

. City Clerk's Office, City Hall
103 North Perry Street
Montgomery, Alabama 36104

Ernest N. Finley, Jr.-
Montgomery Police Department
320 North Ripley Street
Montgomery, Alabama 36104

Aaron Cody Smith
950 Emerald Mountain Parkway
‘Wetumpka, Alabama 36093-3812
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