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North Carolina Departmenl of Environmental Quality 
21 7 West .Iones Street 
Raleigh. North Carolina 27603 

Dear Secretary van der Vaa.1: 

l am v.Ti ling as a follow up to ou r discussions last November concerning the initial findings or the Environmenlal Protection Agency Region 4 (EPA) differential oversight review of the North Caro lina Department of Environmental Quality (NCDEQ) enforcement programs. EPA initiated the review in response to performance trends observed in NCD EQ's State Review Framework (SRF) metrics during the Annua l Data Metrics Analysis (ADMA). The FYI4 ADMA for North Caroli na revealed s ignificant downward trends over the prior four years (FY II - FY 14) in several key enforcement re lated mctrics. including drops in informal and formal enforcement actions, penalties. and signi fieant non-compliance designations. The drop in enforcement outputs and outcomes coincides with several legislative and policy changes made in 20 II which became effeclive in fY 12. 

EPA notified NCDEQ in early 20 15 that additional review was needed to detem1ine if the State was meeting its delegated responsibilities for compliance assunu1cc implementation. To ad vance EPA· s understanding ofNCDEQ 's progn.uns, review teams consisting of Office Enforcement Coordination (OEC) staff and representati ves for the Clean Air Act (CAA), Clean Water Act (CW A), and Resource Conservation and Recovery Act ( RCRI\) conducted a differential oversight review of records or recent \ 'io lar ions and enforcement acti vities. These reviews were completed in FY 15. and a summary of th e results was shared \·Vith your senior enforcement managers in our annual CPA/State compliance assurance mee ting on November 9, 2015. 

As promised durin g our meeting. I have included with thi s letter a more detailed descriptio n ami examples of the concerns our revie,..vs have identili ed. Additionally. I have a lso articulated proposed steps I believe a re needed to address each issue. I suggest that NCDEQ and EPA schedule a meeting in Raleigh or At lanta within the next few weeks to begin outlin ing a plan lor addressing the identified concerns. 

\Vhilc there is still much work to be done, I am encouraged to see recent improvements retlected in the oversig iH file reviews and some o f the FY 15 AOMA metrics. and I wanted to acknowledge the progress in these areas. These improvements are a step in the right direction, and I hope they can form the f(nmdation for funher progress. However. consislent with the Agency' s National Stratc!.!v li.)r lmprovinu thcrs i!.!ht or State Enlorccmenl J>crlo nnancc. EPA will continue to pursue appropria te escalation actions to address the concerns we have identi fied ifadequalc progress is nol made. These e ffo rts may Internet Address (URL1 • http.i/www ep:t.gov R·_'C',.'It.·ct nct\CI:mtL' . Prmh'<l \'o'11h Vcqct .. lb,\· Qtl Aa~cd lnh·~ 00 Ht·t~)Cit~{' P,tpel lt~llllltlltJ!tl ·m Poo.;I('CHl~lllllt.?t) 



include additional EPA oversight of inspections and enforcement, independent EPA actions, and reviews 
of program authorization. 

My sense from our meeting in November was that NCDEQ enforcement managers agreed with EPA ·s 
findings and sought specific input on areas of resolution. I look forward to establishing specific steps 
toward improvement. As always, fee l free to contact me to discuss any ideas or concerns. 

Enclosure 

cc: Mr. John Evans, Chief Deputy Secretary 

Sincerely . 

. J St+ /~ 
J. Sco11 Gordon 
Director 
Office of Enforcement Coordination 

Mr. Tom Reeder, Assistant Secretary fo r the Environment 
Ms. Sheila Holman, Director, Division of Air Quality 
Mr. Michael Scott, Director, Division of Waste Management 
Ms. Kim Colson, Director. Division ofWatcr Infrastructure 
Mr. Jay Zimmerman. Director, Division of Water Resources 
Mr. Tracy Davis, Director, Division of Energy, Mineral & Land Resources 

bee: Carol Kemker, Acting Director, Air. Pesticides and Toxics Management Division 
Beverly Spagg, Chief, Air Enforcement and Taxies Branch 
James Giattina, Director, Water Protection Division 
Denisse Diaz, NPDES Permitting and Enforcement Branch 
Ala11 Fam1er. Director, Resource Conservation and Restoration Division 
Bill Truman, Acting Chief, Enforcement and Compliance Branch 



Enclos ur·c 

EPA "s expectations for the performance ofNorth Carolina·s compliance assurance programs are laid out 
in a collection of program-specific agreements and national policy documents for each program. 
including. but not limited to the documents indicated below: 

Overarching: 

• Rt..:Yisccl Po lic' hamt..:\Hlr" l'ln StaictEJ>,\ t:nron.:cment Aurecmcnts 
• 0\'l:rsiuht o!" State anJ Lot:a l Pcnaltv Assessments: Revisions to the Policy Framework l(H 

State EP.-\ .- \ urcc:mcnts 

CAA: 

• NCDEQ Air Planning Agreement lor the CAl\ Section I 05 grant 
• ~CDEQ CAA Compliance Monitoring Strategy (CMS) Plan 
• C I<: an :\ i r ;\ct Station;HY Source Com pi iancc 1\·lon i torinu Str~llcu' 
• T imch ami Appropriate l:n lorccmcnt Rt'SIXlilSL' to lli!!h Priorit' Violations 
• (_j u iJam:c on F cdcr~ll h·-Rcportnhlc Vit) lat ions l(lr Clcnn . \ ir .'\ct Stnt ionn1T Snun.:cs 

CWA: 

• NCDEQ CWA Section I 06 grant work plan 
• NCDEQ NPDES EMS Plan 
• NCDEQ/Region 4 CW 1\ Memorandum of Agreement 
• C \\.A :\PDES Compliam:c 1\'lonitorin!.! Stratcl.!y 
• C\\.A NPDES Enforcement :vlanauerncnt s ,·stcm 

RCRA: 

• NCDEQ RCRA grant work plan 
• NCDEQ/Region 4 RCRA Memorandum of Agreement 
• Cnmpliance ~lunitoring Strat~!! ' ror the RCR.'\ Subtitk C Program and Appendices 
• R(' R,\ ll azmduus \\ 'astc 1-:nl\m:cmmt R~sponsc l'o lic' 
• RC R..'\ Ch il l'cnalt' PClliC\ 

EPA evaluated the performance of North Carolina·s major regulatory programs during the Round 3 SRF 
review, which was completed in September 2013 based on FY20 II activities. The following areas were 
identi tied as the priority issues affecting the State· s pcrfom1ancc: 

• For all three media (CAA, CWA. & RCRA), improvement was needed in the documentation of 
penalty ca lculations. to include the consideration of economic benefit and the rationa le for any 
difference between the initial and fi nal penalty assessed; 

• Improvement was needed in the accuracy of data entry in the NPDES Integrated Compliance 
ln tormation System (ICIS-NPDES): 

• Improvement was needed in the timeliness and appropriateness of CWA enforcement actions. 
and these actions needed to promote a return to compliance. 
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A summary or all of the findings is included in the table below: 

Review Element CWA CAA RCRA 

Element I - Data Completeness Meets Meets Meets 

Element 2 - Data Accuracy Improvement Attention Meets 

Element 3 -Timeliness of Data Entry No Finding Meets No Finding 

Element 4 - Completion of Commitments Attention Meets Meets 

Element 5 - Inspection Coverage Meets I Meets Improvement 

Element 6- Quality of Inspection Reports Improvement Meets Meets 

Element 7- Identification ofViolations Meets Attention Meets 

Element 8- Identification ofHPVs Meets Meets Meets 

Element 9 - Enforcement Promotes Compliance Improvement Meets Meets 

Element I 0 - Timely and Appropriate Action Improvement Meets Meets 

Element I I - Penalty Calculation Method Improvement Improvement Improvement 

Element 12 - Final Penalty Assessment & Col lection Attention Meets Meets 

Despite progress in addressing some of the areas for improvement. EPA observed significant downward 
trends in NCDEQ's performance metrics during the FYI4 Annual Data Metrics Analysis (ADMA). 

Between the years ofFYII to FYI4. several key enforcement related metrics showed a significant 

decline, including drops in informal and formal enforcement actions'. penalties. and signilil:ant non

compliance designations. 

This drop in North Carolina·s enforcement outputs and outcomes coincides with several legislative and 

policy changes made in 2011 which became effective in FY I2. First. North Carolina·s Regulatory 

Reform Act of 20 II (Session Law 20 11-398) required the Secretary to .. develop a uniform policy lor 

noti ftcation of deficiencies and violations for all regulatory programs within the Department. .. ··2 T he 

resulting Uni t'twm Violation ~otilication Pnlic' l(lr the D~IXHtment of Environment and Natural 

Re~ources (often referred to as the .. Tiered Enforcement Policy"') asserts ·'that violations of rules 

typically lit into three categories - I. Rccordkeeping and paperwork that result in little or no harm to the 

environment or public health: 2. More serious infractions that could result in harm to the environment or 

public health ; and 3. Violations that have clearly impacted the environment or public health. The policy 

will formally recognize the tiered approach. so that a ''Tier 1·· violation will be met with a less severe 

response than a ''Tier r violation.'"3 

The policy a lso establishes th ree forms of notice which generally correlate with these violat ion tiers: 

Notice of Deficiency (NOD) for Tier I violations: Notice of Violation (NOV) for T ier 2 vio lations: and 

Notice of Recommendation for Enforcement for Tier 3 violations. which is typicall y accompanied by a 

subsequent civil penalty assessment:' 

Our data analysis and differential oversight reviews identified several direct consequences of the 
application ofNCDEQ"s Tiered Enforcement Policy which we believe weaken the State·s compliance 

assurance programs. Firs t. fewer violations are being reported to EPA (and the public) due to the fact 

: NCDEQ has asked EPA for clarificat ion on the definition of formal enforcement. This varies by program, but EPA has 
prepared the document Informal and Formal Enforcement Action Definitions which may provide some clarity. 
2 North Carolina Session Law 2011-398, Section 61. 
3 Uniform Violation Notification Policy for the Department of Environment and Natural Resources, p. 2. 

'Ibid. 
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that NODs arc not being entered into the national data systems. This practict: not only falls short of' 
EPA · s policy expectations (e.g. CAA PRY policy). but it significantly reduces transparency to both E PA and the public. Next. our rcvicv .. • con tinned that numerous sources were cileu l'or violations utili z ing the NOD or NOV. sometimes on multiple occasions. but without appropriate escalation to the more severe l'ormal enforcl!ment response. which compromised a key goal of "credible national deterrence to noncom pi iance.''5 Evidence of' this was that sources were frequently cited multiple times lor the same 
types o f v io la ti ons. 

r\nothcr significant legislative development in 2011 which had direct impacts to NCDEQ's en forcement programs was the passage ofNorth Carolina Session Law 201 1-1 45. which amends Part 1 of Article 7 of 
Chapter 143 B of the General Statutes by adding a new section as follows: 

"§ 1438-279.16. Civil penalty assessments. 

(a) The purpose or this section is to provide to the person receiving a notice of violation of an 
environmental statute or an environmental rule a greater opportunity to understand what 
cotTcctive action is nt:cded. recei ve tedmical assistan~:e from the Department of Environment 
and Natunl l Resources. and to take the needed corrective action. It is also the purpose of thi s 
section to provide to the person receiving the notice of violation a greater opportun ity lor 
informally resolving matters involving any su<.:h vio lation. 

(b) In order to fulfill the purpose set torth in subsection (a) of this section. the Departmem of 
Environment and Natural Resources shall. effective .July 1. 201 I, extend the period of time by 10 
days bet ween the time the violator is sent a notice or violation of an environmen tal statute or an 
environmental rule and the subsequent date the violator is sent an assessment or the civil penalty for the violation. "6 

Based on our differential oversight revic\\' findings. NCDEQ's implementation of this legislative action has resu lted in fewer formal penalty actions being issued. Again. this raises concerns about effective 
deterrence and providing a "le\·el playing field" lor sources throughout the coumry. 

Keeping in mind the Federal policy frame outlined here. as well as the recent state kgislative and policy re\·isions discussed, we have summarized our program specific findings beJm.v. with reco mmended next steps for eat:h area of conccm. 

5 Revi sed Policy Fram ework for St<'! te/EPA Enfo• cem ent 1\r,rPemrnts, p. 1. 
North Carolina SPSS1on Law 2011 14~. p. 164 . 
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Clean Air Act 

Backgroun d: The FY 14 Clean Air Act ADM/\ revealed significant downward trends over the prior 
four years in several key metrics, with a precipitous drop occurring between FY 13 and FY 14. As an 
example, CAA metric for assessed penalties dropped by 93% statewide. from about $235.000 in FY II 
to just under $17,000 in FY 14. During the same period. the number of facilities with informal and 
formal enforcement actions also dropped dramatically (52% and 79%, respectively). In addition. 
facilities with an HPV determination dropped by 64%. Though EPA makes HPV determinations on 
behalf ofNC. this drop in HPVs results from fewer NOVs being presented to EPA for review. 

Metric ID Metric Name 2011 2012 2013 2014 
l e2 Number of Facilities with an 124 73 6 1 59 

Informal Enforcement Action 
(Facility Count) 

lfl Number of HPVs Identified 12 13 8 4 
(Activity Count) I 

l gl Number of Formal Enforcement 15 14 12 9 
Actions Issued to Tier I Facilities 

(Activity Count) 
l g2 Number of Tier I Facilities Subject 14 10 12 

.., 
.) 

to a Formal Enforcement Action 
(f-acility Count) 

lhl Total /\mount of Assessed Penalties $235 .1 59 $95,356 $97,629 $16.865 
lh2 Number of" Formal Enforcement 13 9 II ~ 

.) 

Actions with an Assessed Penalty 
8a HPV Discovery Rate Per Major 3. 1% 2.8% 2.4% 0.9% 

- f.acilit}' Universe 

The Division of Air Quality (DAQ) revised their f-acility Guidelines, Penahv Tree. and Open Burning 
Guidelines on March 19. 2012. to address the requirements of the Tiered Enforcement Policy. EPA 
applauds NCDEQ"s development of a penalty policy. which is encouraged in EPA ·s guidance entitled 
··oversight of State and Local Penalty Assessments: Revisions to the Policy Framework for StatefEPA 
Agreements'". which states the following: 

'"State and local enforcement agencies are strongly encouraged to develop wri tten penalty 
policies. criteria. or procedures for penalty assessments. EPA will then revi~::\v and evaluate. but 
not formally approve. these penalty pol icies. ~.:riteria or procedures lor consistency with th~.: 
general penalty criteria ...... 7 

However. Region 4 was not given an opportunit y to review these revisions. which would have put us on 
notice about the potential impacts of the Tiered Enforcement Policy. and given us a chance to provide 
feedback with respect to the policy's compliance with EPA guidance and penalty criteria. 

7 Oversight of State and Local Penalty Assessments: Revisions to the Policy Framework for State/EPA Agreements, p. 2. 
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To further evaluate \\·hethcr the drop in enforcement was w<mamcd. EPA staiT conducted a dirferential 0 \·crs ight review o f 20 sources with recent violations and enforcement activities. A sunm1ary o f the key findi ngs is o utlined below. 

Outstanding issues: 

Element 3 - Violations: Inaccurate determination/ failure to report FRVs and HPVs 
Half of the facilities reviewed had e ither a missing FRY or IIPV. Although many violatio ns ide ntified as "Tier 1·· according to the T iered Enforcement Policy may be federally reportable violations, DAQ did not report these violations into ICIS-Air when they were cited usi ng a NOD. In addition, DAQ has historically relied on EPA to enter HP V data into the national system. but changes are needed to the protoco ls for reporting to ensure that HPVs are properly entered in the new da ta system. Missing HPV: Darnel. ;\4ann & Hummel: .\r/omentive Specia!Jy Chemicals: Stericycle. Missing FRY: Domwr: Iredell: ./. T Russell: Lampe & Malphrus: OMNOfl.-1: Cnilin 

Nex t Steps: 
• DI\Q is required to report r: RVs into ICIS-1\ ir. Many of the violations DAQ cites in NODs are specifically identified as PRVs in the new FRY policy. including late reports. la te source tests, and failure to maintain records, and DAQ has not been reporting these FRVs into ICJS-Air. OAQ needs to immediately begin reporting all FRVs. including those addressed by a NOD. into ICISA ir. 

• EPA strong ly recommends that DAQ begin reporting HPVs into !CIS-A ir as soon as the needed programing is comple ted . EPA also notes that DAQ is required to enter all MDR data for a ll enforcement actions. inc luding both informal and formal enforcement actions. 
Elem ent 4 - Enforcement: 

Metric 9a - Enforcement actions that do not return sources to compliance 
Chronic non-compliance not addr·esscd through appropriate escalation and deterrence 
During the diffe renti a l oversight review. EPA identified 12 sources which were repeatedly c ited by DAQ for non-compliance. o ften for similar offenses. but without any fo rmal action. When escalation occurred. it did not u ltimate ly result in a rormal penalty action being taken. These sources inc luded the fo llowing: Darnel, Domrar. Enviva, Glenoit. Goldsboro. iredell. Spec:ial Fab. Mann & Hummel . . \lurphy Brown. OMNOVA. North Carolina Cemral Uninmiity, and Uni/in. 

I nconsistcn t application of state enforcement policies 

The differential oversight review identified several facilities lor which the T iered Entorcement Policy or fncilit,· Gu ide li nes. Penaltv Tree. and Open Burning Guidelines were not consistently applied. or where the appropriate escalation prescribed by the policy were relaxed even when sources had poor compliance records. Facilities where EPA noted this occurrence include the fo llowing: Domtar. Glenvil. Goldsboro. 
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J TRussell. Lampe & Malphrus. Momentive. Murphy Brown. North Carolina Central University. 

Steric:yc/e. and Unilin 

Next Steps: 
• The Tiered Enforcement Policy provides for both adequate compliance and deterrence actions to 

be effectively taken. Penalties can be sought after just one prior notice to the company. but DAQ 

is not exercising this discretion. EPA recommends utilizing the discretion available to DAQ 
within the policy to enhance environmental protection, while maintaining compliance with 

existing enforcement agreements and policy documents. 
• Repeat violations can be an indication of ineffective environmental management by industry all 

the way up to systematic and/or intentional non-compliance. EPA recommends that DAQ take a 
broader view of a company 's compliance record to ensure that these issues are addressed. 

Element 5 - Penalties: 

M etric 11 a : Econo mic hcncfit is not adequately calculated or assessed 

The Round 3 SRF review identified economic benefit in penalties as an Area for State Improvement. 

The d ifferential overs ight review confirmed that DAQ efforts to calculate. assess and recover economic 

benefit are not adequate and consistent with EPA policy. as indicated by the fo llowing examples: 

For the N.S. Flexiblcs case (SOC 2014-002). the source exceeded its PSD-avoidance limit for YOCs. 

which should have automatically triggered PSD permining and BACT analysis for VOCs. instead. DAQ 

entered into an SOC with the facility. allowing them to continue operations and apply for either a Plant

wide Applicabi lity Limit (PAL) or a PSD permit. In the interim. DAQ assessed stipulated penalties 

($ 1 000/mo.) for each month the source exceeded its limit. DAQ describes this as the ·'pragmatic 

approach" of enforcing on the facility while allowing operations to continue. No effort was made by 

DAQ to calculate the economic benefit associated with continued operation of the facility above the 

applicable emission limit. so it is undear whether the penalty of $10.000 is adequate to recover the 

economic benetit gained. 

For a second facility , Domtar, 01\Q identified PSD violations. The company built a li gn in solids 
removal p lant (LSRP) without going through the PSD permining process, asserting to DAQ that no 

actual emissions increases (above the significance threshold) would result from the project. However. 

increases in H2S and TRS (total reduced Sulphur) did occur, and the company operated throughout 20 13 
and 2014 before contact ing DAQ and reducing production levels. DAQ entered an SOC with the 

company (SOC 20 15-0 I) which allows the company lo take the LSRP to full production. resulti ng in an 
est imated 24.7 tpy ofTRS and 22.7 tpy of 112S emissions. TI1e SOC establishes a compliance schedule 
and assesses a penalty of$1 00.000. which clearly does not recover the economic bendit associated with 

plant operations beginning in february 2013 and continuing through the June 2018 compliance date in 
the SOC. 

In the Carl Rose case. after failing a PM source test. the source continued operating for 7 months before 

successfully passing a retest. DAQ·s penalty of£2.000 was taken from the penalty matrix. but did not 

reflect any consideration for the economic bcnelit associated with continued operation in the interim. 
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Next S teps: 
• Provide E PA wi th the current polic) and procedures in pl ace re lated to ca lcula tion. assessment. and recovery of economic benefit. 
• If no cohe rent polic ies or procedures are in place. work \.vith EPA to develop them consistent w ith the expecta tions laid out in EPA ·s '·Oversigh t of State and I .ocal Pena lty Assessm ents: Revisions to the Policy Framework lor State/EPA Agrcements ... 11 

' lb1d . p . 5 
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