
ITEM 20

OVERSIGHT BOARD FOR CITY OF SAN DIEGO

REDEVELOPMENT SUCCESSOR AGENCY

DATE ISSUED: 4/10/14

SUBJECT:
Adoption of a Resolution to Approve a Rehabilitation Loan Agreement with Lotus Equity

(Jrüp, LLC and associated Escrow Agreement with Lotus Equity Group, LLC and Dixieline

Builders Fund Control, Inc. for the Silverado Baifroom Building, City Heights.

CONTACT/PHONE NUMBER: TracyReed/236-6543’

STAFF RECOMMENDATION:
Approve proposed resolution.

DESCRJPTWE SUMMARY OF ITEM:
Adoption of a resolutibn to approve the Rehabilitation Loan Agreement with Lotus Equity

Group, LLC, including all exhibits thereto, and an associated Fund Control Agreement (entitled

“Escrow Agreement”) with Lotus Equity Group, LLC and Dixieline Builders Fund Control, be.

for the historic rehabilitation and renovation of the Silveraclo Ballroom Building. The building is

located at the intersection fUniversity and Euclid Avenues within City Heights and the former

City Heights Redevelopment Project Area (Attachment A — Site Map). The rehabilitation loan

amount is $1,379,358. The Successor Agency recently received its Finding of Completion from

the State tiepartment of Finance and is now permitted to spend unexpended bond proceeds on

eligible projects. On March ii, 2014 th Successor Agency approvd the Rehabilitation Loan

Agreement The Rehabilitation Loan Agreement and its associated Fund Contrçl Agreement

(Escrow Agreement) are now being presented tO the Oversight Board for its consideration.

BACKGROUND:
The proposed Silverado Ballroom Building Rehabilitation Project (“Project”), is a legacy project

between the current property owner and the former Redevelopment Agency of the City of San

Diego, apublic body, corporate and politic (“Former RDA”). In August 2011, the property

àwner and Former RDA entered into a Rehabilitation Loan Agreement regarding the Project.

The Rehabilitation Loan Agreement was never fully executed due to the dissolution of
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OVERSIGHT BOARD RESOLUTION NUMBER OB-2014-32 
 

A RESOLUTION OF THE OVERSIGHT BOARD FOR THE CITY OF SAN 
DIEGO REDEVELOPMENT SUCCESSOR AGENCY APPROVING THE 

REHABILITATION LOAN AGREEMENT WITH LOTUS EQUITY GROUP, 
LLC AND THE ASSOCIATED ESCROW AGREEMENT WITH LOTUS 

EQUITY GROUP, LLC AND DIXIELINE BUILDERS FUND CONTROL, INC. 
 

 
WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA) 

administered the implementation of various redevelopment projects, programs, and activities 

within designated redevelopment project areas throughout the City of San Diego (City); and 

WHEREAS, in accordance with Assembly Bill x1 26 (AB 26) enacted on June 28, 2011, 

the Former RDA dissolved as of February 1, 2012, at which time the City of San Diego, solely in 

its capacity as the designated successor agency to the Former RDA (Successor Agency), 

assumed the Former RDA’s assets and obligations; and 

WHEREAS, the Successor Agency is required to administer the winding down of the 

Former RDA’s operations and to ensure compliance with the Former RDA’s obligations in 

accordance with AB 26, as subsequently amended (collectively, the Dissolution Laws); and 

WHEREAS, the Dissolution Laws specify that the Oversight Board and the California 

Department of Finance (DOF) must review and approve certain actions and decisions of the 

Successor Agency, including the Successor Agency’s approval of each Recognized Obligation 

Payment Schedule (ROPS); and 

WHEREAS, among other things, each ROPS shows the estimated payments owed by the 

Successor Agency to third parties for enforceable obligations during the upcoming six-month 

period and identifies the funding sources that will be used to make such payments; and 

WHEREAS, the Oversight Board’s adopted resolution approving ROPS 13-14B included 

language that authorized the Successor Agency to enter into contracts, and amendments thereto, 
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for the expenditure of excess non-housing bond proceeds that are budgeted in the approved 

ROPS 13-14B (Authorization for Bond-Funded Contracts), as permitted by California Health 

and Safety Code (HSC) section 34191.4(c), upon the Successor Agency’s receipt of a finding of 

completion pursuant to HSC section 34179.7; and 

WHEREAS, the DOF issued a letter dated November 8, 2013 (November 2013 Letter) 

rejecting the Authorization for Bond-Funded Contracts in connection with expenditures during 

the ROPS 13-14B time period (January through June 2014); and 

WHEREAS, the November 2013 Letter effectively requires the Oversight Board and the 

DOF to approve all new contracts that will involve the Successor Agency’s expenditure of 

excess non-housing bond proceeds in the ROPS 13-14B time period and beyond; and 

WHEREAS, one such new contract is the Rehabilitation Loan Agreement (Loan 

Agreement) between the Successor Agency and Lotus Equity Group, LLC (Owner), which 

involves the expenditure of ROPS-approved non-housing excess bond proceeds from the City 

Heights Redevelopment Project Area (Project Area) in an amount not to exceed $1,379,358 to 

provide a forgivable loan to fund the historic rehabilitation and renovation of the Silverado 

Ballroom Building (Project), located within the Project Area; and 

WHEREAS, the Successor Agency, or Civic San Diego as the contracting agent on its 

behalf, will pay for the Project services performed by the Owner under the Loan Agreement 

utilizing the funding sources shown in line item 564 of ROPS 13-14B covering the time period 

of January through June 2014; and 

WHEREAS, the Loan Agreement provides for the Successor Agency’s disbursement of 

all loan funds during the ROPS 13-14B time period into an escrow account to be administered by 

a bonded funding control agent (Escrow Agent), pursuant to an escrow agreement (Escrow 

Agreement) among the Successor Agency, the Escrow Agent, and the Owner; and  
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WHEREAS, the Successor Agency and the Owner have mutually selected Dixieline 

Builders Fund Control, Inc. to serve as the Escrow Agent; and 

WHEREAS, to the extent that the Successor Agency’s disbursement of loan funds into 

the escrow account occurs during the ROPS 13-14B time period, the Successor Agency will 

account for this disbursement as an expenditure of all such loan funds for purposes of the prior 

period adjustment form contained in ROPS 14-15B; and 

WHEREAS, the Successor Agency will authorize the disbursement of loan funds from 

the Escrow Agent to the Owner in increments during multiple ROPS time periods to reimburse 

the Owner for substantiated Project expenses, based upon Successor Agency staff’s review and 

approval of draw expense reports submitted by the Owner; and 

WHEREAS, the up-front funding mechanism created by the Escrow Agreement is 

necessary to provide the Owner with reasonable certainty, before the Owner commences 

construction of the Project, that the entire amount of loan funds will be available to finance the 

construction of the Project and that no work stoppages will occur due to lack of available loan 

funds during the construction phase. 

NOW, THEREFORE, BE IT RESOLVED by the Oversight Board, as follows: 

1. The Loan Agreement, a copy of which is attached as Attachment C to the Staff 

Report dated April 10, 2014 accompanying this item (Staff Report), is hereby approved. 

2. The Escrow Agreement, a copy of which is attached as Attachment D to the Staff 

Report, is hereby approved. 

PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the 

Oversight Board held on April ___, 2014.  

             

      ________________________________ 

      Chair, Oversight Board 

















































 

 
 
 
 
 
 
 
 
 

PARK IMPROVEMENTS CONSTRUCTION CONTRACT 
 
 
 

by and between 
 
 
 

THE CITY OF SAN DIEGO,  
solely in its capacity as the designated successor agency to 

the former Redevelopment Agency of the City of San Diego 
(“Agency”) 

 
 
 

and 
 
 
 

PINNACLE BAYSIDE DEVELOPMENT US L.P., 
a California limited partnership 

(“Developer”)

ATTACHMENT A
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PARK IMPROVEMENTS CONSTRUCTION CONTRACT 

PREAMBLE 

  THIS PARK IMPROVEMENTS CONSTRUCTION CONTRACT (this “Agreement”) 
is made and entered into as of ______________________, 2014 (the “Effective Date”), by and 
between the City of San Diego, solely in its capacity as the designated successor agency to the 
Redevelopment Agency of the City of San Diego, a former public body, corporate and politic 
(“Agency”), and Pinnacle Bayside Development US L.P., a California limited partnership 
(“Developer”).  Agency and Developer may be referenced individually herein as a “Party” and 
collectively herein as the “Parties”. 

RECITALS 

  A. The former Redevelopment Agency of the City of San Diego (“Former RDA”) 
and Pinnacle International Development, Inc., a California corporation (Developer’s 
predecessor-in-interest), entered into that certain Owner Participation Agreement dated October 
12, 2005 (the “Original OPA”), as amended by that certain First Implementation Agreement 
dated August 7, 2006 (the “First Implementation Agreement”), that certain Second 
Implementation Agreement dated May 2, 2007 (the “Second Implementation Agreement”), 
and that certain Third Implementation Agreement dated January 3, 2011 (the “Third 
Implementation Agreement”).  The Original OPA, as amended by the First Implementation 
Agreement, the Second Implementation Agreement, and the Third Implementation Agreement 
shall be referred to herein as the “OPA”.  Except as expressly provided herein, all capitalized 
terms shall have the meaning set forth in the OPA.  As of February 1, 2012, the Former RDA 
dissolved by operation of law, at which time Agency assumed all of the Former RDA’s rights 
and obligations under the OPA.  In addition, in or about June 2012, Centre City Development 
Corporation, which administers the wind-down of many of the Former RDA’s activities, filed an 
amendment to its articles of incorporation, changing its name to Civic San Diego.  

  B. The OPA provides for a neighborhood public park and a private development on 
the 120,000 SF “super block” bounded by Island Avenue and 14th, 15th, and J Streets, in the 
City of San Diego, State of California, which implements the “neighborhood center” concept in a 
location designated in the Downtown Community Plan.  The private development to be 
constructed consists of a mixed-used, high density development, easterly of the Park 
Improvements, and a Corner Commercial Structure including the Joint-Use Public Restrooms 
and the Patio at the corner of 14th Street and Island Avenue.  The Park Improvements to be 
constructed lie within a perpetual Park Easement. 

  C. The OPA provides for, among other things, (1) Developer’s construction of the 
Park Improvements; (2) Developer’s payment of any Cost Overruns (as defined in Section 304 of 
the Third Implementation Agreement); (3) Developer’s performance, completion and payment of 
the Park Preparation Work; and (4) Developer’s restoration of the entire Site under certain 
circumstances and Developer’s provision of security therefor in the form of a completion bond.  
Pursuant to Section 302(2) of the Third Implementation Agreement, the Parties agreed to the 
“Baseline Budget” for design and construction of the Park Improvements and payment of the 
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Capitalized Maintenance Credit to Developer.  The Baseline Budget equals $5,045,000, itemized 
as follows:  (a) $565,000 for remaining design work, permitting and fees; (b) $2,842,295 for 
construction; and (c) $1,637,505 for the Capitalized Maintenance Credit.  Pursuant to Section 
302(4) of the Third Implementation Agreement, if there are any savings in design and 
construction costs relative to the Baseline Budget, then those savings must be used to 
reincorporate items into the design of the Park Improvements that were previously removed as 
the result of a value engineering exercise or must be used to augment the Capitalized 
Maintenance Credit.  As described in the Method of Financing (Attachment No. 2 to the OPA), 
the Capitalized Maintenance Credit will serve as a credit to Developer equal to the reasonably 
foreseeable capitalized cost of Developer’s obligation to maintain the Park Improvements in 
perpetuity, plus one-half of the reasonably foreseeable capitalized cost of Developer’s obligation 
to maintain the Joint-Use Public Restrooms in perpetuity.   

 D. This Agreement implements the provisions of Section IV.1 of the Method of 
Financing (Attachment No. 2 to the Original OPA) providing for a “Park Improvement[s] 
Construction Contract” in the event that Developer undertakes the construction of the Park 
Improvements.  Nothing in this Agreement shall constitute an amendment or modification of the 
OPA and, in the event of any inconsistencies between the OPA and this Agreement, the 
provisions of the OPA, and the various other agreements related thereto or attached thereto as 
exhibits or attachments, shall apply. 

 E. This Agreement will benefit the local taxing entities (i.e., the City, the County, the 
local school districts, and the local special districts) by ensuring that the Successor Agency 
fulfills its enforceable obligation related to funding of the Park Improvements in accordance with 
the OPA and does not commit any breach or default under the OPA that could expose the 
Successor Agency to the payment of any damages or claims.  This Agreement also will benefit 
the taxing entities by facilitating construction of the Park Improvements, which will assist in the 
elimination of blight in downtown San Diego and can be reasonably expected to increase 
property tax revenues through the creation of a new public amenity benefiting the local 
community on a previously-underutilized site.  Moreover, this Agreement is necessary for the 
operation or administration of the Successor Agency because this Agreement will provide 
essential funding for construction-related services and long-term maintenance expenses for the 
Park Improvements, thereby enabling the Successor Agency to fulfill its enforceable obligation 
for these funding mechanisms in compliance with the OPA. 

TERMS AND CONDITIONS 

  NOW, THEREFORE, in consideration of the mutual promises and covenants contained 
herein and other valuable consideration, receipt and sufficiency of which is hereby 
acknowledged, it is mutually agreed by and between the Parties as follows: 
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ARTICLE 1 
CONSTRUCTION 

1.1 REQUIREMENTS FOR CONSTRUCTION OF THE PROJECT 

 1.1.1 Project Description.  The Project shall consist of the “Park Improvements” (i.e., 
the Final Restored Park and certain associated improvements) as defined in Section 301(1) of the 
Third Implementation Agreement. 

 1.1.2 Construction Documents.  Developer has provided to Agency, and Agency has 
generally approved, construction drawings for the Final Restored Park, which constitute and are 
referred to in the OPA and attached as Exhibit No. 7 of the Third Implementation Agreement as 
the FR-1 and FR-2 Plans (collectively, the “Park Plans”), and which are incorporated herein by 
this reference.  Developer shall develop and construct the Final Restored Park in accordance with 
the Park Plans and any and all review comments provided by the City of San Diego (“City”) as 
part of the Park Improvements building permit review process. 

 1.1.3 Payment for Project Costs.  Agency’s sole financial contribution to Developer 
toward the Project shall be in the form of funding Developer’s bona fide costs incurred to third 
parties to complete remaining design and permitting work for the Project and to construct the 
Project in accordance with this Agreement in an amount not to exceed TWO MILLION NINE 
HUNDRED NINETY-TWO THOUSAND FOUR HUNDRED NINETY-FIVE DOLLARS 
($2,992,495) (“Eligible Expenses”).  The amount of Eligible Expenses includes all of the 
construction line item, plus a portion of the design/permitting line item, in the Baseline Budget.  
Developer shall not expend any funds for which it anticipates payment or reimbursement by 
Agency without the written approval of the Mayor or designee concerning such expenditures.  In 
particular, Developer agrees for itself and any of its affiliates that Eligible Expenses shall not 
include any expenses for any general conditions, including, without limitation, labor, overhead 
(including field, home or general), unearned profits, or any construction, management or 
development fees, it being understood that this Paragraph 1.1.3 shall be read as broadly as 
possible to conform to the Parties’ intent in the OPA that only costs incurred to third parties for 
construction of the Project shall be paid or reimbursed by Agency and that neither Developer nor 
its affiliates shall be entitled to receive funds from Agency that are not paid to third parties; 
provided, however, that Agency acknowledges and agrees that certain expenses typically 
referred to as “General Conditions” (e.g., site utilities, site sanitation, site clean-up, temporary 
construction fencing, cost of the bond required by Paragraph 1.3.3 of this Agreement, 
construction-period site security, escrow fees, etc.) that are expected to be incurred by Developer 
have been included in the Project Budget attached hereto as Exhibit “B” and are considered 
Eligible Expenses to the extent paid or payable to third-party providers.  For purposes herein, 
“affiliate” means (1) any person directly or indirectly controlling, controlled by or under 
common control with another person; (2) any person owning or controlling ten percent (10%) or 
more of the outstanding voting securities of such other person; or (3) if that other person is an 
officer, director, member or partner, any company for which such person acts in any such 
capacity.  The term “control” as used in the immediately preceding sentence, means the power 
to direct the management or the power to control election of the board of directors.  It shall be a 
presumption that control with respect to a corporation or limited liability company is the right to 



4 

exercise or control, directly or indirectly, more than fifty percent (50%) of the voting rights 
attributable to the controlled corporation or limited liability company, and, with respect to any 
individual, partnership, trust, other entity or association, control is the possession, indirectly or 
directly, of the power to direct or cause the direction of the management or policies of the 
controlled entity.  It shall also be a presumption that the managing general partner of a limited 
partnership controls the limited partnership.  “Person” means an individual, partnership, limited 
partnership, trust, estate, association, corporation, limited liability company, or other entity, 
domestic or foreign. 

 1.1.4 Project Budget.  Developer has provided to Agency, and Agency has generally 
approved the Project Budget attached hereto as Exhibit “B”, which the Parties agree contains all 
approved Eligible Expenses.  Agency shall be presented with Developer’s bids and proposals 
prior to an award of a bid or proposal so that the Mayor or designee may make a written 
determination whether the bid or proposal is reasonable and whether the expenditure is an 
Eligible Expense.  The bid form shall be in the form attached hereto as Exhibit “E”. 

 1.1.5 Subcontractor Bids.  Unless otherwise agreed in writing by the Mayor or 
designee, Developer, acting through its general contractor, Pinnacle International Development, 
Inc. (“Contractor”), shall solicit no less than three (3) bids (“Subcontractor Bids”) from 
prospective subcontractors for each element of the Project and shall submit those Subcontractor 
Bids to Agency for review and approval before acceptance of any Subcontractor Bid and before 
entering into the related Subcontract, together with Developer’s statement of which 
Subcontractor Bid Developer intends to select.  Unless otherwise agreed in writing by the Mayor 
or designee, all Subcontractor Bids for the Project shall be submitted to Agency for review and 
approval at once in a single package; such package shall include every Subcontractor Bid 
received by Developer and/or Contractor.  Agency shall approve Developer’s selection of which 
Subcontractor Bid to accept for each element of the Project if that Subcontractor Bid is the 
lowest-priced bid and the subcontractor is otherwise qualified and capable of performing the 
applicable element of the Project or, if not the lowest-priced bid, is reasonably consistent in 
amount with the applicable element of the Project Budget.  In the absence of a written notice of 
disapproval from the Mayor or designee within fifteen (15) business days following the submittal 
of the required Subcontractor Bids, which written notice shall state in detail and with 
particularity the basis for such disapproval, Developer’s selection of the subcontractor shall be 
deemed approved and, in any case, Agency’s approval shall not be unreasonably withheld, 
conditioned or delayed, it being acknowledged that Developer bears financial responsibility for 
any Cost Overruns and Agency has the ability to inspect the work being performed in 
constructing the Project and to approve the completion of the Project pursuant to the provisions 
of the OPA. 

 Notwithstanding the foregoing, the following Eligible Expenses shall not be subject to 
the bidding requirements of the preceding paragraph:  “Permit Review – Final CD’s and Permit 
Costs”, “Construction Administration – Design Team”, “Irrigation Water Meter (1-1/2”) and 
CWA Capacity Charges”, and “Art Component”, provided, however, that with regard to the 
“Construction Administration – Design Team” and “Art Component” items, the contracts and 
scopes of work therefor shall be submitted to Agency along with the single package of 
Subcontractor Bids described above. 
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 1.1.6 Contingency.  Developer shall be entitled to use the contingency line item in the 
Project Budget (Exhibit “B”) for Eligible Expenses, subject to prior written approval by the 
Mayor or designee following submission of a request by Developer (a “Contingency Use 
Request”), either in advance of incurring an Eligible Expense (e.g., at the time a Subcontractor 
Bid is submitted for Agency approval, in connection with a subcontractor’s change order, etc.) or 
in connection with a Progress Payment Request (as defined in Paragraph 2.1 below).  Developer 
shall exercise best efforts to obtain such approval in advance of incurrence rather than after-the-
fact; if such approval is sought after-the-fact rather than in advance, then Developer shall explain 
in writing at the time of submittal of the Progress Payment Request in connection therewith why 
such approval was unable to be sought in advance.  The Mayor or designee shall not deny the 
Contingency Use Request if the item of expense that is the subject thereof is an Eligible Expense 
and Developer or Contractor presents a reasonable explanation for the need to access the 
contingency for that purpose and shall be deemed approved if not validly disapproved by the 
Mayor or designee within ten (10) business days following submission of the Contingency Use 
Request. 

  1.1.7 Excluded Costs.  None of the following costs shall be deemed attributable to the 
design and construction of the Park Improvements and, therefore, shall not be reimbursable by 
Agency to Developer (“Excluded Costs”): 

(1) Any direct or indirect costs associated with the Parking Garage (as defined in the 
Scope of Development), including without limitation:  (a) any and all costs to 
Developer incurred by reason of the Park Easement and/or its location; the 
inefficiency of the Parking Garage design, loss of parking spaces, or increased 
costs of the Parking Garage to accommodate trees or other landscaping or 
hardscape within the Park Easement; weight of the Park Improvements and soil 
when developed and similar factors; (b) the need to provide adequate structural 
integrity therefor; (c) the waterproofing of the Parking Garage beneath the Park 
Improvements, and (d) the placement and grading of soil on the entire surface of 
the Park Easement to meet the specific soil depth requirements of Section 9 of the 
Scope of Development and the soil depth and grading requirements of the Final 
Construction Drawings for the Park Improvements.  All grading of the Site and 
any soils remediation to accommodate the construction of private improvements 
and the construction of the Park Improvements shall be the responsibility of 
Developer; 

(2) Costs associated with the Corner Commercial Structure (as defined in the Scope 
of Development);  

(3) Costs associated with the Joint-Use Public Restrooms (as defined in the Scope of 
Development);  

 (4) Costs associated with the Patio (as defined in the Scope of Development); 

  (5) Costs associated with the curbs, gutters, sidewalks and street trees adjacent to the 
Corner Commercial Structure, Joint Use Public Restrooms and the Patio and to all 
other private development on the Site; 



6 

 (6) Costs described in Section 303(1)(d) of the Third Implementation Agreement; or 

 (7) Cost Overruns, per Section 304 of the Third Implementation Agreement. 

 1.1.8 Public Art.  Developer shall be responsible for installation of the public art 
approved by the City of San Diego Commission of Arts and Culture (“Commission”) for the 
Project on January 19, 2007 and shall comply with all procedures and/or requirements of 
Commission for installation. 

 1.1.9 Park Construction Inspection Stages and Inspection Team. 

  1.1.9.1 Inspection Team.  The Project shall be inspected by a team (collectively, 
the “Inspection Team”) composed of representatives from: 

 (1) Developer (e.g., site superintendent); 

 (2) Contractor(s); 

 (3) Civic San Diego Public Works Department; 

 (4) Agency/Civic San Diego lead project manager and/or a construction monitor 
consultant; 

 (5) Design consultant; and 

 (6) City of San Diego Park and Recreation Department (City to determine appropriate 
personnel). 

To the extent not included in the attached Project Budget, any incremental cost associated with 
participation on the Inspection Team pursuant to (3), (4) or (6) above are neither Eligible 
Expenses nor Excluded Costs and are the sole responsibility of the participating agency. 

  1.1.9.2 Inspection Stages.  The Project shall be inspected by the Inspection Team 
in accordance with the following stages: 

 (1) Pre-construction meeting; 

 (2) Rough grading and drainage; 

 (3) Irrigation mainline pressure test; 

 (4) Irrigation lateral line pressure test; 

 (5) Wiring prior to backfilling trenches; 

 (6) Hardscape at time of finished staking and layout; 

 (7) Finish grading and soil preparation; 
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 (8) Irrigation coverage test; 

 (9) Plant material (when delivered) and placement approval; 

 (10) Playground inspection; 

 (11) Project construction ninety percent (90%) complete (develop punch list and 
submit red-line as-builts); 

 (12) Ninety (90) –day plant maintenance period (this inspection is to be held when the 
punch list items are complete; if turf area is planted from seed or stolons, then the 
plant maintenance period shall be one hundred twenty (120) days); and 

 (13) Final walk-through and acceptance by City and Agency.  Contractor to submit 
final approved as-built drawings to City and Agency. 

  Agency reserves the right to request other inspections as deemed necessary and 
applicable during the construction period. 

  1.1.9.3 Inspection Process.  Developer’s site superintendent/representative shall 
be responsible for scheduling such inspections, working in conjunction with Agency/Civic San 
Diego lead project manager and/or the construction monitor consultant. 

1.2 TIME AND SCHEDULE 

 1.2.1 Time of the Essence.  All time limits set forth in this Agreement pertaining to 
Developer’s performance of any obligation or act for the benefit of Agency are deemed to be of 
the essence to this Agreement.  All references to “days” in this Agreement shall mean calendar 
days unless otherwise specified herein. 

 1.2.2 Schedule.  Developer has provided to Agency, and Agency has generally 
approved, the Construction Schedule attached hereto as Exhibit “C”. 

  1.2.3 Agency Cooperation.  Agency shall at all times reasonably cooperate with 
Developer in performing its obligations under this Agreement, providing such approvals and 
other information as are needed promptly and without material delay to achievement of 
completion of the Construction Schedule. 

1.3 DEVELOPER’S OBLIGATIONS 

  1.3.1 The Project shall be consistent with this Agreement, the List of Construction 
Drawings (Exhibit “A”), the Project Budget (Exhibit “B”), and the Construction Schedule 
(Exhibit “C”). 

 1.3.2 The Parties acknowledge and agree that the Project is a public work subject to all 
of the requirements, including, without limitation, the payment of prevailing wages, referred to 
in Section 311 of the Original OPA, which section is hereby incorporated herein by this 
reference.  Developer shall reasonably cooperate with Agency’s prevailing wage monitoring 
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consultant in providing required documentation and information in a timely manner, including 
payroll records submitted on a weekly basis, or as otherwise agreed to by Agency.  Payments 
made under this Agreement shall be conditioned upon the monitoring consultant’s written 
confirmation of Developer’s compliance with this Paragraph 1.3.2. 

 1.3.3 Developer shall require Contractor to provide a combined “Performance and 
Payment Bond” for one hundred percent (100%) of the Construction Contract price, to (i) secure 
Contractor’s promise to perform the Construction Contract in accordance with its terms and 
conditions, at the agreed upon price, and within the time allowed and (ii) satisfy claims of 
material suppliers and of mechanics and laborers employed on the Project.  This new bond shall 
be maintained by Contractor in full force and effect until the work is accepted by Agency or City 
and until all claims for materials and labor are paid.  Promptly after Agency’s confirmation that 
Contractor has provided this new bond and that Developer has completed the Park Preparation 
Work in accordance with the OPA, including Sections 308 and 309 of the Third Implementation 
Agreement, Agency shall permit the existing bond referenced in clause (4) of Recital C of this 
Agreement to be released. 

ARTICLE 2 
COMPENSATION AND FUNDING BY AGENCY  

2.1 PROGRESS PAYMENT REQUESTS 

 In order to receive progress payments for payment of Eligible Expenses under this 
Agreement, Developer shall deliver to Agency a Progress Payment Request in the form of 
Exhibit “D”, together with all attachments and exhibits required by Exhibit “D” and this 
Paragraph 2.1 to be included therewith (including, without limitation, Attachments 1 and 2 to 
Exhibit “D”).  Developer shall include with each Progress Payment Request a description of 
those elements of the Project that have been completed (or the extent to which they have been 
completed) as of the date of such Progress Payment Request, including, without limitation, the 
progressed percentage of the Project and/or deliverables completed or caused to be completed by 
Developer during the period of time covered by the Progress Payment Request; copies of 
invoices, receipts, and other documentation verifying the amounts of Eligible Expenses for 
which payment or reimbursement is sought; conditional waivers and releases as to all amounts to 
be disbursed and unconditional waivers and releases as to all amounts previously disbursed that 
conform to California Civil Code Section 3262; and other documentation substantiating 
Developer’s requested payment or reimbursement for Eligible Expenses as may be reasonably 
requested by Agency. 

2.2 PROCESSING PROGRESS PAYMENT REQUESTS 

  Upon receipt of a Progress Payment Request (and all accompanying documents), Agency 
shall conduct a review in order to confirm that such request is complete and to verify and 
approve the amount that is specified in such Progress Payment Request.  Developer agrees to 
cooperate with Agency in conducting such review and to provide Agency with such additional 
information and documentation as is reasonably necessary for Agency to conclude such review.  
Within ten (10) business days following receipt of any Progress Payment Request, the Mayor or 
designee shall notify Developer whether such Progress Payment Request is complete and 
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conforms to this Agreement, and, if not, provide a complete and detailed written statement of the 
manner in which the Progress Payment Request fails to comply with the provisions of this 
Agreement and what additional documentation, corrections or changes Agency believes are 
required in order for the Progress Payment Request to comply.  Agency may withhold up to ten 
percent (10%) from each progress payment payable to Developer (“Retention”) pending the 
final progress payment following the recordation of the Release of Construction Covenants as 
described in Section 324 of the Original OPA; provided, however, that Agency shall release 
partial payments of the Retention to each subcontractor once that subcontractor’s element of the 
Project is completed, subject to Agency’s inspection and confirmation, not to be unreasonably 
withheld, conditioned or delayed, and provided that final unconditional lien releases and waivers 
have been provided by any such subcontractor.  Mark-ups for change orders shall be limited to 
those allowances permitted under Section 3-3.2.3 of the City of San Diego Standard 
Specifications for Public Works Construction (2010) (the “Whitebook”). 

2.3 PAYMENT OF ELIGIBLE EXPENSES 

 2.3.1 Establishment of Escrow Fund.  Developer acknowledges that Agency’s ability to 
expend funds for the payment of Eligible Expenses to Developer under this Agreement is 
contingent upon the prior approval of such expenditure by the California Department of Finance 
(“DOF”) in the applicable Recognized Obligation Payment Schedule.  In February 2014, Agency 
submitted to the DOF the sixth Recognized Obligation Payment Schedule (“ROPS 14-15A”), 
showing payments owed by Agency to third parties during the second half of calendar year 2014.  
Line item 171 in ROPS 14-15A reflects Agency’s request for a distribution from the 
Redevelopment Property Tax Trust Fund (“RPTTF”) to allow Agency’s disbursement of funds 
during the ROPS 14-15A time period covering, among other things, (a) all Eligible Expenses, in 
the amount of $2,992,495, and (b) the Capitalized Maintenance Credit, in the estimated amount 
of $1,637,505, subject to potential augmentation within the limits of the Baseline Budget 
pursuant to Section 302(4) of the Third Implementation Agreement.  Provided the DOF approves 
line item 171 in ROPS 14-15A and Agency receives the RPTTF distribution in or about June 
2014 corresponding to line item 171, Agency shall cause the full amount of the Eligible 
Expenses and estimated amount of the Capitalized Maintenance Credit to be deposited at the 
earliest opportunity after the commencement of the ROPS 14-15A time period on July 1, 2014 
into an escrow fund which shall be administered by an escrow agent or a bonded funding agent 
mutually acceptable to the Parties, pursuant to an escrow agreement or a fund control agreement 
executed by the Parties and the escrow agent or bonded funding agent in substantially the same 
form as Exhibit “F” (“Escrow Agreement”).        

  2.3.2 Payments to Developer.  All payments to which Developer is entitled under this 
Agreement in response to any Contingency Use Request or any Progress Payment Request, as 
applicable, shall be disbursed in accordance with the Escrow Agreement. The Mayor or designee 
shall approve or disapprove any Progress Payment Request within forty-five (45) days following 
Agency’s receipt of the Progress Payment Request prepared in accordance with this Agreement.  
Developer shall allow Agency to make site inspections to verify completion of work asserted as 
the basis of payment during such 45-day period.  Any site inspection shall be for the sole purpose 
of protecting Agency’s interests and is not to be construed as a representation by Agency that 
there has been compliance with the plans approved for the Project or that the Project will be free 
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of faulty materials or workmanship.  Developer may make or cause to be made such other 
independent inspections as Developer may desire for its own protection. 

2.3.3 Processing of Disbursement Requests.  Concurrent with Developer’s submittal of 
any Contingency Use Request and any Progress Payment Request, Developer shall submit to 
Agency an executed Disbursement Request, containing Developer’s insertion of the proposed 
monetary amount for disbursement, in accordance with Section 5 of the Escrow Agreement and 
Attachment 2 to the Escrow Agreement.  If the Disbursement Request reflects a proposed 
monetary amount that is ultimately approved by the Agency in response to the corresponding 
Contingency Use Request or Progress Payment Request, Agency shall execute the Disbursement 
Request in the form provided by Developer and shall submit the fully-executed Disbursement 
Request to the Escrow Agent in accordance with Section 5 of the Escrow Agreement.  If the 
Disbursement Request reflects a proposed monetary amount that exceeds the amount approved 
by the Agency in response to the corresponding Contingency Use Request or Progress Payment 
Request, Agency shall return the Disbursement Request to Developer for re-execution with an 
insertion of the corrected monetary amount for disbursement.   

ARTICLE 3 
RIGHT TO AUDIT 

3.1 RIGHT TO AUDIT 

 3.1.1 Access.  Agency retains the right to review and audit, and the reasonable right of 
access, upon reasonable advance notice, but no earlier than 5 days, to Developer, to review and 
audit, inspect and photocopy all Project related accounting records in the possession of 
Developer substantiating Developer’s right to compensation claimed under this Agreement. 

  3.1.2 Accounting Records.  Developer shall maintain complete and accurate records in 
accordance with generally accepted accounting practices in the industry.  Developer shall make 
available to Agency originals of all accounting records substantiating Developer’s right to 
compensation claimed under this Agreement.  Upon Agency’s request, Developer shall submit 
exact duplicates of originals of all requested records to Agency. 

  3.1.3  Contracts.  The contracts entered into by Developer with Contractor shall include 
provisions allowing for review, audit and copying by Agency of all documents related to the 
Project, excepting those documents that are proprietary to the business of Contractor and 
unrelated to any claim by Contractor for compensation or reimbursement under its governing 
contract with Developer. 

  3.1.4 Compliance Required before Mediation or Litigation.  A condition precedent to 
proceeding with mandatory mediation provided for in Article 7, below, is Developer’s full 
compliance with the provisions of this Article 3. 
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ARTICLE 4 
LICENSE FOR DOCUMENTS 

4.1 WORK PRODUCT 

  4.1.1 Work Product – Developer.  Developer understands, acknowledges and agrees 
that upon Agency’s full payment of compensation incurred and earned by Developer in 
accordance with this Agreement, Developer shall be deemed to have granted to Agency a non-
exclusive license for use of all documents (both paper and electronic versions) prepared or 
produced by Developer or Contractor for the Project (“Developer Work Product”).  Agency 
shall be entitled to retain one copy of all Developer Work Product at Agency’s request. 

  4.1.2 Agency’s Right to Use.  Agency’s ownership of the Developer Work Product 
referred to in Paragraph 4.1.1, above, includes, and is limited to, its or its successors or assigns’ 
right to use, reproduce and reuse the Developer Work Product in connection with the 
construction, re-construction, use, occupancy or maintenance of the Project, including, without 
limitation, future additions, alterations, corrections or repairs to the Project; provided, however, 
that nothing herein shall be deemed as a transfer, alteration, modification, change, or reduction of 
Developer’s obligations under the OPA to maintain all of the Park Improvements in perpetuity. 

ARTICLE 5 
DEFAULTS 

5.1 DEVELOPER DEFAULT 

  If Developer materially breaches this Agreement, and thereafter fails to cure such breach 
within a reasonable time as hereinafter defined, then such breach shall constitute a default 
(“Developer Default”).  A reasonable time shall mean ten (10) days for cure of any breach 
related to the payment or non-payment of money by Developer, the provision of any documents 
or any similar matter that can reasonably be performed by Developer within ten (10) days. 
Where Developer’s breach relates to a matter that cannot be cured in ten (10) days or less, the 
breach shall be cured in a reasonable time not to exceed thirty (30) days, which reasonable time 
shall be that time within which a reasonable person in the position of Developer would be 
expected to cure the breach exercising all due diligence to effect the cure as quickly as 
reasonably possible.  Nothing in this Paragraph 5.1 or this Agreement waives or denies any right 
or remedy, at law or in equity, existing as of the date of this Agreement or hereinafter enacted or 
established, that may be available to Agency against Developer for Developer Default.  The 
rights and obligations of Agency under this Agreement are separate from, and independent of, 
any rights and obligations of Agency under any other agreements existing between Developer 
and Agency, and the occurrence of a Developer Default shall not be a default, or constitute 
grounds for a claim by Agency of nonperformance, by Developer under such other agreements. 

5.2 AGENCY DEFAULT 

  If Agency materially breaches this Agreement, including, without limitation, Agency’s 
failure to approve, and thereafter make, payment of any amount due under this Agreement when 
due and thereafter fails to cure such breach within a reasonable time as hereinafter defined, then 
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such breach shall constitute a default (“Agency Default”).  A reasonable time shall mean three 
(3) business days for cure of any breach related to a payment of a Progress Payment Request or 
the Final Payment, ten (10) days for cure of any breach related to any other payment or non-
payment of money by Agency, or the provision of any documents or any similar matter that can 
reasonably be performed by Agency within ten (10) days.  Where the Agency Default breach 
relates to a matter that cannot be cured in ten (10) days or less (other than the payment of 
money), the breach shall be cured in a reasonable time not to exceed thirty (30) days, which 
reasonable time shall be that time within which a reasonable person in the position of Agency 
would be expected to cure the breach exercising all due diligence to effect the cure as quickly as 
reasonably possible.  Any Agency Default in the approval or making of payment of a Progress 
Payment Request shall entitle Developer to (i) suspend work on the Project until such Agency 
Default has been cured, and (ii) an extension of the various deadlines for completion of the 
Project pursuant to the agreements being implemented by this Agreement.  Nothing in this 
Paragraph 5.2 or this Agreement waives or denies any right or remedy, at law or in equity, 
existing as of the date of this Agreement or hereinafter enacted or established, that may be 
available to Developer against Agency for Agency Default.  The rights and obligations of 
Developer under this Agreement are separate from, and independent of, any rights and 
obligations of Developer under any other agreements existing between Developer and Agency, 
and the occurrence of an Agency Default shall not be a default, or constitute grounds for a claim 
by Developer of nonperformance, by Agency under such other agreements. 

ARTICLE 6 
INSURANCE, INDEMNIFICATION, LIMITATIONS ON LIABILITY 

6.1 INSURANCE  

  As a condition precedent to Agency’s payment under Article 2, above, Developer shall 
provide to Agency evidence that it has:  (a) obtained insurance certificates reflecting evidence of 
all insurance required in Paragraph 6.1.1, below; however, Agency reserves the right to request, 
and Developer shall submit, copies of any policy upon reasonable request by Agency; (b) 
obtained Agency approval of each company or companies as required by Paragraph 6.1.2, below; 
and (c) confirmed that all policies contain the specific provisions required in Paragraph 6.1.4, 
below. 

 Further, Developer shall not modify any policy or endorsement thereto which increases 
Agency’s, Civic San Diego’s, and/or City’s exposure to loss for the duration of this Agreement. 

  6.1.1 Types of Insurance.  At all times during the term of this Agreement, Developer 
shall maintain insurance coverage as follows: 

   6.1.1.1 Commercial General Liability (“CGL”).  For all of Developer’s 
operations, including contractual, broad form property damage, completed operations, and 
independent contractor’s liability, Developer shall keep in full force and effect, during any and 
all work on this Project, all applicable insurance to cover personal injury, bodily injury and 
property damage, providing per occurrence coverage to a combined single limit of $3,000,000 
per occurrence, subject to an annual aggregate of $3,000,000 for general liability.  CGL 
insurance shall be written on Insurance Services Office form CG 00 01 (or a substitute form 
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providing equivalent coverage) and shall cover completed operations and personal injury other 
than bodily injury.  Contractual liability shall include coverage of tort liability to another party to 
pay for bodily injury or property damage to a third person or organization.  Completed 
operations coverage must be maintained for a minimum of three years following the Effective 
Date or, if the Parties enter into an agreement for further funding and construction of the Project, 
for a minimum of three years following completion of the construction as defined in such 
agreement.  Contractual liability limitation endorsement is not acceptable.  Limits may be 
provided in a “layered” program, by means of primary and umbrella policies. 

   6.1.1.2 Commercial Automobile Liability.  For all of Developer’s automobiles, 
including owned, hired and non-owned automobiles, Developer shall keep in full force and 
effect, automobile insurance for bodily injury and property damage providing coverage to a 
combined single limit of $2,000,000 per occurrence.  Insurance certificate shall reflect coverage 
for any automobile.  Coverage shall be written on Insurance Services Office form CA 00 01, CA 
00 05, CA 00 12, CA 00 20 (or a substitute form providing equivalent coverage).  Agency, Civic 
San Diego, City, and these entities’ respective elected officials, officers, employees, agents and 
representatives shall be named as an additional insured, but only for liability arising out of use of 
Developer’s automobiles and only arising out of the performance of this Agreement. 

  6.1.1.3 Architects & Engineers Professional Liability.  Developer shall require 
each architect, engineer, land surveyor, landscape architect, construction manager, scientist and 
technical consultant providing services to the Project (“Design Professionals”) to keep in full 
force and effect, errors and omissions insurance providing per occurrence coverage for 
professional liability with a combined single limit of $2,000,000 per claim and $2,000,000 
annual aggregate for Design Professionals retained directly by Developer and $1,000,000 annual 
aggregate for subconsultants retained by such Design Professionals.  Developer shall insure both 
that (1) this policy retroactive date is on or before the date of commencement of the Project; and 
(2) this policy has a reporting period of three years after the date of completion of performance 
under or termination of the Design Professional’s contract with Developer.  Developer agrees 
that for the time period defined above, there will be no changes or endorsements to the policy 
that increases Agency’s, Civic San Diego’s, and/or City’s exposure to loss. 

   6.1.1.4 Worker’s Compensation.  For all of Developer’s employees who are 
subject to this Agreement and to the extent required by the State of California, Developer shall 
keep in full force and effect, a workers compensation policy.  That policy shall provide a 
minimum of $1 million of employer’s liability coverage, and Developer shall provide an 
endorsement that the insurer waives the right of subrogation against Agency, Civic San Diego, 
City, and these entities’ respective elected officials, officers, employees, agents and 
representatives. 

  6.1.2 Rating Requirements.  All insurance required by express provision of this 
Agreement shall be carried only by responsible insurance companies that have been given at 
least an “A:  VI” rating by AM BEST, Rating Service (surplus lines carriers are acceptable if 
they meet the AM Best requirement).  Any modifications to these requirements must be 
approved by Agency. 
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  6.1.3 Deductibles.  All deductibles on any policy shall be the responsibility of 
Developer. 

  6.1.4 Specific Provisions Required.  Each policy required under Paragraphs 6.1.1.1 
through 6.1.1.4 shall expressly provide, and an endorsement shall be submitted to Agency, that: 

   6.1.4.1 Except as to Workers Compensation insurance policies, “the City of San 
Diego, a municipal corporation, the City of San Diego, solely in its capacity as the designated 
successor agency to the Redevelopment Agency of the City of San Diego, a former public body, 
corporate and politic, and Civic San Diego, and their respective elected officials, officers, 
employees, agents, and representatives” shall be identified as additional insureds.  City’s, 
Agency’s, and Civic San Diego’s Additional Insured status must be reflected on additional 
insured endorsement form CG 20 10, or equivalent, which shall be submitted to Agency. 

   6.1.4.2 The policies are primary and non-contributory to any insurance that may 
be carried by City, Agency, and Civic San Diego, as reflected in an endorsement which shall be 
submitted to Agency. 

   6.1.4.3 The policies cannot be canceled, non-renewed or materially changed 
except after thirty (30) -days prior written notice by Developer to Agency. 

   6.1.4.4 Before performing under this Agreement, Developer shall provide Agency 
with all required Certificates of Insurance accompanied with all endorsements. 

   6.1.4.5 Developer shall include provisions in the contracts with Contractor and 
each Design Professional requiring each to carry and maintain the commercial general liability, 
commercial auto liability, errors and omissions insurance, and Worker’s Compensation insurance 
policies described above, as applicable, during any and all work on this Project and for the 
specified period(s). 

6.2 INDEMNIFICATION 

  6.2.1 Indemnification by Developer.  Developer shall be liable for all injuries to 
persons and for all damage to real or personal property of Agency, Civic San Diego, City, and 
third parties, to the extent caused by or resulting from Developer’s acts or omissions, or that of 
its employees, agents, Contractor, or subcontractor during the performance of the Project.  
Developer shall likewise be liable for damages to real or personal property, or personal injury to 
any third party to the extent resulting from the acts or omissions of Developer, its employees, 
agents, Contractor, and subcontractor.  To the fullest extent permitted by Applicable Laws, and 
except as otherwise provided in this Agreement, Developer shall defend (using counsel 
acceptable to Agency), indemnify and hold harmless Agency, City, Civic San Diego, and their 
members, officers, officials, employees, and insurers (“Agency Indemnitees”) from and against 
any and all losses, liabilities, claims, actions, damages, costs, expenses, fines and penalties, 
including, without limitation, reasonable attorneys’ fees and court costs (“Loss(es)”) resulting 
from, directly arising out of or relating to the Project, save and except to the extent of any such 
Loss that is caused by an Agency Indemnitee’s breach of this Agreement, negligence or willful 
misconduct. 
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 6.2.2 No Limitation by Insurance.  The indemnification, defense and hold harmless 
obligations of Developer under Paragraph 6.2.1, above, as well as any indemnification 
obligations stated elsewhere in this Agreement:  (1) shall not be limited by, and are independent 
of, the amounts or types of insurance (or the deductibles or self-insured retention amounts of 
such insurance) which Developer is required to carry under the terms of this Agreement; and (2) 
shall not be limited, in the event of a claim by an Agency Indemnitee, by a limitation on amount 
or type of damages, compensation or benefits payable under any worker’s compensation act, 
disability benefit act or other employee benefit program. 

6.3 LIMITATIONS OF LIABILTY  

 6.3.1 Mutual Waiver of Consequential Damages.  Agency and Developer each hereby 
agree that, to the fullest extent permitted by Applicable Laws, the Parties shall not be liable to 
each other for, and each Party hereby waives any right to recover from the other Party, any 
incidental, special, punitive, indirect or consequential damages, of any kind whatsoever. 

6.4 SURVIVAL 

  The provisions of this Article 6 shall survive completion of performance or termination 
of this Agreement. 

ARTICLE 7 
MEDIATION 

7.1 MANDATORY NON-BINDING MEDIATION 

  If a dispute arises out of, or relates to, this Agreement or the breach thereof, and if said 
dispute cannot be settled through negotiations, the Parties agree to attempt to settle the dispute, 
pursuant to the Construction Industry Mediation Rules of the American Arbitration Association 
(“AAA”). 

7.2 MEDIATION COSTS 

The expenses of witnesses for either side shall be paid by the Party producing such 
witnesses.  All other expenses of the mediation, including required travel and other expenses of 
the mediator (“Mediator”), and the cost of any proofs or expert advice produced at the direct 
request of the Mediator, shall be allocated equally among the participants to the mediation, 
unless the Parties agree otherwise. 

7.3 SELECTION OF MEDIATOR 

  A single Mediator that is acceptable to both Parties shall be used to mediate the dispute. 
The Mediator will be knowledgeable in construction matters and may be selected from lists 
furnished by the AAA or any other Mediator the Parties may mutually agree upon. 
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7.4 CONDUCT OF MEDIATION   

  Mediation hearings will be conducted in an informal manner.  All discussions, 
statements, or admissions will be confidential.  The Parties may agree to exchange any 
information they deem necessary.  Both Parties must have an authorized representative attend the 
mediation.  Each such representative must have the authority to recommend entering into a 
settlement.  Either Party may have attorney(s) or expert(s) present. 

ARTICLE 8 
NOTICES 

8.1 DELIVERY 

 Notices, demands or requests required to be given under this Agreement shall be given in 
writing and shall be conclusively deemed received when:  (1) delivered personally; (2) on the 
third business day after the deposit thereof in the United States mail, postage prepaid, registered 
or certified, and addressed as hereinafter provided; or (3) received by the recipient by facsimile 
transmission or electronically in the form of a PDF attachment to an email, whichever occurs 
first. 

8.2 ADDRESSES  

 8.2.1 To Developer.  All notices, demands, or requests required to be given by Agency 
to Developer shall be addressed to Developer at: 

 
Attn:  Michael DeCotiis, Manager 

Suite 300 - 911 Homer Street 
Vancouver, British Columbia,  

CANADA V6B 2W6 

  8.2.2 To Agency.  All notices, demands or requests required to be given by Developer 
to Agency shall be addressed to: 

 
Attn:  Assistant Vice President, Neighborhood Reinvestment 

Civic San Diego 
401 B Street, Suite 400 
San Diego, CA 92101 

ARTICLE 9 
MISCELLANEOUS PROVISIONS 

9.1 EQUAL EMPLOYMENT AND NONDISCRIMINATION: 

  9.1.1 Compliance with the Equal Opportunity Contracting Program.  Developer shall 
comply with City’s Equal Opportunity Contracting Program (“EOCP”) Developer 
Requirements.  Compliance includes submittal of a signed Equal Opportunity Agreement.  The 
EOCP requirements are set forth in San Diego Municipal Code (“SDMC”) Sections 22.2701 
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through 22.2707.  Developer shall not discriminate against any employee or applicant for 
employment on any basis prohibited by law.  Developer shall provide equal opportunity in all 
employment practices.  Developer shall ensure that Contractor and its subcontractors comply 
with City’s EOCP requirements.  Nothing in this Paragraph 9.1.1 shall be interpreted to hold 
Developer liable for any discriminatory practice of Contractor or its subcontractors.  Developer 
shall, at the commencement of this Agreement and annually thereafter, submit to Agency a 
current Work Force Report as required by the EOCP.  It shall be Developer’s sole responsibility 
to ensure an annual Work Force Report update is completed and submitted to Agency.  
Developer shall be required to prepare a current Equal Employment Opportunity (“EEO”) Plan, 
if so requested by City. 

  9.1.2 Non-Discrimination Ordinance.  Developer shall not discriminate on the basis of 
race, gender, religion, national origin, ethnicity, sexual orientation, age, or disability in the 
solicitation, selection, hiring or treatment of Contractor, subcontractors, vendors or suppliers.  
Developer shall provide equal opportunity for Contractor and subcontractors to participate in 
subcontracting opportunities.  Developer understands and agrees that violation of this clause 
shall be considered a material breach of this Agreement and may result in Agreement 
termination, debarment, and other sanctions.  This language shall be in the Construction Contract 
and contracts between Developer and any subcontractors, vendors and suppliers. 

  9.1.3 Compliance Investigations.  Upon Agency’s request, Developer agrees to provide 
to Agency, within sixty (60) days, a truthful and complete list of the names of all subcontractors, 
vendors, and suppliers that Developer has used in the past five years on any of its contracts that 
were undertaken within San Diego County, including the total dollar amount paid by Developer 
for each subcontract or supply contract.  Developer further agrees to fully cooperate in any 
investigation conducted by City pursuant to City’s Nondiscrimination in Contracting Ordinance 
(SDMC Sections 22.3501-22.3517). 

  9.1.4 Title 24/Americans with Disabilities Act Requirements.  Any Project plans and 
specifications prepared pursuant to this Agreement shall meet all current California Building 
Standards Code, California Code of Regulations, Title 24 (“Title 24”) and Americans with 
Disabilities Act Accessibility Guidelines (“ADAAG”) requirements, and shall be in compliance 
with the Americans with Disabilities Act (the “ADA”).  When a conflict exists between Title 24 
and ADAAG, the most restrictive requirement shall be followed. 

  9.1.5 Americans with Disabilities Act.  Developer agrees that it is aware of and will 
comply with San Diego City Council Policy 100-04, adopted by Resolution No. 282153 relating 
to the ADA.  Developer and subcontractors will be individually responsible for their own ADA 
program. 

9.2 NO CONFLICT OF INTEREST 

Developer represents and warrants that it has not paid or given, and will not pay or give, 
any third person any money or other consideration for obtaining this Agreement. 
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9.3 HEADINGS 

  All article, section and paragraph headings and titles are for convenience only and shall 
not affect the interpretation of this Agreement. 

9.4  NON-ASSIGNMENT 

  Neither Party shall assign the obligations under this Agreement, whether by express 
assignment or by sale of the company, nor any monies due or to become due, without the prior 
written approval of the other Party.  Any assignment in violation of this Paragraph 9.4 shall 
constitute a breach of this Agreement and shall be null and void. 

9.5 NO AGENCY OR EMPLOYMENT RELATIONSHIP 

  Neither Developer nor any of its officers or employees shall be considered as having the 
status of an employee or agent of Agency. 

9.6 COVENANTS AND CONDITIONS 

  All provisions of this Agreement expressed as either covenants or conditions on the part 
of Agency or Developer, shall be deemed to be both covenants and conditions. 

9.7 COMPLIANCE WITH LAW 

Developer and Agency shall comply with all Applicable Laws. 

9.8 CHOICE OF LAW AND VENUE 

  This Agreement shall, notwithstanding application of the principles of conflicts of laws, 
be governed by the laws of the State of California.  The venue for any suit or proceeding 
concerning this Agreement, the interpretation or application of any of its terms, or any related 
disputes shall be in the County of San Diego, State of California. 

9.9 ATTORNEYS’ FEES 

  If any legal action, arbitration or other legal proceeding is brought in connection with or 
related to the interpretation, performance or enforcement of this Agreement, the prevailing Party 
therein shall be entitled to recover from the other Party its actual costs, expenses and attorneys’ 
fees (both outside and in-house counsel), court costs (statutory and non-statutory), professional, 
expert and consultant fees, paralegal fees, investigative costs, postage costs, document copying 
costs, telecopy costs and any and all other costs and expenses, of mediation, arbitration, trial and 
on appeal. 

9.10 SUCCESSORS-IN-INTEREST 

This Agreement and all rights and obligations created by this Agreement shall be in force 
and effect whether or not any Parties to this Agreement have been succeeded by another entity, 
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and all rights and obligations created by this Agreement shall be vested and binding on any 
Party’s successor-in-interest. 

9.11 INTEGRATION 

No change, alteration, or modification of the terms or conditions of this Agreement, and 
no verbal understanding of the Parties, their officers, agents, or employees shall be valid unless 
made in the form of a written change or amendment to this Agreement agreed to in writing by 
both Parties.  Nothing contained in this Agreement or in any contract entered into between 
Developer and Contractor or a Design Professional shall be interpreted as incorporating into the 
terms of this Agreement any of the terms or conditions of any contract between Developer and 
Contractor or any Design Professional. 

9.12 COUNTERPARTS 

This Agreement may be executed in counterparts, which when taken together shall 
constitute a single signed original as though all Parties had executed the same page. 

9.13 NO WAIVER 

No failure of either Agency or Developer to insist upon the strict performance by the 
other of any covenant, term or condition of this Agreement, nor any failure to exercise any right 
or remedy consequent upon a breach of any covenant, term, or condition of this Agreement, shall 
constitute a waiver of any such breach of such covenant, term or condition.  No waiver of any 
breach shall affect or alter this Agreement, and each and every covenant, condition, and term 
hereof shall continue to apply in full force and effect to any existing or subsequent breach, 
including, the right to exercise any right or remedy consequent upon such breach. 

9.14 SEVERABILITY 

Should any part, term, portion or provision of this Agreement, or the application thereof 
to any Party or circumstance, be held to be illegal, invalid or in conflict with any applicable law, 
or otherwise be rendered unenforceable or ineffectual, the validity of the remaining parts, terms, 
portions or provisions, or the application thereof to any other party or circumstance, shall be 
deemed severable and the same shall remain enforceable and valid to the fullest extent permitted 
by Applicable Laws. 

9.15 DRAFTING AMBIGUITIES 

The Parties agree that they are aware that they have the right to be advised by counsel 
with respect to the negotiation, terms and conditions of this Agreement, and the decision of 
whether or not to seek advice of counsel with respect to this Agreement is a decision which is the 
sole responsibility of each Party.  This Agreement shall not be construed in favor of or against 
either Party by reason of the extent to which each Party participated in the drafting of this 
Agreement. 
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9.16 INCORPORATION OF RECITALS AND EXHIBITS 

All recitals set forth in, and all exhibits attached to, this Agreement are incorporated 
herein by this reference. 

9.17 SIGNING AUTHORITY 

The representative for each Party signing on behalf of a corporation, partnership, joint 
venture or governmental entity hereby declares that authority has been obtained to sign on behalf 
of the corporation, partnership, joint venture, or governmental entity and agrees to hold the other 
Party or Parties hereto harmless if it is later determined that such authority does not exist.  The 
Parties acknowledge that Agency will sign this Agreement, and this Agreement will become 
effective, only after this Agreement has been approved by the Oversight Board and approved or 
deemed approved by the DOF in accordable with applicable law and, until then, shall not be 
binding on either Party.   

9.18 CONFLICTS 

If conflict or inconsistency exists between the terms set forth in the main body of this 
Agreement and the exhibits attached hereto, the terms of the main body of this Agreement shall 
control.  If a conflict exists between an Applicable Law and this Agreement, the Applicable Law 
shall control. 

9.19 SURVIVAL 

The provisions of this Agreement which expressly or impliedly by their nature continue 
beyond, or require, involve or imply the performance of an act by Agency or Developer after, 
either termination of this Agreement or completion of performance, including, without 
limitation, all obligations relating to insurance, defense and indemnification, dispute resolution 
and confidentiality, shall be deemed to survive and remain in full force and effect after 
completion of performance or termination of this Agreement. 

9.20 NO THIRD-PARTY RIGHTS  

Nothing contained in this Agreement is intended to make any person or entity who is not 
a signatory to this Agreement a third-party beneficiary of any right or obligation of Agency or 
Developer that is expressly or impliedly created by the terms of this Agreement or by operation 
of law. 

 

[remainder of this page intentionally left blank] 



9.21 NO CHANGE TO OTHER AGREEMENTS

Nothing herein shall be deemed to alter, add to, reduce, void, rescind, change or modif’
the obligations of either Party under any other agreements entered into between or among
Agency and Developer.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
written above.

Agency:

City of San Diego, solely in its capacity as the designated
successor agency to the Redevelopment Agency of the City
of San Diego, a former public body, corporate and politic

Date:

_________________________

By:

__________________________________

William Fulton
Director, Planning, Neighborhoods, and Economic
Development Department

APPROVED AS TO FORM:

Jan 1. Goldsmith
City Attorney

By:

_________________________

Kevin Reisch
Chief Deputy City Attorney

Developer:

PINNACLE BAYSIDE DEVELOPMENT US,
L.P., a California limited partnership

By: Island Development US LLC, a California

Date_

dli:YEEeL.alPartne1.

Manager
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	Pinnacle Attachment A.pdf
	ARTICLE 1 CONSTRUCTION
	1.1 REQUIREMENTS FOR CONSTRUCTION OF THE PROJECT
	1.1.1 Project Description.  The Project shall consist of the “Park Improvements” (i.e., the Final Restored Park and certain associated improvements) as defined in Section 301(1) of the Third Implementation Agreement.
	1.1.2 Construction Documents.  Developer has provided to Agency, and Agency has generally approved, construction drawings for the Final Restored Park, which constitute and are referred to in the OPA and attached as Exhibit No. 7 of the Third Implemen...
	1.1.3 Payment for Project Costs.  Agency’s sole financial contribution to Developer toward the Project shall be in the form of funding Developer’s bona fide costs incurred to third parties to complete remaining design and permitting work for the Proj...
	1.1.4 Project Budget.  Developer has provided to Agency, and Agency has generally approved the Project Budget attached hereto as Exhibit “B”, which the Parties agree contains all approved Eligible Expenses.  Agency shall be presented with Developer’s...
	1.1.5 Subcontractor Bids.  Unless otherwise agreed in writing by the Mayor or designee, Developer, acting through its general contractor, Pinnacle International Development, Inc. (“Contractor”), shall solicit no less than three (3) bids (“Subcontract...
	Notwithstanding the foregoing, the following Eligible Expenses shall not be subject to the bidding requirements of the preceding paragraph:  “Permit Review – Final CD’s and Permit Costs”, “Construction Administration – Design Team”, “Irrigation Water...
	1.1.6 Contingency.  Developer shall be entitled to use the contingency line item in the Project Budget (Exhibit “B”) for Eligible Expenses, subject to prior written approval by the Mayor or designee following submission of a request by Developer (a “...
	1.1.7 Excluded Costs.  None of the following costs shall be deemed attributable to the design and construction of the Park Improvements and, therefore, shall not be reimbursable by Agency to Developer (“Excluded Costs”):
	1.2 TIME AND SCHEDULE
	1.2.1 Time of the Essence.  All time limits set forth in this Agreement pertaining to Developer’s performance of any obligation or act for the benefit of Agency are deemed to be of the essence to this Agreement.  All references to “days” in this Agre...
	1.2.2 Schedule.  Developer has provided to Agency, and Agency has generally approved, the Construction Schedule attached hereto as Exhibit “C”.
	1.2.3 Agency Cooperation.  Agency shall at all times reasonably cooperate with Developer in performing its obligations under this Agreement, providing such approvals and other information as are needed promptly and without material delay to achievem...

	1.3 DEVELOPER’S OBLIGATIONS

	ARTICLE 2 COMPENSATION AND FUNDING BY AGENCY
	2.1 PROGRESS PAYMENT REQUESTS
	2.2 PROCESSING PROGRESS PAYMENT REQUESTS
	Upon receipt of a Progress Payment Request (and all accompanying documents), Agency shall conduct a review in order to confirm that such request is complete and to verify and approve the amount that is specified in such Progress Payment Request.  De...
	2.3 PAYMENT OF ELIGIBLE EXPENSES
	2.3.1 Establishment of Escrow Fund.  Developer acknowledges that Agency’s ability to expend funds for the payment of Eligible Expenses to Developer under this Agreement is contingent upon the prior approval of such expenditure by the California Depar...
	2.3.2 Payments to Developer.  All payments to which Developer is entitled under this Agreement in response to any Contingency Use Request or any Progress Payment Request, as applicable, shall be disbursed in accordance with the Escrow Agreement. The...
	2.3.3 Processing of Disbursement Requests.  Concurrent with Developer’s submittal of any Contingency Use Request and any Progress Payment Request, Developer shall submit to Agency an executed Disbursement Request, containing Developer’s insertion of t...


	ARTICLE 3 RIGHT TO AUDIT
	3.1 RIGHT TO AUDIT
	3.1.1 Access.  Agency retains the right to review and audit, and the reasonable right of access, upon reasonable advance notice, but no earlier than 5 days, to Developer, to review and audit, inspect and photocopy all Project related accounting recor...
	3.1.2 Accounting Records.  Developer shall maintain complete and accurate records in accordance with generally accepted accounting practices in the industry.  Developer shall make available to Agency originals of all accounting records substantiatin...
	3.1.3  Contracts.  The contracts entered into by Developer with Contractor shall include provisions allowing for review, audit and copying by Agency of all documents related to the Project, excepting those documents that are proprietary to the busin...
	3.1.4 Compliance Required before Mediation or Litigation.  A condition precedent to proceeding with mandatory mediation provided for in Article 7, below, is Developer’s full compliance with the provisions of this Article 3.


	ARTICLE 4 LICENSE FOR DOCUMENTS
	4.1 WORK PRODUCT
	4.1.1 Work Product – Developer.  Developer understands, acknowledges and agrees that upon Agency’s full payment of compensation incurred and earned by Developer in accordance with this Agreement, Developer shall be deemed to have granted to Agency a...
	4.1.2 Agency’s Right to Use.  Agency’s ownership of the Developer Work Product referred to in Paragraph 4.1.1, above, includes, and is limited to, its or its successors or assigns’ right to use, reproduce and reuse the Developer Work Product in conn...


	ARTICLE 5 DEFAULTS
	5.1 DEVELOPER DEFAULT
	5.2 AGENCY DEFAULT

	ARTICLE 6 INSURANCE, INDEMNIFICATION, LIMITATIONS ON LIABILITY
	6.1 INSURANCE
	6.1.1 Types of Insurance.  At all times during the term of this Agreement, Developer shall maintain insurance coverage as follows:
	6.1.1.1 Commercial General Liability (“CGL”).  For all of Developer’s operations, including contractual, broad form property damage, completed operations, and independent contractor’s liability, Developer shall keep in full force and effect, during...
	6.1.1.2 Commercial Automobile Liability.  For all of Developer’s automobiles, including owned, hired and non-owned automobiles, Developer shall keep in full force and effect, automobile insurance for bodily injury and property damage providing cove...
	6.1.1.4 Worker’s Compensation.  For all of Developer’s employees who are subject to this Agreement and to the extent required by the State of California, Developer shall keep in full force and effect, a workers compensation policy.  That policy sha...

	6.1.2 Rating Requirements.  All insurance required by express provision of this Agreement shall be carried only by responsible insurance companies that have been given at least an “A:  VI” rating by AM BEST, Rating Service (surplus lines carriers ar...
	6.1.3 Deductibles.  All deductibles on any policy shall be the responsibility of Developer.
	6.1.4 Specific Provisions Required.  Each policy required under Paragraphs 6.1.1.1 through 6.1.1.4 shall expressly provide, and an endorsement shall be submitted to Agency, that:

	6.2 INDEMNIFICATION
	6.2.1 Indemnification by Developer.  Developer shall be liable for all injuries to persons and for all damage to real or personal property of Agency, Civic San Diego, City, and third parties, to the extent caused by or resulting from Developer’s act...
	6.2.2 No Limitation by Insurance.  The indemnification, defense and hold harmless obligations of Developer under Paragraph 6.2.1, above, as well as any indemnification obligations stated elsewhere in this Agreement:  (1) shall not be limited by, and ...

	6.3 LIMITATIONS OF LIABILTY
	6.3.1 Mutual Waiver of Consequential Damages.  Agency and Developer each hereby agree that, to the fullest extent permitted by Applicable Laws, the Parties shall not be liable to each other for, and each Party hereby waives any right to recover from ...

	6.4 SURVIVAL

	ARTICLE 7 MEDIATION
	7.1 MANDATORY NON-BINDING MEDIATION
	7.2 MEDIATION COSTS
	7.3 SELECTION OF MEDIATOR
	7.4 CONDUCT OF MEDIATION

	ARTICLE 8 NOTICES
	8.1 DELIVERY
	8.2 ADDRESSES
	8.2.1 To Developer.  All notices, demands, or requests required to be given by Agency to Developer shall be addressed to Developer at:
	8.2.2 To Agency.  All notices, demands or requests required to be given by Developer to Agency shall be addressed to:


	ARTICLE 9 MISCELLANEOUS PROVISIONS
	9.1 EQUAL EMPLOYMENT AND NONDISCRIMINATION:
	9.1.1 Compliance with the Equal Opportunity Contracting Program.  Developer shall comply with City’s Equal Opportunity Contracting Program (“EOCP”) Developer Requirements.  Compliance includes submittal of a signed Equal Opportunity Agreement.  The ...
	9.1.2 Non-Discrimination Ordinance.  Developer shall not discriminate on the basis of race, gender, religion, national origin, ethnicity, sexual orientation, age, or disability in the solicitation, selection, hiring or treatment of Contractor, subco...
	9.1.3 Compliance Investigations.  Upon Agency’s request, Developer agrees to provide to Agency, within sixty (60) days, a truthful and complete list of the names of all subcontractors, vendors, and suppliers that Developer has used in the past five ...
	9.1.4 Title 24/Americans with Disabilities Act Requirements.  Any Project plans and specifications prepared pursuant to this Agreement shall meet all current California Building Standards Code, California Code of Regulations, Title 24 (“Title 24”) a...
	9.1.5 Americans with Disabilities Act.  Developer agrees that it is aware of and will comply with San Diego City Council Policy 100-04, adopted by Resolution No. 282153 relating to the ADA.  Developer and subcontractors will be individually responsi...

	9.3 HEADINGS
	9.4  NON-ASSIGNMENT
	9.5 NO AGENCY OR EMPLOYMENT RELATIONSHIP
	9.6 COVENANTS AND CONDITIONS
	9.7 COMPLIANCE WITH LAW
	9.8 CHOICE OF LAW AND VENUE
	9.9 ATTORNEYS’ FEES
	9.10 SUCCESSORS-IN-INTEREST
	9.11 INTEGRATION
	9.12 COUNTERPARTS
	9.13 NO WAIVER
	9.14 SEVERABILITY
	9.15 DRAFTING AMBIGUITIES
	9.16 INCORPORATION OF RECITALS AND EXHIBITS
	9.17 SIGNING AUTHORITY
	9.18 CONFLICTS
	9.19 SURVIVAL
	9.20 NO THIRD-PARTY RIGHTS
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