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i

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), Appellee Accrediting Council for

Independent Colleges and Schools (ACICS) submits its Certificate as to Parties,

Rulings, and Related Cases.

A. Parties and Amici

Except for the following, all parties and Amici Curiae appearing before the

District Court and in this Court are listed in the Brief for Appellant:

In addition to the parties appearing as Amicus Curiae before the District

Court, ACICS understands that the United States Chamber of Commerce intends to

appear as an Amici before this Court in support of ACICS.

B. Ruling Under Review

References to the rulings at issue appear in the Brief for Appellant.

C. Related Cases

This matter has not been previously before this Court or any other court.

There are no related cases before this Court or any other court.
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RULE 26.1 DISCLOSURE STATEMENT

ACICS submits the following corporate disclosure statement pursuant to

Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit Rule 26.1:

ACICS is a national accreditor of academic institutions in the United States.

ACICS has no parent corporation, and no publicly held corporation owns 10% or

more of its stock.

/s/ Allyson B. Baker
Counsel for Appellee
Accrediting Council for
Independent Colleges and Schools

Dated: November 30, 2016
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STATEMENT OF ISSUES

1. Whether the District Court properly determined that the Bureau lacks

authority to investigate “whether any entity or person has engaged or is engaging

in unlawful acts or practices in connection with accrediting for-profit colleges.”

2. Whether, even if the Bureau had the authority to enforce the civil

investigative demand (CID) at issue, this Court should remand the matter to the

District Court to make factual findings about the relevance of the information

sought by the CID and the burden on ACICS in providing such information, issues

that were not addressed below because the District Court denied enforcement of

the CID on the threshold legal issue that the Bureau lacked the authority to enforce

the CID without reaching ACICS’s challenges to the latter two essential elements

of a valid CID.

STATUTES AND REGULATIONS

Except for the following pertinent provisions, which are reproduced in the

Addendum to this brief, all applicable statutes and regulations are reproduced in

the Addendum to the Brief of Appellant: 12 U.S.C. §§ 5481, 5531, 5536, and 5561.
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INTRODUCTION

The Bureau did not have the authority to issue its CID to ACICS. The

CID’s Notification of Purpose stated that the CID was for the purpose of

investigating acts and practices “in connection with accrediting for-profit

colleges.” The Bureau’s authority, however, is limited to investigating potential

violations of consumer financial laws. The accrediting of for-profit schools has

nothing to do with the consumer financial laws. Recognizing the sweeping scope

of the Bureau’s CID, the District Court appropriately analyzed the Bureau’s

authority to issue the CID and concluded that the particular CID was outside the

Bureau’s authority.

The District Court started with the presumption that the Bureau – like any

agency – had authority to pursue an investigation. But, the District Court did not

blindly defer to the Bureau’s interpretation of its own authority, as the Bureau

would have it do. The District Court’s approach – of presuming that the Bureau

had authority to issue the CID but still reviewing the CID – was consistent with the

governing legal standard and this Court’s precedent.

Now, on appeal, the Bureau seeks to rewrite the standard for judicial review

of a CID by asking for even more deference. The Bureau’s argument would

effectively confine a district court’s analysis of an agency’s authority to a cursory

review of the CID with a rubber stamp. Contrary to the Bureau’s contention, a
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district court’s review of a CID is not circumscribed to an agency’s own

interpretation (and any further re-interpretation) of its own CID. Indeed, the

doctrine of judicial review would cease to exist if district courts “must” adopt

entirely an agency’s interpretation of statutory provisions that confer investigative

authority. Because the District Court correctly concluded that the Bureau lacked

authority for this CID, the District Court never even reached the issue of whether

the documents sought by the CID are relevant to the investigation (they are not) or

whether the CID is unduly burdensome on ACICS (it is). These factual questions

must be answered first by the District Court before any rulings on relevance and

burden can be reviewed by this Court. As such, if this Court determines that the

Bureau had authority for the CID, it should remand to the District Court.

STATEMENT OF THE CASE

I. FACTUAL BACKGROUND

A. Statutory Background Of The Bureau

Congress established the Bureau to “regulate the offering and provision of

consumer financial products or services under the Federal consumer laws.” 12

U.S.C. § 5491(a). The Consumer Financial Protection Act (CFPA) establishes the

Bureau as an executive agency1 charged with the power to “prescribe rules or issue

1 A panel of this Court recently held that the Bureau’s single-director structure is
unconstitutional and, as a result, the Bureau “now will operate as an executive
agency” under the supervision and direction of the President of the United States.
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orders or guidelines pursuant to” nineteen consumer financial laws. 12 U.S.C. §

5581(a)(1)(A). The nineteen statutes include eighteen enumerated consumer

financial laws, as well as the Bureau’s authority to prohibit unfair, deceptive, or

abusive acts or practices under 12 U.S.C. § 5531 (UDAAP authority). 12 U.S.C. §

5481(14) (defining “Federal Consumer Financial Law”).

To enforce these consumer financial laws, Congress empowered the Bureau

to conduct investigations in certain specific circumstances. Specifically, the CFPA

states that an investigation “means any inquiry . . . for the purpose of ascertaining

whether any person is or has been engaged in any conduct that is a violation” of a

Federal consumer financial law. 12 U.S.C. § 5561(1). The statute further defines

“violation” to mean “any act or omission that, if proved, would constitute a

violation of any provision of Federal consumer financial law.” 12 U.S.C. §

5561(5) (emphasis added). To investigate potential violations of Federal consumer

financial law, the Bureau may propound CIDs. 12 U.S.C. § 5562(c)(1). The

Bureau is required to provide a statement of the purpose of the CID. Specifically:

Each civil investigative demand shall state the nature of
the conduct constituting the alleged violation [of Federal
consumer financial law] which is under investigation and
the provision of law applicable to such violation.

See PHH Corp., et al. v. CFPB, – F.3d –, No. 15-1177, 2016 WL 5898801, *28
(D.C. Cir. Oct. 11, 2016).
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12 U.S.C. § 5562(c)(2). If the recipient of a CID refuses to comply, the Bureau

may petition a federal district court for an order requiring compliance. 12 U.S.C. §

5562(b)(2). The district court then has discretion over whether to issue such an

order mandating compliance with the CID. 12 U.S.C. § 5562(b)(2) (“the District

Court . . . may issue an order . . .”).

B. History And Function Of ACICS

ACICS is organized under Section 501(c)(3) of the Internal Revenue Code

as a non-profit agency that accredits for-profit educational institutions in the

United States. JA081. Since 1956, ACICS has been recognized by the federal

government as a national accreditor based on its conclusion that ACICS is a

reliable authority concerning the quality of education and training offered by the

institutions that it accredits. JA081. Such recognition by the Secretary of

Education means that ACICS satisfies the regulatory criteria established by the

Department of Education (ED), as set forth in 34 C.F.R. § 602. ACICS is

periodically reviewed by the ED for compliance with the applicable regulatory

criteria established pursuant to the Higher Education Act of 1965, and was re-

recognized most recently in July 2013.2 JA087.

2 ACICS is currently undergoing review by the Secretary of Education and has
appealed to the Secretary a decision by the Senior Department Official of the ED
withdrawing ACICS’s status as a recognized accreditor. While the appeal is
ongoing, ACICS remains a fully-functioning and recognized accrediting agency.
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ACICS consists of a voluntary group of educational organizations affiliated

for the purpose of establishing and operating an accrediting agency in the field of

post-secondary and higher education. JA082. The scope of ACICS’s recognition

includes private post-secondary institutions offering degrees, certificates, and

diplomas in programs designed to educate students for professional, technical, or

occupational careers. JA082. ACICS fulfills its accreditation function through a

Council of fifteen Commissioners, which includes individuals representing both

non-degree and degree-granting institutions, as well as persons drawn from the

public at large. JA082-83.

The core of ACICS’s accreditation process involves volunteer evaluators

who review and evaluate their peer institutions. JA083. ACICS assembles these

teams from among peer institutions and the public, and these volunteers conduct

on-site visits of institutions, review those institution’s operations, and author a

report for each respective institution. JA083. Their deliberations are typically kept

confidential. JA083. Ultimately, the Council makes a final accrediting decision in

accordance with ACICS’s limited function and accrediting standards focusing

primarily on the quality of education at the institution. JA083-84; see also JA089-

90.

The outcome of that administrative appeal does not have relevance to the
determination whether the Bureau had legal authority to issue the CID.
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II. PROCEDURAL BACKGROUND

A. The Bureau’s CID

On August 25, 2015, the Bureau issued a CID to ACICS. The Notification

of Purpose of that CID stated that the Bureau was investigating to determine

“whether any entity or person has engaged or is engaging in unlawful acts or

practices in connection with accrediting for-profit colleges.” JA024 (emphasis

added). That CID sought three broad categories of information. First, the Bureau

demanded that ACICS designate and produce a company representative to provide

sworn oral testimony during a two-day investigatory hearing broadly concerning

ACICS’s “policies, procedures, and practices relating to the accreditation of” seven

specified institutions. JA026. Second, the Bureau demanded disclosure of the

identities of “all post-secondary educational institutions that [ACICS] has

accredited since January 1, 2010.” JA025. Finally, the Bureau demanded

disclosure of the identities of “all individuals affiliated with [ACICS] who

conducted any accreditation reviews since January 1, 2010” of twenty one specific

institutions. JA025.

After receiving the CID, ACICS offered to meet with Bureau counsel to

explain the accrediting process. JA062-63. The Bureau refused the offer. JA063.

ACICS then timely filed a petition to set aside or modify the CID pursuant

to 12 U.S.C. § 5662(f) and the Bureau’s Rules, 12 C.F.R. § 1080.6(d). The
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Bureau’s Director, Richard Cordray, denied ACICS’s petition, and also

subsequently denied ACICS’s request for reconsideration. JA007-08. Two days

after denying ACICS’s request for reconsideration, the Bureau filed a petition to

enforce the CID in the United States District Court for the District of Columbia.

JA015.

B. Proceedings Before The District Court

After considering the parties’ written submissions and conducting oral

argument, the District Court appropriately denied the Bureau’s petition to enforce

its CID. JA006. The District Court correctly described the governing legal

standard as a three-part inquiry, requiring a court presented with a CID to consider

“(1) whether the agency has the authority to make the inquiry, (2) whether the

information sought is reasonably relevant, and (3) whether the demand is not too

indefinite.” JA008. If those three elements are met, the District Court concluded it

could still not enforce the CID if it is unduly burdensome. JA008. The District

Court’s decision focused on the first prong of this inquiry, further explaining that it

must set aside the Bureau’s CID if it determines that the Bureau lacks legal

authority to investigate ACICS’s actions. JA009 (citing United States v. Morton

Salt Co., 338 U.S. 632, 652 (1950) for the proposition that “[a] government

investigation . . . may be of such a sweeping nature and so unrelated to the matter

properly under inquiry as to exceed the investigatory power.”).
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The District Court concluded that the Bureau lacked the authority to issue

the particular CID to ACICS. Among other reasons, the District Court determined

that the Bureau’s Notification of Purpose and “actual requests belie any notion that

[the Bureau’s] inquiry is limited” to an inquiry into “potential violations of the

consumer financial laws by the schools [ACICS] accredits.” JA012. After

reaching the conclusion that the Bureau lacked statutory authority to issue the

challenged CID, the District Court did not reach the merits of the remaining

elements of the Morton Salt standard, noting, in a footnote, only that “[e]ven if the

CFPB had put forward an investigatory purpose within the scope of its authority,

for example, the lending practices of for-profit schools, the requested information

may, nevertheless, be beyond reach as not reasonably relevant to that purpose.”

JA013. The Bureau now appeals from the District Court’s ruling.

STANDARD OF REVIEW

This Court has determined that “[w]hether the district court applied the

correct standard in deciding an investigative subpoena should be enforced is a

question of law” that is reviewed de novo. F.T.C. v. Church & Dwight Co., Inc.,

665 F.3d 1312, 1315 (D.C. Cir. 2011). The Bureau, however, incorrectly suggests

that this Court should review issues not decided by the District Court de novo.
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This Court has held that “the district court’s determination of relevance, a

question of fact” is reviewed “for clear error.” Id.; see also F.T.C. v. Invention

Submission Corp., 965 F.2d 1086, 1089 (D.C. Cir. 1992).

This Court reviews whether the CID imposes an undue burden for abuse of

discretion. Appeal of FTC Line of Bus. Report Litig., 595 F.2d 685, 703 (D.C. Cir.

1978); Cf. Dow Chemical v. Allen, 672 F.2d 1262, 1267 (7th Cir. 1982)

(“Similarly, court assessments of whether disclosure would be burdensome and of

what restrictions might be appropriate are decisions within the sound discretion of

the trial court and should only be reversed for abuse of discretion, save where they

are intimately tied to a misunderstanding of law, in which case the ordinary

standard of error applies.”) (internal citation omitted).

SUMMARY OF ARGUMENT

I. THE BUREAU HAD NO AUTHORITY TO ISSUE ITS CID

This Court’s precedent establishes that in considering whether to enforce an

agency’s demand for the production of documents and information, the “district

court’s role is limited ‘to determining whether the inquiry is within the authority of

the agency, the demand is not too indefinite and the information sought is

reasonably relevant.’” AOB at 15-16 quoting U.S. Int’l Trade Comm’n v. ASAT,

Inc., 411 F.3d 245, 253 (D.C. Cir. 2005) (internal quotations omitted); JA008 (“In

determining whether to enforce a CID, a court must consider (1) whether the
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agency has the authority to make the inquiry, (2) whether the information sought is

reasonably relevant, and (3) whether the demand is not too indefinite. See United

States v. Morton Salt, 338 U.S. 632, 652 (1950)”); see also F.T.C. v. Texaco, Inc.

555 F.2d 862, 872 (D.C. Cir. 1977) (an agency CID is proper “so long as the

investigation was for a lawfully authorized purpose, the documents sought were

relevant to the inquiry, and the demand was reasonable”). The issues presented on

this appeal are whether the standard applied by the District Court was correct and

whether under that rule the CID should be enforced.

Contrary to the Bureau’s argument, the District Court applied the correct

legal standard. The District Court’s analysis commenced where it was supposed

to, with the Bureau’s Notification of Purpose, which is required for any CID that

the Bureau issues, pursuant to 12 C.F.R. § 1080.5. JA010, JA024. Here, the

Notification of Purpose for the CID at issue stated that:

The purpose of this investigation is to determine whether any entity or
person has engaged or is engaging in unlawful acts and practices in
connection with accrediting for-profit colleges, in violation of
sections 1031 and 1036 of the Consumer Financial Protection Act of
2010, 12 U.S.C. §§ 5531, 5536, or any other Federal consumer
financial protection law. The purpose of this investigation is also to
determine whether Bureau action to obtain legal or equitable relief
would be in the public interest.

JA024 (emphasis added).

The District Court also considered the scope of the information demanded in

the CID to determine whether the Bureau had legal authority to compel the
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production. The CID contained two interrogatories, both of which relate

exclusively to the accreditation process of for-profit schools:

1. Identify all post-secondary educational institutions that the
Company has accredited since January 1, 2010.

2. Identify all individuals affiliated with the Company who
conducted any accreditation reviews since January 1, 2010 of
the followings schools: [list of schools]

JA025.

The CID likewise contained a list of topics for oral testimony that all

relate solely to the accreditation process of for-profit schools. It sought

testimony on “[t]he Company’s policies, procedures, and practices relating

to the accreditation of [school].” JA026. Reviewing the CID and

considering the Bureau’s statutory authority, the District Court properly

applied the appropriate test and correctly determined that the Bureau did not

have the statutory authority to conduct the investigation that the Notification

of Purpose described in the CID.

II. THE CID SOUGHT DOCUMENTS AND INFORMATION THAT
ARE NOT RELEVANT

The Bureau issued a CID for which it patently lacked jurisdiction.

Accordingly, the District Court never reached – indeed, did not have to reach – the

second inquiry in the enforcement analysis, which is whether the CID seeks

relevant documents and information. All parties agree that this second inquiry is a

fact-based one. Thus, if the Court should overturn the District Court’s holding on
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authority, the appropriate remedy would be to remand the matter to the District

Court with instructions to conduct a complete analysis on this relevance issue.

If the Court were to consider that issue as a matter of first impression,

notwithstanding the lack of a factual record, it should conclude that the CID seeks

irrelevant documents and information and that the CID should not be judicially

enforced. The Bureau casts its net very wide; indeed, all of the documents and

information that the CID seeks concerns conduct that is entirely outside of the

Bureau’s investigative authority, even when that authority is broadly construed.

III. THE CID IS OVERBROAD AND BURDENSOME

Like the issue of relevance, the District Court never reached the issue of

whether the CID was unduly burdensome. Thus, if the Court should overturn the

District Court’s holding on authority, the appropriate remedy would be to remand

to the District Court with instructions to conduct a complete analysis on that

burden issue. However, if the Court reviews the burden issue as a matter of first

impression, it should conclude that the CID is indefinite and unduly burdensome

because the sweeping scope of the CID would unnecessarily harm ACICS’s ability

to function.
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ARGUMENT

I. THE BUREAU LACKS AUTHORITY TO ENFORCE THE CID

A. Judicial Review Of Administrative Subpoenas Is Appropriate
And Deference To The Bureau Is Not Limitless

A CID cannot be enforced when “a governmental investigation . . . may be

of such sweeping nature and so unrelated to the matter properly under inquiry as to

exceed the investigatory power” of the agency serving the administrative subpoena

or CID. Morton Salt, 338 U.S. at 652. “Accordingly, ‘there is no doubt that a

court asked to enforce a subpoena will refuse to do so if the subpoena exceeds an

express statutory limitation on the agency’s investigative powers.’” FTC v. Ken

Roberts Co., 276 F.3d 583, 586 (D.C. Cir. 2001) (quoting Gen. Fin. Corp. v. FTC,

700 F.2d 366, 369 (7th Cir. 1983)). Although a district court presumes an

agency’s interpretation of its own authority is correct, a district court is not

supposed to rubber stamp a CID. The District Court here understood and applied

this rule.

As a threshold matter, it is necessary for a reviewing court to ensure that

“‘the subject matter of the investigation is within the statutory jurisdiction of the

subpoena-issuing agency.’” Id. at 586-87 (quoting FEC v. Machinists Non-

Partisan Political League, 655 F.2d 380, 386 (D.C. Cir. 1981)).

This Court has previously recognized that “[a]lthough the Supreme Court

has circumscribed the district court’s authority in proceedings to enforce
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administrative subpoenas, the Court has not gone so far as to preclude the district

court from examining” whether the agency exceeded its authority. U.S. Int’l Trade

Comm’n, 411 F.3d at 253. Under those decisions, district courts “may not abdicate

their independent responsibility to construe the statutory language.” F.T.C. v.

Miller, 549 F.2d 452, 457 (7th Cir. 1977).

As discussed below, the analysis undertaken by the District Court complied

with the governing standard.

B. A District Court May Look To Evidence To Determine The
Extent Of The Bureau’s Authority

Under this Court’s jurisprudence, there is also nothing per se improper about

the District Court’s review of evidence offered by both parties to determine

whether the Bureau had authority to issue the CID. The Bureau’s challenge to the

District Court’s analysis fails on this ground as well.

In one of the few appellate opinions to address the issue of an agency’s lack

of authority to pursue an administrative subpoena, the Fifth Circuit’s opinion in

Burlington Northern R.R. Co. v. Office of Inspector General, provides guidance for

this case. 983 F.2d 631 (5th Cir. 1993). First, in determining that the Office of the

Inspector General lacked the authority to issue the subpoena, the district court

made factual findings, which the Fifth Circuit reviewed for clear error. Id. at 638-

39. Second, after determining that the district court’s factual findings were not

clearly erroneous, the Fifth Circuit analyzed the statutory authority for the
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subpoena. Id. at 641. Finally, following that analysis, it affirmed the district

court’s order declining to enforce the subpoena. Id. at 643.

In U.S. Int’l Trade Comm’n v. ASAT, this Court followed the Fifth Circuit.

There, this Court looked to the administrative law judge’s factual findings, and

lack thereof, when reversing the enforcement of the administrative subpoena. 411

F.3d at 256. “The court has explained . . . that although the investigative powers of

regulatory agencies are broad, they are not unlimited, and are subject to judicial

review to protect against mistaken or arbitrary orders.” Id. at 253 (quotations

omitted) citing among others Burlington N. R.R. Co., 983 F.2d at 638. In other

words, although administrative agencies receive some amount of deference when

they pursue investigations and propound CIDs in furtherance of those efforts, this

deference is not boundless. Thus, contrary to the Bureau’s claims, there is nothing

improper about a district court making factual findings to determine whether an

agency patently lacks jurisdiction to propound a CID.

C. The Bureau Lacks Statutory Authority To Conduct Its
Investigation

1. The Court Properly Construed The Bureau’s Notification
Of Purpose

On appeal, the Bureau incorrectly contends that the District Court

“misunderstood the scope of the Bureau’s investigation” and “ignored the actual

scope of the Bureau’s investigation.” AOB at 16-17. Specifically, the Bureau
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argues that the District Court did not appropriately consider the phrase “in

connection with” when evaluating the scope of the Bureau’s authority in this

instance, and “failed to recognize the possible connection between lending by for-

profit colleges and accreditation.” AOB at 21. After thorough consideration,

however, the District Court properly concluded that the Bureau lacked authority to

issue a sweeping CID for the stated purpose of investigating potential violations of

the consumer financial laws “in connection with accreditation of for-profit

schools.”

Despite the Bureau’s arguments to the contrary, the District Court properly

considered and accurately understood the stated purpose of the Bureau’s

investigation. The District Court squarely addressed this point and explained the

importance of the Bureau’s Notification of Purpose:

Although it may be that the CFPB is entitled to learn whether ACICS
is connected in any way to potential violations of the consumer
financial laws by the schools it accredits, the statement of purpose and
the CFPB’s actual requests belie any notion that its inquiry is limited
in this way.

JA012 (emphasis added).

At no point during the proceedings below did the Bureau identify any

consumer financial law that it contends addresses, regulates, or even implicates any

aspect of the accreditation process or any conduct “in connection with”

accreditation. As the District Court noted, “the CFPB does not deny [that] none of
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these [consumer financial] laws address, regulate, or even tangentially implicate

the accrediting process for for-profit colleges.” JA011. Thus, applying this

Court’s decision in Ken Roberts, the District Court concluded that “at first blush,

the CID’s Notification of Purpose appears to concern a subject matter that is not

within the statutory jurisdiction of the CFPB.” Id. (emphasis in original).

The District Court could have ceased the analysis there and properly

concluded on this basis alone that the Bureau patently lacked jurisdiction to issue

the CID. However, the District Court continued its analysis by reviewing the

demands for documents and information. JA012. As it is permitted to do under

the relevant legal standard, the District Court considered the breadth of the

information the Bureau sought in its CID and concluded that the Bureau was not

empowered to target the accreditation process generally because that investigatory

inquiry was outside the Bureau’s authority. Id.; see U.S. Int’l Trade Comm’n, 411

F.3d at 253 (“although the investigative powers of regulatory agencies are broad,

they are not unlimited, and are subject to judicial review to protect against

mistaken or arbitrary orders.”).

Specifically, the District Court properly recognized that the Bureau’s

requests sought broad swaths of information that have no connection to consumer

financial laws. The Bureau’s demands about ACICS extended to “all schools

ACICS has accredited since 2012, for a list of all individuals involved in the
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accreditation of twenty-one enumerated schools, and for representatives to attest to

the overall approach to accrediting seven enumerated schools.” JA012 (emphasis

in original). The District Court correctly concluded that these burdensome

requests sought information about conduct that no consumer financial law can or

does touch.

The statutory and regulatory regime implemented by the ED provides

additional relevant context supporting the District Court’s conclusion that “at first

blush” it appeared that the Bureau lacked authority. JA065-068. The ED’s

regulations delineate in detail the qualifications and limited function of accrediting

agencies like ACICS. See 20 U.S.C. § 1099b(a)(1)-(5); 34 C.F.R. § 602.14(a).

The ED routinely reviews the performance of accrediting agencies, including

evaluating whether the agency reviews academic institutions for compliance with

specific criteria. See 20 U.S.C. § 1099b(a)(5).3

Moreover, it was also proper for the District Court to consider facts in

assessing whether the Bureau’s investigation falls within the ambit of the Bureau’s

authority. See, supra, section I.B. In particular, in the face of the broad

Notification of Purpose and sweeping demands for information in the CID, and the

relevant legal authority about ED’s oversight role, it was appropriate for the

3 See also Guidelines for Preparing/Reviewing Petitions and Compliance Reports,
Department of Education Accreditation Division (January 2012), at 17, located at
http://www2.ed.gov/admins/accred/agency-guidelines.doc.
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District Court also to take into account the evidence that ACICS, like other

accrediting agencies regulated under the Higher Education Act and its

implementing rules, does not evaluate debt collection or the provision of any

financial product or service by an educational institution that applies for

accreditation.4 JA012.

Despite the Bureau’s protestations that CID recipients and district courts are

obligated to defer to the Bureau’s interpretation of the scope of its investigative

authority, the District Court here properly engaged in neither a “minor nor

ministerial” analysis of the Bureau’s authority. Ken Roberts, 276 F.3d at 587

(citing cases which “amply demonstrate that while the courts’ role in subpoena

enforcement may be a ‘strictly limited’ one, it is neither minor nor ministerial.”).

After appropriately exercising its authority to determine whether the Bureau had

the necessary statutory authority to issue a CID demanding the specified

information, the District Court correctly denied the Bureau’s petition for

enforcement.

2. The Bureau’s New Post-Hoc Justification Offered On
Appeal Also Fails

On appeal, the Bureau now offers a post-hoc explanation concerning the

scope of its Notification of Purpose. AOB at 21-22. In any event, the Court

4 The District Court also considered the Bureau’s competing factual arguments.
JA106.
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should decline to consider any purported justification offered for the first time on

appeal. See, e.g., District of Columbia v. Air Florida, Inc., 750 F.2d 1077, 1084

(D.C. Cir. 1984) (“It is well settled that issues and legal theories not asserted at the

District Court level ordinarily will not be heard on appeal.”).

The Bureau advances a new “in connection with” argument on appeal. In

essence, the Bureau appears to use “in connection with” to capture anything that

might ever touch ACICS. The District Court was already concerned that the

Bureau was making a “big grab.” JA111. The Bureau’s response to this

expression of concern was to go even bigger.

The Bureau’s rationale for its purported authority turns out to be a moving

target. Specifically, the Bureau asserts, for the first time on appeal, that it is

concerned with the possibility that accredited institutions “might have an incentive

to make misrepresentations to (or even collude with)” ACICS, which in turn

purportedly could lead to “deceptive or abusive” representations to prospective

student borrowers by accredited schools. AOB at 21-22. The Bureau further

asserts, again for the first time on appeal, that if ACICS “participated in the

collusion,” then it “could violate the CFPA if it provided substantial assistance to

the college’s deceptive practices.” AOB at 22. This chain of purely speculative

hypotheses is precisely the type of overreaching and unchecked jurisdictional

expansionism that courts are obligated to refuse to countenance. Morton Salt, 338
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U.S. at 652; Ken Roberts, 276 F.3d at 586 (quoting Gen. Fin. Corp., 700 F.2d at

369); Burlington Northern R.R. Co., 983 F.2d at 641; U.S. Int’l Trade Comm’n,

411 F.3d at 253.

Moreover, the Bureau’s Notification of Purpose is inconsistent with the

Bureau’s new argument on appeal. In the CID, the Bureau did not state that it was

investigating misrepresentations to students by academic institutions (and whether

anyone assisted the schools in making such misrepresentations). Now, the Bureau

has made clear that this investigation has a different purpose, namely investigating

conduct “in connection with accrediting for-profit colleges.” See, e.g., AOB at 27

(“the Bureau’s stated purpose for its investigation is to evaluate conduct connected

to accreditation, and since the CID seeks information directly relevant to the

process that ACICS uses when it accredits schools. . . .”) (emphasis added). The

Bureau’s new attempt to justify its sweeping CID actually moves the CID even

further outside the scope of consumer financial laws; the Bureau now has its CID

extended to address the core educational function of how schools obtain

accreditation under criteria established by the Higher Education Act and ED rules.

The District Court properly recognized the Bureau’s attempted justifications

as what they were: a moving target intended to expand its authority beyond the

consumer finance arena. Indeed, the District Court rejected the Bureau’s

contention that because the Bureau can investigate for-profit schools it also, ipso
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facto, has authority to move further along in an imagined chain of causation to

investigate “whether any entity has engaged in any unlawful acts relating to the

accreditation of those schools.” JA011. The District Court’s questions during oral

argument also reflect its concern about the Bureau’s overreach. The District Court

specifically asked Bureau counsel “[i]s this a fishing expedition?” and also

inquired of Bureau counsel “you’re making a kind of a big grab here, aren’t you?”

JA111. Ultimately, the District Court correctly characterized the Bureau’s

iterative, post-hoc justification as “a bridge too far.” JA011. The Bureau’s latest

post-hoc justification is an even further reach.

3. The Bureau Cannot Justify Its CID Through An Endless
Expansion Of Its “Substantial Assistance” Jurisdiction

The Bureau’s newly-concocted rationalization is also an unfounded attempt

to expand the reach of the Bureau’s “substantial assistance” jurisdiction. If the

Bureau is, in fact, investigating whether ACICS provided “substantial assistance”

to entities that made misrepresentations to students, then by logical extension there

must be a primary violator of the Bureau’s UDAAP prohibitions such that ACICS

“in some sort associated [itself] with the venture, that [it] participated in it as

something that [it] wanted to bring about, that [it] sought by [its] actions to make it

succeed. S.E.C. v. Grendys, 840 F. Supp. 2d 36, 46 (D.D.C. 2012) (citing Zoelsch

v. Arthur Andersen & Co., 824 F.2d 27, 36 (D.C. Cir. 1987). “In other words, the

primary violation must be a ‘directly or reasonably foreseeable result’ of the aider
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and abettor’s conduct.” Id. (citing S.E.C. v. Johnson, 530 F. Supp. 2d 325, 337

(D.D.C. 2008).

There is no plausible “substantial assistance” theory that can justify the

Bureau’s CID or even the Bureau’s purported curiosity to “investigate just to make

sure that such [collusive] practices” are not taking place. AOB at 22. First, as a

non-profit organization ACICS has no economic motivation to assist schools in

alleged deceptive practices that may impact a student’s taking out private student

loans. See ABF Capital Mgmt. v. Askin Capital Mgmt., L.P., 957 F. Supp. 1308,

1330 (S.D.N.Y. 1997) (explaining that a court may consider whether a party had a

“heightened economic motivation” to aid in the primary violation). Second, the

multi-tiered, volunteer, peer review process of accreditation belies any potential

motive that individuals involved in the accrediting process would have sought to

make any alleged deception by a for-profit school succeed. Third, the alleged

practice of deceiving students into taking out student loans cannot be said to be the

“direct or foreseeable result” of ACICS’s accreditation process, as ACICS has no

involvement in any decision to make or fund a student loan. JA084-85. Allowing

such attenuated and upstream conduct to constitute substantial assistance would

stretch the bounds of aiding and abetting liability beyond any recognizable legal

doctrine. Finally, allowing the Bureau to sweep in any entity with the slightest

relationship to a party that is allegedly engaging in a violation of consumer
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financial law would vitiate the CFPA’s knowledge or recklessness requirement as

to any substantial assistance cause of action. See, e.g., 12 U.S.C. § 5536(a)(3).

Here, too, the Bureau’s post-hoc justification also cannot stand. This is

especially true, as the Bureau’s CID exceeds the authority actually granted to it by

Congress, and the CID seeks to extend the agency’s domain to enable it to

investigate the accreditation process of for-profit schools. The Bureau was never

empowered to investigate conduct that is not touched by the consumer financial

laws, and it should not be allowed to do so here.

The Court also should not permit the Bureau at this late stage to re-write its

CID in order to circumvent its lack of investigatory power. See F.T.C. v. Miller,

549 F.2d 452, 456 (7th Cir. 1977) (“the agency cannot, at this late date,

recharacterize [an action] in order to circumvent its lack of investigatory power”);

see also JA126 (responding to Bureau Counsel’s comment that its CID could “be

reissued with possibly a different statement of purpose,” the District Court noted

that the Bureau would be “violating the Court’s order if [the Bureau] were to

reissue” the CID).

D. The Bureau Asks The Court To Hold That The Bureau Is Entitled
To Unfettered Deference

Contrary to the Bureau’s contention, it is the Bureau – not the District Court

– which seeks to re-write the relevant standard for reviewing a CID. The Bureau’s

argument on appeal would effectively confine a district court’s analysis of an
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agency’s authority to a cursory review of the Notification of Purpose. AOB at 20.

The Bureau would further circumscribe a district court’s review of a CID by

requiring the district court to accept an agency’s own interpretation (and any

further re-interpretation) of its own CID. Compare AOB at 21 (setting forth the

Bureau’s newly concocted arguments regarding authority) with JA017-18 and

JA102-128 (absence of those same arguments).

Under the Bureau’s theory, the District Court’s only function would be to

rubber stamp the CID, which is a step too far. The standard applied by the District

Court – which mandates deference (but not blind deference) to the agency – is

consistent with the case law and sufficient to protect the Bureau’s investigative

interests. This Court should not, and need not, craft any new rule here. Rather, the

Court can confirm that the District Court – while deferring to the Bureau’s

investigative powers in the first instance – rightly viewed the CID’s Notification of

Purpose, the demands in the CID, and relevant evidence and determined that the

Bureau did not have authority to issue the CID. The law of this Circuit

contemplates – indeed, requires – that any district court undertake such an analysis

in determining whether to enforce an administrative subpoena. Morton Salt, 338

U.S. at 652; Ken Roberts, 276 F.3d at 586 (quoting Gen. Fin. Corp., 700 F.2d at

369).
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Moreover, here, the Bureau’s request for unfettered power to investigate

ACICS should be viewed with skepticism. This Court recently determined that (1)

the Bureau was unconstitutionally constituted, and (2) an order of the Bureau

“violated bedrock principles of due process.” PHH Corp., 2016 WL 5898801 at

*5.

II. THE BUREAU’S CID DOES NOT SEEK RELEVANT
INFORMATION

The Bureau asks this Court to review the relevance of the requested

information de novo even though the District Court never rendered an analysis on

relevance (relegating the issue to a footnote) because the District Court declined to

enforce the CID on the ground that the Bureau lacked authority. JA013, n.4.

However, the Bureau also recognizes that the determination of relevance is a fact-

driven inquiry. AOB at 27 (“‘in light of the broad deference we afford the

investigating agency, it is essentially the respondent’s burden to show that the

information is irrelevant.’ Invention Submission, 965 F.2d at 1090”). It is a factual

analysis and if the Court determines that the Bureau had authority to issue the CID,

then the proper remedy is to remand for consideration of the facts by the District

Court in the first instance.

Regardless, although the District Court did not render a fulsome analysis of

the irrelevance of the information sought by the CID, it did explain that “[a]s

ACICS has aptly explained, the accreditation process does not touch the schools’
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lending or financial-advisory practices.” JA013. The Bureau offered no basis on

which to dispute that finding. The District Court’s factual finding is also supported

by the record. JA081-101. The Bureau’s CID seeks irrelevant documents and

information or, as the District Court characterized it, the CID is “a big grab.”

JA111.

The Bureau readily admits that the purpose “for its investigation is to

evaluate conduct connected to accreditation.” JA027. That conduct, as ACICS has

explained, has nothing to do with consumer financial laws. JA011 (“As

respondent points out, and the [Bureau] does not deny, none of these [consumer

financial] laws address, regulate, or even tangentially implicate the accrediting

process of for-profit colleges.”). Even if the CID’s Notification of Purpose did, in

some tenuous way, relate to the requested information, the Bureau’s CID seeks

information that concerns conduct that the consumer financial laws do not reach.

See E.E.O.C. v. Royal Caribbean Cruises, Ltd., 771 F.3d 757, 761-62 (11th Cir.

2014) (agency did not demonstrate that the “broad company-wide information”

was relevant to the contested issues).

The Bureau seeks the names of individuals who participate in the accrediting

process, even as those individuals have the legitimate expectation that ACICS will

maintain their confidences. JA083. This legitimate expectation of confidentiality

facilitates the effectiveness of the peer review process, which is a critical aspect of
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the accreditation process. JA078 and JA084. The Bureau’s CID has caused

numerous evaluators to have substantial concerns about continuing to participate in

the school evaluation process undertaken by ACICS. JA084.

Moreover, the requirement of relevance is designed to cabin the Bureau’s

authority and prevent “fishing expeditions.” E.E.O.C. v. United Air Lines, Inc.,

287 F.3d 643, 653 (7th Cir. 2002). For example, at least one court has refused to

enforce an administrative subpoena that was determined to seek materials that were

not relevant especially when the subpoena requests has a chilling effect on the First

Amendment rights of the specific individuals whose identities were sought, and

also threatened those individuals’ rights to privacy. Local 1814, Int’l

Longshoremen’s Ass’n, AFL-CIO v. The Waterfront Comm’n of New York Harbor,

512 F. Supp. 781, 785-86 (S.D.N.Y. Apr. 7, 1981).

Likewise, in Resolution Trust Corporation v. Feffer, the district court

restricted the scope of an administrative subpoena which sought information

beyond the scope of the agency’s authority and which would have invaded the

rights of privacy of individuals. 793 F. Supp. 11, 17 (D.D.C. July 10, 1992).

Similarly, this Court refused to permit a fishing expedition into the private personal

papers of individuals in Resolution Trust Corporation v. Walde, 18 F.3d 943, 950

(1994). Quoting Justice Holmes, this Court reflected that “[a]nyone who respects

the spirit as well as the letter of the Fourth Amendment would be loath to believe
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that Congress intended to authorize one of its subordinate agencies to sweep all of

our traditions into the fire and to direct fishing expeditions into private papers on

the possibility that they may disclose evidence of a crime.” Id. at 949 quoting

Interstate Commerce Comm’n v. Brimson, 154 U.S. 447, 479 (1894).

Here, too, there is no plausible connection between the identities of the

evaluators that the CID has sought and the consumer financial laws that the Bureau

enforces. The Bureau’s net is cast too wide with too little chance of catching

relevant information.

III. ACICS WOULD BE UNDULY BURDENED BY COMPLIANCE
WITH THE CID

As with relevance, the District Court never reached the issue of burden

because it determined that the Bureau lacked authority to issue the CID in

question. JA013. The Bureau likewise concedes that the burden analysis is

inherently a factual one. AOB 29-30. Thus, this Court should not, as a matter of

first impression, conduct a de novo review of whether the CID is burdensome. If it

overturns the District Court’s decision, the proper remedy is to remand to the

District Court for factual findings.

This is true, because “[w]hat is unduly burdensome depends on the

particular facts of each case and no hard and fast rule can be applied to resolve the

question.” Id.; see also E.E.O.C. v. United Air Lines, Inc., 287 F.3d at 653

(remanding for district court to make factual findings re relevance and burden).
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And, of course, “[t]he burdensome test finds its genesis in the Fourth Amendment,

which prescribes that disclosure shall not be unreasonable.” Dow Chemical, 672

F.2d at 1276.

Because the District Court never reached the issue of burden, we do not

know what additional factual record might be developed that further supports the

evidence adduced by ACICS. For instance, the Bureau claims that the evidence

does not support that compliance with the CID would disrupt ACICS’s operations

(AOB at 31), but ACICS could and would further explain the accreditation

process, the selection of the confidential evaluators, and how and why that process

would shut down if ACICS was forced to reveal the identities of its evaluators.

The District Court has not yet exercised its discretion on this issue, and so there is

nothing for this Court to review.

If the Court nevertheless reviews the issue of burdensomeness, it should

conclude that the CID places an unreasonable burden on ACICS and is unduly

overbroad because its investigation would effectively shut down ACICS’s

operations. JA083-84. Here, the CID sought information, the production of which

would burden ACICS’s operations well beyond the financial impact and time

commitment of responding to a broad request. ACICS relies on volunteer

evaluators who expect their identity to remain confidential. JA083. These

volunteers serve in an academic or administrative capacity at peer institutions or
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other institutions of higher education and undergo an extensive and comprehensive

application process to participate as an evaluator. Id. The integrity of the peer-

review process requires these evaluators to express candidly their views of any

school being evaluated; and, in turn, evaluators are willing to do so because their

views and deliberations are kept confidential. Id. at JA083, 84. The CID has

chilled the willingness of volunteers to participate in this process. Id.

In Commodity Trend Service, Inc. v. CFTC, the target of the agency

subpoena demonstrated a burden justifying non-enforcement by showing that the

issuance of the subpoenas negatively impacted sales, employment positions were

eliminated, and that columnists refused to “write articles for fear of government

reprisal.” 233 F.3d 981, 987 (7th Cir. 2000).

ACICS has asserted that the CID “has already disrupted the accrediting

process and had a chilling effect on the likely future participation of its evaluators”

because it intrudes on the anonymity and confidentiality of the accreditation

process. JA078. “[I]f the Bureau’s CID is enforced, then an evaluator’s

inclination to volunteer his time will diminish, if not disappear altogether.” Id.

The essence of the accreditation process, as ACICS explained, is the reliance on

volunteer evaluators who expect their participation to be confidential.

Enforcement of the CID would substantially compromise the confidential
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assessments and deliberations of ACICS’s evaluators; this alone would impose an

impermissible burden on ACICS under the governing case law. JA083.

CONCLUSION

For the foregoing reasons, ACICS respectfully requests the Court affirm the

District Court in all respects.
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§ 5469 	 TITLE 12-BANK S AND BANKING 	 Page 1870 

(Pub. L. 111-203, title VIII, § 809, July 21, 2010, 124 
Stat. 1818.) 

§ 5469. Rulemaking 

The Board of Governors, the Supervisory 
Agencies, and the Council are authorized to pre-
scribe such rules and issue such orders as may 
be necessary to administer and carry out their 
respective authorities and duties granted under 
this subchapter and prevent evasions thereof. 

(Pub. L. 111-203, title VIII, § 810, July 21, 2010, 124 
Stat. 1820.) 

§ 5470. Other authority 

Unless otherwise provided by its terms, this 
subchapter does not divest any appropriate fi-
nancial regulator, any Supervisory Agency, or 
any other Federal or State agency, of any au-
thority derived from any other applicable law, 
except that any standards prescribed by the 
Board of Governors under section 5464 of this 
title shall supersede any less stringent require-
ments established under other authority to the 
extent of any conflict. 

(Pub. L. 111-203, title VIII, § 811, July 21, 2010, 124 
Stat. 1821.) 

§ 5471. Consultation 

(a) CFTC 
The Commodity Futures Trading Commission 

shall consult with the Board of Governors- 
(1) prior to exercising its authorities under 

sections 2(h)(2)(C), 2(h)(3)(A), 2(h)(3)(C), 
2(h)(4)(A), and 2(h)(4)(B) of title 7, as amended 
by the Wall Street Transparency and Account-
ability Act of 2010; 

(2) with respect to any rule or rule amend-
ment of a derivatives clearing organization for 
which a stay of certification has been issued 
under section 745(b)(3)1  of the Wall Street 
Transparency and Accountability Act of 2010; 
and 

(3) prior to exercising its rulemaking au-
thorities under section 728 of the Wall Street 
Transparency and Accountability Act of 2010 
[7 U.S.C. 24a]. 

(b) SEC 
The Commission shall consult with the Board 

of Governors- 
(1) prior to exercising its authorities under 

sections 	78c-3(a)(2)(C), 	78c-3(a)(3)(A), 
78c-3(a)(3)(C), 78c-3(a)(4)(A), and 78c-3(a)(4)(B) 
of title 15, as amended by the Wall Street 
Transparency and Accountability Act of 2010; 

(2) with respect to any proposed rule change 
of a clearing agency for which an extension of 
the time for review has been designated under 
section 78s(b)(2) of title 15; and 

(3) prior to exercising its rulemaking au-
thorities under section 78m(n) of title 15, as 
added by section 763(i) of the Wall Street 
Transparency and Accountability Act of 2010. 

(Pub. L. 111-203, title VIII, § 812, July 21, 2010, 124 
Stat. 1821.) 

REFERENCES IN TEXT 

The Wall Street Transparency and Accountability 
Act of 2010. referred to in subsecs. (a) and (b), is title 

1See References in Text note below. 

VII of Pub. L. 111-203, July 21, 2010. 124 Stat. 1641. Sec-
tion 728 of the Act amended the act of Sept. 21, 1922, ch. 
369, to add a new section 21 which is classified to sec-
tion 24a of Title 7. Agriculture. For complete classifica-
tion of this Act to the Code, see Short Title note set 
out under section 8301 of Title 15, Commerce and Trade, 
and Tables. 

Section 745(b)(3) of the Wall Street Transparency and 
Accountability Act of 2010, referred to in subsec. (a)(2), 
probably means section 5c(c)(3) of the Commodity Ex-
change Act, which is classified to section 7a-2(c)(3) of 
Title 7, Agriculture. Section 745(b) of the Wall Street 
Transparency and Accountability Act of 2010, which is 
section 745(b) of Pub. L. 111-203, added subsec. (c) of sec-
tion 7a-2 of Title 7 and struck out former subsec. (c) of 
that section. Section 7a-2(c)(3) of Title 7 relates to 
stays of the certification for rules. Section 745(b) of 
Pub. L. 111-203 does not contain a par. (3). 

§ 5472. Common framework for designated clear-
ing entity risk management 

The Commodity Futures Trading Commission 
and the Commission shall coordinate with the 
Board of Governors to jointly develop risk man-
agement supervision programs for designated 
clearing entities. Not later than 1 year after 
July 21, 2010, the Commodity Futures Trading 
Commission, the Commission, and the Board of 
Governors shall submit a joint report to the 
Committee on Banking, Housing, and Urban Af-
fairs and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate, and the Com-
mittee on Financial Services and the Committee 
on Agriculture of the House of Representatives 
recommendations 1  for- 

(1) improving consistency in the designated 
clearing entity oversight programs of the 
Commission and the Commodity Futures 
Trading Commission; 

(2) promoting robust risk management by 
designated clearing entities; 

(3) promoting robust risk management over-
sight by regulators of designated clearing en-
tities; and 

(4) improving regulators' ability to monitor 
the potential effects of designated clearing en-
tity risk management on the stability of the 
financial system of the United States. 

(Pub. L. 111-203, title VIII, § 813, July 21, 2010, 124 
Stat. 1821.) 

SUBCHAPTER V-BUREAU OF CONSUMER 
FINANCIAL PROTECTION 

§5481. Definitions 

Except as otherwise provided in this title,1  for 
purposes of this title," the following definitions 
shall apply: 

(1) Affiliate 

The term "affiliate" means any person that 
controls, is controlled by, or is under common 
control with another person. 
(2) Bureau 

The term "Bureau" means the Bureau of 
Consumer Financial Protection. 
(3) Business of insurance 

The term "business of insurance" means the 
writing of insurance or the reinsuring of risks 

1So in original. Probably should be preceded by "with". 
1  See References in Text note below. 
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§ 5481 	 TITLE 12—BAN KS AND BANKING 
	

Page 1872 

(14) Federal consumer financial law 

The term -Federal consumer financial law" 
means the provisions of this title.1  the enu-
merated consumer laws, the laws for which au-
thorities are transferred under subtitles F and 
ri, and any rule or order prescribed by the Bu-
reau under this title.• an enumerated con-
sumer law, or pursuant to the authorities 
transferred under subtitles 1 and Ff. The term 
does not include the Federal Trade Commis-
sion Act [15 U.S.C. 41 et seq.]. 
(15) Financial product or service 

(A) In general 

The term "financial product or service" 
means— 

(i) extending credit and servicing loans, 
including acquiring, purchasing, selling, 
brokering, or other extensions of credit 
(other than solely extending commercial 
credit to a person who originates consumer 
credit transactions); 

(ii) extending or brokering leases of per-
sonal or real property that are the func-
tional equivalent of purchase finance ar-
rangements, if— 

(I) the lease is on a non-operating 
basis; 

(II) the initial term of the lease is at 
least 90 days; and 

(III) in the case of a lease involving 
real property, at the inception of the ini-
tial lease, the transaction is intended to 
result in ownership of the leased prop-
erty to be transferred to the lessee, sub-
ject to standards prescribed by the Bu-
reau; 

(iii) providing real estate settlement 
services, except such services excluded 
under subparagraph (C), or performing ap-
praisals of real estate or personal prop-
erty; 

(iv) engaging in deposit-taking activi-
ties, transmitting or exchanging funds, or 
otherwise acting as a custodian of funds or 
any financial instrument for use by or on 
behalf of a consumer; 

(v) selling, providing, or issuing stored 
value or payment instruments, except 
that, in the case of a sale of, or trans-
action to reload, stored value, only if the 
seller exercises substantial control over 
the terms or conditions of the stored value 
provided to the consumer where, for pur-
poses of this clause— 

(I) a seller shall not be found to exer-
cise substantial control over the terms 
or conditions of the stored value if the 
seller is not a party to the contract with 
the consumer for the stored value prod-
uct, and another person is principally re-
sponsible for establishing the terms or 
conditions of the stored value; and 

(II) advertising the nonfinancial goods 
or services of the seller on the stored 
value card or device is not in itself an 
exercise of substantial control over the 
terms or conditions; 

(vi) providing check cashing, check col-
lection, or check guaranty services; 

(vii) providing payments or other finan-
cial data processing products or services to 
a consumer by any technological means, 
including processing or storing financial 
or banking data for any payment instru-
ment, or through any payments systems or 
network used for processing payments 
data, including payments made through an 
online banking system or mobile tele-
communications network, except that a 
person shall not be deemed to be a covered 
person with respect to financial data proc-
essing solely because the person— 

(I) is a merchant, retailer, or seller of 
any nonfinancial good or service who en-
gages in financial data processing by 
transmitting or storing payments data 
about a consumer exclusively for pur-
pose of initiating payments instructions 
by the consumer to pay such person for 
the purchase of, or to complete a com-
mercial transaction for, such non-
financial good or service sold directly by 
such person to the consumer; or 

(II) provides access to a host server to 
a person for purposes of enabling that 
person to establish and maintain a web-
site; 

(viii) providing financial advisory serv-
ices (other than services relating to securi-
ties provided by a person regulated by the 
Commission or a person regulated by a 
State securities Commission, but only to 
the extent that such person acts in a regu-
lated capacity) to consumers on individual 
financial matters or relating to propri-
etary financial products or services (other 
than by publishing any bona fide news-
paper, news magazine, or business or finan-
cial publication of general and regular cir-
culation, including publishing market 
data, news, or data analytics or invest-
ment information or recommendations 
that are not tailored to the individual 
needs of a particular consumer), includ-
ing— 

(I) providing credit counseling to any 
consumer; and 

(II) providing services to assist a con-
sumer with debt management or debt 
settlement, modifying the terms of any 
extension of credit, or avoiding fore-
closure; 

(ix) collecting, analyzing, maintaining, 
or providing consumer report information 
or other account information, including 
information relating to the credit history 
of consumers, used or expected to be used 
in connection with any decision regarding 
the offering or provision of a consumer fi-
nancial product or service, except to the 
extent that— 

(I) a person— 
(aa) collects, analyzes, or maintains 

information that relates solely to the 
transactions between a consumer and 
such person; 

(bb) provides the information de-
scribed in item (aa) to an affiliate of 
such person; or 
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&[['" hjgna\]k" af^gjeYlagf" l`Yl" ak"

mk]\" gj" ]ph][l]\" lg" Z]" mk]\" kgd]dq" af"

Yfq" \][akagf" j]_Yj\af_" l`]" g^^]jaf_" gj"

hjgnakagf" g^" Y" hjg\m[l" gj" k]jna[]" l`Yl"

ak"fgl"Y"[gfkme]j"^afYf[aYd"hjg\m[l"gj"

k]jna[])" af[dm\af_" Y" \][akagf" ^gj" ]e*

hdgqe]fl)" _gn]jfe]fl" da[]fkaf_)" gj" Y"

j]ka\]flaYd" d]Yk]" gj" l]fYf[q" afngdnaf_"

Y"[gfkme]j8"Yf\"

&DD'" l`]" af^gjeYlagf" \]k[jaZ]\" af" kmZ*

[dYmk]"&D'&YY'"ak"fgl"mk]\"Zq"km[`"h]jkgf"

gj"Y^^adaYl]" af"[gff][lagf"oal`"Yfq"\][a*

kagf" j]_Yj\af_" l`]" g^^]jaf_" gj" hjgnakagf"

g^"Y"[gfkme]j"^afYf[aYd"hjg\m[l"gj"k]jn*

a[]" lg" l`]" [gfkme]j)" gl`]j" l`Yf" [j]\al"

\]k[jaZ]\" af" k][lagf" 22.4&Y'&/'&;'" g^" l`ak"

lald]8"

&p'" [gdd][laf_" \]Zl" j]dYl]\" lg" Yfq" [gf*

kme]j"^afYf[aYd"hjg\m[l"gj"k]jna[]8"Yf\"

&pa'"km[`"gl`]j"^afYf[aYd"hjg\m[l"gj"k]jn*

a[]" Yk" eYq" Z]" \]^af]\" Zq" l`]" =mj]Ym)" Zq"

j]_mdYlagf)" ^gj" hmjhgk]k" g^" l`ak" lald]) a^"

l`]"=mj]Ym"^af\k"l`Yl"km[`"^afYf[aYd"hjg\*

m[l"gj"k]jna[]"ak|"

&D'"]fl]j]\"aflg"gj"[gf\m[l]\"Yk"Y"kmZ*

l]j^m_]" gj" oal`" Y" hmjhgk]" lg" ]nY\]" Yfq"

A]\]jYd"[gfkme]j"^afYf[aYd"dYo8"gj"

&DD'" h]jeakkaZd]" ^gj" Y" ZYfc" gj" ^gj" Y" ^a*

fYf[aYd" `gd\af_" [gehYfq" lg" g^^]j" gj" lg"

hjgna\]"mf\]j"Yfq"hjgnakagf"g^"Y"A]\]jYd"

dYo"gj"j]_mdYlagf"Yhhda[YZd]"lg"Y"ZYfc"gj"

Y"^afYf[aYd"`gd\af_"[gehYfq)"Yf\"`Yk)"gj"

dac]dq" oadd" `Yn])" Y" eYl]jaYd" aehY[l" gf"

[gfkme]jk+"

&9'"Kkb["e\"YedijhkYj_ed"

&_'"Bd"][d[hWb"

Agj"hmjhgk]k"g^"kmZhYjY_jYh`"&;'&pa'&DD')"

Yf\" kmZb][l" lg" [dYmk]" &aa'" g^" l`ak" kmZhYjY*

_jYh`)"l`]"^gddgoaf_"Y[lanala]k"hjgna\]\"lg"

Y"[gn]j]\"h]jkgf"k`Ydd"fgl)"^gj"hmjhgk]k"g^"

l`ak" lald]) Z]" [gfka\]j]\" af[a\]flYd" gj"

[gehd]e]flYjq"lg"Y"^afYf[aYd"Y[lanalq"h]j*

eakkaZd]" ^gj" Y" ^afYf[aYd" `gd\af_" [gehYfq"

lg"]f_Y_]"af"mf\]j"Yfq"hjgnakagf"g^"Y"A]\*

]jYd" dYo" gj" j]_mdYlagf" Yhhda[YZd]" lg" Y" ^a*

fYf[aYd"`gd\af_"[gehYfq7"

&D'" Kjgna\af_" af^gjeYlagf" hjg\m[lk" gj"

k]jna[]k"lg"Y"[gn]j]\"h]jkgf"^gj"a\]flalq"

Yml`]fla[Ylagf+"

&DD'" Kjgna\af_" af^gjeYlagf" hjg\m[lk" gj"

k]jna[]k"^gj"^jYm\"gj"a\]fla^q"l`]^l"\]l][*

lagf)"hj]n]flagf)"gj"afn]kla_Ylagf+"

&DDD'" Kjgna\af_" \g[me]fl" j]lja]nYd" gj"

\]dan]jq"k]jna[]k+"

&DQ'"Kjgna\af_" hmZda[" j][gj\k" af^gjeY*

lagf"j]lja]nYd+"

&Q'" Kjgna\af_" af^gjeYlagf" hjg\m[lk" gj"

k]jna[]k" ^gj" Yfla*egf]q" dYmf\]jaf_" Y[*

lanala]k+"

&__'"E_c_jWj_ed"

Igl`af_" af" [dYmk]" &a'" eYq" Z]" [gfkljm]\"

Yk" eg\a^qaf_" gj" daealaf_" l`]" Yml`gjalq" g^"

l`]"=mj]Ym"lg"]p]j[ak]"Yfq|"

&D'"]pYeafYlagf"gj"]f^gj[]e]fl"hgo]jk"

Yml`gjalq" mf\]j" l`ak" lald] oal`" j]kh][l"

lg" Y" [gn]j]\" h]jkgf" gj" k]jna[]" hjgna\]j"

]f_Y_af_"af"Yf"Y[lanalq"\]k[jaZ]\"af"kmZ*

hYjY_jYh`"&;'&ap'8"gj"

&DD'"hgo]jk"Yml`gjar]\"Zq"l`ak"lald] lg"

hj]k[jaZ]" jmd]k)" akkm]" gj\]jk)" gj" lYc]"

gl`]j"Y[lagfk"mf\]j"Yfq"]fme]jYl]\"[gf*

kme]j"dYo"gj"dYo"^gj"o`a[`"l`]"Yml`gja*

la]k" Yj]" ljYfk^]jj]\" mf\]j" kmZlald]" A" gj"

C+"

&;'">nYbki_edi"

O`]" l]je" XX^afYf[aYd" hjg\m[l" gj" k]jna[]%%"

\g]k"fgl"af[dm\]|"

&a'"l`]"Zmkaf]kk"g^"afkmjYf[]8"gj"

&aa'"]d][ljgfa["[gf\mal"k]jna[]k+"

&-2'"?eh[_]d"[nY^Wd]["

O`]"l]je"XX^gj]a_f"]p[`Yf_]%%"e]Yfk"l`]"]p*

[`Yf_])" ^gj" [geh]fkYlagf)" g^" [mjj]f[q" g^" l`]"

Pfal]\" NlYl]k" gj" g^" Y" ^gj]a_f" _gn]jfe]fl" ^gj"

[mjj]f[q"g^"Yfgl`]j"_gn]jfe]fl+"

&-3'"Bdikh[Z"Yh[Z_j"kd_ed"

O`]" l]je" XXafkmj]\" [j]\al" mfagf%%" `Yk" l`]"

kYe]" e]Yfaf_" Yk" af" k][lagf" .42/" g^" l`ak" lald]+"

&-4'"IWoc[dj"_dijhkc[dj"

O`]" l]je" XXhYqe]fl" afkljme]fl%%" e]Yfk" Y"

[`][c)"\jY^l)"oYjjYfl)"egf]q"gj\]j)"ljYn]d]j%k"

[`][c)"]d][ljgfa["afkljme]fl)"gj"gl`]j"afkljm*

e]fl)" hYqe]fl" g^" ^mf\k)" gj" egf]lYjq" nYdm]"

&gl`]j"l`Yf"[mjj]f[q'+"

&-5'"I[hied"

O`]" l]je" XXh]jkgf%%" e]Yfk" Yf" af\ana\mYd)"

hYjlf]jk`ah)" [gehYfq)" [gjhgjYlagf)" Ykkg[aY*

lagf" &af[gjhgjYl]\" gj" mfaf[gjhgjYl]\')" ljmkl)"

]klYl])" [ggh]jYlan]" gj_YfarYlagf)" gj" gl`]j" ]f*

lalq+"

&.,'" I[hied" h[]kbWj[Z" Xo" j^[" ;ecceZ_jo" ?k)
jkh[i"MhWZ_d]";ecc_ii_ed"

O`]"l]je"XXh]jkgf"j]_mdYl]\"Zq"l`]">geeg\*

alq" Amlmj]k" OjY\af_" >geeakkagf%%" e]Yfk" Yfq"

h]jkgf"l`Yl" ak"j]_akl]j]\)"gj"j]imaj]\"Zq"klYl*

ml]" gj" j]_mdYlagf" lg" Z]" j]_akl]j]\)" oal`" l`]"

>geeg\alq"Amlmj]k"OjY\af_">geeakkagf)"Zml"

gfdq" lg" l`]"]pl]fl" l`Yl" l`]" Y[lanala]k" g^" km[`"

h]jkgf" Yj]" kmZb][l" lg" l`]" bmjak\a[lagf" g^" l`]"

>geeg\alq" Amlmj]k" OjY\af_" >geeakkagf"

mf\]j" l`]">geeg\alq"@p[`Yf_]";[l"V4" P+N+>+"

."]l"k]i+W+"

&.-'"I[hied"h[]kbWj[Z"Xo"j^[";ecc_ii_ed"

O`]"l]je"XXh]jkgf"j]_mdYl]\"Zq"l`]">geeak*

kagf%%"e]Yfk"Y"h]jkgf"o`g"ak|"

&;'" Y" Zjgc]j" gj" \]Yd]j" l`Yl" ak" j]imaj]\" lg"

Z]"j]_akl]j]\"mf\]j"l`]"N][mjala]k"@p[`Yf_]"

;[l"g^".601"V.2"P+N+>+"45Y"]l"k]i+W8"

&='" Yf" afn]kle]fl" Y\nak]j" l`Yl" ak" j]_*

akl]j]\"mf\]j"l`]"Dfn]kle]fl";\nak]jk";[l"g^"

.61-"V.2"P+N+>+"5-Z{."]l"k]i+W8"

&>'" Yf" afn]kle]fl" [gehYfq" l`Yl" ak" j]*

imaj]\"lg"Z]"j]_akl]j]\"mf\]j"l`]"Dfn]kle]fl"

>gehYfq";[l"g^".61-"V.2"P+N+>+"5-Y{."]l"k]i+W)"

Yf\"Yfq"[gehYfq"l`Yl"`Yk"]d][l]\"lg"Z]"j]_*

mdYl]\" Yk" Y" Zmkaf]kk" \]n]dghe]fl" [gehYfq"

mf\]j"l`Yl";[l8"

&?'" Y" fYlagfYd" k][mjala]k" ]p[`Yf_]" l`Yl" ak"

j]imaj]\" lg" Z]" j]_akl]j]\" mf\]j" l`]" N][mja*

la]k"@p[`Yf_]";[l"g^".6018"

&@'"Y"ljYfk^]j"Y_]fl"l`Yl"ak"j]imaj]\"lg"Z]"

j]_akl]j]\" mf\]j" l`]" N][mjala]k" @p[`Yf_]"

;[l"g^".6018"

&A'"Y"[d]Yjaf_"[gjhgjYlagf"l`Yl"ak"j]imaj]\"

lg" Z]" j]_akl]j]\" mf\]j" l`]" N][mjala]k" @p*

[`Yf_]";[l"g^".6018"
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&B'" Yfq" k]d^*j]_mdYlgjq" gj_YfarYlagf" l`Yl"

ak" j]imaj]\" lg" Z]" j]_akl]j]\" oal`" l`]" >ge*

eakkagf8"

&C'" Yfq" fYlagfYddq" j][g_far]\" klYlakla[Yd"

jYlaf_" gj_YfarYlagf" l`Yl" ak" j]imaj]\" lg" Z]"

j]_akl]j]\"oal`"l`]">geeakkagf8"

&D'" Yfq" k][mjala]k" af^gjeYlagf" hjg[]kkgj"

l`Yl" ak" j]imaj]\" lg" Z]" j]_akl]j]\" oal`" l`]"

>geeakkagf8"

&E'"Yfq"emfa[ahYd"k][mjala]k"\]Yd]j"l`Yl"ak"

j]imaj]\" lg" Z]" j]_akl]j]\" oal`" l`]" >geeak*

kagf8"

&F'"Yfq"gl`]j"h]jkgf"l`Yl"ak"j]imaj]\"lg"Z]"

j]_akl]j]\" oal`" l`]" >geeakkagf" mf\]j" l`]"

N][mjala]k"@p[`Yf_]";[l"g^".6018"Yf\"

&G'" Yfq" ]ehdgq]])" Y_]fl)" gj" [gfljY[lgj"

Y[laf_" gf" Z]`Yd^" g^)" j]_akl]j]\" oal`)" gj" hjg*

na\af_" k]jna[]k" lg)" Yfq" h]jkgf" \]k[jaZ]\" af"

Yfq" g^" kmZhYjY_jYh`k" &;'" l`jgm_`" &F')" Zml"

gfdq"lg"l`]"]pl]fl"l`Yl"Yfq"h]jkgf"\]k[jaZ]\"

af" Yfq" g^" kmZhYjY_jYh`k" &;'"l`jgm_`"&F')"gj"

l`]" ]ehdgq]])" Y_]fl)" gj" [gfljY[lgj" g^" km[`"

h]jkgf)"Y[lk"af"Y"j]_mdYl]\"[YhY[alq+"

&..'"I[hied"h[]kbWj[Z"Xo"W"LjWj["_dikhWdY["h[])
kbWjeh"

O`]" l]je" XXh]jkgf" j]_mdYl]\" Zq" Y" NlYl]" af*

kmjYf[]" j]_mdYlgj%%" e]Yfk" Yfq" h]jkgf" l`Yl" ak"

]f_Y_]\" af"l`]"Zmkaf]kk"g^"afkmjYf[]"Yf\"kmZ*

b][l"lg"j]_mdYlagf"Zq"Yfq"NlYl]"afkmjYf[]"j]_*

mdYlgj)"Zml"gfdq"lg"l`]"]pl]fl"l`Yl"km[`"h]jkgf"

Y[lk"af"km[`"[YhY[alq+"

&./'"I[hied"j^Wj"f[h\ehci" _dYec["jWn"fh[fWhW)
j_ed"WYj_l_j_[i"\eh"Yedikc[hi"

O`]"l]je"XXh]jkgf"l`Yl"h]j^gjek"af[ge]"lYp"

hj]hYjYlagf"Y[lanala]k"^gj"[gfkme]jk%%"e]Yfk|"

&;'" Yfq"lYp"j]lmjf"hj]hYj]j" &Yk"\]^af]\" af"

k][lagf" 44-.&Y'&03'" g^" lald]" /3')" j]_Yj\d]kk" g^"

o`]l`]j"[geh]fkYl]\)"Zml"gfdq"lg"l`]"]pl]fl"

l`Yl"l`]"h]jkgf"Y[lk"af"km[`"[YhY[alq8"

&='"Yfq"h]jkgf"j]_mdYl]\"Zq"l`]"N][j]lYjq"

mf\]j"k][lagf"00-"g^"lald]"0.)"Zml"gfdq"lg"l`]"

]pl]fl"l`Yl"l`]"h]jkgf"Y[lk"af"km[`"[YhY[alq8"

Yf\"

&>'"Yfq"Yml`gjar]\"DMN"]*^ad]"Kjgna\]jk"&Yk"

\]^af]\" ^gj" hmjhgk]k" g^" k][lagf" 4/.3" g^" lald]"

/3')" Zml" gfdq" lg" l`]" ]pl]fl" l`Yl" l`]" h]jkgf"

Y[lk"af"km[`"[YhY[alq+"

&.0'"IhkZ[dj_Wb"h[]kbWjeh"

O`]"l]je"XXhjm\]flaYd"j]_mdYlgj%%"e]Yfk|"

&;'"af"l`]"[Yk]"g^"Yf"afkmj]\"\]hgkalgjq"af*

klalmlagf" gj" \]hgkalgjq" afklalmlagf" `gd\af_"

[gehYfq" &Yk" \]^af]\" af" k][lagf" .5.0" g^" l`ak"

lald]')" gj" kmZka\aYjq" g^" km[`" afklalmlagf" gj"

[gehYfq)" l`]" YhhjghjaYl]" A]\]jYd" ZYfcaf_"

Y_]f[q)" Yk" l`Yl" l]je" ak" \]^af]\" af" k][lagf"

.5.0"g^"l`ak"lald]8"Yf\"

&='"af"l`]"[Yk]"g^"Yf"afkmj]\"[j]\al"mfagf)"

l`]"IYlagfYd">j]\al"Pfagf";\eafakljYlagf+"

&.1'"K[bWj[Z"f[hied"

O`]"l]je"XXj]dYl]\"h]jkgf%%|"

&;'"k`Ydd"Yhhdq"gfdq"oal`"j]kh][l"lg"Y"[gn*

]j]\"h]jkgf"l`Yl"ak"fgl"Y"ZYfc"`gd\af_"[ge*

hYfq"&Yk"l`Yl"l]je"ak"\]^af]\"af"k][lagf".51."

g^"l`ak"lald]')"[j]\al"mfagf)"gj"\]hgkalgjq"af*

klalmlagf8"

&='"k`Ydd"Z]"\]]e]\"lg"e]Yf"Y"[gn]j]\"h]j*

kgf"^gj"Ydd"hmjhgk]k"g^"Yfq"hjgnakagf"g^"A]\*

]jYd"[gfkme]j"^afYf[aYd"dYo8"Yf\"

&>'"e]Yfk|"
&a'" Yfq" \aj][lgj)" g^^a[]j)" gj" ]ehdgq]]"

[`Yj_]\" oal`" eYfY_]jaYd" j]khgfkaZadalq"

^gj)"gj"[gfljgddaf_"k`Yj]`gd\]j"g^)"gj"Y_]fl"

^gj)"km[`"[gn]j]\"h]jkgf8"
&aa'" Yfq" k`Yj]`gd\]j)" [gfkmdlYfl)" bgafl"

n]flmj]"hYjlf]j)"gj"gl`]j"h]jkgf)"Yk"\]l]j*

eaf]\"Zq"l`]"=mj]Ym"&Zq"jmd]"gj"gf"Y"[Yk]*"

Zq*[Yk]"ZYkak'"o`g"eYl]jaYddq"hYjla[ahYl]k"

af" l`]" [gf\m[l" g^" l`]" Y^^Yajk" g^" km[`" [gn*

]j]\"h]jkgf8"Yf\"

&aaa'"Yfq"af\]h]f\]fl"[gfljY[lgj"&af[dm\*

af_" Yfq" Yllgjf]q)" YhhjYak]j)" gj" Y[[gmfl*

Yfl'" o`g" cfgoaf_dq" gj" j][cd]kkdq" hYjla[a*

hYl]k"af"Yfq|"
&D'"nagdYlagf"g^"Yfq"hjgnakagf"g^"dYo"gj"

j]_mdYlagf8"gj"

&DD'"Zj]Y[`"g^"Y"^a\m[aYjq"\mlq+"

&.2'"L[hl_Y["fhel_Z[h"

&8'"Bd"][d[hWb"

O`]" l]je" XXk]jna[]" hjgna\]j%%" e]Yfk" Yfq"

h]jkgf"l`Yl"hjgna\]k"Y"eYl]jaYd"k]jna[]"lg"Y"

[gn]j]\"h]jkgf"af"[gff][lagf"oal`"l`]"g^^]j*

af_"gj"hjgnakagf"Zq"km[`"[gn]j]\"h]jkgf"g^"Y"

[gfkme]j" ^afYf[aYd" hjg\m[l" gj" k]jna[])" af*

[dm\af_"Y"h]jkgf"l`Yl|"

&a'" hYjla[ahYl]k" af" \]ka_faf_)" gh]jYlaf_)"

gj" eYaflYafaf_" l`]" [gfkme]j" ^afYf[aYd"

hjg\m[l"gj"k]jna[]8"gj"

&aa'" hjg[]kk]k" ljYfkY[lagfk" j]dYlaf_" lg"

l`]" [gfkme]j" ^afYf[aYd" hjg\m[l" gj" k]jna[]"

&gl`]j" l`Yf" mfcfgoaf_dq" gj" af[a\]flYddq"

ljYfkeallaf_" gj" hjg[]kkaf_" ^afYf[aYd" \YlY"

af" Y" eYff]j" l`Yl" km[`" \YlY" ak" mf\a^^]j]f*

laYl]\"^jge"gl`]j"lqh]k"g^"\YlY"g^"l`]"kYe]"

^gje"Yk"l`]"h]jkgf"ljYfkealk"gj"hjg[]kk]k'+"

&9'">nY[fj_edi"

O`]" l]je" XXk]jna[]" hjgna\]j%%" \g]k" fgl" af*

[dm\]" Y" h]jkgf" kgd]dq" Zq" najlm]" g^" km[`" h]j*

kgf" g^^]jaf_" gj" hjgna\af_" lg" Y" [gn]j]\" h]j*

kgf|"

&a'"Y"kmhhgjl"k]jna[]"g^"Y"lqh]"hjgna\]\"lg"

Zmkaf]kk]k" _]f]jYddq" gj" Y" kaeadYj" eafakl]*

jaYd"k]jna[]8"gj"

&aa'" lae]" gj" khY[]" ^gj" Yf" Y\n]jlak]e]fl"

^gj"Y"[gfkme]j"^afYf[aYd"hjg\m[l"gj"k]jna[]"

l`jgm_`" hjafl)" f]okhYh]j)" gj" ]d][ljgfa["

e]\aY+"

&;'"Kkb["e\"YedijhkYj_ed"

;"h]jkgf"l`Yl"ak"Y"k]jna[]"hjgna\]j"k`Ydd"Z]"

\]]e]\"lg"Z]"Y"[gn]j]\"h]jkgf"lg"l`]"]pl]fl"

l`Yl" km[`" h]jkgf" ]f_Y_]k" af" l`]" g^^]jaf_" gj"

hjgnakagf" g^" alk" gof" [gfkme]j" ^afYf[aYd"

hjg\m[l"gj"k]jna[]+"

&.3'"LjWj["

O`]" l]je" XXNlYl]%%" e]Yfk" Yfq" NlYl])" l]jja*

lgjq)" gj" hgkk]kkagf" g^" l`]" Pfal]\" NlYl]k)" l`]"

?aklja[l" g^" >gdmeZaY)" l`]" >geegfo]Ydl`" g^"

Km]jlg"Ma[g)"l`]">geegfo]Ydl`"g^"l`]"Igjl`*

]jf"HYjaYfY"DkdYf\k)"BmYe)";e]ja[Yf"NYegY)"

gj"l`]"Pfal]\"NlYl]k"Qaj_af"DkdYf\k"gj"Yfq"^]\*
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e]j[`Yfl)" j]lYad]j)" gj" k]dd]j" g^" fgf*
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[`Yhl]j"1."g^" Oald]".2)">gee]j[]" Yf\"OjY\]+" Agj" [ge*

hd]l]" [dYkka^a[Ylagf" g^" l`ak" ;[l" lg" l`]" >g\])" k]]" N`gjl"

Oald]" fgl]" k]l" gml" mf\]j" k][lagf" .3-." g^" Oald]" .2" Yf\"

OYZd]k+"
O`]"AYaj">j]\al"=addaf_";[l)"j]^]jj]\"lg"af"hYj+"&./'&@')"

ak"lald]"DDD"g^"KmZ+"G+"60{162)"J[l+"/5)".641)"55"NlYl+".2..)"
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>gee]j[]"Yf\"OjY\])"Ye]f\]\"k][lagfk".3-.)".3-/)".3.-)"
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N`gjl"Oald]"g^".641";e]f\e]fl"fgl]"k]l"gml"mf\]j"k][*

lagf".3-."g^"Oald]".2"Yf\"OYZd]k+"
O`]" AYaj" >j]\al" M]hgjlaf_" ;[l)" j]^]jj]\" lg" af" hYj+"

&./'&A')"ak"lald]"QD"g^"KmZ+"G+"6-{0/.)"Yk"Y\\]\"Zq"KmZ+"G+"
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ak"[dYkka^a]\"_]f]jYddq"lg"kmZ[`Yhl]j"DDD"&y .35."]l"k]i+'"g^"

[`Yhl]j"1."g^" Oald]".2)">gee]j[]" Yf\"OjY\]+" Agj" [ge*

hd]l]" [dYkka^a[Ylagf" g^" l`ak" ;[l" lg" l`]" >g\])" k]]" N`gjl"

Oald]" fgl]" k]l" gml" mf\]j" k][lagf" .3-." g^" Oald]" .2" Yf\"

OYZd]k+"
O`]" Cge]gof]jk" Kjgl][lagf" ;[l" g^" .665)" j]^]jj]\" lg"

af"hYj+"&./'&B')"ak"KmZ+"G+".-2{/.3)"Emdq"/6)".665)"../"NlYl+"

564)" o`a[`" ak" [dYkka^a]\" hjaf[ahYddq"lg" [`Yhl]j" 16" &y 16-."

]l"k]i+'"g^"l`ak"lald]+"Agj"[gehd]l]"[dYkka^a[Ylagf"g^"l`ak"

;[l"lg"l`]">g\])"k]]"N`gjl"Oald]"fgl]"k]l"gml"mf\]j"k][*

lagf"16-."g^"l`ak"lald]"Yf\"OYZd]k+"
O`]"AYaj"?]Zl">gdd][lagf"KjY[la[]k";[l)"j]^]jj]\"lg"af"

hYj+" &./'&C')" ak"lald]"QDDD"g^"KmZ+"G+"6-{0/.)"Yk"Y\\]\"Zq"

KmZ+"G+"62{.-6)"N]hl+"/-)".644)"6."NlYl+"541)"o`a[`"ak"[dYk*

ka^a]\"_]f]jYddq"lg"kmZ[`Yhl]j"Q"&y .36/"]l"k]i+'"g^"[`Yh*

l]j" 1." g^" Oald]" .2)" >gee]j[]" Yf\" OjY\]+" Agj" [gehd]l]"

[dYkka^a[Ylagf" g^" l`ak" ;[l" lg" l`]" >g\])" k]]" N`gjl" Oald]"

fgl]"k]l"gml" mf\]j" k][lagf".3-." g^"Oald]" .2"Yf\" OYZd]k+"

O`]" Cge]" Hgjl_Y_]" ?ak[dgkmj]" ;[l" g^" .642)" j]^]jj]\"

lg" af"hYj+" &./'&F')" ak"lald]" DDD"g^"KmZ+"G+"61{/--)"?][+"0.)"

.642)" 56" NlYl+" ../2)" o`a[`" ak" [dYkka^a]\" hjaf[ahYddq" lg"

[`Yhl]j" /6" &y /5-." ]l" k]i+'" g^" l`ak" lald]+" Agj" [gehd]l]"

[dYkka^a[Ylagf" g^" l`ak" ;[l" lg" l`]" >g\])" k]]" N`gjl" Oald]"

fgl]"k]l"gml"mf\]j"k][lagf"/5-."g^"l`ak"lald]"Yf\"OYZd]k+"
O`]" Cge]" Jof]jk`ah" Yf\" @imalq" Kjgl][lagf" ;[l" g^"

.661)"j]^]jj]\"lg"af"hYj+"&./'&G')"ak"kmZlald]"="&yy .2.{.25'"

g^"lald]"D"g^"KmZ+"G+".-0{0/2)"N]hl+"/0)".661)".-5"NlYl+"/.6-)"

o`a[`" ]fY[l]\" k][lagfk" .306" Yf\" .315" g^" Oald]" .2)" >ge*

e]j[]"Yf\"OjY\])"Ye]f\]\"k][lagfk".3-/)".3-1)".3.-)".31-)"

.31.)"Yf\".314"g^"Oald]".2)"Yf\"]fY[l]\"hjgnakagfk"k]l"gml"

Yk" fgl]k" mf\]j" k][lagfk" .3-." Yf\" .3-/" g^" Oald]" .2+" Agj"

[gehd]l]" [dYkka^a[Ylagf" g^" l`ak" ;[l" lg" l`]" >g\])" k]]"

N`gjl"Oald]"g^".661";e]f\e]fl"fgl]"k]l"gml"mf\]j"k][*

lagf".3-."g^"Oald]".2"Yf\"OYZd]k+"

O`]" M]Yd" @klYl]" N]lld]e]fl" Kjg[]\mj]k" ;[l" g^" .641)"
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O`]" Dfl]jklYl]" GYf\" NYd]k" Amdd" ?ak[dgkmj]" ;[l)" j]*
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§ 5531 	 TITLE 12—BANKS AND BANKING 	 Page 1902 

(1) service members and their families are 
educated and empowered to make better in-
formed decisions regarding consumer financial 
products and services offered by motor vehicle 
dealers, with a focus on motor vehicle dealers 
in the proximity of military installations; and 

(2) complaints by service members and their 
families concerning such motor vehicle deal-
ers are effectively monitored and responded 
to, and where appropriate, enforcement action 
is pursued by the authorized agencies. 

(f) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Motor vehicle 

The term "motor vehicle" means— 
(A) any self-propelled vehicle designed for 

transporting persons or property on a street, 
highway, or other road; 

(B) recreational boats and marine equip-
ment; 

(C) motorcycles; 
(D) motor homes, recreational vehicle 

trailers, and slide-in campers, as those terms 
are defined in sections 571.3 and 575.103 (d) of 
title 49, Code of Federal Regulations, or any 
successor thereto; and 

(E) other vehicles that are titled and sold 
through dealers. 

(2) Motor vehicle dealer 

The term "motor vehicle dealer" means any 
person or resident in the United States, or any 
territory of the United States, who— 

(A) is licensed by a State, a territory of 
the United States, or the District of Colum-
bia to engage in the sale of motor vehicles; 
and 

(B) takes title to, holds an ownership in, or 
takes physical custody of motor vehicles. 

(Pub. L. 111-203, title X, §1029, July 21, 2010, 124 
Stat. 2004.) 

REFERENCES IN TEXT 

This title, referred to in subsec. (c), is title X of Pub. 
L. 111-203, July 21, 2010, 124 Stat. 1955, known as the 
Consumer Financial Protection Act of 2010. which en-
acted this subchapter and enacted, amended, and re-
pealed numerous other sections and notes in the Code. 
For complete classification of title X to the Code, see 
Short Title note set out under section 5301 of this title 
and Tables. 

Subtitle F. referred to in subsec. (c), is subtitle F 
(§§1061-1067) of title X of Pub. L. 111-203, July 21, 2010, 
124 Stat. 2035, which is classified generally to part F 
(§5581 et seq.) of this subchapter. For complete classi-
fication of subtitle F to the Code, see Tables. 

EFFECTIVE DATE 

Section effective on the designated transfer date, see 
section 1029A of Pub. L. 111-203, set out as a note under 
section 5511 of this title. 

PART C—SPECIFIC BUREAU AUTHORITIES 

§ 5531. Prohibiting unfair, deceptive, or abusive 
acts or practices 

(a) In general 

The Bureau may take any action authorized 
under part E to prevent a covered person or 
service provider from committing or engaging in  

an unfair, deceptive, or abusive act or practice 
under Federal law in connection with any trans-
action with a consumer for a consumer financial 
product or service, or the offering of a consumer 
financial product or service. 

(b) Rulemaking 

The Bureau may prescribe rules applicable to 
a covered person or service provider identifying 
as unlawful unfair, deceptive, or abusive acts or 
practices in connection with any transaction 
with a consumer for a consumer financial prod-
uct or service, or the offering of a consumer fi-
nancial product or service. Rules under this sec-
tion may include requirements for the purpose 
of preventing such acts or practices. 

(c) Unfairness 

(1) In general 

The Bureau shall have no authority under 
this section to declare an act or practice in 
connection with a transaction with a con-
sumer for a consumer financial product or 
service, or the offering of a consumer financial 
product or service, to be unlawful on the 
grounds that such act or practice is unfair, un-
less the Bureau has a reasonable basis to con-
clude that— 

(A) the act or practice causes or is likely 
to cause substantial injury to consumers 
which is not reasonably avoidable by con-
sumers; and 

(B) such substantial injury is not out-
weighed by countervailing benefits to con-
sumers or to competition. 

(2) Consideration of public policies 

In determining whether an act or practice is 
unfair, the Bureau may consider established 
public policies as evidence to be considered 
with all other evidence. Such public policy 
considerations may not serve as a primary 
basis for such determination. 

(d) Abusive 

The Bureau shall have no authority under this 
section to declare an act or practice abusive in 
connection with the provision of a consumer fi-
nancial product or service, unless the act or 
practice— 

(1) materially interferes with the ability of a 
consumer to understand a term or condition of 
a consumer financial product or service; or 

(2) takes unreasonable advantage of— 
(A) a lack of understanding on the part of 

the consumer of the material risks, costs, or 
conditions of the product or service; 

(B) the inability of the consumer to pro-
tect the interests of the consumer in select-
ing or using a consumer financial product or 
service; or 

(C) the reasonable reliance by the con-
sumer on a covered person to act in the in-
terests of the consumer. 

(e) Consultation 

In prescribing rules under this section, the Bu-
reau shall consult with the Federal banking 
agencies, or other Federal agencies, as appro-
priate, concerning the consistency of the pro-
posed rule with prudential, market, or systemic 
objectives administered by such agencies. 
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(Pub. L. 111-203, title X, §1034, July 21, 2010, 124 
Stat. 2008.) 

EFFECTIVE DATE 

Section effective on the designated transfer date, see 
section 1037 of Pub. L. 111-203, set out as a note under 
section 5531 of this title. 

§ 5535. Private Education Loan Ombudsman 

(a) Establishment 

The Secretary, in consultation with the Direc-
tor, shall designate a Private Education Loan 
Ombudsman (in this section referred to as the 
"Ombudsman") within the Bureau, to provide 
timely assistance to borrowers of private edu-
cation loans. 
(b) Public information 

The Secretary and the Director shall dissemi-
nate information about the availability and 
functions of the Ombudsman to borrowers and 
potential borrowers, as well as institutions of 
higher education, lenders, guaranty agencies, 
loan servicers, and other participants in private 
education student loan programs. 

(c) Functions of Ombudsman 

The Ombudsman designated under this sub-
section shall— 

(1) in accordance with regulations of the Di-
rector, receive, review, and attempt to resolve 
informally complaints from borrowers of loans 
described in subsection (a), including, as ap-
propriate, attempts to resolve such complaints 
in collaboration with the Department of Edu-
cation and with institutions of higher edu-
cation, lenders, guaranty agencies, loan serv-
icers, and other participants in private edu-
cation loan programs; 

(2) not later than 90 days after the des-
ignated transfer date, establish a memoran-
dum of understanding with the student loan 
ombudsman established under section 1018(f) 
of title 20, to ensure coordination in providing 
assistance to and serving borrowers seeking to 
resolve complaints related to their private 
education or Federal student loans; 

(3) compile and analyze data on borrower 
complaints regarding private education loans; 
and 

(4) make appropriate recommendations to 
the Director, the Secretary, the Secretary of 
Education, the Committee on Banking, Hous-
ing, and Urban Affairs and the Committee on 
Health, Education, Labor, and Pensions of the 
Senate and the Committee on Financial Serv-
ices and the Committee on Education and 
Labor of the House of Representatives. 

(d) Annual reports 
(1) In general 

The Ombudsman shall prepare an annual re-
port that describes the activities, and evalu-
ates the effectiveness of the Ombudsman dur-
ing the preceding year. 

(2) Submission 

The report required by paragraph (1) shall be 
submitted on the same date annually to the 
Secretary, the Secretary of Education, the 
Committee on Banking, Housing, and Urban 
Affairs and the Committee on Health, Edu- 

cation, Labor, and Pensions of the Senate and 
the Committee on Financial Services and the 
Committee on Education and Labor of the 
House of Representatives. 

(e) Definitions 

For purposes of this section, the terms "pri-
vate education loan" and "institution of higher 
education" have the same meanings as in sec-
tion 1650 of title 15. 

(Pub. L. 111-203, title X, §1035, July 21, 2010, 124 
Stat. 2009.) 

CHANGE OF NAME 

Committee on Education and Labor of House of Rep-
resentatives changed to Committee on Education and 
the Workforce of House of Representatives by House 
Resolution No. 5, One Hundred Twelfth Congress, Jan. 
5. 2011. 

EFFECTIVE DATE 

Section effective on the designated transfer date, see 
section 1037 of Pub. L. 111-203. set out as a note under 
section 5531 of this title. 

§5536. Prohibited acts 

(a) In general 

It shall be unlawful for— 
(1) any covered person or service provider— 

(A) to offer or provide to a consumer any 
financial product or service not in conform-
ity with Federal consumer financial law, or 
otherwise commit any act or omission in 
violation of a Federal consumer financial 
law; or 

(B) to engage in anv unfair, deceptive, or 
abusive act or practice; 

(2) any covered person or service provider to 
fail or refuse, as required by Federal consumer 
financial law, or any rule or order issued by 
the Bureau thereunder— 

(A) to permit access to or copying of 
records; 

(B) to establish or maintain records; or 
(C) to make reports or provide information 

to the Bureau; or 

(3) anv person to knowingly or recklessly 
provide substantial assistance to a covered 
person or service provider in violation of the 
provisions of section 5531 of this title, or any 
rule or order issued thereunder, and notwith-
standing any provision of this title,' the pro-
vider of such substantial assistance shall be 
deemed to be in violation of that section to 
the same extent as the person to whom such 
assistance is provided. 

(b) Exception 

No person shall be held to have violated sub-
section (a)(1) solely by virtue of providing or 
selling time or space to a covered person or serv-
ice provider placing an advertisement. 

(Pub. L. 111-203, title X, §1036, July 21, 2010, 124 
Stat. 2010.) 

REFERENCES IN TEXT 

This title, where footnoted in subsec. (a)(3). is title X 
of Pub. L. 111-203, July 21. 2010, 124 Stat. 1955, known as 

1  See References in Text note below. 
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State attorney general or State regulator 
shall timely provide a copy of the complete 
complaint to be filed and written notice de-
scribing such action or proceeding to the Bu-
reau and the prudential regulator, if any, or 
the designee thereof. 
(B) Emergency action 

If prior notice is not practicable, the State 
attorney general or State regulator shall 
provide a copy of the complete complaint 
and the notice to the Bureau and the pruden-
tial regulator, if any, immediately upon in-
stituting the action or proceeding. 
(C) Contents of notice 

The notification required under this para-
graph shall, at a minimum, describe— 

(i) the identity of the parties; 
(ii) the alleged facts underlying the pro-

ceeding; and 
(iii) whether there may be a need to 

coordinate the prosecution of the proceed-
ing so as not to interfere with any action, 
including any rulemaking, undertaken by 
the Bureau, a prudential regulator, or an-
other Federal agency. 

(2) Bureau response 

In any action described in paragraph (1), the 
Bureau may— 

(A) intervene in the action as a party; 
(B) upon intervening— 

(i) remove the action to the appropriate 
United States district court, if the action 
was not originally brought there; and 

(ii) be heard on all matters arising in the 
action; and 

(C) appeal any order or judgment, to the 
same extent as any other party in the pro-
ceeding may. 

(c) Regulations 

The Bureau shall prescribe regulations to im-
plement the requirements of this section and, 
from time to time, provide guidance in order to 
further coordinate actions with the State attor-
neys general and other regulators. 

(d) Preservation of State authority 
(1) State claims 

No provision of this section shall be con-
strued as altering, limiting, or affecting the 
authority of a State attorney general or any 
other regulatory or enforcement agency or au-
thority to bring an action or other regulatory 
proceeding arising solely under the law in ef-
fect in that State. 
(2) State securities regulators 

No provision of this title 1  shall be construed 
as altering, limiting, or affecting the author-
ity of a State securities commission (or any 
agency or office performing like functions) 
under State law to adopt rules, initiate en-
forcement proceedings, or take any other ac-
tion with respect to a person regulated by 
such commission or authority. 

(3) State insurance regulators 

No provision of this title ]. shall be construed 
as altering, limiting, or affecting the author-
ity of a State insurance commission or State  

insurance regulator under State law to adopt 
rules, initiate enforcement proceedings, or 
take any other action with respect to a person 
regulated by such commission or regulator. 

(Pub. L. 111-203, title X, §1042, July 21, 2010, 124 
Stat. 2012.) 

REFERENCES IN TEXT 

This title, referred to in subsecs. (a), (b)(1)(A). and 
(d)(2). (3), is title X of Pub. L. 111-203. July 21. 2010. 124 
Stat. 1955, known as the Consumer Financial Protec-
tion Act of 2010. which enacted this subchapter and en-
acted. amended, and repealed numerous other sections 
and notes in the Code. For complete classification of 
title X to the Code, see Short Title note set out under 
section 5301 of this title and Tables. 

EFFECTIVE DATE 

Section effective on the designated transfer date, see 
section 1048 of Pub. L. 111-203, set out as a note under 
section 5551 of this title. 

§ 5553. Preservation of existing contracts 

This title,1  and regulations, orders, guidance, 
and interpretations prescribed, issued, or estab-
lished by the Bureau, shall not be construed to 
alter or affect the applicability of any regula-
tion, order, guidance, or interpretation pre-
scribed, issued, and established by the Comptrol-
ler of the Currency or the Director of the Office 
of Thrift Supervision regarding the applicability 
of State law under Federal banking law to any 
contract entered into on or before July 21, 2010, 
by national banks, Federal savings associations, 
or subsidiaries thereof that are regulated and 
supervised by the Comptroller of the Currency 
or the Director of the Office of Thrift Super-
vision, respectively. 

(Pub. L. 111-203, title X, §1043, July 21, 2010, 124 
Stat. 2014.) 

REFERENCES IN TEXT 

This title. referred to in text. is title X of Pub. L. 
111-203, July 21. 2010. 124 Stat. 1955, known as the Con-
sumer Financial Protection Act of 2010, which enacted 
this subchapter and enacted, amended, and repealed nu-
merous other sections and notes in the Code. For com-
plete classification of title X to the Code, see Short 
Title note set out under section 5301 of this title and 
Tables. 

EFFECTIVE DATE 

Section effective on the designated transfer date. see 
section 1048 of Pub. L. 111-203, set out as a note under 
section 5551 of this title. 

PART E—ENFORCEMENT POWERS 

§ 5561. Definitions 

For purposes of this part, the following defini-
tions shall apply: 

(1) Bureau investigation 

The term "Bureau investigation" means any 
inouiry conducted by a Bureau investivator 
for the purpose of ascertaining whether any 
person is or has been envaved in any conduct 
that is a violation, as defined in this section. 
(2) Bureau investigator 

The term "Bureau investigator" means any 
attorney or investigator employed by the Bu- 

1  See References in Text note below. 
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reau who is charged with the duty of enforcing 
or carrying into effect any Federal consumer 
financial law. 
(3) Custodian 

The term "custodian" means the custodian 
or any deputy custodian designated by the Bu-
reau. 
(4) Documentary material 

The term "documentary material" includes 
the original or any copy of any book, docu-
ment, record, report, memorandum, paper, 
communication, tabulation, chart, logs, elec-
tronic files, or other data or data compilations 
stored in any medium. 
(5) Violation 

The term -violation" means anv act or 
omission that, if proved, would constitute a 
violation of anv provision of Federal consumer 
financial law. 

(Pub. L. 111-203, title X, §1051, July 21, 2010, 124 
Stat. 2018.) 

EFFECTIVE DATE 

Pub. L. 111-203, title X, § 1058, July 21, 2010, 124 Stat. 
2035, provided that: This subtitle [subtitle E 
(§§1051-1058), enacting this part] shall become effective 
on the designated transfer date." 

[The term -designated transfer date-  is defined in 
section 5481(9) of this title as the date established under 
section 5582 of this title.] 

§ 5562. Investigations and administrative discov-
ery 

(a) Joint investigations 
(1) In general 

The Bureau or, where appropriate, a Bureau 
investigator, may engage in joint investiga-
tions and requests for information, as author-
ized under this title.' 
(2) Fair lending 

The authority under paragraph (1) includes 
matters relating to fair lending, and where ap-
propriate, joint investigations with, and re-
quests for information from, the Secretary of 
Housing and Urban Development, the Attor-
ney General of the United States, or both. 

(b) Subpoenas 
(1) In general 

The Bureau or a Bureau investigator may 
issue subpoenas for the attendance and testi-
mony of witnesses and the production of rel-
evant papers, books, documents, or other ma-
terial in connection with hearings under this 
title.' 
(2) Failure to obey 

In the case of contumacy or refusal to obey 
a subpoena issued pursuant to this paragraph 
and served upon any person, the district court 
of the United States for any district in which 
such person is found, resides, or transacts 
business, upon application by the Bureau or a 
Bureau investigator and after notice to such 
person, may issue an order requiring such per-
son to appear and give testimony or to appear 
and produce documents or other material. 

1  See References in Text note below.  

(3) Contempt 

Any failure to obey an order of the court 
under this subsection may be punished by the 
court as a contempt thereof. 

(c) Demands 
(1) In general 

Whenever the Bureau has reason to believe 
that any person may be in possession, custody, 
or control of any documentary material or 
tangible things, or may have any information, 
relevant to a violation, the Bureau may, be-
fore the institution of any proceedings under 
the Federal consumer financial law, issue in 
writing, and cause to be served upon such per-
son, a civil investigative demand requiring 
such person to— 

(A) produce such documentary material 
for inspection and copying or reproduction 
in the form or medium requested by the Bu-
reau; 

(B) submit such tangible things; 
(C) file written reports or answers to ques-

tions; 
(D) give oral testimony concerning docu-

mentary material, tangible things, or other 
information; or 

(E) furnish any combination of such mate-
rial, answers, or testimony. 

(2) Requirements 

Each civil investigative demand shall state 
the nature of the conduct constituting the al-
leged violation which is under investigation 
and the provision of law applicable to such 
violation. 

(3) Production of documents 

Each civil investigative demand for the pro-
duction of documentary material shall— 

(A) describe each class of documentary 
material to be produced under the demand 
with such definiteness and certainty as to 
permit such material to be fairly identified; 

(B) prescribe a return date or dates which 
will provide a reasonable period of time 
within which the material so demanded may 
be assembled and made available for inspec-
tion and copying or reproduction; and 

(C) identify the custodian to whom such 
material shall be made available. 

(4) Production of things 

Each civil investigative demand for the sub-
mission of tangible things shall— 

(A) describe each class of tangible things 
to be submitted under the demand with such 
definiteness and certainty as to permit such 
things to be fairly identified; 

(B) prescribe a return date or dates which 
will provide a reasonable period of time 
within which the things so demanded may be 
assembled and submitted; and 

(C) identify the custodian to whom such 
things shall be submitted. 

(5) Demand for written reports or answers 

Each civil investigative demand for written 
reports or answers to questions shall— 

(A) propound with definiteness and cer-
tainty the reports to be produced or the 
questions to be answered; 
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