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IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF COLUMBIA

ABD AL-RAHIM HUSSAIN )
MOHAMMED AL-NASHIRI, )
Petitioner, %

V. ; Civil Action 08-cv-1207 (RCL)
BARACK OBAMA, et al., ;
Respondents. 3
)

RESPONDENTS’ MOTION FOR PARTIAL RECONSIDERATION
AND CLARIFICATION OR, IN THE ALTERNATIVE, FOR A STAY

On December 28, 2016, the Court granted Petitioner’s Motion for a Preservation Order
(see Notice of Mot. for Preservation Order (Nov. 22,2016) (ECF No. 260). See Order (ECF No.
268) (“the Order”). In doing so, the Court adopted both Petitioner’s proposed order and, as the
rationale for its Order, “the reasons stated in Petitioner’s reply [brief].” See Order at 1. The
government respectfully seeks limited reconsideration of three aspects of the Order. As to the
first two, the government asks the Court to reconsider the requirements (1) that the government
preserve a copy of the Senate Select Committee on Intelligence’s “Committee Study of the
Central Intelligence Agency’s Detention and Interrogation Program™ (2014) (“the SSCI Report™
or “the Report”), Order at 1, and (2) that the government deposit a copy of that report with the
Court Information Security Officer (“CISO”) for storage, id. at 2. Reconsideration is appropriate
primarily because intervening facts have rendered these provisions unnecessary. As explained
below, a copy of the SSCI Report is already being preserved in the Executive Branch under the

Presidential Records Act, 44 U.S.C. §§ 2201-2209, and documents underlying the Report have
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been and continue to be preserved under a 2007 preservation directive issued by the Director of
the CIA. Further, no copy of the SSCI Report held by the CIA has been destroyed, nor has any
improper destruction of evidence by the CIA occurred since the issuance of the 2007
preservation directive. And importantly, the two challenged provisions of the Order also
contravene policy concerns, implicating separation of powers, that were recently emphasized by
the Court of Appeals in a decision concerning an effort to compel disclosure of the Report. See

ACLU v. CIA, 823 F.3d, 655, 665-68 (D.C. Cir. 2016), petition for cert. filed, No. 16-629 (U.S.

Nov.9,2016). In particular, provisions such as these threaten to disrupt the information flow
between the political branches necessary for proper oversight of Executive Branch agencies by
Congress.

In seeking reconsideration of these two aspects of the Order, the government emphasizes
that the relief it seeks is limited to that concerning the Report itself. The government does not
seek reconsideration of the Court’s directives to preserve the CIA’s response to the SSCI Report,
see Order at 1,9 2, or of the documents underlying that response or the Report, see id. at 1,9 3,
which are already subject to the CIA preservation directive.

Respondents, however, also seek clarification and, if necessary, reconsideration, as to the
scope of another part of the Order. The Order requires the government to preserve evidence
relating to any “detainees held in the custody of the Executive Branch since September 11,
2001.” Order at 1. Interpreted literally, this mandate could include, among other things,
evidence related to convicted criminals held by the Bureau of Prisons, criminal defendants
detained pending federal trial, or even immigration-related detainees. The government
respectfully requests that the Court reconsider this portion of the Order as unnecessary, or, at a

minimum, clarify that the Order refers to only detainees held at Guantanamo Bay under the



Case 1:08-cv-01207-RCL Document 270 Filed 01/13/17 Page 3 of 16

authority of the Authorization for Use of Military Force, Pub. Law 107-40, 115 Stat.224 (2001)
(“AUMF”).

In the alternative, should the Court decline to reconsider or to clarify the Order as
requested, in whole or in part, the government respectfully seeks a stay to permit it to consider
whether to seek appellate review of the Order, and if an appeal is authorized, a stay pending
appellate review. Additionally, the government respectfully requests a stay of these provisions
pending the decision of the Court on this Motion for Reconsideration.!

ARGUMENT
I. Reconsideration of the SSCI Report Preservation Provisions Is Appropriate
Though disfavored, district courts may grant reconsideration “as justice requires.”

Capitol Sprinkler Insp., Inc. v. Guest Servs., Inc., 630 F.3d 217,227 (D.C. Cir. 2011) (internal

quotation omitted). Reconsideration is appropriate, for example, if “the Court has ‘patently
misunderstood a party, has made a decision outside the adversarial issues presented to the Court
by the parties, has made an error not of reasoning but of apprehension, or where a controlling or
significant change in the law or facts [has occurred] since the submission of the issue to the

Court.” Singh v. George Washington Univ., 383 F. Supp.2d 99, 101 (D.D.C. 2005) (quoting

Cobell v. Norton, 224 F.R.D. 266, 277 (D.D.C. 2004) (internal citation omitted) (alteration in

original)).
Here, reconsideration is warranted. Two intervening facts and an apparent
misapprehension of the relevance of the Report reflected in Petitioner’s Reply manifest the need

to vacate the twin preservation mandates concerning the SSCI Report— (1) that the Executive

! Pursuant to Local Civil Rule 7(m), undersigned counsel consulted with counsel for Petitioner
and was informed that Petitioner will oppose this motion.

3
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Branch preserve a copy of the SSCI Report that were provided to it by the SSCI Chair and, more
importantly, (2) that it tender a copy to the CISO. Reconsideration is even more appropriate in
light of the serious policy concerns discussed in the ACLU v. CIA decision that highlight the

undue burdens associated with the mandates contained in the Order.>

2 The SSCI Report resulted from a comprehensive review of the CIA’s former detention and
interrogation program initiated by the SSCI in 2009 as part of its oversight of the intelligence
community. ACLU v. CIA, 823 F.3d at 659. The CIA and the Senate Committee negotiated a
special arrangement, memorialized in a June 2009 letter, in which Senate Committee members
and staff would have access to relevant CIA documents in a secure electronic reading room at a
CIA facility and would prepare and store their work product on a segregated network drive. Id. at
659.

The letter specified that the Senate Committee’s work product stored on the network
drive would remain “congressional records” whose disposition would be controlled exclusively
by the Committee, not by the CIA. Specifically, the letter specified that documents generated by
the Committee:

are the property of the Committee and will be kept at the Reading Room solely
for secure safekeeping and ease of reference. These documents remain
congressional records in their entirety and disposition and control over these
records, even after the completion of the Committee’s review, lies exclusively
with the Committee. As such, these records are not CIA records under the
Freedom of Information Act or any other law . . . . If the CIA receives any request
or demand for access to these records from outside the CIA under the Freedom of
Information Act or any other authority, the CIA will immediately notify the
Committee and will respond to the request or demand based upon the
understanding that these are congressional, not CIA, records.

823 F.3d at 659-60 (quoting Letter from Dianne Feinstein, Chairman, Senate Select Comm. on
Intelligence, and Christopher S. Bond, Vice Chairman, Senate Select Comm. on Intelligence, to
Leon Panetta, Director, CIA Y 6 (June 2, 2009)).

The Senate Committee completed its report in December 2014. The full report contains
6,963 classified pages. 823 F.3d at 661. The then-chair of the Senate Committee sent copies of
the full report to the President, the CIA, and several other agencies. An accompanying letter
indicated the oversight function of the report process, stating:

[T]he full report should be made available within the CIA and other components
of the Executive Branch for use as broadly as appropriate to help make sure that
this experience is never repeated. To help achieve that result, I hope you will
encourage use of the full report in the future development of CIA training

4
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The status of the SSCI Report was recently considered by the Court of Appeals in ACLU
v. CIA, a case concerning a Freedom of Information Act request seeking disclosure of copies of
the SSCI Report in the possession of the CIA and three other agencies. 823 F.3d at 659. The
Court of Appeals held that it was clear from the memorialized understanding between the
Committee and the CIA, supra n.2, that the Committee intended to retain control over
dissemination of the full Report. Accordingly, the Court held that the Report was a
Congressional document rather than an agency document subject to disclosure under FOIA. 1d.
at 664-68.

In so holding, the Court of Appeals expressly noted that important policy considerations
strongly counsel respect for Congress’s clearly expressed intent to control documents that it
shares with the Executive Branch, a respect rooted in the need to avoid inadvertently chilling the
information exchange vital to Congress’s oversight functions with respect to Executive Branch
agencies. See id. at 662-63 (“Congress exercises oversight authority over the various federal
agencies, and thus, has an undoubted interest in exchanging documents with those agencies to

facilitate their proper functioning in according with Congress’ originating intent.”).>

programs, as well as future guidelines and procedures for all Executive Branch
employees, as you see fit.

Id. at 660-61 (quoting Letter from Dianne Feinstein, Chairman, Senate Select Comm. on
Intelligence, to President Barack Obama (Dec. 10, 2014)).

In January 2015, however, Senator Richard Burr, the new chair of the Senate Committee,
sent a letter to the President requesting that “all copies of the full and final report in the
possession of the Executive Branch be returned immediately to the Committee.” Id. at 661
(quoting Letter from Richard Burr, Chairman, Senate Select Comm. on Intelligence, to President
Barack Obama (Jan. 14, 2015)).

3 Previously, the Court of Appeals has similarly explained that these “special policy
considerations” are rooted in “Congress’ long-recognized prerogative to maintain the
confidentiality of its own records as well as its vital function as overseer of the Executive
Branch.” Paisley v. CIA, 712 F.2d 686, 693 n.30 (D.C. Cir. 1983) (citing McGehee v. CIA, 697

5
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Although in ACLU v. CIA the Court of Appeals explained these governing policy
considerations in the context of a FOIA case, those same policy concerns should apply to the
preservation relief that has been granted to Petitioner, which occasions similar kinds of harms
that the Court of Appeals considered so important to avoid. Indeed, the Court should not require
the government to retain a copy of the SSCI Report or deliver a copy to the Court. The Senate
Committee still controls the SSCI Report and has requested that the Executive Branch return
copies currently in its possession. An order requiring preservation of the SSCI Report or
delivery of it to the Court would unduly interfere with the 2009 agreement negotiated between
the Senate Committee and the CIA and with the larger oversight relationship between the Senate
Committee and the CIA. Such potential interference and burdens make the preservation relief

requested by Petitioner especially improper and unwarranted.*

F.2d 1095, 1107-08 (D.C. Cir. 1983) and Goland v. CIA, 607 F.2d 339, 348 n.48 (D.C. Cir.
1978)), vacated in part on other grounds, 724 F.2d 201 (D.C. Cir. 1984) (per curiam)). As further
explained in McGehee:

Congress . . . should not be forced to abandon its long-acknowledged right to keep
its records secret or its ability to oversee the activities of federal agencies (a
supervisory authority it exercises in part through exchange of documents with
those agencies to “facilitate their proper functioning in accordance with Congress’
originating intent.”)

697 F.2d at 1108 (quoting Goland, 607 F.2d at 346).

4 Even under the standard for preservation argued by Petitioner, see Mot. at 10, a preservation
order must be both necessary and not unduly burdensome. See Pueblo of Laguna v. United
States, 60 Fed. Cl. 133, 137-38 (Fed. Cl. 2004) (“[T]he Supreme Court has cautioned, ‘inherent
powers must be exercised with restraint and discretion,’” such that a party seeking a preservation
order must demonstrate that the preservation order is necessary and not unduly burdensome)
(quoting Chambers v. NASCO, Inc.,501 U.S. 32,44 (1991)). As explained above, the Order
unduly burdens the relationship between the political branches, and as explained below, the
Order is unnecessary. To be clear, Respondents do not concede that Pueblo of Laguna supplies
the appropriate legal standard for issuance of a preservation order in these circumstances,
especially given that the Order requires not just preservation but enjoins the government to
deliver a copy of the Report to the CISO. Cf. Madden v. Wyeth, No. 3-03-CV-0167-R, 2003 WL

6
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In any event, based on intervening events and other factors, the Order is no longer
necessary. Accordingly, the government respectfully requests that the Court reconsider and
vacate those two portions of the Order.

1. The first intervening fact alleviating any need for the Order is that a copy of the SSCI
Report will remain in the possession of the Executive Branch, stored by the National Archives
and Record Administration. On December 9, 2016, one day after Petitioner submitted his reply
brief, the Counsel to the President informed the Chairman and Vice-Chairman of the SSCI that a
copy of the Report will be preserved under the Presidential Records Act, 44 U.S.C. §§ 2201-
2209 (requiring that the Archivist of the United States assume responsibility for preservation of
“Presidential records,” defined generally by the statute as documentary materials “received by
the President”). See Ex. 2, Letter from W. Neil Eggleston to the Honorable Richard Burr,
Chairman, Senate Select Comm. on Intelligence (Dec. 9, 2016); see also Letter from W. Neil
Eggleston to the Honorable Dianne Feinstein, Vice Chairman, Senate Select Comm. on
Intelligence (Dec. 9,2016) (available at http://go.usa.gov/x86nB). This action by the President
means that the Report’s continued existence is no longer (if it ever was) “contingent on political

vicissitudes.” See Reply Br. at 2-3. Even were the Executive to return its other copies to the

21443404, at *1 (N.D. Tex. Apr. 16, 2003) (motion to preserve evidence is injunctive remedy
that should issue only upon an adequate showing that equitable relief is warranted).

3 In the military commission trial of the accused September 11" conspirators, the military judge
recently ordered the Department of Defense to preserve a copy of the Report, relying on this
Court’s Order as partial justification for his order. See Ex. 1, Order, United States v. Khalid
Shaikh Mohammad (KSM II), AE 286T 99 5(d), 7 (Jan. 10, 2017). The military judge, though
requested to do so, did not require the prosecution to lodge a copy of the Report with the
commission. 1d. 996, 7.
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SSCI and then the SSCI were to destroy all copies (including, presumably, the original),’ a
highly unlikely scenario, a copy of the SSCI Report would still be preserved in the National
Archives pursuant to the Presidential Records Act.

2. A second intervening fact establishes that Petitioner unintentionally overstated the
need for the Order in general, and for the two SSCI-Report-preservation provisions in particular.
With respect to the SSCI Report, contrary to the press report that Petitioner invoked, the CIA’s
Office of Inspector General has not destroyed the copy of the Report that was sent to it. See
Mot. at 6 (citing M. Isikoff, “Senate Report on CIA Torture is One Step Closer to Disappearing,”
Yahoo News, May 16, 2016). Rather, as the attached declaration from the Director of the CIA
attests, both the CIA and the CIA’s Office of Inspector General currently have in their possession
a copy of the final version of the Report.” Ex. 3, Decl. of John O. Brennan, Director Central
Intelligence Agency at§ 11.2

Accordingly, Petitioner erred when he implied that the government had violated its
representation in ACLU v. CIA that it would preserve the status quo with respect to the SSCI

Report in its possession pending the final resolution of that case. See Reply Br. at 6.” To the

® Petitioner’s requested relief makes sense only if Petitioner has assumed that the Committee
intends to not only recall all copies of the Report, but to destroy them as well.

7 Although the initial media reports characterized the CIA IG’s copy as having been lost or
destroyed, the CIA understands that that copy was subsequently located.

8 The need to obtain this declaration so that this fact and certain others detailed therein could be
brought to the Court’s attention was a primary reason for the government’s request for an
extension of time to respond fully to Petitioner’s motion. See Respts.’ Interim Resp. to Petr.’s
Mot. for a Preservation Order at 7 (Dec. 5,2016) (ECF No. 262).

? See also ACLU v. CIA, Civ. Action No. 13-1870 (JEB), Defs.’ Resp. to Pls.” Emerg. Mot. for
an Order Protecting this Court’s Juris. at 1, 3-4, (D.D.C. Feb. 6, 2015) (ECF No. 42)
(representing that government would “preserve the status quo regarding the Full Report absent
either leave of court or resolution of this litigation in the government’s favor.”).

8
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contrary, that representation was accurate when Petitioner filed his motion, and remains so to this
day.'”

Furthermore, with respect to the need for preservation relief more generally, Petitioner
also failed to note that for over eight years, the CIA has had an internal directive barring it from
destroying information relating to Guantdnamo and CIA detainees. In 2007, after the CIA’s well-
publicized destruction of videotapes of some of its interrogations referenced in Petitioner’s
Motion, then-Director Michael Hayden ordered the agency to preserve all documents,
information, and evidence relating to any detainee either held at Guantanamo Bay or held by the
CIA. Brennan Decl.,§ 6. That directive remains in full force today. Id.,¥ 7. And since then-
Director Hayden issued that order, there have been no substantiated reports of the improper
destruction of any such material warranting a preservation order. Accordingly, Petitioner
incorrectly justified the relief he requested by asserting that “[t]here is already a pattern of

evidence destruction in this case.” Mot. at 18. To the contrary, there was simply no need for the

Court to order preservation relief in this matter. See Pueblo of Laguna, 60 Fed. CI. at 138 (party

seeking preservation order must show that “absent a court order, there is a significant risk that
relevant evidence will be lost or destroyed.”).
3. Lastly, the government respectfully suggests that the two SSCI-Report-preservation

provisions appear to have been based on an apparent misapprehension of the relevance of the

1 The ACLU has petitioned the Supreme Court for certiorari. See ACLU v. CIA, No. 16-629,
Pet. For Cert. (U.S. Nov. 9, 2016). As that case is still pending, the government’s commitment to
preserve the status quo remains in force. Moreover, Respondents will advise this Court and
Petitioner’s counsel in advance of any change in that status quo. But given the President’s
lodging of a copy of the SSCI Report in the National Archives, even were the Supreme Court to
deny certiorari, or to grant it and then affirm, and even were the Executive then to return all other
copies to the SSCI, one copy of the report would still remain within the Executive Branch.
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Report reflected in Petitioner’s Reply. As an initial matter, the government notes that the
intelligence documents that were the source of the facts related the Report remain in the
possession of the CIA. Moreover, the documents are being preserved pursuant to then-Director
Hayden’s preservation directive.!' See Brennan Decl. 99 6-7. And these intelligence documents
will continue to be protected under both that directive and under those portions of this Court’s

Order to which the government is not seeking reconsideration, see Order at 1 § 3 (requiring, in

part, the preservation of all documents referenced or relied on in the SSCI Report).

With respect to the relevance of the SSCI Report to this case more generally, this habeas
action challenges the legality of Petitioner’s continuing detention under the AUMF as informed
by the laws of war. The government does not rely on any post-capture statements by Petitioner
to justify his detention, nor does it intend to do so. Accordingly, even if, as Petitioner contends,
see Reply Br. at 8, a portion of the Report documents his interrogations while in CIA custody,
that portion is unlikely to show that he is improperly detained under the AUMF and, so, is likely
not discoverable. See Case Mgmt. Order (Nov. 6, 2008) (ECF No. 53) (“Merits Judge may, for
good cause, permit the petitioner to obtain limited discovery” if the discovery request is “likely

to produce evidence that demonstrates that the petitioner’s detention is unlawful”).

' As explained in Director Brennan’s declaration, the primary repository of information used by
the Senate Committee in its study was an electronic database known as RDINet. Brennan Decl.
9 8. RDINet contains millions of highly classified documents, including emails, memoranda,
and other sensitive records containing classified and compartmented information about
intelligence sources and methods; pseudonyms and true names of CIA personnel, assets, and
liaison officers, and details about liaison relationships. Id. Director Brennan has confirmed that
the contents of RDINet are subject to former Director Hayden’s preservation directive, id. 9 9, so
there was no need for judicial relief to preserve the documents underlying the SSCI Report or
those pertaining to Petitioner.

10
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Similarly misplaced is his argument that he needs the Report to support a conditions-of-

confinement claim. To be sure, pursuant to Aamer v. Obama, Petitioner is entitled in this action

to challenge not only the legality of his continuing detention, but also the conditions of that
detention. 742 F.3d 1023, 1038 (D.C. Cir. 2014). But Petitioner’s Reply, see Reply Br. at 7-8,
misapprehends just what a proper condition-of-confinement claim is. Under Aamer, Petitioner is

entitled to challenge only his current conditions of confinement. Aamer, 742 F.3d at 1035

(explaining that a conditions-of-confinement claim brought through habeas addresses whether
“the conditions in which the petitioner is currently being held violate the law.”) (emphasis
added). Petitioner has brought no such claim here. Rather, Petitioner merely addresses his
alleged former conditions-of-confinement while held in CIA custody. Reply at 7-8, 10. Aamer
provides no basis for such a claim. But to the extent that facts reflected in the Report
nonetheless might be considered relevant here, the underlying intelligence documents, which
were the source of the facts related in the Report, remain in the possession of the CIA and are
being preserved, as explained above.

In summary, the bases reflected in Petitioner’s Reply for the two SSCI-Report-
preservation provisions of the Order—that is, a purported pattern of destruction and a danger that
the Report will cease to exist—are unfounded. In addition, Petitioner’s Reply does not make
clear the appropriate relevance of the Report here, but whatever the case, it is clear that the
underlying source documents supporting any relevant facts contained in the Report are being and
will be preserved. The Court also should reconsider its Order based on the policy concerns noted
by the Court of Appeals in ACLU v. CIA, including Congress’s express intent to control

dissemination of the Report. The government respectfully requests that the Court vacate both the

11
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direction to the government to preserve the SSCI Report currently in its possession and to lodge
a copy of the Report with the CISO.

II. Respondents’ Request that the Court Clarify the Scope of its Order

Respondents also respectfully request that the Court clarify the scope of a separate
provision of the Order. The Order states that “Respondents shall preserve and maintain all
evidence, documents and information, without limitation, now or ever in respondents’
possession, custody or control, relating to the torture, mistreatment, and/or abuse of detainees
held in the custody of the Executive Branch since September 11,2001.” Order at 1. The phrase
“detainees held in the custody of the Executive Branch,” without qualification, suggests that the
Order, literally interpreted, could apply with respect to all individuals detained by the
government, for example, convicted criminals incarcerated in federal prisons, criminal
defendants held under federal pretrial detention, and even immigration detainees.

Petitioner’s Reply, upon which the Court based its ruling, does not provide any guidance,
argument, or rationale regarding this issue. Indeed, like Petitioner’s Motion itself, the Reply
focuses primarily on the SSCI Report and does not address with any specificity Petitioner’s other

preservation requests. Even under the Pueblo of Laguna standard, “the proponent [of a

preservation order] must show that the particular steps to be adopted will be effective, but not
overbroad[.]” 60 Fed. Cl. at 138. Neither in his Reply nor otherwise has Petitioner justified
preservation relief as broad as reflected in a literal reading of the preservation order, including
how such relief could be justified based on the specifics of his habeas case.

Accordingly, Respondents respectfully request that the Court, consistent with the scope of
this habeas proceeding, reconsider this aspect of its Order and eliminate the preservation

requirement as unnecessary for the reasons explained above. See supra at 9 (addressing CIA’s

12
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long-standing preservation directive). Alternatively, at a minimum, the Court should clarify that
its Order applies only with respect to individuals who have been detained at Guantanamo Bay
pursuant to the AUMF (and does not include the SSCI Report itself, for the reasons set out
above).!? Such a clarification would render the Order consistent with the CIA’s long-standing
preservation directive. And such a clarification would also mirror preservation orders entered by

other District Judges in these Guantanamo habeas cases. See, e.g2., Anam v. Obama, No. 04-

1194 (HHK)) (D.D.C), Order (June 10, 2005) (ECF No. 124) (requiring preservation of “evidence
and information regarding the torture, mistreatment, and abuse of detainees now at the United

States Naval Base at Guantanamo Bay, Cuba”); Abdah v. Obama, 04-1254 (D.D.C.), Order (June

10, 2005) (ECF No. 155) (same). As explained above, Petitioner offers no serious basis,
rationale, or explanation of need for any broader preservation order, or indeed, any order at all.

ITI. Respondents Request That The Court Stay Their Obligation Concerning Handling
and Disposition of the SSCI Report Pending Possible Appellate Review

Should the Court decline to reconsider the portions of the Order directing Respondents to
take action with respect to the copies of the SSCI Report in their possession, or decline to
reconsider or clarify the Order’s reference to “detainees held in the custody of the Executive
Branch,” the government will consider whether to seek appellate review of the Order.
Accordingly, as to any of these three provisions that it does not alter, Respondents respectfully

request that the Court stay those provisions pending final resolution of any appellate review or

12 To be clear, the government is not seeking reconsideration or clarification of the directive to
preserve all evidence, documents, and information relating to Petitioner, see Order at 1, exclusive
of the obligation to preserve a copy of the SSCI Report. Nevertheless, the government maintains
that this aspect of the Order is also unnecessary in light of the CIA’s internal preservation
directive.

13
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until Respondents decide not to seek such review.!? Additionally, Respondents respectfully
request a stay of these three obligations pending the Court’s decision on this motion for
reconsideration.

A stay pending appellate review is appropriate where (1) the moving party has a
substantial likelihood of success on the merits; (2) the moving party will suffer irreparable injury
absent the stay; (3) the stay will not substantially injure the other parties interested in the

proceedings; and (4) the public interest will be served by a stay. Nken v. Holder, 556 U.S. 418,

434 (2009); United States v. Philip Morris, Inc., 314 F.3d 612,617 (D.C. Cir. 2003) (internal

citation omitted).

Here, as explained above, the facts demonstrate that there is no significant risk that the
SSCI Report will be destroyed or that information underlying the Report will be destroyed;
indeed, the opposite is true. Respondents thus have a strong likelihood of success should they

decide to seek appellate review. See Pueblo of Laguna, 60 Fed. CI. at 138 (in the absence of a

significant risk that the relevant evidence will be lost or destroyed, a preservation order is not
necessary). Respondents recognize that should the Court decline to partially reconsider its
Order, the Court will have disagreed with the government’s position on the need and propriety of
depositing a copy of the SSCI Report with the CISO. But even so, Respondents respectfully
submit that the discussion above establishes that they “have made out a ‘substantial case on the

299

merits,”” a case sufficient to “weigh[] in favor of a stay.” Citr. for Int’l Envtl. Law v. Office of

U.S. Trade Rep., 240 F. Supp. 2d 21,22 (D.D.C. 2003) (quoting Wash. Metro. Area Transit

Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977)).

13 Given the serious issues raised by the Order, Respondents will move expeditiously to seek a
determination whether to seek appellate review.

14
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As for the analysis of irreparable harm and the public interest, compliance with the
Order’s directive to deliver a copy of the SSCI Report to the CISO would immediately impose
the very burdens that animated the Court of Appeals’ decision in ACLU v. CIA. Specifically,
further dissemination of the Report by the Executive, even under court order, would improperly
burden the relations between the Executive and Legislative Branches. Forcing the Executive
Branch to further disseminate the SSCI Report by lodging a copy with the CISO would be
inconsistent with the express demand of the SSCI upon the Executive Branch for the return of
the document and would impede Congress’ oversight role and discourage the flow of
information between the two coordinate branches of government. See supra at 5-6. Pending any
necessary appellate review, the Court should stay its hand from imposing such burdens upon the
relationship between the political branches and upon the public interest as reflected in the special
policy considerations credited by the Court of Appeals in ACLU v. CIA.

Lastly, the stay would not substantially injure Petitioner because, as explained above,
there simply is no risk that every copy of the SSCI Report in the possession of the Executive
Branch will be destroyed and because information underlying the Report is subject to a long-
standing preservation directive by the CIA.

For these reasons, should the Court deny Respondents’ motion for partial reconsideration
and clarification, in whole or in part, a stay pending resolution of this Motion and Respondents’
determination whether to seek appellate review (and, should appellate review be sought, pending
resolution of that proceeding) is warranted.

CONCLUSION

For the reasons stated above, the Court should reconsider those portions of the Order of

December 28, 2016 that require the government to preserve copies of the SSCI Report in its

15
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possession and to submit a copy to the CISO. Additionally, the government respectfully requests
that the Court reconsider the more general mandate of the Order, or at least narrow the scope of
that portion of the Order to refer solely to detainees held at Guantanamo Bay, pursuant to the
AUMF. In the alternative, should the Court decline any of these requests, the government
respectfully requests the Court stay enforcement of any of these three provisions that remain
extant so that the government may determine whether to seek appellate review and seek such
review if appropriate. The government also respectfully requests a stay of these three provisions
during the pendency of this Motion for Reconsideration.

January 13,2017 Respectfully submitted,

BENJAMIN C. MIZER
Principal Deputy Assistant Attorney General

JOSEPH H. HUNT
Director

TERRY M. HENRY
Assistant Branch Director

/s/ Kristina A. Wolfe

RONALD J. WILTSIE (D.C. Bar No. 431562)
KRISTINA A. WOLFE

Attorneys

Civil Division, Federal Programs Branch
United States Department of Justice

20 Massachusetts Ave NW

Washington DC 20530

Tel: (202) 353-4519

Fax: (202) 616-8460

E-mail: Kristina.Wolfe @usdoj.gov
Attorneys for Respondent
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AE 286T
Vs ORDER
KHALID SHAIKH MOHAMMAD, Emergency Defense Motion
WALID MUHAMMAD SALIH to Order the Government to Produce the
MUBARAK BIN ‘ATTASH, Full, Unredacted Senate Report on the RDI
RAMZI BIN AL SHIBH, Program, or, in the Alternative, to File the
ALI ABDUL AZIZ ALI, Report with the Commission to be Maintained
MUSTAFA AHMED ADAM EX PARTE and Under Seal Pending Further
AL HAWSAWI Rulings
10 January 2017

1. On 2 April 2014, Counsel for Mr. Ali filed a motion' to compel discovery of the full, un-
redacted Senate Select Committee on Intelligence (SSCI) Study of the CIA Rendition, Detention,
and Interrogation Program (SSCI Report) and related documents. The Government responded,:
requesting the Commission defer ruling on AE 286J because the Government was seeking to
obtain access to the full SSCI Report from both the legislative and the executive branches.’
Among the issues raised in AE 386 is whether the Commission has authority to compel
discovery of a Congressional record.

2. 0On 30 January 2015, Counsel for the Accused filed a motion® (AE 286J) requesting the
Commission compel discovery of the SSCI Report to the Defense, or, in the alternative, order the
Government to file the SSCI Report with the Commission ex parte and under seal so it can be

made part of the appellate record and be produced at a later date.

' AE 286 (AAA), Defense Motion to Compel Discovery of Senate Select Committee on Intelligence Study of RDI
Program and Related Documents, filed 2 April 2014.

2 AE 286K (GOV). Government Response To Defense Supplement to AE 286, Motion To Compel Discovery of
Senate Select Committee on Intelligence Study of RDI Program and Related Documents, filed 12 February 2015.

3 There were additional filings by the parties in the AE 286 series that are not germane to this Order.

* AE 286J, Emergency Defense Motion to Order the Government to Produce the Full, Unredacted Senate Report on
the RDI Program, or, in the Alternative, to File the Report with the Commission to be Maintained £X PARTE and
Under Seal Pending Further Rulings, filed 30 January 2015.

1
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3. On 13 February 2015, the Government responded.” Within the response, they asserted, “The
United States Department of Defense . . . can assure the Commission that it will preserve the
status quo regarding the full SSCI Report absent either leave of the Commission or resolution of
this litigation in the Prosecution’s favor. The Commission thus need not compel the Prosecution
to file the SSCI Report with the Commission.”® On 24 February 2015, the Government notified’
the Commission that, as of 18 February 2015, the SSCI authorized them to review the full SSCI
Report.

4. The Commission heard oral argument regarding AE 286J on 7 December 2016.* The
Government advised the Commission it was reviewing the full SSCI Report for discoverable
information and was providing discoverable information to the Defense regarding the CIA
Rendition, Detention, and Interrogation (RDI) Program via AE 308" e seq.'’ The Government
was not prepared at that time to confirm whether the Department of Defense (DoD) currently had
a copy of the SSCI Report. ' Following oral argument. the Commission ordered the Government

to notify the Commission whether the DoD currently possessed a copy of the SSCI Repon.l2 On

5 AE 286L (GOV)., Government Response to Emergency Defense Motion to Order the Government to Produce the
Full. Unredacted Senate Report on the RDI Program, or, in the Alternative, to file the Report with The Commission
to be Maintained Ex Parte and Under Seal Pending Further Rulings, filed 13 February 2015.

°Id. at 6.

7 AE 286M (GOV). Government Sixth Notice To Defense Motion To Compel Discovery of Senate Select
Committee on Intelligence Study of RDI Program and Related Documents, filed 24 February 2015.

¥ Unofficial/Unauthenticated Transcript of the Khalid Shaikh Mohammad et al Motions Hearing Dated 7 December
2016 from 10:51 a.m. to 12:02 p m. at pp. 14447-14475.

? See AE 308 (AAA)., Defense Motion to Compel Discovery Regarding CIA Rendition, Detention, and Interrogation
Program, filed 30 June 2014, et seq. See also AE 397F. Trial Conduct Order, Government Proposed Consolidation
of Motions to Compel Information Relating to the CIA’s Former Rendition, detention, and Interrogation Program,
dated 5 April 2016.

' Transcript at 14466.

" Transcript at 14469 and 14471,

12 AE 286Q, Order: Emergency Defense Motion to Order the Government to Produce the Full, Unredacted Senate
Report on the RDI Program, or, in the Alternative. to File the Report with the Commission to be Maintained £Y
PARTE and Under Seal Pending Further Rulings. dated 7 December 2016.
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15 December 2016, the Government advised the Commission that the DoD had two copies of
the SSCI Report and the DoD treats the SSCI Report as a Congressional Record.
5. Findings.

a. The DoD maintains two copies of the full SSCI Report. The DoD treats its copies of
the SSCI report as Congressional records.

b. The Government, via AE 308 ef seq has established that information referenced in the
SSCI Report is potentially discoverable.

¢. The Government is currently in the process of providing RDI discovery in the AE 308
series. The Government has invoked Military Commission Rule of Evidence (M.C.R.E.) 505(f)
to seek substitutions and other relief for providing classified information. The M.C.R.E. 505(f)
process is ongoing and the Government has not completed provision of RDI discovery in the
AE 308 series. Thus. the underlying motion by the Defense for the Commission to compel
discovery of the full un-redacted SSCI report is not ripe.

d. The issues of the Commission’s authority to compel discovery of Congressional
records and whether Congressional records in the possession the DoD are “within the possession,
custody, or control of the Government™ under Rule for Military Commissions 701(c)(1)) are also
not ripe for decision. The Commission notes an Article III Court within the D.C. Circuit has
recently issued a preservation order for the Government to preserve the full SSCI Report in

habeas litigation concerning a Guantanamo Bay detainee not party to this case. i

3 AE 286R (GOV), Government Notice Concerning Defense Motion to Compel Discovery Of Senate Select
Committee on Intelligence Study of RDI Program, filed 15 December 2016.

"4 See Abd Al Rahim Hussein Al Nashiri v. Barack Obama, et al., No. 08-cv-1207 (RCL), Misc. No. 08-mc-442
(TFI-I), dated 28 December 2016.

Appellate Exhibit 286T
Page 3 of 4

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:08-cv-01207-RCL Document 270-1 Filed 01/13/17 Page 5 of 5
UNCLASSIFIED//FOR PUBLIC RELEASE

¢. The Commission agrees with the Government’s assertion in AE 286L that it is
necessary to preserve the status quo regarding DoD possession of the SSCI report pending
completion of RDI discovery and resolution of the issues raised in the AE 286 series.
6. Ruling.

a. The Commission motion to compel discovery of the SSCI Report is DEFERRED.

b. The Defense motion to order the Government to file the SSCI Report with the
Commission ex parte and under seal so it can be made part of the appellate record and be
produced at a later date is GRANTED IN PART as provided in paragraph 7 of this Order.
7. Order.

a. The Government shall ensure the DoD preserves a copy of the full SSCI Report
pending completion of RDI discovery and litigation of issues raised in the 286 series.

b. This Preservation Order will remain in effect until otherwise ordered by this

Commission or other Court of competent jurisdiction.

So ORDERED this 10th day of January, 2017.

V. /4

JAMES L. POHL
COL, JA, USA
Military Judge
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THE WHITE HOUSE
WASHINGTON

December 9, 2016

The Honorable Richard Burr
United States Senate
Washington, DC 20510

Dear Chairman Burr:

Thank you very much for your letter to the President dated December 2, 2016 regarding
the Senate Select Committee on Intelligence’s full Committee Study of the Central
Intelligence Agency’s Detention and Interrogation Program.

I write to notify you that the full Study will be preserved under the Presidential Records
Act (PRA). The determination that the Study will be preserved under the PRA has no
bearing on copies of the Study currently stored at various agencies.

Consistent with the authority afforded to him by the PRA, the President has informed the
Archivist that access to classified material, among other categories of information, should
be restricted for the full twelve years allowed under the Act. At this time, we are not
pursuing declassification of the full Study.

Thank you very much for your letter on this important issue. I have sent a similar letter to

Vice Chairman Feinstein.

Sincerely,
il

W. Neil Eggleston
Counsel to the President
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABD AL RAHIM HUSSEIN AL
NASHIRT,

Petitioner,
Civil Action No. 08-CV-1207 (RCL)

V. Misc. No. 08-MC-442 (TFH)

BARACK OBAMA, et al.,

Respondents.

DECLARATION OF JOHN O. BRENNAN, DIRECTOR CENTRAL
INTELLIGENCE AGENCY

I, JOHN O. BRENNAN, hereby declare and state:

I. INTRODUCTION

1. I am the Director of the Central Intelligence Agency
(*"DCIA”) and have served in this capacity since March 5, 2013.
In my capacity as DCIA, I lead the CIA and manage the
Intelligence Community’s human intelligence and open source
cqllection programs on behalf of the United States Government.
Pﬁior to serving as DCIA, I served as Assistant to the President
for Homeland Security and Counterterrorism. My 25 years of
earlier service with the CIA included work as a Near East and
South Asia analyst; Station Chief in Saudi Arabia; and Director
of the National Counterterrorism Center.

2. As Director of the CIA, I serve as the executive head of

the CIA, pursuant to the National Security Act of 1947, as
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amended, 50 U.S.C. § 3036. Pursuant to 50 U.S.C. § 3036(d), I
am: charged with (1) collecting intelligence through human
sources and other appropriate means; (2) correlating and
evaluating intelligence related to national security and
providing appropriate dissemination of such intelligence; (3)
providing overall direction for and coordinationvof the
collection of national intelligence outside the United States
through human sources and, in coordination with other elements
of the U.S. Government, ensuring that the most effective use is
made of authorized collection resources andrthat appropriate
account is taken of the risks to the United States and those
involved in such collection; and (4) performing other functions
and duties related to intelligence affecting national security
as the President or Director of Natiocnal Intelligence (DNI) may
direct.

3. The purpose of this declaration is to describe an order
to preserve detainee-related information issued by General
Michael V. Hayden when he was Director of the CIA; to briefly
describe certain reéords that are subject to that preservation
order; and to describe the status of the copy in ﬁhe possession
of the CIA of the full 6,963-page report prepared by the Senate
Select Committee on Intelligence (“SSCI”) regarding the CIA’'s

former detention and interrogation program (the “Full Report”).
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.4. The statements in this declaration are based on my
personal knowledge and information made available to me in my
official capacity, including review of three declarations
described further below and attached as exhibits to this
declaration.

5. Part I of this declaration introduces the declaration,
provides an overview of the declaration and describes its
purpose. Part II describes General Hayden’'s preservation
directive. Part III provides information related to a CIA
database known as RDINet. Part IV provides information related
- to the document entitled “Comments on the Senate Select
Committee on Intelligence’s Study of the Central Intelligence
Agency's Former Detention and Interrogation Program” that the
CIA sent to the SSCI on June 27, 2013 (hereafter, the “June 2013
Response”). Part V provides information related to the Full
Report.

IT. GENERAL HAYDEN’S 2007 PRESERVATION DIRECTIVE

6. In light of events surrounding the destruction of
recordings of the interrogations of certain detainees, then-
Director of the Central Intelligence Agency Michael V. Hayden
issued an order to CIA personnel in 2007 to preserve and

maintain all documents, information, and evidence relating to
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any detainee held at the United States Naval Station Guantanamo
Bay, Cuba and any detainee held By the CIA.

7. General Hayden described that order in a declaration,
signed on December 20, 2007. A true and correct copy of General
Hayden’s declaration is attached as Exhibit A. The preservation
order issued by General Hayden remains in force.

III. THE RDINET DATABASE

8. From information and documents made available to me in
my official capacity, including a September 16, 2016 declaration
signed by Antoinette B. Shiner, Information Review Officer in
the Litigation Inférmation Review Office of the CIA, I
understand that the CIA‘s p;incipal and most complete repository
of information related to the former detention and interrogation
program is a stand-alone electronic computer database.referred
to as RDINet. RDINet was created in part to facilitate
investigations into the former detention and interrogation
program. It contains millions of highly classified documents,
including emails, memoranda, and other sensitive records
containing classified and compartmented information about
intelligence sources and methods;‘pseudonyms and true names of
Agency personnel, assets, and liaison officers; and details
about 1iaison relationships. It was also the primary repository

the SSCI used to conduct its study of the CIA’s former detention
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and interrogation program. A true and correct copy of Ms.
Shiner’s declaration is»attached as Exhibit B.

9. RDINet contains documents, information and evidence
relating to detainees held at the United States Naval Station
Guéntanamo Bay and detainees held by the CIA in its former’
detention and interrogation program. The materials in RDINet
are covered by General Hayden'’'s preservation directive,

described above.

IV. THE CIA’S JUNE 2013 RESPONSE TO A DRAFT OF THE SSCI’S

STUDY OF THE CIA’S FORMER DETENTION AND INTERROGATION
PROGRAM

10. In its congressional oversight role, ﬁhe SSCI advised
the CIA in March 2009 that it planned to conduct a review of the
CIA’s former detention and interrogation program. A January 21,
2015 declaration signed by Neal Higgins, Director of the CIA's
Office of Congressional Affairs, describes certain aspects of
that review. A true and correct coéy of Mr. Higgins’
déclaration (including exhibits attached thereto) is attached as
Exhibit C.

11. The SSCI transmitted a draft of its study to the CIA in
December 2012. On June 27, 2013, following a thorough review,
the CIA sent the SSCI a response entitled “Comments on the
Senate Select Committee on Intelligence’s Study of the Cehtral

Intelligence Agency’s Former Detention and Interrogation
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Program.” The CIA released a redacted version of that June 2013
Response on December 9, 2014 and is also in possession of a
full, unredacted copy of the June 2013 Response. The unredacted
copy of the June 2013 Response is covered by General Hayden'’s
preservation directive, described above.

V. THE SSCI’S FULL REPORT ON THE CIA’S FORMER DETENTION AND
INTERROGATION PROGRAM

12. The SSCI finalized its Full Report regarding the CIA’'s
former detention and interrogation program in December 2014.
Although the SSCI voted to send an Executive Summary and certain
other documents to the President for declassification and public
release, my understanding is that the SSCI did not approve
declassification or release of the Full Report. The Full Report
remains classified and discusses intelligence operations,
foreign relations, and other sensitive matters at length and in
great detail.

13. The CIA and other Executive Branch agencies received
copies of the Full Report in December 2014. The disposition of
those copies is subject to ongoing Freedom of Information Act
litigation. See generally ACLU v. CIA, 823 F.3d 655 (D.C. Cir.
2016) . Both the CIA and the CIA’s Office of Inspector General
currently have in their possession a copy of the final version

of the Full Report.
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14. I understand that the government represented to the
district court in the Freedom of Information Act litigation that
it would “preserve the status quo regarding the Full Report
absent either leave of court or resolution of this litigation in
the government’s favor.” ACLU v. CIA, No. 13—CV—1870 (D.D.C.)
(Dkt. No. 42, filed Feb. 6, 2015). I further understand that a
certiorari petition is pending before the Supreme Court in that
litigation, and the earliest pbssible time the case could be
resolved is March 2017, which is the earliest the Supreme Court
could consider the petition. See ACLU v. CIA, No. 16-629 (S.
Ct.) (petition filed Nov. 9, 2016; response due Feb. 13, 2017).
The government has thus pledged to preserve the copy of the
report in the CIA’'s possession absent either leave of the court
with jurisdiction over the above-mentioned FOIA case or

resolution of that case in the Government’s favor.

I hereby declare under penalty of perjury that the

foregoing is true and correct.
L
Executed this LS of January 2017.

D i

John O. Br nnan
Director, entral Intelligence Agency
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: Case 1:05- cv-00763-JDB Document 46 Filed 02/13/08 Page 17 of-28
DE(: 20. 2007 3:27°M . . NO: 2492

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMATIA CIRCUIT

* MAJID KHAN and RUBIA KHAN
as next friend,
3e.1:it:l.‘oners,
No. 07-1324

v.

ROBERT M. (GATES,
Secretary of Defense,

Respondent.

o -.' - - ~ -

DECLARATION. OF GENERAL MICHAEL V, HAYDEN, USAF,
DIRECTOR, CEN'.I‘RAI. INTELLIGENCE AGENCY
I; MICHAEL V. HAYDEN, hereby declare a.nd state;
1. I am the Director of the Central Intelligence Agency
(QIA) and have served in this capdcity since 3.0 May. 2006. In ny
* capacity as Director, I lead.the CIA and manege t:'he. Intelligence
C:omunity's human intelligence .end.open source t:nllection
programs on behalf of the Director of National Intell:.gence
(DNI). I have held a number of pos:.t:.ons in the Intelligence
Community, includmg Principal Deputy Director of National
Intél],igen’ce, from April 2005-to May 2006; Director, Nationmal -
Sedurj.ty Agencl;/(-‘hief, Qentral Sequrity SerVice (NSa/CSS), Fort
George G. Meade, Maryland, from March 1999 ro April 2005;
Commander of the Air Intelligence Agency and Director of the

Joint Command and Control Warfare. Center, both headguartered at

P
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- Case 1:05-cv-00763-JDB Document 46 Filed 02/13/08_Paqe 18-of 2
" ODEC. 20,2007 3:27PM [initnad i

Kelly Air Force Base, Texas, from January 1996 to September
1997; and Director, Intelligence Directorate, U.S. European

Command, Stuttgart, Germany, from May 1993 to October 1995. -

2. I am a four-star general in the United States Air Force.

and have held senior staff positions at the Pentagon, the
National Security Coumcil, and the U.S. Embassy in Sofia,
Bulgaria, as well as séniing as Deputy Chief of Staff for United
Nai.:io'ns Command and U.S. Fofces Kored. I entered active ;iuty in
1969 as a distinguished graduate of the Reserve Officer Training
Corps program. '

3. I make tﬁe followir.;g statements based upon my per.sonal
knowledge and ;i.nforma;:ion provided to me in my official
capacity. '

4. 1In light of recent events .su::'rounding thé destruction
of recordi:igs of the interrogatip"ns o'f. detainees formerly in the
custody of the CIa, I have issued an c;rdér to all CIA personnel
to preserve and maintain all documents, information,. a;xd
‘evid.ence ralating to: | | |

A. any detainee held at the United States Naval Base

Guantanamo Bay, Cubé.; and

B. any detainee held by the CIA.
This order is a continuing obligation that applies to future as

well as past and present detainees.
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DEC. 20. 2007 - 3:27PM ' o NO.2492 P, 4

I hereby deélaré under penalty of perjury that the .
foregoing is true and correct. '

Executed this 20th day of December, 2007.

General Michael V./ Hayden, USAF
Director
Central Intelligen¢e Agency
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON
AT SPOKANE

SULEIMAN ABDULLAH SALIM,

" MOHAMED AHMED BEN SOUD,

OBAID ULLAH, (as personal
Representative of GUL RAHMAN), Civil Action No.
2:15-CVv-286
Plaintiffs,

V.

JAMES ELMER MITCHELL and
JOHN “BRUCE” JESSEN,

Defendants.

DECLARATION OF ANTOINETTE B. SHINER
INFORMATION REVIEW OFFICER
LITIGATION INFORMATION REVIEW OFFICE
CENTRAL INTELLIGENCE AGENCY

I. INTRODUCTION
I, ANTOINETTE B. SHINER, hereby declare and state:
.1. I currently serve as the Information Review Officer
(*IRO”) for the Litigation Information Review foice at the

Central Intelligence Agency (“CIA” or “Agency”). I assumed this
position in January 2016.

2. Prior to becoming the IRO for the Litigation
Information Review Office, I served as the IR0O for the
Directorate of Support for over sixteen months. 1In that
capacity, I was responsible for making classification and

release determinations for information originating within the
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Directorate of Support. Prior to that, I was the Deputy IRO for
the Director's Area of the CIA for over three years. In that
role, I was responsible for making claésification and release
determinations for information originating within the Director's
Area, which included, among other offices, the Office of the
Director of the CIA, the Office of Congressional Affairs, the
Office of Public Affairs, and the Office of General Counsel. I
have held other administrative and professional positions within
the CIA since 1986, and have worked in the information review
and release field since 2000.

3. I am a senior CIA official and hold original
classification authority at the TOP SECRET level under written
delegation of authority pursuant to section 1.3(c) of Executive
Order 13526, 75 Fed. Reg. 707 (Jan. 5, 2010). This means that I
am authorized to assess the current, proper classification of
CIA information, up to and including TOP SECRET information,
based on the classification criteria of Executive Order 13526
and applicable regulations. Among other things, I am responsible
for the classification review of CIA documents and information
that may be the subject of court proceedings or public requests
for information under the Freedom of Information Act, 5 U.S.C.

§ 552, and the Privacy Act of 1974, 5 U.S.C. § 552a. As part of
my official duties, it is my responsibility to ensure that any

determinations as to the release or withholding of any such

2
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documents or information are proper and do not jeopardize the
national security.

4, Through the exercise of my official duties, I have
become familiar with this case and Defendants James Elmer
Mitchell and John “Bruce” Jessen’s (“Defendants”) Motion to
Compel Pursuant to Federal Rule of Civil Procedure 45
(d) (2) (B) (i) (“Defendants’ Motion to Compel”). The purpose of
this Declaration is to address several issues relevant to the
CIA’s production of documents in response to Defendants’ Touhy
(United States ex. rel. Touhy v. Ragen, 340 Ufé. 462 (1951))
request and non-party document subpoena, served on CIA through
counsel on June 28, 2016, that were raised in Defendants’ Motion
to Compel. For the Court’'s convenience, I have divided the
remainder of this declaration into two sections. Section II
addresses the burdens the CIA must undertake to search for
documents responsive to Defendants’ Touhy regquest and Subpoena
for the production of documents. Section III explains the
additional burdensome line—by-line classification review process
that the CIA will need to conduct following the identification
of responsive documents.

II. THE CIA’S SEARCH FOR RESPONSIVE RECORDS

5. On June 28, 2016, Defendants served upon the

Department of Justice (“DOJ”), on behalf of tﬁe CIA, & Touhy

request and subpoena for the production of documents, seeking,
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inter alia, “all documents relating to” 29 broad categories of
information, over a period of 15 years, in the possession of tﬁe
CIA.

6. After analyzing the 29 individual requests in
Defendants’ Touhy request and subpoena,.the CIA identified
RDINet, its principal and most complete repository of
information related to the former detention and interrogation
program, as the Agency records system most likely to contain
records potentially responsive to the document requests.

7. RDINet is a stand-alone electronic compuﬁer database
created in partrto facilitate investigations into the former
detention and interrogation program. RDINet contains millions of
highly classified documents, including emails, memoranda, and
other sensitive records containing classified and compartmented
information about intelligence sources and methods; pseudonyms
and true names of Agency personnel, assets, and liaison
officers; and details about liaison relationships. It was also
the primary repository the Senate Select/Committee on
Intelligence utilized to conduct its multi-year detention and
interrogation study. |

8. Due to the highly classified and sensitive nature of
the documents contained within RDINet, this records system has
purposely been decentralized and compartmented to limit

personnel access and to enhance its physical security. As a

4
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result, féwer than ten CIA employees and/or contractors are
currently aSsigned to search for documents contained within the
system; however, this group is also responsible for other duties
and numerous search activitiesf Thus, these requests are
prioritized depending on the exigency or need for the
information, such as ongoing or time sensitive intelligence
matters. Every query of RDINet for records or information must
go through this small cadre of experienced.subject matter
experts, who help determine the best search terms to use to
locate the requeéted information. This small team must run
every search of RDINet required by CIA and other government
agencies, whether for litigation or other missioh—related
purposes.

9. The assigned RDINet subject matter experts conducted
several searches designed to find documents responsive to
Dgfendants! requests. Because of the breadth of Defendants’
requests, the RDINet subject matter experts conducted searches
for documents containing any references to Defendants or
Plaintiffs. These searches utilized a variety of search terms,
including both the Plaintiffs’ and Defendants’ names and
identifiers, both individually.and in combination. Those
.searches are continuing and more than 35,000 potentially

respongive documents have been located.
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10. With respect to any potentially responsive documents
located within RDINet, a more time-consuming review process must
then take place. Each document must be reviewed by the assigned
RDINet subject matter expert to énsure that it is referencing
the correct individual who was the target of the search. This
process is to ensure that the document is potentially responsive
and that only those persons with a “need to know” the
information receive it and to prevent sensitive classified
information about another person or intelligence matter from
being inappropriately distributed. The process of reviewing
documents to determine if they refer to the correct individual
often requires careful and time-consuming review. For example,
each Plaintiff in this case has several Arabic names and
aliases, some of which are quite common (e.g., Salim abdullah),
thereby multiplying the number of documents that must be
reviewed due to various spelling and transliterations of common
Arabic names. Next, the documents must be reviewed to ensure
that a potentially responsive document is not a duplicate of
another document already identified earlier in the review. This
first-line review is cumbersome and burdensome, as many of these
documents are lengthy and there are many duplicate documents
within RDINet, thus it is not uncommon for these reviews to take
several days for even very limited search strings with limited

results. By contrast, given the large volume of potentially
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responsive documents at issue in this case, it was recently
estimated that one dedicated RDINet subject matter expert can
review no more than approximately 1,000 documents for
responsiveness per week. At this rate, a review of the
approximately 35,000 potentially responsive documents in this
case would take approximately 35 man-weeks to complete. These
burdens would be exponentially greater if, as I understand
Defendants have requested, the CIA had to conduct searches for
persons other than the Plaintiffs and Defendants, such as other
detainees or CIA personnel who participated in the former
detention and interrogation program. |

11. Once this first-line review process is complete, the
documents are set aside for review by Department of Justice
attorneys to determine if the documents are responsive to the
subpoena, thus beginning an additional layer of review. Due to
the fact that RDINet contains many extremely sensitive
documents, all of the potentially responsive documents are
required to be initially treated with special storage and
handling restrictions. This means, among other things, that the
DOJ reviewers must acquire clearances appropriate to both enter
the facility in which the documents are housed and to be
permitted to use the stand-alone computer terminals withiﬁ that
facility to view the highly classified RDINet documents. This

authorization process for DOJ’'s Andrew Warden alone, who already
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had appropriate security clearances to access the facility, took
over two weeks to complete.
III. THE CIA’'S CLASSIFICATION REVIEW PROCESS

12. Once the DOJ reviewers determine which of the
potentially responsive documents are responsive to the document
requests, CIA officers then conduct a line-by-line
classification review of each document, identifying whether any
classified information can be declassified and released. 1In
addition to the classification review, the CIA and DOJ also must
conduct a privilege review to determine if the documents are
‘protected (in whole or in part) by one or more of the following
privileges and protections, in addition to the state secrets
privilege: deliberative process privilege, attorney-client
privilege, attorney work product doctrine, confidential
informant privilege, or law enforcement privilege, among others.

13. This classification review is necessary because while
over time, much information about the CIA’'s former detention and
interrogation program has been officially declassified and
publicly released, other information about the program remains
highly classified. Determining whether certain information
remains classified, and if so at what level of classification,

can turn on subtle nuances, carefully parsed distinctions, and

the context of given proposed disclosure.
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14. The information about the program that remains
classified can be divided into several categories.‘ For example,
information concerning the operation or location of any overseas
detention facilities, includiné the name of any country in which
fhe detention facility was located, remains highly classified.
The same is true of information regarding any foreign liaison
service’s cooperation in administering or hosting any aspect of
the program, from the capture and‘transfer of individuals, to.
foreign liaison participation in any debriefing or interrogation
sessions. This category also includes any names or identifying

information about any foreign liaison services.

15. The liaison agreements under which the CIA works with

these foreign governments require that the CIA not expose the
existence of the relationship or the intelligence or assistance
that was provided as part of the former detention and
interrogation program. Should the identities of these foreign
intelligence services or the counﬁries in which they are located
become part of the public record, there is a high likelihood
that certain liaison services will cease or restrict their
current and fuéure cooperation with the CIA. This in turn could
cauée irreparable damage to the CIA’s ability to continue to
collect valuable intelligence in those countries which might

prove vital to our national security.
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16. Also remaining highly classified is information
regarding personnel or contractors involved in the former
detention and interrogation program, including names,
pseudonyms, physical descriptions, names of companies, or’any
other identifying information. This protection is due to grave
concern for these individuals’ physical safety and that of their
families, should their names or identities become known to
terrorist elements either in the United States or abroad, as
well as the important national security interest in obtaining
new personnel or contractors in the future.

17. The intelligence field is one in which disclosure of a
discrete piece of information by itself may be innocuous, but
its release in conjunctioh with other, seemingly harmless bits
of information may result in the disclosure of sensitive
information that could harm national security. Therefore, the
classification review of documents must be thorough and
exacting. In reviewing highly sensitive documents pertaining to
the former detention and interrogation program, in which many
prior releases of information have béen made, it is often
necessary to analyze considerable material beyond the particular
documents responsive to the document request in order to
ascertain whether a particular wérd, phrase, or sentence has
been previously declassified or remains classified and/or

privileged. The review of this additional material, which in
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the case of the former detention and interrogation program is
quite voluminous in nature, adds additional time, potentially
several days, to each document review.

18. Responsive records retrieved from RDINet also often
contain sensitive information from more than one CIA component.
The originating component of each piece of information is
uniquely knowledgeable about the kind of disclosures that could,
for example, jeopardize specific intelligence sources or
methods, and is therefore best qualified to determine what
damage, if any, to the national security reasonably could be
expected to result from an unauthorized release of the
information. This review is critical because the significance
of one item of information often depends upon the knowledge of
other items of information, the value of which cannot be
considered without expertise from subject-matter experts who
have knowledge of the entire landscape. For that reason,
responsive documents potentially need to be referred to multiple
CIA components having equities in the documents, and potentially
to other federal agencies that may have equities represented in
the documents.

19. Upon referral, these entities must also conduct a
line-by-line classification review to determine whether any
information is properly exempted from disclosure. Many of the

relevant CIA components’ subject matter experts are also tasked
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with mission-critical duties such as collecting, analyzing, and
preparing intelligence for distribution to policymakers, and
taking time away from those duties to conduct lengthy
classification reviews pulls intelligence officers from the
central focus of their mission for days or weeks at a time.

20. Once all reviews have been completed, individuals in
my office must then incorporate ali entities’ recomménded
redactions as appropriate into one final copy of each document.

21. Once this final copy is prepared, a senior
classification review takes place, with a subject matter expert
IRO reviewing each document line-by-line once again to confirm
that the proposed redactions are correct and that the
information being released is both unclassified and not subject
to any relevant privilege.

22. Additionally, the review of classified material
related to such a highly sensitive topic may in some cases
require coordination with senior CIA officials as to Qhether the
release of the information at issue reasonably could be expected
to cause identifiable damage to the national security. These
judgments cannot be made solely by IROs; rather, they must be
made by senior officials Qho are actively involved in the
conduct and management of intelligence collection or analytical

activities. Such officials are often called upon to respond

quickly to international crises and pressures, and therefore
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éannot, as a practical matter, instantly devote disproportionate
time and effort to all civil litigations where the CIA is a non-
party without consequent damage to intelligence activities,
which are this Agency’s primary responsibility.

23. The burdens of this review process are enormous. For
example, the CIA released twelve documents responsive to
Defendants’ Touhy request on September 2, 2016. For this
production alone, which did not even require the lengthy front
line review process discussed above b? the RDINet staff because
the documents were appended to a CIA report released previously
in response to a Freedom of Information Act request, the initial
line-by-line classification review of the documents by my office
took seven days, followed by the senior review conducted by the
subject matter expert IRO, which took an additional seven days.
Following that two week classification review process, review by
OGC attorneys took an additional week. At that rate of review,
and assuming that the IROs processing these documents do nothing
else while this review is ongoing, the classification review and
processing of even 1,000 documents would take approximately 250
weeks to complete. And this does not take into account the fact
thaﬁ my office performs a wide spectrum of work on other
litigation matters with pending deadlines, or the significant
responsibilities of the subject matter expert IRO and the other

intelligence offices we must rely on to complete the work.

13
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24. My office is not sufficiently staffed to devote
personnel to work full-time solely on this litigation, in which
CIA is not a party. Each officer in the Litigation Information
Review Office maintains a full portfolio of other litigation
matters with documents to review and court-ordered deadlines to
meet, spanning a full range of criminal, civil and FOIA cases,
including those in which the CIA is a named party. Similarly,
the one subject matter expert IRO assigned to conduct senior
reviews of documents related to the former detention and
interrogation program is also assigned to a variety of
additional detainee-related matters and cases that require
extensive classification review, including .several ongoing
matters that require review of approximately 30,000 pages of
documents at the same time.

25. For all of the foregoing reasons, searching for
responsive documents and then conducting a line-by-line
classification review of potentially thousands of pages of
documents responsive to a broad array of document requests over
a span of 15 years, for a civil case in whiéh»CIA is not even a
party, is an incredibly burdensome undertaking for both this

office and this Agency.
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I hereby declare under penalty of perjury that the

foregoing is true and correct.

Executed this jufh day of September 2016.

Antoinette B. Shiner,
Information Review Officer
Litigation Information Review Offics
Central Intelligence Agency

15
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ACLU and ACLU Foundation,
Plaintiffs,

Civil Action No. 13-1870
(JEB)

V.

CENTRAL INTELLIGENCE AGENCY,
et al.,

Defendants.

DECLARATION OF NEAL HIGGINS
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS
CENTRAL INTELLIGENCE AGENCY

I, NEAL HIGGINS, hereby déclare and state:

| 1. I am the Director of the Office of Congressional
Affairs at the Central Intelligence Agency (“CIA” or “Agency”).
I joined the CIA in June 2013 after working for the Senate
Select Committee on Intelligence (“SSCI” or “Committee”), where
I served as a senior advisor to Senators Bill Nelson and Martin
Heinrich, regional monitor for the Persian Gulf, and budget
monitor for the Federal Bureau of Investigation. Prior to
joining the SSCI staff, I served as Senator Nelson's legislative
director. Earlier in my career I worked as a member of the
trial team prosecuting Slobodan Milosevic and as an associate

attorney at the law firm of Sullivan & Cromwell LLP.
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2. As Director of the Office of Congressional Affairs, I
am the principal advisor to the Director of the CIA on all
matters concerning relations with the Congress. My
responsibilities inélude ensuring that the Congress is kept
fully and currently informed of the Agency’s intelligence
activities via timely briefings and notifications, responding in
a timely and complete fashion to congressional taskings and
inquiries, tracking and advising on legislation that could
affect the Agency, and educating CIA personnel about their
responsibility to keep the Congress fully and currently
informed. One of the congressional oversight committees with
which I regularly interact in this capacity is the SSCI, which
authored the document described below.

3. Through the exercise of my official duties, I am
familiar with this civil action and the underlying Freedom of
Information Act (“FOIA”) request. The purpose of this
declaration is to explain my understanding of the creation and
history of the document at issue in this litigation: the current
version of the full 6,963-page report authored by the SSCI
concerning the CIA’s former detention and interrogation program
(the “Full Report”). To provide context, this declaration also
discusses the Executive Summary as well as the Findings and

Conclusions of the SSCI’s study (the “Executive Summary”).




Caasd N233:¢c\30267RIEB Mocument2yD-B HieiMUI20Z157 Hagpe33ar a7 7

4. As I explainbin more detail below, the SSCI Qapproved”
drafts of the Executive Summary and Full Report (colléctively,
the “Study”) in December 2012 and transmitted copies of both
documents to the Executive Branch for comment. After the CIA
submitted its comments, the SSCI made changes and decided in
April 2014 to send an updated version of the Exeéutive
Summary -- but not the Full Report -- to the President for
declassification. The SSCI made additional changes to the
Executive Summary and Full Report during the declassification
process and publicly released a redacted, declassified version
of the Executive Summary in December 2014.

5. The statementé in this declaration are based on my
personal knowledge and ihformation made available to me in my
official capacity. Specifically, these assertions are drawn
from my own interactions with the SSCI, consultations with other
CIA officials, a reviéw of the relevant ddcumentary record, and
other information made available to me in my official capacity.
I. Plaintiffs’ FOIA Request

6. By letter dated February 13, 2013, plaintiffs
requested “disclosure of the recently adbpted report of the
Senate Select Committee on Intelligence relating to the CIA’s
post-9/11 program of rendition, detention, and interrogation.”
A true and correct copy of this letter is attached hereto as

Exhibit A.
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7. The Agency responded by letter dated February 22,
2013, and advised plaintiffs that the requested report was a
“Congressionally generated and controlled document that is not
subject to the FOIA’s access provisions” and, accordingly, the
CIA informed plaintiffs that it could not accept the request. A
true and correct copy of this letter is attached hereto aé
Exhibit B. This lawsuit followed.

8. The SSCI continued to make changes to the Full Report
during the pendency of this lawsuit. The Agency now has at
least three different versions of the Full Report in its
possession: a December 2012 version, a Suﬁmer 2014 version, and
the final December 2014 version.

9. Plaintiffs submitted a new FOIA request on May 6, 2014
seeking “the updated version of the Senate Select Committee on
Intelligence’s Report.” A true and correct copy of this letter
is attached hereto as Exhibit C. The Agency has not issued a
substantive response to that request. The plaintiffs amended
their complaint on June 5, 2014, to seek the release of the
“Updated SSCI Report.” The Agency has interpreted this to refer
to the most current and final version of the Full Report -- the
December 2014 version. I understand that the plaintiffs are no

longer seeking the Executive Summary.
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II. 1Initial Drafting of SSCI Work Product

10. In its congressional oversight role, the SSCI advised
the CIA in March 2009 that it planned to conduct a‘review of the
CIA’s forme; detention and interrogation program,. At the
outset, the SSCI requested access to broad categories of CiA
documents related to how the program was created, operated, and
maintained, which would form the basis of SSCI’s review. Due to
the volume and the highly sensitive and compartmented nature of
the classified information at issue, the CIA determined that in
order to properly safeguard classified equities, the SSCI’s
review of Agency records would need to take place at CIA
facilities.

11. Following discussions with the Committee, the CIA and
SSCI reached an inter-branch accommodation that respected both
the President’s constitutional authorities over classified
information and the Congress’s constitutional authority to
conduct oversight of the Executive Branch. Under this
accommodation, the CIA established a secure electronic reading
room at an Agency facility where designated SSCI personnel could
review these highly classified materials. 1In addition, the CIA
created a segregated network share drive at this facility that
allowed members of the Committee and staffers to prepare and
store their work product, including draft versions of ﬁhe Full

Report, in a secure environment.
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12. One key principle necessary to this inter-branch
accommodation, and a condition upon which SSCI insisted, was
that the materials created by SSCI personnel on this segregated
shared drive would not become “agency records” even if those
documents were stored on a CIA computer system or at a CIA
facility. Specifically, in a June 2, 2009, letter from the SSCI
Chairman and Vice Chairman to the Director of the CIA, the
Committee expressly stated that the SSCI’s work product,
including “draft and final recommendations, reports or other
materials generated by Committee staff or Members,” are “the
property of the Committee” and “remain congressional records in
their entirety.” The SSCI further explained that the
“disposition and control over these records, even after the
completion of the Committee’s review, lies exclusively with the
Committee.” As such, the Committee stated that “these records
are not CIA records under the Freedom of Information Act or any
other law” and that the CIA “may not integrate these records
into its records filing systems, and may not disseminate or copy
them, or use them for any purpose without prior written
authorization from the Committee.” Finally, the SSCI requested
that in response to a FOIA request seeking these records, the
CIA should “respond to the request or demand based upon the
understanding that these are congressional, not CIA, records.”

The full passage reads as follows:
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Any documents generated on the [segregated shared
drive], as well as any other notes, documents, draft
and final recommendations, reports or other materials
generated by Committee staff or Members, are the

" property of the Committee and will be kept at the
Reading Room [at an Agency facility] solely for secure
safekeeping and ease of reference. These documents
remain congressional records in their entirety and
disposition and control over these records, even after
the Committee’s review, lies exclusively with the
Committee. As such, these records are not CIA records
under the Freedom of Information Act or any other law.
The CIA may not integrate these records into its
records filing systems, and may not disseminate or
copy them, or use them for any purpose without
authorization of the Committee. The CIA will return
the records to the Committee immediately upon request
in a manner consistent with [security procedures
outlined elsewhere]. If the CIA receives any request
or demand for access to these records from outside the
CIA under the Freedom of Information Act or any other
authority, the CIA will immediately notify the
Committee and will respond to the request or demand
based upon the understanding that these are
congressional, not CIA, records.

A true and correct copy of this letter is attached hereto
as Exhibit D.

13. Based on this intér-branch accommodation, SSCI
personnel used the segregated shared drive to draft the document

that is the subject of this litigation. As sections of their

work product reached a certain stage, the SSCI worked with the
CIA information technology and security personnel to transfer
these drafts from the segregated shared drive to the SSCI’s

secure facilities at the U.S. Capitol complex so that the SSCI

could complete the drafting process in its own workspace.
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14. CIA understands that the SSCI made changes to its work
product following the transfers. Thus, it is the Agency’s
understanding that the draft versions of the Full Report and
Executive Summary that SSCI approved in December 2012 do not
reside in the CIA facility described in the preceding paragraph.
Nonetheless, the restrictions governing the SSCI’s initial work
product have informed how the CIA has treated versions of the
SSCI’s work product in the Agency’s possession.

III. SSCI’'s Treatment of the Full Report

A. December 2012: Approval and Transmission of the
Initial Draft

15. On December 13, 2012, the SSCI decided in closed
session to “approve” a draft of the Study -- both the Executive
Summary and the Full Report -- and transmit it to the Executive
Branch for review. The SSCI Staff Director notified the CIA and
other federal agencies of the decision by e-mail that evening.
He indicated that his staff would transmit a “limited number of
hard copies” of the Study to the White House, the Office of the
Director of National Intelligence, the CIA, and the Department
of Justice for review. He also noted that his staff would
provide copies of the Study only to specific individuals
identified in advance to the Chairman. The Staff Director’s
e-mail indicates that these limitations on dissemination and

access were imposed pursuant to “the motion adopted by the
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Committee.” A true and correct copy of this e-mail (with
appropriate redactions) is attached hereto as Exhibit E.

16. Soon thereafter, the CIA provided the Committee with a
list of Agency officers who would review the Executive Summary
and Full Report on behalf of the CIA. The Committee approved
access for these individuals for the limited purpose of
providing comments in response to the Study. The CIA
subsequently conducted a thorough review of the Study and
drafted a lengthy response, a process that necessitated
increasing the number of officers who had access to the Full
Report or portions of the Full Report. However, access to that
version of the document remained confined to authorized CIA
personnel with the requisite security clearances and a need-to-
know, and for the limited purpose of assisting the Agency in its
interactions with the SSCI with respect to the Study and the
Agency’s response.’

B. April 2014: SSCI’'s Decision to Send the Executive
Summary to the President for Declassification

17. The SSCI revised the Executive Summary and Full Report
after considering the CIA’s comments. The SSCI then met in
closed session on April 3, 2014, to determine the proper

dispositidn of those documents. The Committee ultimately

! In addition, a small number of Agency personnel have reviewed
portions of the Full Report for the limited purpose of assessing

the proper classification of its contents or responding to FOIA
requests.
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decided to approve the updated versions and to send the
Executive Summary to the President for declassification and
eventual public release. My understanding is that the Committee
did not approve declassification or release of the Full Report.

18. Because the April 3, é014, decision was made in closed
session, the exact text of the motion approveq by the Committee
is not publicly available. But it is clear from the public
statements of SSCI members that the Committee did not decide to
declassify or release the Full Report. For example, the SSCI
Chairman noted in a press release announcing the April 3
decision that the Full Report would be “held for
declassification at a later time.” A true and correct copy of
the press release is attached hereto as Exhibit F. The Chairman
later explained in her foreword to the Executive Summary that
she “chose not to seek declassification of the full Committee
Study at this time” because “declassification of the more than
six thousand page report would have significantly delayed the
release of the Executive Summary.”?

C. December 2014: SSCI’# Release of the Executive Summary

19. The SSCI and the Executive Branch had many discussions
after April 2014 regarding the Executive Summary, and the SSCI

continued to edit the document in light of those discussions.

2 A copy of the Chairman’s foreword is available on the SSCI
website: www.intelligence.senate.gov/study2014.html.

10
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It is my understanding that the SSCI also made conforming
changes to the Full Report as it updated the Executive Summary.

20. When the SSCI and the Executive Branch concluded their
discussions, the Director of National Intelligence declassified
a partially redacted version of the Executive Summary. The SSCI
then publicly released the Executive Summary; along with
minority views and the additional views of various Committee
members, on December 9, 2014. To the best of my knowledge, that
was the last official action of the full Committee in connection-
with its study.of the CIA’s detention and interrogation program.
IV. The CIA's Treatment of the Full Report

21. In addition to the December 2012 draft, the SSCI
Chairman transmitted at least two updated versions of the Full
Report to the President and other agencies. The CIA received an
updated version in the summer of 2014 and another updated
version in December 2014. The December 2014 version is
considered the final version of the Full Report.

22. All three versions of the Full Report are marked TOP
SECRET, with additional access restrictions noted based on the
sensitive compartmented information contained in them. The Full
Report discusses intelligence operations, foreign relations, and
other classified matters at length and in great detail.

23. The Agency has used the Full Report only for limited

reference purposes. When the SSCI provided the CIA with a copy

11
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of the Full Report in December 2012, it did so for the sole
purpose of allowing the Agency to review the document and
provide comments. Indeed, the Committee placed express
restrictions on dissemination of the Full Report. The CIA
accordingly gave only a limited number of officers access to the
December 2012 version of the Full Report for the limited purpose
permitted by the SSCI: as a reference used when preparing the
CIA’'s response.

24. Access to the subsequent versions transmitted in the
summer of 2014 and December 2014 has been even more tightly

controlled by CIA, and their use by CIA has been limited to
reference purposes.

* * *
I declare under penalty of perjury that the foregoing is
true and correct.

Executed this 21st day of January 2015.

Director /Office of Congressional
Affaifs

Central Intelligence Agency

12
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Fcbruary 14, 2013

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D,C, 20505

Fax; 703.613.3007

To the Information and Privacy Coordinator:

The accompanying FOIA Request was submitted in hard-copy

format ag an overnight parcel vis USPS on February 13, 2013. At 11:07

e s this morning, I recejved an electronic notice from the USPS tha 5 defivery

KN Wlifie czuy had been attempted but failed a1 the above mailing address, A
P Sk representative at the CIA's FOIA hotline informed me that & member o
e your team will soon pick up the parcel from the post office holding it, In
;ﬁ:‘.ﬁ::.,:’:"’“ rs the meantime, plcase accept this Pax version of the Request a5 substitute,
BEg Sens and begin processing immediately.
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Zac% %ﬂ Levine '

American Civil Liberties Union
Foundation

125 Broad Street

18th Floor

New York, NY 10004

Tel: 212.284.7322

Fax: 212.549.2654

Emai}; zlevine@aclu.org
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February 13, 2013

Information and Privacy Coordinator
Central Intelligence Agoncy
Washington, D.C. 20505

OSD/JS FOIA Requester Service Center
Office of Freedom of Informatiog

1155 Defense Pentagon

Washington, DC 20301-11$5

Office of Information Programs and Services, A/GIS/IPS/RL
U.S. Department of Statc
Washington, D.C. 20522-8100

Cannen L. Mallon, Chief of Staff

Office of Information Policy

U.8. Department of Justice

1425 New York Avenue, N.W,, Suite 11050
Washington, D.C. 20530-000)

RG:

To Whom It May Concern:

This letter constitutes o request (“Request™) pursuant to the
Freedom of Information Act ("FOIA™), S U.S.C. § 552 et seq., and varioyus
relevant implementing regulations, see 32 CF.R, § 1900 (Central ‘
Intelligence Agency); 28 CFR. §16.1 ment of Justice); 32 C.F.R.
§ 286 (Department of Defensc); and 22 C.F R.§ 17110 et seq.
(Department of State). The Request is submitted by the American Civil
Liberties Union and the American Civil Liberties Union Foundation
(together, the “ACLU" or the “Requesters™).!

' The American Civil Libertics Union is & nonsprofit, 26 U.5.C. § 501(c)4)
membership organization that oducates the public abou the civil liberties implications of
Pending and proposcd state and federal logisiation, provides unalysis of pending and
Proposed legisltion, dircctly Jobbies legislators, and mobilizes its members 1o lobby their
logisiators. The American Civil Liberties Union Foundation is a separaic 26 U,S.C.
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The Senate Select Committee on Intelligence (“SSCI") voted on
Thursday, December 13,2012, 10 approve & report detailing the findings
of its three-year investigation of the CIA’s vendition, detention, and
interrogation program in the years after 9/11. According 1o the SSC}
chairperson, the Report—which totals nearly 6,000 pages—is “the most
definitive review” 1o be sonducted of the CIA’s program, including the
Agency’s use of so-called “enhanced interrogation technigues,” See, ¢z,
Benjamin Wites, Sungre Intelligence Committee Interrogation Repor -
Appraved—But Not Released, Lawtare, Dec., 14, 2012,
http://bit.ly/Vwi twf; Natagha Lennard, Senate-Approved Cl4 Torture
Report Kept Under Wraps, Salon, Dec. 14, 2012, hnp://bit‘lylS'WHsgh;
Scott Shane, Senare Pane! Approves Findings Critical of Detainee
Interrogations, N, Y, Times, Dec. 13, 2012, http:/lnyﬁ.ms/VWdORk;
Carrie Johnson, Report Op CIA Imgrrogation 1acticy Revives Torture
Debate, NPR, Dec. 13, 20 12, htp://n.pr/VDK Wm0: Mark Hosenball,
Senators to Vore on Probe of C14 Imterrogation Program, Reuters, Dec. 6,
2012, http://reur.rs/Rbul 3T,

In the course of its investigation, which began in 2009, the SSCI
reviewed millions of pages of records documenting the day-to-day
oOperations of the CIA*s mterrogation program. The Commission®s intent
Was 10 produce “a detailed, factoal description of how interrogation

techniques were used, thie conditions under which detainces were held, and

The Report is of clear and ehormous public importance, The
American public has » right to know the fyl) truth, based on a
comprehensive government investigation, about the torture and other
abusive treatment of detainees anthorized by officials at the highest levels

and organizations in civil rights and cjvil liberties cases, educates ihe public about civit
tights snd civil liberties issues across the coun » provides analyses of pending and
Proposed legislation, dircetly lobbies legislarors, and mobilizes the American Civi)
Liberties Union"g members to lobby their legislators.
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According 1o §SC members, the Report puts to rest claims that the - -

use of lorture led to the capture of Osama bin Laden, a topic thet continueg -

to gencrate public debate. The Committee chairperson, Senator Feinstein,
has said—based on her familiarity with the Coramiliee’s investigation—

that “‘none of [the evidence that led to bin Laden] came as a result of harshy - ¥
interrogation practices.” $cot Shane and Charlie Savage, Bin Laden Kaid

Revives Debate on Value of Torture, N.Y, Times, May 3, 2011,
http://nyti.ms{';Dg90b; Mark Hosenball, Exclusive: Senate Probe Findy
Litle Evidence of Effective “Torture," Reuters, Apr. 7, 2012,
http://reut.rs/MLmpH,

Releuse of the Report is therefore critical to ensure timely public
aceess 10 a congressional investigative veport of historic significance,

Other official investigative reports have been made available to the public:

for example, the Senate Armed Services Committes Report, which

Requesters seek disclosure of the SSCI's recently adepted repon
on the CIA’s rendition, detention, and interrogation program in the years
following /11

With respect 1o the form of production, see 5 U.S.C.
§ 552(a)(3)(B), we request that the Report be provided electronically in 4

text-searchable, static-image format (PDF), in the best image quality in the

agency’s possession.
1. _Applicatiop for Expedited Pr

We request expedited processing pursuant to 5 U.S.C.
§ 552(aN6)(E) and 32 CFR, § 1900.34(c); 28 C.F.R. §16.5(d); 32 C.ER,
§ 286.4(d)(3); and 22 CFR. §170.12(b). Thereisa “compelling need”
for thesc records, as defined in the statute and regulations, because the
information requested is urgently needed by an organization primarily
engaged in disseminating information in order to inform the public about
actual or alleged government activity, 5 US.C. § SS2(8)6XEXv); see
also 32 C.F.R. § 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 CF.R,
§ 286.4(d)(3)(it); 22 CF.R.§171. 12(b)(2). In addition, the records sought
velate 10 a “breaking news story of general public intercst. ™ 32CFR.
§ 1900.34(c)(2) (providing for expedited processing when “the
information is relevant to a subject of public urgency concerning an actual
or alloged Federal Bovcrnment activity”); see also 32 CFR.
§ 286.4(d)(3)(ii)(A); 22CFR.§ 171.12()2)(1).
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A The ACLU is an organization primarily engaged in .
disseminating information in order 10 inform the public
about actual vr alleged government activity.

The ACLU js “primarily engaged in disseminating information”
within the meaning of the state and relevant regulations. 5 U.S.C.
§ 552(a)(6)E)(v)(II); 32 C.F R, § 1900.34(c)(2); 28 C.FR. -
§ 16.5(d)(1)Gi): 32 CF.R § 286.4(d)(3)(ii); 22 CF R § 171.12(b)(2). See.
ACLUv. Dep't of ustice, 321 F. Supp, 2d 24, 30 n.S (D.D.C.2004)
(finding that a non-profit, public-interest Eroup that “gathers information
of potential intercst to a Segment of the public, uses its editorial skills to
turn the raw miaterial into a distinet waork, and distributes that work to an
audience” is “primurily engaged in dissominating information” (intemal
citation omitted)): see also Leadership Conference on Civil Rights v.
Gonzales, 404 F, Supp. 2d 246, 260 (D.D.C.. 2005) (finding Leadership
Conference—whose misgion is “1o serve as the site of record for relcvant
and up-to-the-minute civil rights news and information™ and to

educate the public fand] promote effective civil rights laws"—to be
“primarily engaged in the dissemination of information”).

Dissemination of information about actual or alleged government
activity is a critical and substantial Gamponent of the ACLU’s mission and.
work. The ACLU disseminates this information to educate the public and

disscminating and editorializing information obtained through FOIA
requests include: a paper newsletter distributed 10 approximately 450,000 _ :
peaple; a bi-weekly electronic newsletter distributed 1o approximately D
300,000 subscribers; published reports, books, pamphicts, and fact sheets; e
& widely read blog; heavily visited websites, including an accountability A
microsite, htt_p://www.aclu.org/accounmbility: and a video series.

The ACLU also regularly issues press releases to call attention o
nents obtained through FOJA fequests, as well as ather breaking
news.” ACLU attorneys are interviewed frequently for news stories about

* See, ¢.g., Relcuse, American Civil Libertles Union, Documents Show £y Monitored
Bay Area Oceupy Movement, Sept. 14, 2012, Wtp:/iwww. sclu.org/node/36742; Pregs
Release, American Civil Liberties Union, FOL4 Dacumgnm Show Fit Using “Mosgue

intelligenea-under-guise—community: Press Release, American Civil Liberties Union,
FOIA Documenss Jrom FBI Show Unconstitutional Rac:lat Prafiling, Oc. 20, 2011
hnp:IIWww.ucIu.orynnﬁonulmcudtylfoia-documentsatbi«-show-tmeonstimlional-racial-
profiling; Press Release, Americun Civil Liberties Union, Documents Obugined by ACLU
Show Sexual Abuse of Immigrotion Detainces is Widespraad Nartonal Probiem, Ocx, 19,

4
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documents relcased through ACLU FOIA requests,’

The ACLU website specifically includes features on information
about actual or alleged gavernment sctivity obtained through FOIA.* For
example, the ACLU maintaing an onli “Torture Database,™ a

BibrtL «

e

compilation of aver 100,000 FOIA documents that allows rescarchers and -

the public to conduct sophisticated scarches of FOIA documents relating’
fo government policies on rendition, detention, and interrogation.” The
ACLU also maintains a “Torture FOIA* webpage containing coram
about the ACLU's FOIA request, press releases, and analysis of the FOIA

Adminisiration of Torture: A Documentary Record Jrom Washingtan 1o
Abu Ghreib and Beyond (Columbia Univ, Press 2007)). Similarly, the
ACLU's webpage about the Office of Legal Counsel (“OLC™) torture
memos obtained through FO1A contains commentary and analysis of the
Memos; an original, compreliensive chart summarizing the memos; links
1o web features created by ProPublica (an independent, non-profit,
investigative-joumalism organization) based on the ACLU"s information

gathering, research, and analysis; and ACLU videos about the memos,’ in

201 l.;hnp:/lmvw.aclu.org(immigrantﬁighwprisoners-ﬁghu-prlsoners-
ﬁyru(doments-obtalned-aclu-:how-sexual»abuse; Press Release, American Civil

sccuﬁty/new-uvidence-abu;e-baynm-underscoms—need~ntl-diseloswc-abom-pﬁmn-
says-aclu,

A See, 0.g., Carric Johnson, Detay in Releasing CIA Report Is Soughe; Justice Dep
Wanis More Time 10 Review 1G s Findings on Detainge Dreatment, Wash, Post, June 20,

2009 (quoting ACLY staft anorney Amrit Singh); Peter Finn & Julie Tate, CIA Mistaken -
oh ‘High-Valye® Dctaines, Document Shows, Wash. Post, June 16, 2009 (quoting ACLU

staff atomcy Bep Wizner); Scott Shane, Lawsuits Force Disclosures by CJA., N.Y.
Times, Junc 10, 2000 (quoting ACLU Nationa} Secutity Praject director Jamee! Jaffor);
Joby Warrick, Like £, 81, CU4 Ras Used Secrer Letiers,' Wash. Post, Jan. 25,2008
(quoting ACLU staff iRomey Melissa Goodman). '

hup://www.ac!u.orglsifeﬁ'cc!nmpyinwomnszoosﬂzomml;

betp:/iwwew aclu.org/patriotfola; hup://ww.aclu.orgfspymcs:
hm:/!ww.aoluorg/nfcfreﬁmﬁonnlsecnritylelm:/azl40m2007wl ).htmnl; und
hetp://www.aclu.org/exctusion.

$ hnp://www.wnuredambnse.org.
* hop//www.achiorg/torturefoia,
4 http:/lwww.aclunrg/safcﬁee.’gencriVolc_memosJuml.
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addition to websites, the ACLU has produced an in-depih television series: oo
on civil libertics, which has included analysis and explanation of T
information the ACLU has obtained lhrm_xgh FOIA.

The ACLU plans to analyze and disseminate to the public }he

B The record sought is urgently needed to inform the public
about actual or alleged government acrivity,

The SSCI Report is urgently nseded to inform the public about

 actual or alleged government activity; morcover, this document relates 1o a2

breaking news story of general public interest, specifically, the CIA's
rendition, detention and interrogation program and its authorization of
abusive techniques between 2002 and 2009. See 32 C.F.R.

§ 1900.34(c)(2); 28 C.FR. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(iNA):
22 CFR. § 170.12(b)2),

acknowledged that the CIA used harsh and coercive intérrogation
technigues, Congress's investigation sets forth the most comprchensive
account to date of what happencd and why, and it is imperative thay jig
findings be made public.

Over the past year, national news stories have highlighted the
significance ot the SSCJ investigation for the public record. In the Tun-yp

public. See, .2, Ed Pilkington, Serate Under Pressure to Release
Mammoth Repart on CI4 Imterrogation, The Guardian (UK.), Dec. 13,
2012, http://bit ly/VECH2I; US Senate Punel to Vote on Cl4
Interrogations Report, AFP, Dec, 11, 2012, hetp://bit, ly/Z0ahl A, Carolyn

 In addition to the national ACLU offices, there are 53 ACLU affilizte and gational
chapter offices Jocated throughout the United States and Pyerto Rico. These offices
er disseminate ACLY material to local residents, chools, and arganizationg through
a vericty of means, including rheir own websites, publications, and ncwsletters. Further,
the ACLU makes archived materials availuble at the Amcrican Civil Liberties Union
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Lochhead, Dianne Feinstein Torture Report May Conflict with Bin. Laden v
Movie, SFGate Blog, Dec. 11, 2012, http://bit.ly/USwxpl; Matt Bewig,
Senate Report on CIA Torture Techniques May Remuin Secret, AllGov,

Dec. 10, 2012, hetp://bitly/VLaXWE; Jim Kouri, Senate Democrats Urge
Probe of ClA Interrogations During Bush Years, Examiner, Dec, 71,2012, .
http://exm.ane/TZTQuk; Mark Hosenball, Senarors 1o Voie on Probe ofCl4
Interrogation Program, Reuters, Dec. 6, 2012, http://reut.rs/Rbul 3T;
Editorial, Owr View: Snuwe, Committee Should Releuye Torture Report,
Portland Pross Herald, Nov. 23, 2012, http://bit.ly/RYpVnf. For the past
several weeks, nationwide media outlets have continued to call for the
Report’s public release, emphasizing its critical importance, See, e.g,

Mark Hosenball, CI4 Nominee Had Deiailed Knowiedge of “Enhanced
Interrogation Technigues, Reuters, Jan, 30, 2013, http/ireutrs/XgFddy:
Matt Sledge, John Brennan Nomination Seen As Opening 10 Push for CIA
Torture Report Release, Huffingion Post, Jan, 8, 2013,
http://huffto/VDOOSR; Conor Friedersdorf, Does it Matter if John

Bremman way Complicit in Megal Torture?, The Atlantic, Jan. 8, 2013,
htp://bit.ly/WaxuSu; Adam Serwer, Obama’s ClA Pick to Face Questions

an Torture, Mother Jones, Jan. 8, 201 3, http://bit ly/VNAfiw,

The contents of the Report will inform urgent and ongoing debate
about the CIA interrogation program. The SSCI Report pravides “the
public with a comprehensive narrative of how torture insinuated itsolf into
U.S. policy,” a narrative that “js of more than historical interest™ as the
nation's lawmakers move forward. Editorial, Free the Torture Report,
L.A. Times, Apr. 27, 2012, hitp://lat. me/ImBMZ9. See also Scott Shane,
No Charges Filed on Harsh Tactics Used by the C.IA., N.Y, Times, Aug.
30, 2012, http://nyti.ms/RuZNRX: Mark Hosenball, Exclusive; Senate
Probe Finds Little Evidence of Effective “Tortyre, * Reuters, Apr. 27,
2012, http://reut.rs/ItLmpH; Marcy Wheelec, Right on Cue, the Counter-
Argument to the Torture Apology Cames Out, Empty Wheel, Apr. 27,
2012, htp://bit ly/Ihhas.

Expedited processing should be granted,

ol Application for Waiver or Limitation of Fees

A Release of the record is in the public interest,

We request a waiver of search, review, and reproduction fees on
the grounds that disclosure of the requested record is in the public interest
becausc it is likely to. contribute significantly to the public understanding
of the yni_ted States government's operalions or activities and is not

§ S52(a)(4)(AXGil); 32 C.FR. § 1900.13(b)(2); 28 CF R, § 16.1 1K), 32
CFR. §286.28(d); and 22 CFR § 171,17,
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The SSCI Report will significantly contribute to public
ing of the government's operations or activitics. Morcover,
disclosure is not in the ACLU"s commercial interest. Any information _
obtained by the ACLU as a resuit of this FOIA request will be available to
the public at no cost, See 32CFR.§ ]900.!3(b)(_2); 28CFR.

§16.11¢k); 32 C.F.R. § 286.28(d); 22 C.F R, §171.17.

Thus, a fee waiver would fulfill Congress's legislative intent in

amending FOLA. See .Judicial Watch Jnc. v, Rossomt, 326 F.3d 1309, 1312 ¢

(D.C. Cir, 2003) (~ gress amended FOIA to ensure that it be liberally
consirued in favor of wajvers for noncommercial requesters.” (internal
quotation marks and citation omittcd)); OPEN Government Act of'2007,
Pub. L. No, 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
V. Rose, 425 U S, 352, 361 (1992)).

B The ACLU qualifies us a representative of the news media,

A waiver of scarch and review fees s warranted becausc the
ACLU qualifies ag a “Tepresentative of the news media” and the SSCI

Report is not sought for commercial use. 5U.8.C, § 552(a)4)(A)i); see -

also 32 C.FR. § 1900.02(h)(3); 28 C.FR. § 16.11(k); 32 C.FR.

§ 286.28(d); 22 C.FR, §171.17. Accordingly, fees agsociated with the
Processing of this request should be “limited to reasonable standard
charges for documem duplication,”

The ACLU meets the statwtory and regulatory definitions of a
“representative of the news media” becauge it is an “entity thet gathers
information of potentiat interest to a segment of the public, uses jts
editarial skills to turn the raw materials into a distinct work, and
distributes that work to an dudience. 5US.C. § S52(a)4XA)G)AN); see

also Nat'l Sec, Archive v, Dep'r of Def, 880 £.2d 1381, 1387 (D.C. Cir.

“representative of the news media” for the same reasons that it is
“primarily engaged in the dissemination of information.” See Elec,
Privacy Info. Crr, v, Dep 't of Def., 241 F. Supp. 2d 5, 10-15 ®D.C.
2003) (tinding non-profit public interest group that disseminated an

. electronic newsletier and published books was 3 “representative of the

news media” for FOIA purposes).” Indced, the ACLU recently was held
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10 be & “representative of the news media.” Serv. Women's Action

Network v, Dep 1 of Defense, No. 3:11CV1534 (MRK), 2012 WL

3683399, at *3 (D. Conn. May 14, 2012). See also Am, Civil Liberties -
Union of Wash. v. Dep's of Justice, No, C09-0642RSL., 201 WL 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington to bea
“representative of the news media"), reconsidered in part on other

graunds, 2011 WL 1900140 (W.D. Wash. May 18, 201 1).

LA I

Pursuant to applicable statute and Tegulations, we expect a
determination regarding expedited processing within ten (10) calendar
days, SeeSU.S.C. § 552(a)(6)(E)(ii)(l);. 32 CF.R. § 1900.21(d); 28
. CF.R. §16.5(d)4); 32CFR. § 286.4(d)(3), 22 C.F.R. § 171.12(b).

f',-,,,_-:,,'f‘:‘:,'-‘;:;,':"-"“ It the request is denied in whole or in part, we ask that you Justify
S all withholdings by reference 10 specific exemptions 1o the FOIA. We
also ask that you rclease all segregable portions of otherwise cxempt
material.

We reserve the right to appeal a decision w withhold any
information or to deny a waiver of fees,

Please furnish the applicable records to:
Mitra Ebadolahi

American Civil Liberties Union
125 Broad Strect

intellectuals from the country because of their political views, statements, or associations.
In addftion, the Department of Defonse did not charge the ACLU fees nsyociared with

1A requests submiged by the ACLU in April 2007, June 2006, February 2006, and
October 2003. The Departmeor of Justice did not charge the ACLU fees associuted with
FOIA requests submitted by the ACLU in November 2007, December 2005, and
Deceinber 2004, Finally, three scparate agencies—the Federal Byrcay of Investigation,
the Office of InteHligence Policy und Review, and the Office of Information and Privacy
in the Department of Justice—did not charge the ACLU fees associuied with a FOIA
fequust submitted by the ACLU in August 2002,

9
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18th Flgor
New York, NY 10004

Thank you for your prompt attention to this matier,

1 hereby certify thar the foregoing js true and correct to the best of
my knowiedge and beliel, See 5 US.C. § 552(a)(6XE)(vi).

—

Mitra Ebadolahi

American Civil Liberties Union
Foundation

125 Broad Street

18th Fleor

New York, NY 10004

Tel: 212.284.7305
Fax:212,549.2654

Email; mebadolahi@aciu.org

10
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22 February 20!3

Ms. Mitra Ebadolahi

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

Reference: F-2013-00829
Dear Ms. Ebadolahi:

_ Thia is a final response to your 13 February 2013 Freedom of Information Act
(FOLA) request, submitted on behalf of the American Civil Liberties Union Foundatior, .

- Your request was received in the office of the Information and Privacy Coordinatoron -~ .
14 February 2013, and sought “the disclosure of the recently adopted report of the Senaté: - o
Select Committee on Intelligence relating to the CIA’s post-9/11 program of rendition,. T

detention, and interrogation (the ‘Report’).”

You have requested a Congressionally generated and controlled document thatis. |

not subject to the FOIA’s aceess provisions. Therefore, the Agency cannot accept your. -

Sincerely,

Akt

Michele Meeks
Information and Privacy Coordinator
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LEGAL DEPARTMENT

May 6, 2014

Information and Privacy Coordinator

Central Tntelligence Agency

Washington, D.C. 20505

OSD/IS FOIA Requester Service Center

Office of Freedom of Information .

1155 Defense Pentagon

Washington, DC 20301-1155
ONIoN PoUNOA o ENTIES Officc of Information Programs and Services)| A/GIS/TPS/RL
LEGAL DFPARTMENT U.s. Departinent of State
V7% WROD STRFEY 1071 FL ‘Washington, D.C. 20522-8100
HTW FGHR NY 12(5e-3490
rovy on Jane Carmen L. Mallon, Chief of Staff -
WWW ACLLS ORG Office of Information Policy =

.. ePmICERS AN DIRECTORS U.S. Department of Tustice 4

SULAN N HERMAN 1425 Now York Avenue, N.W., Suite 11050
FHEnLONT Washington, D.C. 20530-0001 §

ANLUGNY & ROMPRD
EXCEATIVE VINCITIN

-THARL ZACHS Re: Request Undeér Freedom of Information Act /
' ’Tﬁmwm xpedjted Processing Reques

To Whom It May Concem:;

This letter constitutes a request (“Requgst™) pursnant to the
Frecdom of Information Act (“FOIA”), 5U.S.C. § 552 ez seq., and various
relevant implementing regulations, see 32 C.F| . § 1900 (Central
Intclligence Agency); 28 C.F.R, § 16.1 (Department of Justice); 32 C.F.R.
§ 286 (Department of Defense); und 22 C.F.R. § 171.10 ef seq.
(Dcpartmcent of State), The Request is submitipd by the American Civil
Liberties Union and the American Civil Lib es Union Foundation
(together, the “ACLU” or the “Requesters”).’

' The American Civil Liberties Union is nan-profit} 26 U.S.C. § 501(c)(4) )
mcmbenship organization that educates the public about fhe civil libetties implications of
pending and proposed state und federal legislation, provilics anslysis of pending and
proposed legislation, dircctly lobbies legixlators, and mobilizes its members to Tobby thejr
tegisiators. The American Civil Liberiies Ugion Foundation is a scparate 26 U.S.C.

I
@
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Requesters seek the disclosurc of the
Select Commities on Intel) igence’s report,

[ZILh1T0 /7 Palecss
0: 7836133807

of the CIA's Detention

and Interrogation Program (the “Revised Re 1t”). See Lettor from Sen,

Dianne Feinstein to President Barack Obamy Apr. 7,2014),

hitp://bit.ly/OKXyvw (describing the Revised cport),

In Murch 2009, the Scnate Select Co
(“SSCI” or “Commi ttee”) began an investig
program of rendition, secret detention, torture,
and degrading treatment of dotainees. In the ¢

ittee on Intelligence

ion into the CIA"S post-9/11
and other cruel, inhuman,
urse of its investigation,

: the SSCI reviewed six million pages of gov cnt records documenting
AMERICAN CIVIL LIBCR YIRS the treatment of detainees in CIA. custody. The SSCI's intent was to
* UNIOW FouNDATION ) produce “a detailed, fuctual description of ho interrogation techniques

werc used, the conditions under which detain
intelligence that was—or wasn’t—gained
Statement from Scnator Dianne Feinstein, Ch
Committee, and Senator Carl Levin, Chairman
Comumittee (Apr. 27, 201 2), http://1.usa.gov.

At the end 0£2012, the SSCI compl

were held, and the

the program.” Joini
tman, Senate [ntclligence
Senate Arined Scrvices

q0.

its Study of the CIA 'y

Derention and Interrogation Program, which spans more than 6,000

pages, includces 35,000 footnotes, and cost $40

“Initial Report™). On December 13, 2012, the $SCI formally adopted the

Initial Report. See S. Rep. No. 113-7,at 13

.22,2013). The SSCI

subsequently disseminated the Tnitial Report to|Exccutive Branch

agencies. After reviewing comments by the C
Committee Republicans, the SSCI made chang
which led 10 the SSCI’s adoption of the Revise

On April 3, 2014, the SSCI voted to s

and minority views of
to the Initial Report,
Report,

d the “Findings and

Conclusions” and “Executive Sununary” of the|Revised Report to the

Exccutive Branch for declassification review,
Feinstein, Intelligence Committee Votes to D
Study (Apr. 3, 2014), hetp:// L.usa.gov/1h1 YOkt
President Obuma, SSCI Chairman Sepator Fein

ee Press Release, Sen,

assify Portions of CIA
In her transmittal letter to
in stated that the

Revised Report should be viewed as “the autho itative report on. the ClA's

actions,” and that she would be {ransmitting the

Revised Report to

appropriate Executive Branch agencics. See Letter from Sen. Feinstein to

President Obama, hitp://bit. ly/OK Xyvw.

ated version of the Senate

§ 501(c)(3) organization that provides legal represematio
and organizations in civil'rights and civi] liberties cases,
rights and civil liberties issues acrosg the country, and
proposed legislation.

free of charge to individuals
Jucates the public about civil
vides analyses of pending and
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The Revised Report is.of clear and endrmous public importance.
The American public has a right to know the {ull truth, basod on a
comprchensive government investigation, abqut the torture and other
abusive treatment of detainees authorized by officials at the highest levcls
of our government. The Revised Report is a drucial part of the historical
record on the United States’ abusive interrogation practices, as well as
current and future public discussion about the [CIA s treatment of
dctainees during the administration of Presideht George W. Bush, ‘Indced,
President Obama urged the Committeo 10 complete the Revised Report
and send it to the Executive Branch for declas ification, “so that the
American people can understand whal happengd in the past, and that can
help guide us as we move forward.” Jennifer pstein, Barack Obama
Weighy in on Senate-CiA Flap, Politico, Mar, 12, 2014,
http://politi.co/1eproSL.

According to Scnator Feinstein, the ReVised Report “exposes
brutality that stands in stark contrast to our valhes as a nation. Jt
chronicics a stain on our history (hat must never again be allowed to
happen.” Press Release, Scn. Feinstein, Intellipence Committee Votcs to
Declassify Portions of CiA Study, http://1.usa.kov/IhIYOKt. In addition
to chronicling the CIA’s detention and torture &f detainees, the Revised
Report “raises serious concerns about the CIA -management” of its
detention and torture program. Press Relcase, Bens. Susan Collins and
Angus King, Collins, King Announce Support for Declassification of
Intelligence Committee Report on CIA Detentibn & Interrogation Program
(Apr. 2, 2014), http://1 usa.gov/1kws9vl. S ically, the Revised Report
“concludes that the spy agency repeatedly misled Congress, the White
House, and the public about the benefits” of th ClA’s torture program.
David S, Jouchim, Senate Panel Votes to Reve. ReportonC.IA.
Interrogations, N.Y. Times, Apr. 3, 2014, htip:{/nyti.ms/1ecjlaR; see also
Letter from Sen. Mark Udall to President Baradk Obaraa, Mar, 4, 2014,
hutp://bit.ly/ ThwpU9p (noting that “much of what has been declassified
and released about the operation, management and effectiveness of the
CIA's Detention and Interrogation Program is simply wrong, These
inaccuracies are detailed in the 6,300 page Coumittee Study[.].

Relcase of the Revised Report is therefoye critical to ensurc timely
public access (0 a congressional investigative report of historic
significance. For much of the last decade, the i¢gality and wisdom of the
CIA’s practices, as well as the resulting harm tofindividuals’ human rights,
our pation’s values, and our national security, have been matiers of infense
and ongoing public debate. A fair public debatd of these issues must be
informed by the Revised Report. Other official nvestigative reports have
been made available to the public: for example, fhe Senate Armied
Services Committee Roport, which concerned t Department of

UNCLASSIFIED ! -




gase:083vw-AB7TRIEB Dbognmen2 30-2  Fil

C0619181 6Caa=53 FROM:

AMERICAN CIVIL ) \gENRbIEE
" UNION FQUNDALION

. Gonzales, 404 F, Supp. 2d 246, 260 (D.D.C, 20(
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Defense’s involvement In detainoe abuses, wis released in full in April
2009. The SSCI's Revised Report likewise o ght to be relcased.

Requesters seek disclosure of the SSCI’s rcéently revised report on
the CIA's rendition, detention, and interrogatibn Program in the years
following 9/11.

With respect to the fonm of production, see 5 U.S.C.
§ 552(a)(3)(B), we request that the Revised Report be provided
clectronically in u text-searchable, static-image format (PDF), in the best
image quality in the agency’s possession.

I1,_Application for

We request cxpedited processing pursvant to 5 U.S.C,
§ 552(a)(6)(E) and 32 C.FR. § 1900.34(c); 28|C.F.R, § 16.5(d); 32 C.F.R.
§ 286.4(d)(3); and 22 C.F.R. §171,12(b). Thefeisa “compclling nced”
for these records, as defined in the $tatutc and tegulations, because the
information requested is urgently needed by » organization primarily
engaged in disseminating information in order o inform the public about
actual or alleged government activity, 5US.Q, § 552(a)(6)(l?.)(v); See
also 32 C.F.R, § 1900.34(¢)(2); 28 C.F.R. § 16 5(d)(1)(ii); 32 CT.R.
§ 286.4(d)(3)(ii); 22 CF.R. § 171.12(5)(2). Injaddition, the records sought
relute to a “breaking news story of general public intercst.” 32 CFR.
§ 1900.34(c)(2) (providing for expedited processing when “the
information is relcvant to 5 subject of public urg
or alleged Federal government activity™); see afso 32 C.F.R.
§ 286.4(d)(3)(ii)A); 22 CF R, § 170.12()(2)(|); 28 C.FR,
§ 16.5(d)(1)(iv).

A The ACLU is an organizaiion primarily engaged in
disseminating information ivi or. er to inform the public
about actual or alleged governnient activity.

The ACLU is “primarily engaged in dis3eminating inforimation™
within the mcaning of the statute und rclevant régulations, 5 Us.C.
§ 352(a)(6XEXvX(IN); 32 C.F.R. § 1900.34(c)2); 28 C.F.R,
§ 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)ii); 22 CF.R. § 171.12(b)(2). See
ACLUv. Dep't of Justice, 321 ¥, Supp. 2d 24, 30 .5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential interest o a scgment of the public, yses its editorial skills to
tumn the raw matcrial into a distinet work, and distributes that work to an
i ing information” (internal
citation omitted)); see also Leadership Confererce on Civil Rights v,
5) (finding Leadership

4
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Conference—whose mission is “to scrve as
and up-to-the-minute civil Tights news and in
“disseminate[] information regarding civil xip
cducate the public [and] promote effective civii
“primarily engaged in the dissemination of i

Dissemination of information about ac
activity is a criticul and substantial componen
work. The ACLU disseminates this informati
promote the protection of civil liberties. The 4
disseminating and editorializing information
requests include: a paper newslotter distributed
peoplc; a bi-weckly electronic newsletter dist
300,000 subscribers; published reports, books

]
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e site of record for relevant
lormation” and to

1s and voting rights to
rights laws”—to be

ormation™),

n to educate the public and
CLU's regular means of'

obtained through FOJIA

to approximately 450,000
butcd to approximately
pamphlets, and fact sheets;

AMERIZAN tAVIL Lo0GRTIES a widely read blog: heavily visited websites, i cluding an accountability

UNION FOUNDATION microsite, http://www.aclu.org/accountabilit 4

The ACLU also regularly issues press 1
documents obtained through FOTA requosts, ag
news.? ACLU attorneys arc interviewced frequ
documents released through ACLU FOIA req

* See, ¢.g, Release, Amesican Civil Liberties Union,
Bay Area Occupy Movement, Sept. 14, 2012, hup://ww

Rolouse, American Clvil Liberties Union, FOIA Documg
Oureach” for Imseliigence Gathering, Mar. 27, 2012, he
dh-intelligence-gathering: Press
Release, American Civll Liberties Unlon, £O/4 Docume
Collecting Intelligence Under Gutse of "Community Ouf

sccurity/foiu—documcnts-shaw-ibi-using-nu)sque-omrc :

hnp:llwww.uclu.org/national-security/t‘ol‘n—docummu-'sl

and a video series.

leases (0 call atténtion to
well as other breaking
ntly for news stories about
ests.

Documents Show FBI Monitored
.aclu.org/node/36742; Press

rs Shaw FBI Using “Mosque
p://www.aclu.org/national-

Show F8I llegally
each,” Dec. 1,2011,
ow-foi-illegaliy-collecting-

intclligence-under-guise-community; Press Reloase, Ambrican Civil Liberties Unlon,

FOIA Documents from FBI Show Unconstitutional Raci

a! Profiling, Oct. 20, 2011,

lmp:I/www.aclu.orglnational-secuvitylt‘oin-documenrs-'tb show-unconstitutional-raciaj-

profiling; Press Release, American Civil Libertics Unfo
Show Sexua) Abuse of. Immigraiton Detaines is Widesp

Documents Oltained by ACLU
ad Nationul Problein, Oct. 19,

2011, lmp://www.acluorglimmlgmnla-righu-prisqners-r ghis-prisoners-

rightsldocmncnLs-obtalncd-aclu—show-sexuakabusc; Pres)
Liberties Union, New Evidence of Abuse at Bagram Und}

Disclosure About Prison, Says ACLU, June 24,2009,

security/new-evidcnce-abusc-bumm-undcncores—need- 1

says-aclu.

1 See, ¢.g., Cartie Johnson, Delay in Releasing CIA
Wants More fime ro Review IC's Findings on Detainee
2009 (quoting ACLU staff attormuy Amrit Singh); Peter

Release, Amevican Clvil

pi/'www.aclu.org/national~
I1-disclosure-about-prison-

port Is Sought; Justice Dep'i
freatment, Wash. Post, June 20,
inn & Julie Tate, C/4 Mistakon

on “High-Value ' Detainee, Document Shows, Wash. Post} June 16, 2009 (quoting ACLU

staff attomey Bon Wizner): Scott Shanc, Lawsuits Foree

Times, June 10, 2009 {(quoting ACLU National Security
Joby Warrick, Like £81, CIA Has Used Secret ‘Letters,
{quoting ACLV swaff altomey Melissa Goodman).

5

Disclosuras by CLA,NY,
troject director Jumes! Jaffer);
ash. Post, Jan. 25, 2008
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The ACLU website specifically includes features on information
about actual or alleged government activity oljtained through FOIA.* For
example, the ACLU maintains an online “To re Database,™ g

compilation of over 100,000 FOIA documen
the public to conduct sophisticated searches o

that allows researchers and
FOIA documents relating

to government policies on rendition, detention, and interrogation,’
Another example is the ACLU*s “Mapping the FBI” portal, which
analyzes, compiles, and makes availuble to thg public records obtained
through the ACLU’s FOIA requests for information about the FBI’s racial
and ethnic “mapping™ of Amcrican communities. From the Mapping the
FBI portal, users can search the FOIA documehts by state and subject

matter in addition o accessing detailed comm ntary

and analysis about the

records and government activities, Beyond bsites, the ACLU has
produced an in-depth telovision series on civil [liberties, which has

ERTICS

through FOIA,

The ACLU plans to analyze and dissenfinate
information gathercd through this Request.
sought for commercial use, and the Requester
information disclosed as a result of this Reque;

included analyses and explanation of informatfon the ACLU has obtained

to the public the

¢ record requested is not
plan to disseminate the
t to the public at no cost.®

B. The record sought is urgently needed 10 inform the public
about actual or alleged government activity.

The Revised Report is urgently needed o inform the public about
actual or alleged government activi ty; moreovey, this document relates to a
breaking news story of general public interest, §pecifical ly, the CIA's
rendition, detention and interrogation program hnd its authorization of
abusive techniques after September 11, 2001, $ee 32CFR.
§ 1900.34(c)(2); 28 CF.R. § 16.5(d)(1)(is); 32 C.F.R. § 286.4(d)3)(iiXA);

22 C.F.R. § 171.12(b)(2).

‘See, 0.y, hupzllwww.aclu.org/na,timul-sawitylvm

hﬂp:/lwww.nclu.orynmionul-security/unwar-al-nwlaki-f fa-request;
hup:/lwww.aclu.om/mnppingthefbl; bup://www.aclu.or national-securlty/bngmm-foiu;

I\np:llwww.ncln.urg/snfefraclwnun/csnfoia.hnnl;

http:llwww.oclu.orglunfeﬂw/nsaapwoozzmzmoz
hnp:llwww.aclu.orglpatrio!t‘ola; hitp://www.actu org/sp
hlm://www.nclu.orglsnfcfn*c/nulonalsccuritylenenln.M-

’ hup://www.wrzuredalabuse.org.

res2007101) himl,

* In uddition to the nationyl ACLU offices, therc are 5B ACLY affiliate ang nhational
chapter olfices located throughout the United States and Buerto Rico. These offices

further dissemmate ACLU materiu] to local residents, sc!
& variety of means, including thelr own websitos, publications,
the ACLU makes archived materials available at the Am
Archives al Princeton University Library.

UNCLASSIFIED -
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- We make this Request to further the public’s understanding of the
CIA’s program and the role of senior officials|in conceiving of and
authorizing the usc of abusive interrogation tef hniques in the wake of
September H, 2001, The public has and continues to manifest an abiding
interest in the conduct of the CIA and other ive agencies with
tespect to individuals seized, detained, and in rrogated for
counterterrorism purposcs. While U.S. intelligence officials have
acknowledged that the CIA used harsh, and coercive interrogation
techniques, Congress’s investigation sets forthi the most comprchensive
account to dato ol what happened and why, anfl it is imperative that its
findings be made public.

Over the past eighleen months, nationa) news stories have
highlighted the significance of the SSCI investjgation for the public
record. In the run-up to the Committee voté oy the Initial Report in
December 2012, u host of articles and editorialk were published
emphasizing how important it is for the resultsjof the SSCI's investigation
to be made public. See, e.g., Ed Pilkington, Sehate Under Pressure to
Release Mammorth Report on ClA Interrogatioh, The Guardian (UK),

Dec, 13, 2012, http://bit,ly/VECh2J; Carolyn Liochhead, Dianne Feinstein
Torture Report May Conflict with Bin Laden ovie, SFGate Blog, Dec,

11, 2012, http://bit.ly/USwxpl; Matt Bewig, Sehate Report on CIA Torture
Techniques May Remain Secret, AlGov, Dcc, 10, 2012,
http://bitly/VLaX WE; Jim Kous, Senare Demécrats Urge Probe of CI4
Interrogations During Bush Years, Examiner, . 7,2012,
http://exm.nr/TZTQuk; Mark Hoscnball, Senatrs to Vote on Probe of CIA
Interrogation Program, Reuters, Dec, 6, 2012, ttpz//reut.rs/Rbul.3T:
Editorial, Our View: Snowe, Commitice Shoul, Release Torture Report,
Portland Press Herald, Nov. 23, 2012, hitp://bit ly/RYpVnf.

Similarly, during the weeks leading up fo and following the
Committee's declassification vote, nationwide fnedia outlets have
continucd to emphasize the critical importance bf the Revised Report,

See, e.g., Bradley Klapper, Feinstein Asks Whit House to Edjt Torture
Report, Associated Press, Apr. 8, 2014, hup://bjt.ly/1kwLrB1; David S.
Joachim, Senate Panel Votes to Reveal Report dn C.1.A. Interrogations,
N.Y. Times, Apr. 3,2014, http://nyti.ms/lccjlaR; Ali Waikins, Marisa
Taylor, & David Lightman, Senate Panet Fiinds CIA Hlegally Interrogared
Terror Suspects After 9-11, McClatchy, Apr. 3,2014,

http://bit.ly/1qzY EXj; David Ignutius, A Torturdd Debare Berween
Congress and the CLA, Wash. Post, Apr. 1, 2014, http://wapo.st/1hEjfEg;
Marisa Taylor & David Lightman, Cl4 ‘s Haryh Inierrogation Tactics
More Widespread Than Thought, Senate Investi arors Found, McClatchy,
Apr. 1, 2014, htp://bit.ly/I1hmoXPY; Greg Miller, Adam Goldman, &
Ellen Nukashima, C4 Misied on Interrogation Program, Senate Report

7
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Says, Wash. Post, Mar. 31, 2014, hitp://wapo.
Klapper, Senate Report: Torture Didn't Lead o
Pregs, Mar. 31, 2014, http://bitly/1isZzDot;
C.1A. 1o Share Its Report on Interrogations,
http://nyti.ms/1 cotXqk.

lecujNM; Bradley
Bin Laden, Associated
Mazzetti, Senate Asks

Y. Times, ch. 17,2013,

The contenty of the Revised Report will inform uegent and ongoing

debate about the CIA interrogation program.
provides “the public with a comprehensive n

e Revised Report
ive of how torturc

insinuated itself into U.S. policy,” & narrative fhat “is of more than
historical interest” as the nations Jawmakers hove forward. Editorial,
Free the Torture Report, L.A. Times, Apr. 27,(2012,

http://lat.ras/ImBMZ9.
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- UNIGM FOUNBAVION

Expedited processing should be granted.
HLLA
A Release of the record is in the

We request a waiver of search, review, i

ees
lic interest.

d reproduction fees on

the grounds that disclosure of the requested redord is in the public interest
because it is likely 1o contribure significantly t¢ the public understanding

of the United States government’s operations
primarily in the commercial interest of the req
§ 552(a)(4)(A)(iii); 32 C.FR. § 1900.13(b)(2);
C.F.R. § 286.28(d); and 22 C.FR. § 171.17.

activitics and js not

ester. 5 U.S.C.
28 CF.R. § 16.11(k); 32

The Revised Report will significantly contribute to public
understanding of the government's operations ¢r activities. Moreover,
disclosure is not in the ACLU’s commercial i erest. Any information -
obtained by the ACLU as a result of this FOIA equest will be availabie 10

the public at no cost, See 32 CF.R. § 1900.13
§16.11¢k); 32 C.F.R. § 286.28(d); 22 C.FR. §

)(2); 28 C.F.R.
71.17.

Thus, a fee waiver would fulfilt Congress's legislative intent in

amending FOIA. See Judicial Waich Inc. v,
(D.C. Cir. 2003) (“Congress amended FOlA to

ok B

sortl, 326 F.3d 1309, 1312
cnsure that it be liberally

construed in favor of waivers for noncommcrci}l requesters.” (internal

quotation marks and citation omitted)); OPEN

fovernment Act of 2007,

Pub. L. No. 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominunt objcctive of the Act,” quoting Dep’t of Air Force

v. Rose, 425 U.S. 352, 361 (1992)),

P.9-711
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B, The ACLU qualifies as a représentative of the news media.

A waiver of search and review feos is warranted because the

ACLU qualifies us a “representative of the
Report is not sought for commerciat use. 3SUiS
also 32 C.F.R. § 1900.02(h)(3); 28 C.F.R. §

§ 286.28(d); 22 C.F.R.

media” and the Revised
C. § 552(a)(@)(A)ii); see
J11¢k); 32 C.F.R.

§ 171.17. Accordingly, fees associated with the

processing of this request should be “limitcd o reasonable staindard

charges for document duplication,”

The ACLU meets the sta_tutory and regulatory definitions of a
“represemtative of the news media” becausc itlis an “‘entity that gathers

information of potentia

l interest to a segment bf the public, uses its

cditorial skills to turn the raw materjals into a distinct work, and

distributcs thut work to

AMERICAN CIVIL LIBERTICS ULS'O Na’ ,l SUC. Archive

UNION FUUNUATION

1989); cf. Am. Civil Liberties Union v, Dep't
24, 30 n.5 (D.D.C. 2004) (finding non-profit
“primarily cngaged in disseminating informat

“representative of the n

“primarily engaged in the dissemination of j
Privacy Jnfo. Crr. v. Dep 't of Def., 241 F. Sup
2003) (finding non-profit public intorest grou

an audience.” 5 U.S.
v. Deptof Def., 380

- § 552(a)(D(A)GH)AD; see
2d 1381, 1387 (D.C. Cir.
\Justice, 321 F. Supp. 2d
blic intcrest group 16 be
n"). The ACLUisa

ews media” for tho sanje reasons that it is
rmation.” See Flec,

.2d 5, 10-15 (D.D.C.
that disseminated an

clectronic newsietter and published books wasa “representative of the

news media” for FOIA

lo be a “representative of the news media.” S,

purposes).’ Indeed, the ACLU recently was held

. Women's Action

Network v. Dep 't of Defense, No. 3:11CV153 (MRK), 2002 WL
3683399, ai *3 (D. Conn. May 14, 2012); see diso Am, Civil Libertiey

at *10 (W.D. Wash. Mar. 10, 2011) (finding A

2RSL., 2011 WL, 887731,
LU of Washington to be a

“representative of the ncws media”), recomsideped in part on other

groundy, 2011 WL 190

0140 (W.D. Wash. May 19, 201 1).

x ¥ ¥

Pursuant to applicable statute and regulations, we expect a

determination regarding cxpedited processing

ithin tea (10) calendar

days. See 5US.C. § S52(a)(6)(B)iX); 32 C.E.R, § 1900,21¢d); 28

the Department of Justice granted a fee waiver tothe A
documents relating to stundards goveming Inselligence
imerprotation of an exccutive order. Since at least 2002,

rom the Department of the Navy to the Depsrtment of'C
ACLU fee waivers in connection with irs FOIA requests.

2013, the Stute Department
¢ National Security Division of

LU with respect 16 a roquest lor
llection and the Division's

9
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C.FR §16.5(d)4); 32CFR. § 286.4(d)(3);22 CF.R. § 171.12(b).

If the request is denied in whole or in

art, we ask that you justify

all withholdings by reference to specific exe ptions to the FOIA, We¢
also ask that you rclease all segregable portiops of otherwise exempt

material,

We reserve the right to appeal a decis
information or to deny a waiver of fees.

Please farnish the applicable records to:

Ashley Gorski
. American Civil Iiberties Union
125 Broud Street
18th Floor
New York, NY 10004

Thank you for your prompt attention tc

1 hereby certify that the foregoing is t
my knowledge and belicf. Sec 5 U.S.C. § 55

~ Ashley Gorski

Foundati

Fax: 212,

n to withhold any

this matter.

¢ and correct to the best of
a)(6)(E)(vi).

Civil Liberties Union
n

Email; ag Prski@aclu.m-g

0
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United States Senator Dianne Feinstein

Apr 03 2014

Intelligence Committee Votes to Declassify Portions of
CIA Study

Washington—Senate Intelligence Committee Chairman Dianne Feinstein
(D-Calif.) released the following statement after the committee voted to
declassify the executive summary and conclusions of its landmark report on
the CIA’s Detention and Interrogation Program:

“The Senate Intelligence Committee this afternoon voted to declassify
the 480-page executive summary as well as 20 findings and conclusions
of the majority’s five-year study of the CIA Detention and Interrogation
Program, which involved more than 100 detainees.

“The purpose of this review was to uncover the facts behind this secret
program, and the results were shocking. The report exposes brutality
that stands in stark contrast to our values as a nation. It chronicles a
stain on our history that must never again be allowed to happen.

“This is not what Americans do.

“The report also points to major problems with CIA’s management of
this program and its interactions with the White House, other parts of
the executive branch and Congress. This is also deeply troubling and

shows why oversight of intelligence agencies in a democratic nation is so
important.

“The release of this summary and conclusions in the near future shows
that this nation admits its errors, as painful as they may be, and seeks to
learn from them. It is now abundantly clear that, in an effort to prevent
further terrorist attacks after 9/11 and bring those responsible to
justice, the CIA made serious mistakes that haunt us to this day. We are
acknowledging those mistakes, and we have a continuing responsibility
to make sure nothing like this ever occurs again.

“The full 6,200-page full report has been updated and will be held for
declassification at a later time. '

“I want to recognize the tireless and dedicated work of the staff who
produced this report over the past five years, under trying
circumstances. They have made an enormous contribution. I also thank
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the senators who have supported this review from its beginning and
~ have ensured that we reached this point.”

Background

The report describes the CIA’s Detention and Interrogation Program
between September 2001 and January 2009. It reviewed operations at
overseas CIA clandestine detention facilities, the use of CIA’s so-called
“enhanced interrogation techniques” and the conditions of the more than 100
individuals detained by CIA during that period.

The executive summary, findings, and conclusions—which total more than
500 pages—will be sent to the president for declassification review and
subsequent public release. President Obama has indicated his support of
declassification of these parts of the report and CIA Director Brennan has
said this will happen expeditiously. Until the declassification process is
complete and that portion of the report is released, it will remain classified.

The Senate Intelligence Committee initiated the study of CIA’s Detention
and Interrogation Program in March 2009. Committee staff received more
than 6 million pages of materials, the overwhelming majority of which came
from the CIA, but also included documents from the Departments of State,
Justice and Defense. Committee staff reviewed CIA operational cables,
memoranda, internal communications, photographs, financial documents,
intelligence analysis, transcripts and summaries of interviews conducted by
the CIA inspector general while the program was ongoing and other records
for the study.

In December 2012, the committee approved the report with a bipartisan vote
of 9-6 and sent it to the executive branch for comment. For the past several
months, the committee staff has reviewed all comments by the CIA as well
as minority views by committee Republicans and made changes to the report
as necessary to ensure factual accuracy and clarity.
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Permalink: http://www.feinstein.senate.gov/public/index.cfm/2014/4/senate-

intelligence-committee-votes-to-declassify-portions-of-cia-detention-
interrogation-study
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

ABD AL-RAHIM HASSAIN )
MOHAMMED AL-NASHIRI, )
)

Petitioner, )

v ; Civil Action No. 08-cv-1207 (RCL)

)

BARACK H. OBAMA, et al., )
)

Respondents. )

)

[PROPOSED] ORDER

Upon consideration of Respondents’ Motion for Partial Reconsideration and
Clarification, Respondents’ motion is hereby GRANTED and the Order dated December 28,
2016,1s VACATED. It is further ORDERED that Respondents shall preserve all evidence,
documents and information, now or ever in Respondents’ possession, custody, or control, relating
to the Petitioner in this case. This includes, but is not limited to:

1. Central Intelligence Agency (“CIA”) Report prepared between 2012 and 2014 in

response to the Senate Select Committee on Intelligence’s “Committee Study of the

Central Intelligence Agency’s Detention and Interrogation Program™ (2014), and

2. All documents referenced or otherwise relied upon in the two above mentioned
reports.

IT IS SO ORDERED.

Date:

ROYCE C. LAMBERTH
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

ABD AL-RAHIM HASSAIN )
MOHAMMED AL-NASHIRI, )
)

Petitioner, )

v ; Civil Action No. 08-cv-1207 (RCL)

)

BARACK H. OBAMA, et al., )
)

Respondents. )

)

[PROPOSED] ORDER

Upon consideration of Respondents’ Motion for Partial Reconsideration and
Clarification, Respondents’ motion is hereby GRANTED and the Order dated December 28,
2016,1s VACATED. It is further ORDERED that Respondents shall preserve and maintain all
evidence, documents, and information, now or ever in Respondents’ possession, custody, or
control, relating to the torture, mistreatment, and/or abuse of individuals who have been detained
at Guantanamo Bay, as well as all evidence, documents and information, now or ever in
Respondents’ possession, custody or control, relating to the Petitioner in this case. This includes,
but is not limited to:

1. Central Intelligence Agency Report prepared between 2012 and 2014 in response to

the Senate Select Committee on Intelligence, “Committee Study of the Central
Intelligence Agency’s Detention and Interrogation Program” (2014) (hereinafter

“SSCI Report™); and

2. All documents referenced or otherwise relied upon in the two above mentioned
reports.
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IT IS SO ORDERED.

Date:

ROYCE C. LAMBERTH
UNITED STATES DISTRICT JUDGE



