Case 16-132, Document 190-1, 09/20/2016, 1866945, Pagel of 6

16-132-cv

AUnited States Court of Appeals

for the

Second Civcut

UNITED STATES OF AMERICA,
Plaintiff-Appellees,
V.
PREVEZON HOLDINGSLTD., ET AL.,
Defendants-Appellees,
V.

HERMITAGE CAPITAL MANAGEMENT LTD.,
Movant-Appellant.

ON APPEAL FROM THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW Y ORK

EMERGENCY MOTION OF DEFENDANT-APPELLEESTO MODIFY STAY

MICHAEL B. MUKASEY
DEBEVOISE & PLIMPTON LLP
919 Third Avenue

New York, New York 10022
Te: (212) 909-6000

Attorneys for Defendants-Appellees



Case 16-132, Document 190-1, 09/20/2016, 1866945, Page?2 of 6

Defendants-Appellees Prevezon Holdings Ltd., et a. (collectively,
“Prevezon”) hereby move the Court for an order modifying its January 25, 2016
order staying the proceedings in Case No. 13 Civ. 6326 in the U.S. District Court
for the Southern District of New York pending the adjudication of this appeal for
the limited purpose of deposing Andrel Alexeevich Pavlov, an individua now
within the District Court’s jurisdiction who is both centra to the Government’s
case against Prevezon and available only for a brief period. See Doc. No. 78 (the
“Stay Order”). Third-party Hermitage Capital Management Ltd. (“HCML”)’s
appeal was argued on June 9, 2016, and remains sub judice. Counsel for the
Government and counsel for HCML have both been notified of this motion but
have not yet indicated whether they oppose the relief sought herein.

Asthe Court is aware, on September 10, 2013, the United States filed a civil
action against Prevezon in the District Court, seeking the forfeiture of allegedly
laundered funds resulting from “an elaborate tax refund fraud scheme” perpetrated
by corrupt Russian officials and international criminals who “defrauded Russian
taxpayers of approximately . . . $230 million in United States dollars’ using
falsified lawsuits and fraudulently-obtained tax refunds and obtained an ex parte

freezing order over the defendants worldwide assets. A-303-04, A-316-20." Mr.

' Unless otherwise indicated, all citations to appendices are as they appear in

HCML’s opening brief on the merits.
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Pavlov is a central figure in the scheme alleged by the Government, appearing in
five separate paragraphs of its Second Amended Complaint (“SAC”). See A-311-
12 919 2223, A-316 1 34, A-317 1 36, A-321 § 50. In brief, the SAC alleges that
Mr. Pavlov traveled with the members of a shadowy criminal syndicate — identified
only as the “Organization” — to plan an alleged fraud against the Russian Treasury,
that Mr. Pavlov purported to represent Hermitage companies in Russian litigations
even though the companies had no knowledge of or relationship with Mr. Pavlov,
and that it was Mr. Pavlov who appeared on behalf of entities suing those
Hermitage companies in the sham litigations that form the basis of the fraud
alleged by the Government. 1d.

Mr. Pavlov, who resides in Russia, was served with a grand jury subpoena
when he entered the United States to attend an international conference in
Washington, D.C. Mr. Pavlov approached counsel for Prevezon in Washington
D.C., Baker & Hostetler LLP, and disclosed his presence. He is scheduled to
appear before the grand jury in the Southern District of New York on Wednesday,

September 21 at noon.? His stay within the jurisdiction of the District Court,

2 The subpoena also demands that Mr. Pavlov produce his correspondence with,

among others, Mr. Dmitry Klyuev, another individual mentioned repeatedly in
the SAC, and Ms. Natalia Vesanitskaya, Prevezon's Russian counsel. See
Exhibit A (Grand Jury subpoena); A-311-12 11 22—23, A-318 { 39, A-321-22
1 54, A-326 § 71. Although not the subject of this motion, Prevezon has
moved in District Court challenging the propriety of the Government’s prior

2



Case 16-132, Document 190-1, 09/20/2016, 1866945, Page4 of 6

however, islikely to be brief. Upon information and belief, Mr. Pavlov will return
to Russia immediately after he gives testimony before the grand jury, leaving the
jurisdiction of the District Court and frustrating Prevezon's ability to obtain his
testimony. Although Mr. Pavlov has not expressed any opposition to returning to
making himself available to be deposed at a later date, the likelihood and/or
success of any such attempts in the future is speculative at best.

In granting HCML's request for a stay, this Court considered the test set
forth in In re World Trade Ctr. Disaster Ste Litig., 503 F.3d 167 (2d Cir. 2007),
which includes (1) “whether the stay applicant has made a strong showing that he
is likely to succeed on the merits’; (2) whether the applicant will be irreparably
injured absent a stay”; (3) “whether issuance of the stay will substantially injure
the other parties interested in the proceeding”; and (4) “the public interest.” Id. at
170 (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987)). See Stay Order at 1.
This Court has applied those same factors in considering whether to vacate a stay.
See In re World Trade Ctr. Disaster Ste Litig., 503 F.3d at 170; Mohammed v.
Reno, 309 F.3d 95, 100 (2d Cir. 2002). Here, the Court’s imposition of the stay
pending resolution of this appeal will substantially injure Prevezon by depriving it

of an unusua opportunity to depose a figure centra to the Government’s

use of grand jury subpoenas in connection with this case. See S.D.N.Y. Case
No. 13 Civ. 6326, Doc. Nos. 464, 531.
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allegations that would otherwise be unavailable. The public interest in fair
adjudication and equal access to factual information necessary for litigation also
weighs heavily in favor of modifying the stay, as any deprivation will not be born
equally by both parties in the District Court; the Government is empowered to seek
disclosure of the grand jury proceedings if it desires. See Fed. R. Crim. P.
6(e)(3)(E). Finally, Prevezon may be irreparably injured absent a limited
modification of the stay, as there is no guarantee that it will have another
opportunity to depose Mr. Pavlov once he leaves the Southern District of New
York.

For the foregoing reasons, Prevezon seeks a modification of the stay
previously entered by this Court on January 25, 2016 for the limited purpose of
deposing Mr. Pavlov.

Dated: September 20, 2016
New York, New York

Respectfully s

Michael B. Mukasey
Jennifer F. Mintz
Jarrod L. Schaeffer

DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, New York 10022
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(212) 909-6000
mbmukasey @debevoise.com

Attorneys for Defendants-
Appellees
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UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
Thurgood Marshall U.S. Courthouse 40 Foley Square, New York, NY 10007 Telephone: 212-857-8500

MOTION INFORMATION STATEMENT

Docket Number(s): 1 6‘1 32

Caption [use short title]

Motion for: lIMited modification of the stay of the action
before the District Court.

Set forth below precise, complete statement of relief sought:

Defendant Prevezon Holdings, Ltd. seeks a limited modification of

the stay of the action below pending the resolution of

the interlocutory appeal currently before this Court for the

limited purpose of deposing Mr. Andrei Alexeevich Pavlov

who is in this country for a limited period of time.

MovineearTy: Frevezon Holdings, Ltd. et al.

Plaintiff v/ | Defendant
D Appellant/Petitioner Appellee/Respondent

MOVING aTTORNEY: Michael B. Mukasey

OPPOSING PARTY:

United States of America v. Prevezon Holdings, Ltd.

Hermitage Capital Management

0PPOSING ATTORNEY: YACOD W. Buchdahl

[name of attorney, with firm, address, phone number and e-mail]

Debevoise & Plimpton LLP

Susman Godfrey LLP

919 3rd Ave., New York, NY 10022

1301 Ave. of the Americas, 32nd Fl., New York, NY 10019

212-909-6000; mbmukasey@debevoise.com 212-336-8342; jbuchdahl@susmangodfrey.com

Southern District of New York, Hon. Thomas P. Griesa (case has since been reassigned to Hon. William H. Pauley I11)

Court-Judge/Agency appealed from:

Please check appropriate boxes:

Has movant notified opposing counsel (required by Local Rule 27.1):
Yes) No (explain):

Opposing counsel’s position on motion:
Unopposed | |Opposed Jon’t Know
Does opposing counsel intend to file a response:

D Yes DNO Don’t Know

Is oral argument on motion requested?

Date: P /"'Z/é_

FOR EMERGENCY MOTIONS, MOTIONS FOR STAYS AND

INJUNCTIONS PENDING APPEAL:
H Yes i No
Yes No

Has this relief been previously sought in this Court?

Has request for relief been made below?
Requested return date and explanation of emergency: 9/21/2016
Upon information and belief, Mr. Pavlov, who is present for the purpose of appearing

before the Grand Jury, will depart the United States on September 21, 2016.

Prevezon seeks emergency leave to depose Mr. Pavlov prior to his departure.

DYes No (requests for oral argument will not necessarily be granted)

vos [ o 1500, ener s 06/09/2016

Service by: CM/ECF D Other [Attach proof of service]

Form T-1080 (rev. 12-13)
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EXHIBIT A
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Grand Jury Subpoena

Muiten States Histrict Court

SOUTHERN DISTRICT OF NEW YORK

TO: Andrei Alexeevich Pavlov
DOB August 7, 1977

GREETINGS:

WE COMMAND YOU that all and singular business and excuses being laid aside, you appear and attend before
the GRAND JURY of the people of the United States for the Southern District of New York, at the United States
Courthouse, 40 Foley Square, Room 220, in the Borough of Manhattan, City of New York, New York, in the
Southern District of New York, at the following date, time and place:

Appearance Date: September 21, 2016 Appearance Time: 12:00 p.m.
to testify and give evidence in regard to an alleged violation of :

18 U.S.C. §§ 1343, 1344, 1349, 1956, 1957.

and not to depart the Grand Jury without leave thereof, or of the United States Attorney, and that you
bring with you and produce at the above time and place the following:

Personal appearance is required.

In addition, please bring the documents requested in the attached rider.

Failure to attend and produce any items hereby demanded will constitute contempt of court and will
subject you to civil sanctions and criminal penalties, in addition to other penalties of the Law.

DATED: New York, New York
September 15, 2016

REeT BHAR AR/ P
United States Attorney for the

WD‘ trict of New York
au

1 M. Monteleoni

Assistant United States Attorney
One St, Andrew’s Plaza

New York, New York 10007
Telephone:  212-637-2219

rev. 02.01.12
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RIDER

(Grand Jury Subpoena to Andrei Alexeevich Pavlov)

Please bring with you to the grand jury true and correct copies of the following documents. Please
provide documents in native electronic format if possible.

1. All non-privileged documents in your possession relating to the following cases (the “Specified
Cases”):

ER o e o

1.

St. Petersburg Arbitration Court Case No. A56-22479/2007
Kazan Arbitration Court Case No. A65-26689/2007
Criminal Case No. 678540

Criminal Case No. 152979

Moscow Arbitration Court Case No. A40-12329/06-45-117
Moscow Arbitration Court Case No. A40-16205/06-137-172
Moscow Arbitration Court Case No. A40-16204/06-137-172
Moscow Arbitration Court Case No. A40-12328/06

Kazan Arbitration Court Case No. A65-6851/2006-CG1-17

2. All non-privileged correspondence in your possession with any of the following persons
regarding the Specified Cases or regarding the subject matter of any of the Specified Cases:

o pe o

Oleg Urzhumtsev
Yuri Nikolaev

Oleg Kirilenko
Sergei Orlov

Dimitri Klyuev
Natalia Veselnitskaya
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Advice of Rights

The grand jury is conducting an investigation of possible violations of Federal criminal laws
involving wire fraud in violation of 18 U.S.C. § 1343, bank fraud in violation of 18 U.S.C. §
1344, wire and bank fraud conspiracy in violation of 18 U.S.C. § 1349, and/or money laundering
in violation of 18 U.S.C. §§ 1956, 1957.

You may refuse to answer any question if a truthful answer to the question would tend to
incriminate you.

. Anything that you d‘o say may be used against you by the grand jury or in a subsequent legal
proceeding. '

. If you have a lawyer, the grand jury will permit you a reasonable opportunity to step outside the
grand jury room to consult with your lawyer if you so desire.

. If you would like a lawyer but do not have funds to retain one, you may make an application to
the United States Magistrate Judge who will decide whether to appoint a lawyer to represent you.



Case 16-132, Document 190-3, 09/20/2016, 1866945, Page5 of 9

Ilosectka B ¢y ot bomsmoro Kropu

B
It

Oxpy=xuoii Cyn Coennnénnnix IllitaTos AmMepuxu
IOsxnab1ii Oxpyr ropoaa Helo-Mopxk

Komy: Annpero AnexceeBudy I1aBioBy
Hata poxnenus: 7 Asrycra 1977

TTPUBETCTBHA:
MBI TIOBEJIEBAEM BAM O0TI0XHTE B CTOPOHY BCE BAIY JIeNIa U OTIpaBaHus H
IpencTars nepex dineHaMu bombimoro JKropu npucsxaux CoenmHeHHBIX 11ITaTos
Amepmxm  FOxmoro Oxpyra Hito-Mlopka B 3mammm  OKpYXHOTO Cyna
Coemunennsix IlltatoB, Haxongmerocs mo anmpecy 40 ®@oneir Ckeep, Komuara
220, paiion MamxsTres, Topon Hero-Mopk, mtar Heio-Hopk, B IOxmoM Oxpyre
Hizo-Mopka B clieTyIonyto AaTy X BpeMs: '

Hara gBxu: 21 Certa6ps 2016 Bpewms ssxu: 12:00 .

9T00Bl 3aCBHIETENIECTBOBATE ¥ JaTh IIOKA3aHHI B JEle O npenﬁonaraeMOM
Hapymenny 18 myrkTa xozekca CIIIA, naparpados 1343, 1344, 1349, 1956, 1957.

¥ He nokwzatk bonsmoe JXropu Oe3 paspemieHns, B TOM GHUCIE OT (eqepaisHOrO
IPOKypopa, H 4T0651 Bel mprHecn ¢ co6oi ¥ IPejoCTaBrIy B YKa3aHHOe BpeMs H

B YKa3aHHOM MECTe CIeAyIoIee:

JInunag g8Ka 0bg3aTensHA.

HesBka W HempefocTaBICHWE  3aNpalliMBacMBIX  JOKa3aTeNsCTE  Oymer.
paccMaTpHBaThCs Kak HeyBaXKeHHe K CyAy ¥ IIOBJIedeT 3a co0o¥f rpaxmaHckue
CaHKLIME ¥ YTOJOBHBIE HaKa3aHMsA B JONONHEHHE K MHBIM MepaM HAKA3aHHI
TIPEIyCMaTpHBaeMbIX 3aKOHOM.

Hatuposano: Hisro-Hopk, Helo-Hopk




15 CerTabps 2016
TIOZTINCH
Preet Bharara
dbeneparbHEI TPOKYPOP

‘TOxwnoro Oxpyra Hszo-ﬁopzca

Paul M. Monteleoni

TIOMOIIHUK (hefeparbHOTo IPOKypopa
Onur Cr. Ouapro3 Inaza

Hirro-Hopx, Hero-Hopx
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[Megats OxpyxHOTO
Cyna CoemuuEHHBIX
IItaroB Amepuru

H IOZTHCH
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IlonpaBka

(TToectxa B cyx ot bonsmoro XKropu g Aunpes Anexceesrnda I1asnoga)

INoxanyiicra mpuHecHTe ¢ cobo¥ i bomsmoro JKroopu momIMHEEBIE #
WCTHHHBIE KOIMM CIEIyIONMX XOKyMeHToB. Iloxamylicra, IO BO3MOXHOCTH,
IIPEZIOCTABbTE JOKYMEHTHI B X OPUTHHAILHOM 3JIEKTPOHHOM (opMmare.

1.  Bce HempHBHIETMPOBAHHEIE TOKYMEHTH HaXONsIIkecs B BameM BiaieHHH
M OTHOCHIHECS K clleayromuM cyaebusm nenam ("Yxkazannsie Hema"):
a. Heno Canxt-Ilerep6Gyprckoro Apburpaxksoro cyma No. AS56-
22479/2007
Heno Apburpaxsoro cyna Kazasm No. A65-26689/2007
VYrosnosuoe fmeno No. 678540
. Yronorroe feno No. 152979
Heno Mockorckoro Apbutpaxkuoro cyna No. A40-12329/06-45-117 .
Heno Mockosckoro Apbutpaxsoro cyza No. A40-16205/06-137-172
Iemo Mockosckoro Apburpaxsoro cyza No. A40-16204/06-137-172
Hemo Mockosckoro Apburpaxaoro cyaa No. A40-12328/06
Heno Apburpaxnoro cyna Kazanz No. A65-6851/2006-CG1-17

M PR e T

2. Bcro HeNpUBUNETHPOBAHHYIO MNEPENHCKYy, HAXOAJIIyIocsi B DBaiieMm
BJIaJICHUH, C JIFOOBIM M3 HIDKEIIEPEUUCISHHUX JIUII 110 OBOZAY "YKasaHHBIX
Hen" nmu60o 06 obcyxnenuu moboro u3 "Ykazamasx Hen":

Oner Vpxymres

IOpuit Hukonaes

Omner Kupunenko

Cepreii Opiios

Hvutpuit Kiroes

Haranug BecensHUTCKAS

e A0 o
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Yeegomaenne O Hanuunu Ilpas

1. Bonemoe XropH IPHCDKHEX IIPOBOJHT PACCIEZOBAHHE O BO3MOXKHBIX
HAPYIIEHHUIX KPUMHHAIHEIX 3aKOHOB, BOBIEKAIONIMX MOIISHHWYECTBO C
HCIIONF30BaHMEM COBPEMEHHBIX CpPEICTB CBS3H, Hapyllamplmee 18 myHKT
xozekca CITIA maparpag 1343, croBop B 62HKOBCKOM MOIIGHHHYECTBE,
mapymmaromeM 18 myrkT xogexca CIIIA naparpad 1344, MOIIEHHHYECTBO C
HCIIONE30BAHMEM COBPEMEHHBIX CPEICTB CBA3M M CrOBOP B OaHKOBCKOM .
MOINIEeHHVYecTRe Hapylaromee 18 inHKT konekca CIIIA maparpad 1349,
W/WIA  OTMEIBaHWE JieHer, Hapymatomee 18 mymkxr xogmekca CIITA
naparpadsr 1956, 1957.

2. Y Bac ecTe mpaBo OTKa3aThCsi OTBEYaTh Ha JIOGEIE BONIPOCEHL, ©CIH
MPABAWBEIA OTBET MOXKET M300IHIuTh Bac.

3. Bce, uT0o B ckaxxere MOXeT OBITH HCIIOJIE30BAHO MPOTHB Bac Bompmmm
Zropu ¥n¥ B OCIIEyOIEeM IPOIeCCyaibHOM e CTBHH.

4. Ecmu y Bac ects agsokar, bonsmoe Xropm npernoctasut Bam pazymmyro
BO3MOXKHOCTh BBIMTH W3 KOMHATHI ¥ INPOKOHCYNETHPOBATHCA C Bammm
aIBOKaTOM, eClii BBl H3bSIBHUTE JKeJIaHuE.

5. Eciu Bel xoTHTe HaHATE a[BOKaTa, HO y Bac HeT JeHEXHBIX cpelacTs, Bol

MOJKeTe I0[IaTh XOaTalicTBO MEPOBOMY CyZbe KOTOPBIM PENINT HA3HAYNTH
Bawm agsokara ;i Baitero mpeacTaBiieHus WU HET.
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CERTIFICATE OF ACCURACY

L, Aliona Salauyova, hereby attest that I am a Per Diem Certified Russian/English
Interpreter with the Court of the State of New York and that I have translated the attached
English document (Grand Jury Subpoena, 3 pages) into Russian. I also attest that to the best of
my knowledge, ability, and belief this translation is true, accurate, and complete translation of

the attached English document that was provided to me.

//M
STATE OF NEW YORK )

) ss
COUNTY OF NEW YORK )

Subscribed and sworn to before me this / (0 day of S@JD—&;WW 2016.

KATHY CHIODI
Commussloner of Deeds, City of New York
o. 36881

Notary Publid Cerfiiicate Fﬂed in New York Cou% / (P

Commission Expires December 7
My Commission Expires:

1>12)16



