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IN THE UNITED STATES DISTRICT COURT |

FOR THE EASTERN DISTRICT OF ARKANSAgASTU S. DISTRICT GO!

S.D
ERN DISTR)

WESTERN DIVISION

Jason McGehee, Stacey Johnson, By:
Bruce Ward, Terrick Nooner,

Jack Jones, Marcel Williams,

Kenneth Williams, Don Davis,

and Ledell Lee Plaintiffs

V. Case No. 4:17-cv-179-KGB

Asa Hutchinson, Governor of the State of Arkansas,

in his official capacity, and Wendy Kelley, Director,

Arkansas Department of Correction, in her

official capacity Defendants

Brief in Support of Motion for Leave to File Amicus Brief

Fresenius Kabi USA, LLC, and West-Ward Pharmaceuticals Corp.
(the Manufacturers), for their brief in support of motion for leave to file
amicus brief, state:

1. The Court has authority and discretion to allow briefs from
amicus curiae with unique information or perspectives.

District courts have inherent authority and discretion to allow

amicus briefs when:

o the amicus curiae has unique information or perspective that
can help the court;
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® the amicus curiae has an interest in another case that may be
affected by the decision in the present case; or

® a party is not represented competently or not represented at
all. Jin v. Ministry of State Sec., 557 F. Supp. 2d 131, 136-37
(D.D.C. 2008).

A district court may therefore grant leave to file an amicus brief if it
is “dmely, useful, or otherwise.” United Fire ¢ Casualty Co. v. Titan
Contractors Service, Inc., 2012 WL 3065517, *6-7, 2012 U.S. Dist. LEXIS
104908, *17 (E.D. Mo. July 27, 2012) (quoting Mausolf ». Babbist, 158
FR.D. 143, 148-49 (D. Minn. 1994)). For example, where the third
parties had knowledge, experience, and perspective related to the issues,
the court in United Fire & Casnalty found that the case would be well-
served by letting them appear as amici curiae to help the court resolve the

dispute. Id.

The Manufacturers have knowledge, experience, and perspective

that go beyond that of the parties in this case. They manufacture
lifesaving medicines. But the State of Arkansas appears to be about to
use some of those medicines to end life rather than save it. This is so
despite the Manufacturers’ implementation of distribution protocols to
prevent this and the public-health risk that could result from use of these

medicines for capital punishment.

2

]
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2. The Companies are uniquely positioned to explain the
public-health risks of using the medicines for capital-
punishment purposes.

2.1. Fresenius Kabi USA, LLC (Fresenius Kabi)

Fresenius Kabi is focused on the care of critically and chronically ill
patients. One drug in its portfolio is potassium chloride, which is
marketed globally, including in the United States through Fresenius Kabi
USA, LLC.' Fresenius Kabi supplies a significant portion of the
potassium chloride in the United States. Over the past several years, the
- United States has faced shortages of potassium chloride — most recently
listed on April 4, 2017° — and Fresenius Kabi has worked closely with
the U.S. Food and Drug Administration during these times to ensure
supply of this drug,

Fresenius Kabi has sought to ensure that its medicines will not be
used for capital punishment. It has made its position clear in public, has
notified state authorities and departments of correction, and has

instituted distribution controls to ensure that the drugs are only used to

' Fresenius Kabi USA, LLC was known until August 2012 as APP
Pharmaceuticals, LLC, when its name was changed. Certain of its drugs
still carry labeling and packaging referring to APP Pharmaceuticals. For
simplicity, we refer to Fresenius Kabi throughout this brief even where
labeling reflects the name APP.

2 See https://www.ashp.org/Drug-Shortages/Current-Shortages/Drug-
Shortage-Detail.aspx?id=696 (last visited on April 13, 2017).
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save and sustain lives of patients. As more fully explained in the
proposed amicus brief, Fresenius Kabi has instituted measures to
safeguard supply of lifesaving medicines for patient care by prohibiting
the use of certain of its products for lethal injection.

If the State of Arkansas has obtained Fresenius Kabi-manufactured
potassium chloride to use in capital punishment—as appears to be the
case—it would have been contrary to and in violation of the company’s
contractual supply-chain controls. See Exhibit A (redacted label and
package insert showing that the potassium chloride originated from
Fresenius Kabi, which has been represented to be the potassium
chloride that may be used in the impending lethal injections in Arkansas).
Fresenius Kabi seeks to appear in this matter as amicus curiae to share
with the Court the public-health risks of diverting these lifesaving
medicines from the healthcare industry to the Department of Correction
for capital-punishment purposes.

2.2. West-Ward Pharmaceuticals Corp. (West-Ward)

West-Ward, a wholly-owned subsidiary of Hikma PLC,
manufactures and supplies high-quality, generic medicines across the
United States, including midazolam. The World Health Organization has
included midazolam on its “List of Essential Medicines™ as a sedative.

http://www.who.int/medicines/publications/essentialmedicines /EMIL,
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2015 FINATL amended NOV2015.pdfPua=1 (last visited April 13,

2017). West-Ward is an important supplier of midazolam for not only
Arkansas but also the entire United States, supplying approximately one-
third of the United States market demand by volume for this critical
medicine.

West-Ward has also sought to ensure that its medicines will not be
used for capital punishment since, being committed to improving and
saving lives, it is inconsistent with West-Ward’s mission and core values.
West-Ward has publicly made its position clear through the posting of
its position on its and its corporate parent’s websites and through direct
correspondence with attorneys general, governors, and departments of
correction in various states. Further, West-Ward instituted distribution
controls to ensure that the drugs are not used in connection with lethal-
injection protocols, including instructing that such medicines be sold
only to pre-authorized customers who agree not to sell them to
departments of correction, other entities that intend to use them for
lethal injection, secondary distributors, or retail pharmacies.

Despite these controls, it appears as if West-Ward’s midazolam
may have been obtained and is intended to be used in connection with
capital punishment in Arkansas. Se¢ Exhibit B (redacted label and

package insert of midazolam product alleged to be used in the
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executions). This suggests a violation of the above-described contractual
controls. West-Ward seeks to appear in this matter as amicus curiae to
share with the Court the public-health risks of diverting this critical
medicine from advancing human health and quality of life to ending
human life.

As manufacturers of the drugs at issue, the Manufacturers are in a
unique position to highlight the public-health risk of using the drugs as
part of Arkansas’s lethal-injection program. They respectfully ask the
Court to grant their motion for leave to file the amicus brief attached to
the motion.

Respectfully submitted,
BRETT D. WATSON,
ATTORNEY AT LAW, PLLC
P.O. Box 707

Searcy, Arkansas 72145-0707
(501) 281-2468

watso;?iw:;lc.com
By: 9 A/ﬁ\

Brett D. Watson
Ark. Bar No. 2002182
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Certificate of Service

A copy of the foregoing has been conventionally filed and notice of
filing has been sent to all counsel of record on Apsil 13, 2017, via the

CM/ECEF system.
ﬁ o LT~

A

Brett D. Watson
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Exhibit B
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