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STATEM ENT CONCERNI NG ORAL  ARGUM ENT 

Oral argument  is not  appropr iate under  Fed. R. App. P. 34(a) 

because the issues presented are st raight forward and adequately 

presented in the br iefs and record.  

J URI SDI CTI ONAL  STATEM ENT 

The jur isdict ional statement  of Plaint i ff-Appel lant  Dale E. K leber  

(“K leber”) is complete and correct . (App. Br. 2.)1 K leber  sued Defendant  

–Appel lee CareFusion Corp. (“CareFusion”) in the United States 

Dist r ict  Court  for  the Nor thern Dist r ict  of I l l inois al leging violat ions of 

the Age Discr iminat ion in Employment  Act  (“ADEA”), 29 U.S.C. § 

623(a). (R.1, 22.)2 The dist r ict  cour t  had or iginal jur isdict ion over  his 

claims under 28 U.S.C. §§ 1331 and 1343.  

On November 23, 2015, the dist r ict  cour t  dismissed Kleber ’s 

disparate impact  claim under  § 4(a)(2) of the ADEA (Count  I  of his First  

Amended Complaint ). (SA1-6.) On January 30, 2017, the dist r ict  cour t  

dismissed the act ion with prejudice. (SA7.) On February 1, 2017, K leber 

fi led a Not ice of Appeal of the dist r ict  court ’s November 23, 2015 Order 

                                                           
1 References to “App. Br. __” are to Kleber ’s appel late br ief and references to “SA__” are to 
K leber ’s shor t  appendix, Doc. 13, and related page numbers. 

 
2 References to “R.__” are to the dist r ict  court ’s docket ent r ies and related page numbers or  
paragraphs. 
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dismissing his disparate impact  claim under the ADEA (Count  I I  of his 

First  Amended Complaint ). (R.108.) The Cour t  has jur isdict ion over 

K leber ’s appeal from a final judgment  under  28 U.S.C. § 1291(a).  

STATEM ENT OF TH E I SSUES 

1. Whether appl icants for  employment  may br ing disparate 

impact  claims under  § 4(a)(2) of the ADEA, 29 U.S.C. § 623(a).  

2. Whether K leber  can pursue his disparate impact  claim 

under  the ADEA in federal cour t  where he fai led to raise it  in his 

administ rat ive charge.  

STATEM ENT OF TH E CASE 

A. K l eber  appl i es for  a posi t i on  for  wh i ch  he d i d not  meet  
t he qual i f i cat i ons. 

On March 5, 2014, K leber  appl ied online for  a “Senior  Counsel, 

Procedural Solut ions” posit ion in CareFusion’s internal legal 

department . (R.22, ¶21.) The job descr ipt ion included as one of the 

qual i ficat ions for  the posit ion, “3 to 7 (no more than 7 years) of relevant  

legal exper ience.” (I d.) This was an ent ry-level at torney posit ion that  

would have less complex job dut ies and would work under  the 

supervision of a higher -level at torney, the Assistant  General Counsel, 

Commercial . (I d. ¶45, Ex. 5.) Although Kleber had more than 25 years 
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of legal exper ience at  the t ime, he chose to apply for  the posit ion. (I d. 

¶24.)3 

On March 6, 2014, CareFusion confirmed i ts receipt  of K leber ’s 

appl icat ion, stat ing: “I f your qual i ficat ions meet  the basic requirements, 

your appl icat ion wi l l  be considered for  the posit ion. You wi l l  be 

contacted i f you’re selected for  an interview.” (I d. ¶25 Ex. 2.) 

B. The day af ter  Kl eber  appl i ed for  the posi t i on , he t r i ed 
to f i l e an  EEOC char ge. 

Also on March 6, 2014, K leber  downloaded and completed an EEOC 

intake quest ionnaire, prepared a supplement  to the intake 

quest ionnaire, and mailed them both to the EEOC’s Chicago Dist r ict  

Office. (I d. ¶34.) Kleber  stated in his intake quest ionnaire and 

supplement  that  CareFusion discr iminated against  “older  workers” 

when it  set  a “maximum for  years of legal exper ience.” (I d. ¶36.) On 

March 17, 2014, an EEOC representat ive inst ructed Kleber  to wait  at  

least  90 days before fi l ing his Charge. (I d. ¶37.) 

                                                           
3 K leber  al leges CareFusion also posted a “Senior  Counsel, Labor and Employment” 
posi t ion with one of the qual i ficat ions including “3-5 (no more than 5 years) of legal 
exper ience.” (I d. ¶¶ 22, 23.) K leber  never  appl ied for  this posi t ion. (Id.) 
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C. K l eber ’s EEOC char ge does not  sta te a di spar ate 
i mpact  cl a i m. 

On or about  August  8, 2014, Kleber met  with an EEOC invest igator , 

Greg Mucha. (I d. ¶38.) K leber  al leges that  Mr. Mucha’s notes state that  

CareFusion “has a pol icy on its face that  they wil l  not  hire anyone with 

more than 7 years of legal exper ience.” (I d.) According to Kleber, Mr . 

Mucha prepared Kleber ’s EEOC No. 440-2014-02884 (the “Charge”). (I d. 

¶39.) The Charge states; 

I  applied for  a Senior  Counsel posit ion with 
Respondent  in or  around March 2014. I  was not  
hired. I  bel ieve that  I  have been discr iminated 
against  because of my age, 58 (Date of Bir th: … 
1956), in violat ion of the Age Discr iminat ion in 
Employment  Act  of 1967, as amended.  

(I d. Ex. 3.) The Charge does not  al lege a disparate impact  claim under 

the ADEA, but  Kleber assumed the Charge was sufficient . (I d. ¶40.) 

D. Car eFusi on  does not  i n ter vi ew or  h i r e Kl eber . 

CareFusion reviewed Kleber ’s onl ine appl icat ion and determined 

that  he did not  meet  the qual i ficat ions for  the posit ion. (R.22, Ex. 5.) 

CareFusion did not  select  Kleber for  an interview or  hire him. (I d.) 

CareFusion hired an appl icant  with more than three years and fewer 

than seven years of exper ience for  the posit ion. (I d.) 
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On or about  September 17, 2014, CareFusion submit ted i ts response 

to K leber ’s Charge to the EEOC. The Company explained that  i t  

required no more than 7 years of legal exper ience for  the Senior  

Counsel, Procedural Solut ions posit ion “based on the reasonable 

concern that  an individual with many more years of exper ience would 

not  be sat isfied with less complex dut ies or  comfor table taking direct ion 

from an at torney with less exper ience which could lead to issues with 

retent ion.” (I d. ¶45, Ex. 5.) I n any event , neither the recruiter  nor the 

hir ing manager  was aware of Kleber ’s age when they reviewed his 

résumé and the hir ing manager  decided not  to consider  him for  the 

posit ion. (I d. Ex. 5.) CareFusion’s response addressed only the 

al legat ions of disparate t reatment  in the Charge. (I d.) 

E. The EEOC i ssues Kl eber  a Not i ce of  Ri gh t  t o Sue. 

K leber al leges that  an EEOC invest igator  discussed CareFusion’s 

response to the Charge with him and the invest igator ’s notes include 

statements that , though there are except ions, most  at torneys over 40 

would have more than 7 years’ legal exper ience and would be affected 

by the job requirements. K leber  al leges the invest igator  noted there was 

discr iminat ion based on age. (I d. ¶42.) On December  2, 2014, the EEOC 
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issued a Not ice of Right  to Sue on the Charge. (I d. ¶43.) K leber  is not  

certain when he received the Not ice of Right  to Sue. (I d.) 

F. The Di st r i ct  Cour t  d i smi sses Kl eber ’s d i spar ate i mpact  
cl a i m.  

Applying the Court ’s binding precedent  in EEOC v. Francis W. 

Parker School , 41 F.3d 1073, 1077 (7th Cir . 1994) the dist r ict  cour t  

dismissed Kleber ’s disparate impact  claim because § 4(a)(2) of the 

ADEA expressly omits “appl icants for  employment” from its coverage. 

(Sh. App. 4.) I n Francis Parker , the Cour t  interpreted § 4(a)(2)’s 

exclusion of job appl icants as demonstrat ing that  the ADEA was not  

intended to al low disparate impact  claims by job appl icants. (I d.) 

“[B]ecause § 4(a)(2) does not  author ize disparate impact  claims 

premised on an alleged fai lure to hire, K leber ’s disparate impact  claim 

(Count  I I ) fai ls as a mat ter  of law.” (Id. at  5.) 

STATEM ENT OF TH E STANDARD OF REVI EW 

The Cour t  reviews a dist r ict  cour t ’s order grant ing a mot ion to 

dismiss under  Fed. R. Civ. P. 12(b)(6) de novo and assumes wel l -pleaded 

al legat ions are t rue and draws reasonable inferences in the l ight  most  

favorable to the plaint i ff. Tamayo v. Blagojevich, 526 F.3d 1074, 1081 

(7th Cir . 2008). A dist r ict  cour t  may dismiss a claim under  Fed. R. Civ. 
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P. 12(b)(6) where the allegat ions fai l  to state a plausible claim and 

suggest  a r ight  to rel ief beyond the speculat ive level. Atkins v. Ci ty of 

Chicago, 631 F.3d 823, 831 (7th Cir . 2011). 

SUM M ARY OF ARGUM ENT 

The plain text  of § 4(a)(2) of the ADEA appl ies only to employees: 

I t  shal l  be unlawful for  an employer  . . . to l imit , 
segregate, or  classify his employees in any way 
which would depr ive or  tend to depr ive any 
individual of employment  opportunit ies or  
otherwise adversely affect his status as an 
employee, because of such individual ’s age.  

29 U.S.C. § 623(a)(2) (emphasis supplied). Read in context , this 

provision prohibits act ions that  depr ive or  adversely affect  employees’ 

oppor tunit ies or  status on account  of their  age, such as internal 

t ransfers or  promot ions, or  changes in pay or  benefits.  

I n other  places, the ADEA intent ional ly dist inguishes between 

act ions affect ing appl icants versus employees. I t  also precisely uses the 

terms “applicants for  employment” as dist inct  from “employees.” 

Compare 29 U.S.C. §§ 623(a)(2)) wi th §§ 623(a)(1), (3), (c)(2), (d). 631(b). 

This demonst rates Congress’s intent  for  § 4(a)(2) to be l imited to 

employees – not  job appl icants. I t  is also inst ruct ive that  Congress 

amended Tit le VI I ’s parallel provision to expressly include “appl icants 
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for  employment” in the plain text , but  did not  similar ly amend the 

ADEA. Congress intended to l imit  § 4(a)(2) to employees. 

The Supreme Court ’s decision in Smith v. Ci ty of Jackson, 544 U.S. 

228 (2005) confirms this reading. While that  case did not  address 

whether  § 4(a)(2) appl ies to appl icants, three Just ices squarely read the 

provision to preclude job applicants’ disparate impact  claims. Just ice 

O’Connor ’s concurrence, joined by Just ices Thomas and Kennedy, 

explained that  “of course,” § 4(a)(2) “does not  apply to ‘appl icants for  

employment ’ at  al l  – i t  is only § 4(a)(1) that  protects that  group.” I d. at  

266 (O’Connor, J., joined by Thomas, Kennedy, JJ., concurr ing). The 

plural i ty assumed that  § 4(a)(2) only appl ied to employees, stat ing that  

i t  “focuses on the effects of the act ion on the employee.” Id. at  236 

(second emphasis suppl ied). No Just ice expressed a cont rary view.  

Consistent  with Smi th, this Cour t  in EEOC v. Francis W. Parker 

School , 41 F.3d 1073, 1077 (7th Cir . 1994), cer t. denied, 515 U.S. 1142 

(1995) held that  § 4(a)(2) does not  author ize disparate impact  claims by 

job appl icants. Though Smi th overruled Francis Parker to the extent  i t  

held that  the ADEA author izes disparate impact  claims for  employees, 

numerous Just ices in Smi th agreed with this Court  that  § 4(a)(2) 
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expressly does not  include appl icants for  employment . Francis Parker 

remains good law on that  point , and the dist r ict  court  proper ly rel ied on 

i t  as binding precedent  to dismiss Kleber ’s disparate impact  claim 

under  the ADEA. 

Kleber offers no reason to depart  from Francis Parker. I n that  case, 

the Court  interpreted the plain language of § 4(a)(2) – which is the 

same today. Francis Parker , 41 F.3d at  1077. Not  only is there no 

confl ict ing author ity in this Circuit , but  every other  cour t  of appeals to 

address the issue has agreed that  § 4(a)(2) disparate impact  claims are 

not  available to job appl icants. See Vi l lar real  v. R.J. Reynolds Tobacco 

Co., 839 F.3d 958, 963 (11th Cir . 2016) (en banc), pet. for  cer t. pending, 

Case No. 16-971 (“The plain text  of § 4(a)(2) covers discr iminat ion 

against  employees. I t  does not  cover  appl icants for  employment .”); 

Smi th v. Ci ty of Des Moines, 99 F.3d 1466, 1470 n.2 (8th Cir . 1996) (§ 

4(a)(2) “governs employer conduct  with respect  to ‘employees’ only, 

whi le the paral lel provision of Tit le VI I  protects ‘employees or  

appl icants for  employment ’”); El l is v. Uni ted Ai r l ines, I nc., 73 F.3d 999. 

1007 n.2 (10th Cir . 1996) (job appl icants may sue only under  § 4(a)(1) of 

the ADEA). 
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The Cour t  does not  need to look beyond the plain language of § 

4(a)(2) to affi rm the dist r ict  cour t ’s dismissal . Legislat ive history and 

the EEOC’s guidance cannot  t rump the unambiguous text  of the 

statute. And even i f they could, the legislat ive history is uncertain and 

the EEOC’s view has significant ly wavered. Before the Cour t  in Francis 

Parker, the EEOC essent ial ly conceded that  § 4(a)(2) does not  provide 

disparate impact  claims for  job applicants, stat ing, “i t  is of no 

consequence to this case that  § 4(a)(2) does not  refer  to appl icants. Even 

i f applicants are not  covered by § 4(a)(2), disparate impact  theory 

appl ies to them by vir tue of § 4(a)(1).” EEOC Reply Br ., 1994 WL 

16045193, at  *4 (Jan. 31, 1994). Since Smi th ruled out  § 4(a)(1) as a 

path for  job appl icants to claim disparate impact  discr iminat ion, the 

EEOC began to argue that  § 4(a)(2) must  provide that  rel ief – despite 

i ts plain language to the cont rary. 

K leber asks this Cour t  to reverse the dist r ict  court ’s decision that  

comports with the plain text  of the statute, binding precedent  in this 

Circuit , subsequent  Supreme Court  guidance, and every other cour t  of 

appeal ’s reading of § 4(a)(2). CareFusion asks the Cour t  to reject  

K leber ’s request , and affi rm the dismissal of his disparate impact  claim. 
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ARGUM ENT 

I . The ADEA Does Not  Recogn i ze Di spar at e I mpact  Fai lu r e-
t o-h i r e Clai ms By Appl i can t s For  Employment . 

A. The pl a i n  text  of  § 4(a)(2) appl i es to empl oyees – not  j ob 
appl i can ts. 

The plain language of the ADEA author izes only exist ing employees 

to asser t  disparate impact  claims.  

 Sect ion 4(a) of the ADEA provides:   

I t  shal l  be unlawful for  an employer—  

(1) to fai l  or  refuse to hire or  to discharge any 
individual or  otherwise discr iminate against  any 
individual with respect  to his compensat ion, 
terms, condit ions, or  pr ivi leges of employment , 
because of such individual ’s age;  
 
(2) to l imit , segregate, or  classify his employees 
in any way which would depr ive or  tend to 
depr ive any individual of employment  
oppor tunit ies or  otherwise adversely affect  his 
status as an employee, because of such 
individual ’s age; or   
 
(3) to reduce the wage rate of any employee in 
order  to comply with this chapter .  

29 U.S.C. § 623(a).  

Sect ion 4(a)(2) is predicated on making unlawful any act  to “l imit , 

segregate, or  classify his employees.” The verbs “depr ive or  tend to 

depr ive” and “adversely affect ” are connected by the phrase “or  
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otherwise.” I n that  way, “or  otherwise” makes “depr ive or  tend to 

depr ive . . . employment  opportunit ies” a subset  of “adversely affect  his 

status as an employee.” Vi l lar real , 839 F.3d at  963. Because the text  

l imits “any individual” with the phrase “or  otherwise affect  his status as 

an employee,” the “individuals” covered by this subsect ion are those 

with “status as an employee.” I d.  

Taken as a whole, the plain meaning of the text  of § 4(a)(2) prohibits 

an employer from taking act ions that  adversely affect  an employee’s 

oppor tunit ies within the company, such as promot ions, pay increases, 

and t ransfers. I t  does not  author ize disparate impact  claims for  job 

appl icants. 

B. Congr ess i n ten t i onal l y d i st i ngu i shed between  
“ appl i can ts for  empl oyment ”  and empl oyees 
th r oughou t  t he ADEA. 

Reading § 4(a)(2) in context  of the rest  of the ADEA shows that  

Congress intent ional ly dist inguished appl icants for  employment  from 

current  employees. Under  the establ ished canons of statutory 

const ruct ion, “Congress general ly acts intent ional ly when it  uses 

par t icular  language in one § of a statute but  omits i t  from another .” 

Dep’t of Homeland Sec. v. MacLean, 135 S. Ct . 913, 919 (2015). This 

Case: 17-1206      Document: 15            Filed: 06/21/2017      Pages: 53



13 

canon “appl ies with par t icular  force” where, as here, Congress 

“repeatedly” used the omit ted phrase in “close proximity” in other  

provisions. See id.  

Congress repeatedly dist inguished between act ions affect ing 

appl icants and those affect ing employees under  the ADEA. For  

example, § 4(a)(1) makes i t  unlawful “to fai l  or  refuse to hire” on 

account  of age, whi le § 4(a)(2) specifical ly prohibits unlawful acts that  

“l imit , segregate, or  classify his employees” and adversely affect ing  an 

employee’s  “status as an employee.” I d. §§ 623(a)(1)-(2) (emphasis 

suppl ied); Vi l lar real , 839 F.3d at  967. Sect ion 4(a)(3) prohibits unlawful 

acts that  “reduce the wage rate of any employee.” I d. (emphasis 

suppl ied.) Congress’s use of these differ ing terms within the same 

sect ion of the statute clear ly demonstrates its intent  to dist inguish 

between job applicants and employees.  

Congress also precisely used the terms “employees” and “appl icants 

for  employment” throughout the ADEA. Sect ion 4(c)(2) t racks § 4(a)(2)’s 

language, but  adds “appl icants for  employment .” That  sect ion prohibits 

labor organizat ions from act ing: 
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to l imit , segregate, or  classify i ts membership, or  
to classify or  fai l  or  refuse to refer  for  
employment  any individual, in any way which 
would depr ive or  tend to depr ive any individual of 
employment  opportunit ies, or  would l imit  such 
employment  opportunit ies or  otherwise adversely 
affect his status as an employee or  as an appl icant 
for  employment, because of such individual ’s age; 

I d. §623(c)(2) (emphasis suppl ied); see also Vi l lar real , 839 F.3d at  966. 

Sect ion 4(d), containing the ADEA’s retal iat ion protect ions, specifical ly 

extends protect ion to “applicants for  employment .” I d. § 623(d). Sect ion 

12(b) contains the age l imits for  personnel act ions affect ing employees 

or  “applicants for  employment .” I d. § 631(b). And §§ 15(a)-(b) contain 

protect ions for  “appl icants for  employment” with the federal 

government . I d. §§ 633a(a), (b). Congress’s omission of “appl icants for  

employment” from § 4(a)(2), but  expressly including them in other parts 

of the ADEA, demonstrates i ts intent  to exclude job appl icants from the 

protect ions of § 4(a)(2). 

C. Congr ess a l so i n ten t i onal l y d i st i ngu i shed between  
“ appl i can ts for  empl oyment ”  and empl oyees i n  t he 
par al l el  pr ovi si on  of  T i t l e VI I . 

The ADEA’s prohibit ions are modeled after  those of Tit le VI I , but  the 

ADEA subst i tutes age as a protected category. Smi th, 544 U.S. at  233. 

Sect ion 703(a)(1) of Tit le VI I  and § 4(a)(1) of the ADEA prohibit  
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disparate-t reatment , or  intent ional, discr iminat ion. Both of those 

provisions apply to job appl icants because they make i t  unlawful for  an 

employer “to fai l  or  refuse to hire . . . any individual” on account  of the 

protected t rait . 42 U.S.C. § 2000e-2(a)(1); 29 U.S.C. § 623(a)(1).  

Sect ion 703(a)(2) of Tit le VI I  and § 4(a)(2) prohibit  disparate-impact  

discr iminat ion. Smi th, 544 U.S. at  240. But  unl ike § 4(a)(2) of the 

ADEA, Congress amended § 703(a)(2) of Tit le VI I  to expressly include 

“appl icants for  employment .” 42 U.S.C. § 2000e-2(a)(2). Congress never  

amended § 4(a)(2) of the ADEA to match the language of Tit le VI I . 

Francis Parker, 41 F.3d at  1077. 

The plain text  of the statute i l lust rates this meaningful di fference. 

Sect ion 703(a)(2) of Tit le VI I  states: 

I t  shal l  be an unlawful employment  pract ice for  
an employer . . . to l imit , segregate, or  classify his 
employees or  appl icants for  employment in any 
way which would depr ive or  tend to depr ive any 
individual of employment  opportunit ies or  
otherwise adversely affect  his status as an 
employee, because of such individual ’s race, color , 
rel igion, sex, or  nat ional or igin. 

42 U.S.C. § 2000e-2(a)(2) (emphasis suppl ied). I n cont rast , § 4(a)(2) of 

the ADEA states: 
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I t  shal l be unlawful for  an employer  . . . to l imit , 
segregate, or  classify his employees in any way 
which would depr ive or  tend to depr ive any 
individual of employment  opportunit ies or  
otherwise adversely affect  his status as an 
employee, because of such individual ’s age. 

29 U.S.C. § 603(a)(2) (emphasis supplied). This unambiguous textual 

di fference shows Congress’s intent  to author ize disparate impact  claims 

for  “appl icants for  employment” under  Tit le VI I  and not  under the 

ADEA. Francis Parker , 41 F.3d at  1077.  

Where Congress amends Tit le VI I  and does not  amend the paral lel  

provision of the ADEA, it  does so intent ional ly. See Gross v. FBL Fin. 

Servs., I nc., 557 U.S. 167, 174 (2009). Courts “cannot  ignore Congress’s 

decision to amend Tit le VI I ’s relevant  provisions but  not  make similar  

changes to the ADEA.” I d. I n Gross, because Congress added mixed-

mot ive claims to Tit le VI I  and not  the ADEA, the Supreme Cour t  held 

the ADEA does not  recognize mixed-mot ive claims. I d.  

Many other wel l-accepted differences demonstrate Congress intended 

the ADEA to be different  from Tit le VI I . For example, Tit le VI I  

prohibits discr iminat ion based on anyone’s sex, race, nat ional or igin, 

etc., while the ADEA does not  prohibit  discr iminat ion against  the young 

in favor of the old. Gen. Dynamics Land Sys. v. Cl ine, 540 U.S. 581, 587 
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(2004). The ADEA provides addit ional defenses for  reasonable factors 

other  than age and bona fide occupat ional quali ficat ions, which are not  

avai lable under Tit le VI I . Smi th, 544 U.S. at  240. The ADEA 

incorporates remedies from the Fair  Labor Standards Act , whi le Tit le 

VI I  does not . EEOC v. O& G Spr ing and Wire Forms Special ty Co., 38 

F.3d 872, 882 n.10 (7th Cir . 1992).  

When Congress amended § 703(a) of Tit le VI I  to include “appl icants 

for  employment” and did not  similar ly amend the ADEA, it  acted 

intent ional ly. Francis Parker , 41 F.3d at  1078. The Cour t  cannot  ignore 

this Congressional act ion, which fur ther  demonstrates that  the ADEA 

does not  recognize disparate impact  claims by appl icants for  

employment . That  ADEA does not  provide disparate impact  claims for  

job appl icants “is a result  dictated by the statute i tself.” Francis Parker , 

41 F.3d at  1078. 

I I . Supr eme Cour t  and Seven t h  Ci r cu i t  Pr eceden t  Suppor t  t he 
Plai n  M ean i ng of  § 4(a)(2) To Apply To Employees and Not  
To J ob Appl i can t s. 

A. Smi th  suppor t s that  § 4(a)(2) i s l i mi ted to empl oyees. 

The Supreme Court  in Smi th did not  specifical ly address whether the 

ADEA author izes disparate impact  claims for  job applicants. Rather , i t  

resolved a Circuit  spl i t  on the issue of whether  the ADEA author izes 
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disparate impact  claims at  al l . And i t  held that  current  employees of the 

City of Jackson, Mississippi could state a discr iminat ion claim under  

the ADEA based on a disparate impact  theory that  they received less 

generous salary increases than younger employees. 544 U.S. at  230.  

St i l l , the plural i ty and concurr ing opinions in Smi th confirm that  § 

4(a)(2)’s plain text  appl ies only to employees – not  appl icants. The 

plural i ty opinion analyzed § 4(a)(2)’s focus on “the effects of the act ion 

on the employee” as opposed to § 4(a)(1)’s focus on “the mot ivat ion for  

the act ion of the employer.” Smi th, 544 U.S. at  236 (emphasis suppl ied). 

The plural i ty fur ther  descr ibed § 4(a)(2) as a provision that  covers 

employees:  “Thus, an employer who classifies his employees without  

respect  to age may st i l l  be l iable under  the terms of [§ 4(a)(2)] i f such 

classificat ion adversely affects the employee because of that employee’s 

age.” I d. at  236 n.6 (emphasis supplied).  

Just ice O’Connor ’s concurrence, joined by Just ice Kennedy and 

Just ice Thomas, found that  “Sect ion (4)(a)(2), of course, does not  apply 

to ‘applicants for  employment ’ at  al l  – i t  is only sect ion 4(a)(1) that  

protects that  group.” I d. at  266; Mays v. BNSF R.R. Co., 974 F. Supp. 2d 

1166, 1176-77 (N.D. I l l . 2013) (discussing Smi th, “[b]oth [the plural i ty 
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and Just ice O’Connor ’s concurrence] t reat  the term ‘any individual ’ as 

synonymous with an ‘employee’ of the employer . . . the best  and l ikely 

only possible way to read the provision.”). 

Just ice Scal ia’s concurrence gave deference to the EEOC’s 

interpretat ion that  the ADEA author izes disparate impact  claims, but  

recognized the language of § 4(a)(2) does not  support  disparate impact  

claims for  job applicants. Specifical ly, he stated:  

Perhaps appl icants for  employment  are covered 
only when (as Just ice O'CONNOR posits) 
disparate t reatment  results in disparate impact ; 
or  perhaps the agency’s at tempt  to sweep 
employment  applicat ions into the disparate-
impact  prohibit ion is mistaken.  

I d. at  246 n.3. 

The fact  that  the Smi th major i ty did not  specifical ly analyze the 

omission of “appl icants” from § 4(a)(2) does not  suggest  that  appl icants 

are protected under  that  provision. Cont rary to K leber ’s argument , 

Smi th did not  engage in an exhaust ive review of the textual di fferences 

between § 4(a)(1) and § 4(a)(2) or  between the ADEA and Tit le VI I . 

Rather, the Court  focuses on textual di fferences pertaining to the 

specific quest ion at  issue in the case:  whether the ADEA recognizes a 

theory of disparate impact  at  al l . Because the major i ty did not  reach the 
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quest ion of whether  appl icants could br ing such claims, i t  had no reason 

to analyze the omission of “appl icants for  employment” from § 4(a)(2). 

Moreover, Smi th did not  rely on any ADEA disparate impact  hir ing 

cases under  § 4(a)(2). The two cases Kleber references, Wooden v. Bd. of 

Ed. of Jefferson Cnty., 931 F.2d 376 (6th Cir . 1991) and Faulkner  v. 

SuperValu Stores, I nc., 3 F.3d 1419 (10th Cir . 1993), were both decided 

before Smi th, and wrongly assumed that  disparate impact  claims were 

avai lable under § 4(a)(1). Neither the par t ies nor  

the courts in those cases addressed the scope of § 4(a)(2).  

To the extent  the Just ices in Smi th commented on job appl icants at  

al l , they confirmed that  § 4(a)(2), by its plain meaning, does not  include 

them. The Supreme Cour t  fur ther confirmed this reading in Meacham 

v. Knol ls Atomic Power Laboratory, 554 U.S. 84, 96 n.13 (2008). That  

case assumed that  § 4(a)(2) appl ies only to employees and explained 

that  “[t ]he factual causat ion that  § [4](a)(2) descr ibes as pract ices that  

‘depr ive or  tend to depr ive . . . or  otherwise adversely affect  [employees] 

. . . because of . . . age’ is typical ly shown by looking to data reveal ing 

the impact  of a given pract ice on actual  employees.” I d. (bracketed 

“employees” in or iginal, emphasis suppl ied). 
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B. The Cour t  i n  Fr anci s Par k er  cor r ect l y r ead § 4(a)(2) as 
excl ud i ng appl i can ts for  empl oyment . 

Though Smi th overruled Francis Parker  to the extent  i t  held that  the 

ADEA author izes disparate impact  claims for  employees, numerous 

Just ices in Smi th agreed with this Cour t  that  § 4(a)(2) expressly does 

not  include applicants for  employment . Francis Parker remains good 

law on that  point . 

Francis Parker squarely addressed whether  a job applicant  could 

al lege a disparate impact  under the ADEA. 41 F.3d at  1076. I n that  

case, the EEOC fi led disparate t reatment  and disparate impact  claims 

on behalf of a job appl icant  for  a teaching posit ion who had 30 years of 

exper ience. I d. at  1075. The school did not  hire the appl icant  in par t  

because he qual ified for  a higher salary than the school could afford, 

based on his level of exper ience. I d. The EEOC appealed the dist r ict  

cour t ’s summary judgment  rul ing, and argued that  § 4(a)(1) of the 

ADEA author ized disparate impact  claims brought  by job appl icants. I d.  

The Cour t  in Francis Parker analyzed the significant  difference 

between Tit le VI I ’s disparate impact  provision, § 703(a), and the 

ADEA’s paral lel provision, § 4(a)(2). While Tit le VI I  “proscr ibes any 

act ions by employers which ‘l imit , segregate, or  classify employees or  
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appl icants for  employment  in any way . . .,” the “mirror  provision in the 

ADEA omits from i ts coverage, ‘applicants for  employment .’” I d. at  

1077-78. Thus, the plain text  of § 4(a)(2) shows that  i t  author izes 

disparate impact  claims only for  employees. I d. (precluding disparate 

impact  claims by job appl icants is “a result  dictated by the statute 

i tself”).  

The EEOC also confirmed this reading of § 4(a)(2). I n i ts appeal in 

Francis Parker, the EEOC essent ial ly conceded that  § 4(a)(2) does not  

provide disparate impact  claims for  job appl icants, stat ing, “i t  is of no 

consequence to this case that  § 4(a)(2) does not  refer  to appl icants. Even 

i f applicants are not  covered by § 4(a)(2), disparate impact  theory 

appl ies to them by vir tue of sect ion 4(a)(1).” EEOC Reply Br ., 1994 WL 

16045193, at  *4 (Jan. 31, 1994).  

K leber provides no reason for  the Cour t  to depart  from i ts pr ior  

interpretat ion of § (4)(2) in Francis Parker . The language of § 4(a)(2) is 

the same today as i t  was when the Cour t  read i t  in Francis Parker . 

Congress has not  amended the ADEA to match the paral lel disparate 

impact  provision in Tit le VI I . To the extent  Just ices interpreted § (4)(2) 

related to job appl icants in Smi th and fol lowing Smi th, their  reading 
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comports with Francis Parker  that  § 4(a)(2) does not  apply to job 

appl icants. See Castel lanos v. Holder , 652 F.3d 762, 765 (7th Cir . 2011) 

(fol lowing precedent  because intervening Supreme Cour t  decision did 

“not  cal l  into quest ion our  ear l ier  decisions”).  

There also is no circuit  spl i t  on this quest ion. Every other  court  of 

appeals to consider  the statute reached the same conclusion as this 

Cour t . See Vi l lar real , 839 F.3d at  963 (“The plain text  of sect ion 4(a)(2) 

covers discr iminat ion against  employees. I t  does not  cover  appl icants 

for  employment .”); Smi th, 99 F.3d at  1470 n.2 (§ 4(a)(2) “governs 

employer conduct  with respect  to ‘employees’ only, whi le the paral lel  

provision of Tit le VI I  protects ‘employees or  appl icants for  

employment ’”); El l is, 73 F.3d at  1007 n.2 (job appl icants may sue only 

under  § 4(a)(1) of the ADEA). 

I I I . K leber ’s Ar gument s Ar e I nef fect i ve. 

A. Robi nson  r equ i r es § 4(a)(2) t o be r ead i n  context . 

K leber urges the Cour t  to rely on the Supreme Court ’s interpretat ion 

of an unrelated provision of Tit le VI I  that  the term “employees” also 

intended to include “former employees” in Robinson v. Shel l  Oi l  Co., 519 

U.S. 337, 341 (1997). But  Robinson did not  author ize reading the term 
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“employees” to include “appl icants for  employment” who, unl ike 

employees or  former  employees, were never  employed.  

As the Court  previously acknowledged, Robinson confirms that  

statutes must  be read in context . Morgan v. Joint Admin. Bd. 

Reti rement Plan of Pi l lsbury Co., 268 F.3d 456, 458 (7th Cir . 2001). I n 

Morgan, the Cour t  decl ined to overrule precedent  that  former 

employees could not  claim discr iminat ion under the Amer icans with 

Disabi l i t ies Act  (“ADA”). I d. The Cour t  noted the pract ical effect  of 

providing the ADA’s protect ions to former employees would be 

unworkable. Any former employee, who could no longer work due to 

disabi l i ty, could claim discr iminat ion. Similar ly, here, Robinson does 

not  just i fy any depar ture from the Cour t ’s precedent  in Francis Parker 

that  § 4(a)(2) of the ADEA does not  apply to job appl icants. 41 F.3d at  

1077-78. Read in context , the term “employees” in § 4(a)(2) means 

“employees,” not  “appl icants for  employment .” 

Applying § 4(a)(2) to job appl icants is also pract ical ly unworkable. As 

the Court  in Smi th recognized, “age, unl ike Tit le VI I ’s protected 

classificat ions, not  uncommonly has relevance to an individual ’s 

capacity to engage in certain types of employment .” 544 U.S. at  240. 
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And legit imate hir ing cr i ter ia – l ike appl icants’ exper ience levels – are 

“empir ical ly correlated with age” but  not  with t raits protected by Tit le 

VI I . Hazen Paper  Co. v. Biggins, 507 U.S. 604, 608-11 (1993). I f the 

ADEA author ized disparate impact  fai lure-to-hire claims, for  example, 

any employer  recruit ing for  lower -level posit ions, or  recruit ing on 

campus at  colleges or  professional schools, would face potent ial  l iabi l i ty 

by an older job appl icant  who submits an applicat ion and is not  hired – 

regardless of the legit imate, non-discr iminatory business purpose for  

which he is not  hired.  

The plain text  of § 4(a)(2), as interpreted by the Supreme Cour t  and 

this Cour t , demonstrates that  this was not  Congress’s intent .  

B. Gr i ggs di d  not  au thor i ze Ti t l e VI I  d i spar ate cl a i ms for  
j ob appl i can ts. 

K leber  misconst rues the Supreme Cour t ’s holding in Gr iggs v. Duke 

Power Co., 401 U.S. 424 (1971) to argue that  § 703(a) of Tit le VI I  

author ized disparate impact  claims for  job appl icants before Congress 

intent ional ly acted to add “appl icants for  employment” to i ts 

protect ions.  

L ike the pet it ioners in Smi th, the pet i t ioners in Gr iggs were current  

employees. The Supreme Court  descr ibed them as “a group of 
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incumbent  [] employees against  Duke Power Co.” who were “employed 

at  the Company’s Dan River  Steam Stat ion.” I d. at  426. Those 

incumbent  employees sought  to apply for  job t ransfers and promot ions. 

They were internal appl icants – not  appl icants for  new employment . I d.  

The pet i t ioners and amici  (the EEOC and the Sol icitor  General) in 

Gr iggs character ized the case as brought  by employees who al leged that  

the company’s test ing, t ransfer , and senior i ty pract ices violated Tit le 

VI I . And the pet i t ioners expressly stated, “[t ]he legal i ty of [the test ing] 

requirement  for  new employees is not  at  issue in t his case.” See Br ief for  

Pet i t ioners at  4, Gr iggs v. Duke Power Co., 401 U.S. 424 (1971) (No. 70-

124), 1970 WL 122448, at  *4-5;  Br ief for  United States, et  al. as Amicus 

Cur iae Suppor t ing Pet i t ioners at  7, Gr iggs v. Duke Power Co., 401 U.S. 

424 (1971) (No. 70-124), 1970 WL 122637, at  *9-10. 

The Supreme Cour t  in Gr iggs did not  say the case involved hir ing 

cr i ter ia for  first -t ime job appl icants. Vi l lar real , 839 F.3d at  969. And 

since Gr iggs, the Supreme Cour t  has descr ibed in numerous decisions 

that  Gr iggs is a case about  employees. See Albemar le Paper  Co. v. 

Moody, 422 U.S. 405, 426 (1975) (Gr iggs is about  “t ransferees”); Wards 

Cove Packing Co. v. Atonio, 490 U.S. 642, 664 (1989) (Stevens, J., joined 

Case: 17-1206      Document: 15            Filed: 06/21/2017      Pages: 53



27 

by Brennan, Marshal l , and Blackmun, J.J., dissent ing) (in Gr iggs, 

“ut i l i ty company employees chal lenged the condit ioning of ent ry into 

higher  paying jobs upon a high school educat ion or  passage of two 

wr i t ten tests”).  

K leber rel ies on the Fourth Circuit ’s opinion in Gr iggs to argue the 

pet i t ioners were job appl icants. But  the dist r ict  cour t , on remand after  

that  Fourth Circuit  opinion, explained that  the Gr iggs case “is no 

longer , i f i t  ever was, a class act ion.” Gr iggs v. Duke Power Co., No. C-

210-G-66, 1974 WL 146, at  *1 (M.D.N.C. Jan. 10, 1974). The holding, 

then, applied only to the company’s select ion of employees for  

promot ion, t ransfer , demot ion, lay off, and t raining for  job vacancies. 

Gr iggs v. Duke Power Co., No. C-210-G-66, 1972 WL 215, at  *1 

(M.D.N.C. Sept . 25, 1972). The Four th Circuit  affi rmed, stat ing that  the 

“Supreme Cour t  granted rel ief” only to “four  plaint i ffs.” Gr iggs v. Duke 

Power Co., 515 F.2d 86-87 (4th Cir . 1975).  

Gr iggs therefore did not  author ize disparate impact  claims for  job 

appl icants under  § 703(a) of Tit le VI I  at  the t ime that  stat ute mir rored 

§ 4(a)(2) of the ADEA. This only st rengthens the impact  of Congress’s 
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decision to amend Tit le VI I  to include job appl icants, and not to 

similar ly amend § 4(a)(2) of the ADEA. 

C. The l egi sl a t i ve h i stor y does not  suppor t  K l eber ’s cl a i m. 

Because, as discussed above, § 4(a)(2)’s plain text  excludes 

“appl icants for  employment” and fai lure-to-hire claims, the Cour t  need 

not  refer  to the ADEA’s legislat ive history. Even i f i t  does, however, 

such legislat ive history is unhelpful and cannot  be used to “muddy clear 

statutory language.” Mi lner  v. Dep't of Navy, 562 U.S. 562, 572, (2011). 

The Supreme Court  has long debated how best  to evaluate legislat ive 

history – to the extent  of quest ioning “whether legislat ive history is ever 

relevant .” Uni ted States v. Woods, 134 S.Ct . 557, 567 n.5 (2013). I n any 

event , legislat ive history cannot  t rump the clear  and unambiguous 

language of the statute. I d.; Al i  v. Fed. Bureau of Pr isons, 552 U.S. 214 

214, 228 (2008) (“We are not  at  l iber ty to rewr ite the statute to reflect  a 

meaning we deem more desirable. I nstead, we must  give effect  to the 

text  Congress enacted …”); Pavel ic &  LeFlore v. Marvel  Entm’t Grp., 

493 U.S. 120, 126 (1989) (“Our task is to apply the text , not  to improve 

upon it .”); EEOC v. Ci ty of Janesvi l le, 630 F.2d 1254, 1258 (7th Cir . 

1980) (declining to review legislat ive history of the ADEA).  
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In this case, the legislat ive history is indefini t ive and unhelpful. 

Legislat ive documents demonstrate Congress intended § 4(a)(2) of the 

ADEA to apply to current  employees. 113 Cong. Rec. 31, 250 (1967) (the 

provision would make it  unlawful “[t ]o l imit , segregate, or  classify 

employees so as to depr ive them of employment  oppor tunit ies or  

adversely affect  thei r  status.”) (emphasis suppl ied); S. Rep. No. 90-723, 

at  4 (1967) (“summary of major  provisions” descr ibing § 4(a)(2) as 

making i t  unlawful “[t ]o l imit , segregate, or  classify employees so as to 

depr ive them of employment  oppor tunit ies or  adversely affect  their  

status . . .”) (emphasis suppl ied); 113 Cong. Rec. 34, 752 (1967) (§ 4(a)(2) 

would make it  unlawful for  employers “to classify employees by age i f i t  

would adversely affect  thei r  employment  opportunit ies”) (emphasis 

suppl ied).  

Legislat ive documents are also unclear  about  whether  Congress’s 

amendment  to Tit le VI I  to add “appl icants for  employment” under  § 

703(a) was, as Kleber asser ts, “declaratory of present  law.” Senate 

Report  No. 92-415 does not  ment ion the Gr iggs opinion. And the 

Conference Report  the Senate later  adopted also does not  cite Gr iggs. I t  

ci tes three other  cases, none of which appl ied § 703(a). Conf. Rep. on 
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H.R. 1746, repr inted in 118 Cong. Rec. 7166, 7169 (“This subsect ion is 

merely declaratory of present  laws as contained in the decisions Phi l l ips 

v. Mar tin-Mar ietta Corp., 400 U.S. 542 (1971); U.S. Sheet Metal  

Workers Int’l  Assn. Local  36, 416 F.2d 123 (8th Cir . 1969); Asbestos 

Workers, Local  53 v. Vogler , 407 F.2d 1047 (5th Cir . 1969).”). This 

murky legislat ive history cuts against  Kleber ’s interpretat ion of § 

4(a)(2). 

K leber rel ies heavily on the Wir tz Repor t  to argue that  the ADEA 

intended to provide disparate impact  claims for  job applicants. But  the 

Wir tz Report  did not  recommend Congress create a disparate impact  

cause of act ion by appl icants for  employment . I n fact , the Wir tz Report  

recommended noncoercive approaches when employment  pract ices 

“unintent ional ly lead to age l imits in hir ing.” Wir tz Rep. at  22. Such 

approaches might  include, according to the Wir tz Report , consider ing 

pension proposals and comprehensively reviewing workers’ 

compensat ion and disabi l i ty insurance. I d.  

The plain language of the enacted statute far  outweighs any 

marginal relevance of the Wir tz Repor t . And the Wir tz Report  

recognizes there may be non-arbit rary, non-discr iminatory act ions – 
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such as pension and insurance programs – that  just i fiably impact  older 

workers different ly. Hir ing based on exper ience level is a similar ly 

just i fiable employment  pract ice that  may impact  older  workers 

different ly. 

D. The EEOC’s i n ter pr etat i on  of  § 4(a)(2) has been 
i nconsi sten t  and i t s cur r en t  posi t i on  con t r avenes the 
pl a i n  textual  mean i ng of  t he statu te. 

K leber urges deference to the EEOC’s current  posit ion that  § 4(a)(2) 

provides disparate impact  claims for  job appl icants. But  the Cour t  need 

not  defer  to the EEOC because the plain language of § 4(a)(2) is 

unambiguous and appl ies only to employees. Deference here is also 

unnecessary because the EEOC itself has changed i ts mind about  

whether  § 4(a)(2) author izes disparate impact  claims for  appl icants.  

“I f the statute is clear and unambiguous that  is the end of the 

matter , for  the cour t , as wel l as the agency, must  give effect  to the 

unambiguously expressed intent  of Congress.” Bd. of Governors of the 

Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 368 (1986) 

(internal quotat ions omit ted). “[D]eference to [any agency’s] statutory 

interpretat ion is cal led for  only [after ] the devices of judicial 

const ruct ion have been t r ied.” Gen. Dynamics Land. Sys., I nc., 540 U.S. 
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at  581; see Brumfield v. Ci ty of Chicago, 735 F.3d 619, 627 (7th Cir . 

2013) (finding Tit le I I  of the ADA unambiguous and not  defer r ing to 

agency interpretat ion); Schaefer -LaRose v. El i  L i ly &  Co., 679 F.3d 560, 

572, n. 20 (7th Cir . 2012) (unambiguous regulat ion did not  require the 

Cour t ’s review of agency interpretat ion). Here, as discussed above, the 

plain language of § 4(a)(2) is unambiguous and does not  author ize 

disparate impact  claims by job appl icants. 

Even i f the statute was ambiguous, EEOC regulat ion § 1625.7(c) does 

not , as Kleber suggests, clar i fy whether  job applicants can br ing 

disparate impact  claims under  § 4(a)(2). By its terms, §1625.7(c) 

interprets only § 4(f)(1) of the ADEA: 

29 C.F.R. sect ion 1625.7 – Different iat ions Based 
On Reasonable Factor  Other  Than Age. 
 
(a) Sect ion 4(f)(1) of the Act  provides that  *  *  *  i t  
shal l  not  be unlawful for  an employer , 
employment  agency, or  labor organizat ion *  *  *  to 
take any act ion otherwise prohibited under 
paragraphs (a), (b), (c), or  (e) of this sect ion *  *  *  
where the different iat ion is based on reasonable 
factors other than age *  *  * . 
 

*  *  *  
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(c) Any employment  pract ice that  adversely 
affects individuals within the protected age group 
on the basis of older  age is discr iminatory unless 
the pract ice is just i fied by a “reasonable factor  
other  than age.” An individual chal lenging the 
al legedly unlawful pract ice is responsible for  
isolat ing and ident i fying the specific employment  
pract ice that  al legedly causes any observed 
stat ist ical dispar it ies. 

29 C.F.R. § 1625.7. Because the regulat ion is l imited to defining § 

4(f)(1)’s reasonable factor  other than age (“RFOA”) defense, i t  does not  

apply to the scope of § 4(a)(2) and has no bear ing on the issue of who 

can br ing claims under  § 4(a)(2). See Smi th, 544 U.S. at  265 (“the EEOC 

statement  does not  purport  to interpret  the language of § 4(a) at  al l ”) 

(O’Connor, J. concurr ing); EEOC v. Shel l  Oi l  Co., 466 U.S. 54, 74 (1984) 

(not ing “regulat ions more careful ly tai lored to the varying 

character ist ics of di fferent  kinds of charges would faci l i tate the task of 

cour ts t rying to give effect  to the Commission’s rules)). 

I n Smi th, the RFOA provision was relevant  to the Supreme Cour t ’s 

determinat ion that  the ADEA provides for  disparate impact  claims for  

employees. The RFOA defense is cent ral  to disparate impact  claims. 

But  the RFOA regulat ion certainly does not  demonstrate that  the 

ADEA provides disparate impact  claims for  job appl icants. Just ice 
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Scal ia reached the same conclusion in Smi th, when he noted that  

“perhaps the [EEOC’s] at tempt to sweep applicat ions into the disparate 

impact  prohibit ion is mistaken.” I d. at  246 n.3.  

K leber incorrect ly argues that  the EEOC’s posit ion on disparate 

impact  claims for  job appl icants has been “consistent ” and 

“longstanding” since Francis Parker . I n fact , pr ior  to Smi th, the EEOC 

interpreted § 4(a)(1) as author izing disparate impact  claims for  job 

appl icants. The EEOC decided only very recent ly that  §4(a)(2) must  

provide disparate impact  claims for  job appl icants – because Smi th held 

§ 4(a)(1) clear ly does not . 

Most  tel l ingly, before the Court  in Francis Parker , the EEOC 

essent ial ly conceded that  § 4(a)(2) does not  provide disparate impact  

claims for  job applicants, stat ing, “i t  is of no consequence to this case 

that  § 4(a)(2) does not  refer  to applicants. Even i f appl icants are not  

covered by § 4(a)(2), disparate impact  theory appl ies to them by vir tue 

of § 4(a)(1).” EEOC Reply Br ., 1994 WL 16045193, at  *4 (Jan. 31, 1994). 

Only after  Smi th did the EEOC switch gears to argue “any individual” 

in § 4(a)(2) means Congress intended to provide disparate impact  claims 
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to job appl icants. See, e.g., EEOC Amicus En Banc Br., Vi l lar real , 2016 

WL 1376062, at  *6 (Mar. 24, 2016).  

Also after  Smi th, the EEOC significant ly amended the RFOA 

regulat ion (codified in § 1625.7(d) at  the t ime), that  refer red to 

“employees or  applicants” and was consistent  with the agency’s view 

that  § 4(a)(1) provided for  disparate impact  claims. 29 C.F.R. § 

1625.7(d) (1981). The EEOC amended that  regulat ion (now § 1625.7(c)) 

to refer  to “individuals” in order  to al ign with the EEOC’s new posit ion 

that  § 4(a)(2) al lows disparate impact  claims for  appl icants.  

The EEOC’s waver ing interpretat ion of § 4(a)(2) is not  ent i t led to 

deference. 

I V. Al t er nat i vel y, K leber ’s Di spar at e I mpact  Clai m I s Bar r ed 
Because I t  I s Beyond The Scope Of  H i s Admi n i st r at i ve 
Char ge. 

The dist r ict  cour t  dismissed Kleber ’s disparate impact  claim without  

reaching CareFusion’s al ternat ive argument for  dismissal . To the 

extent  the Court  departs from binding precedent  in Francis Parker  to 

hold that  the ADEA author izes Kleber ’s claim, i t  should affi rm the 

dismissal on other  grounds:  K leber  fai led to exhaust  his administ rat ive 
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remedies with respect  to his disparate impact  claim because he did not  

state that  claim in his EEOC Charge. 

A. Kl eber  cannot  pu r sue the di spar ate i mpact  cl a i m that  
he di d  not  i den t i fy i n  h i s Char ge. 

K leber is l imited to pursuing in federal court  only those claims he 

included in the Charge. See 29 U.S.C. § 626(d). This is because “only the 

charge is sent  to the employer, and therefore only the charge can affect  

the process of conci l iat ion.” Novi tsky v. Am. Consul ting Engineers, 196 

F.3d 699, 702 (7th Cir . 1999). I ndeed, the “basic purpose of requir ing a 

charge,” is to give the employer  warning of the complained-of conduct  

against  i t  to fur ther  the concil iat ion process. Ajayi  v. Aramark Business 

Servs., 336 F.3d 520, 528 (7th Cir . 2003). As the Cour t  held in Novi tsky, 

“complainants are free to draft  and fi le charges on their  own, or  hire 

at torneys to do so, and a charge drafted by the EEOC’s staff is not  fi led 

unless the complainant  signs i t .” 196 F.3d at  702. As a result , 

complainants are expected to know and understand the contents of the 

Charge, and they are l imited to pursuing only those claims stated in the 

Charge. I d.  

K leber cannot  pursue his disparate impact  claim because it  not  l ike 

or  reasonably related to his individual age discr iminat ion claim stated 
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in his Charge. ADEA claims are cognizable only i f they are “l ike or  

reasonably related to the allegat ions of the charge and growing out  of 

such al legat ions.” Noreui l  v. Peabody Coal  Co., 96 F.3d 254, 258 (7th 

Cir . 1996). I n Noreui l , the Court  explained that  disparate impact  claims 

are not  “l ike or  reasonably related to” disparate t reatment  claims 

because they have different  standards of proof. I d. While a disparate 

t reatment  claim focuses on whether the employment  decision at  issue 

was mot ivated by the plaint i ff’s age, a disparate impact  claim focuses on 

a stat ist ical showing that   neut ral employment  pract ices 

disproport ionately, negat ively affects the protected class. I d.; see also 

Jagla v. Harr is Bank, No. 05 C 5422, 2007 WL 433112, at  *3 (N.D. I l l . 

Feb. 2, 2007) (holding plaint i ff fai led to exhaust  administ rat ive 

remedies on disparate impact  claim where charge al leged disparate 

t reatment  because “[t ]he proof of these two types of claims is in fact  

quite di fferent .”); Lumsden v. Campbel l  Taggar t Baking Co., No. 95 C 

4362, 1997 WL 610059, at  *3 (N.D. I l l . Sept . 26, 1997) (disparate impact  

claim not  within scope of charge where i t  contained “no indicat ion 

whatsoever that  Plaint i ff was complaining of one or  more of Defendant ’s 
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pol icies, rather than just  Defendant ’s discrete and, apparent ly, 

individual ized decisions.”).  

Nor  can Kleber rely in his quest ionnaire to spare his disparate 

impact  claim. As the Court  has often recognized, i t  is not  enough to 

make assert ions in the quest ionnaire, because the respondent  does not  

receive the quest ionnaire and therefore does not  have not ice of claims 

asserted within i t . Tamayo, 526 F.3d at  1089 (“assert ions in the 

quest ionnaire, without  more, are not  enough to put  [defendant ] on 

not ice of the charge”); Geldon v. S. Mi lwaukee Sch. Dist., 414 F.3d 617, 

820 (7th Cir . 2005) (plaint i ff could not  pursue fai lure-to-hire claim for  

posit ion not  ident i fied in the charge because employer had no not ice of 

that  claim); McGowen v. Vigo Cnty. Div. of Fami ly and Chi ldren, 389 

F.3d 750, 752 (7th Cir . 2004) (vague al legat ions regarding posit ions for  

which plaint i ff appl ied were insufficient  to place employer  on not ice).  

B. Kl eber  d i d not  admi n i st r at i vel y exhaust  h i s d i spar ate 
i mpact  cl a i m. 

K leber ’s Charge did not  provide CareFusion with not ice that  he 

intended to pursue anything other  than individual rel ief for  al leged age 

discr iminat ion. I t  stated only one claim for  intent ional discr iminat ion 

on account  of his age: 
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I  applied for  a Senior  Counsel posit ion with 
Respondent  in or  around March 2014. I  was not  
hired. I  bel ieve that  I  have been discr iminated 
against  because of my age, 58 (Date of Bir th: … 
1956), in violat ion of the Age Discr iminat ion in 
Employment  Act  of 1967, as amended.  

(R. 22, Ex. 3.) I t  provided no informat ion about  any specific employment  

pol icy or  pract ice that  resulted in any stat ist ical dispar i ty in hir ing 

appl icants over  40 years old. And therefore it  did not  encompass a claim 

for  disparate impact . See Smi th, 544 U.S.at  241 (a disparate impact  

claim requires the plaint i ff to ident ify and isolate “the specific 

employment  pract ices that  are al legedly responsible for  any observed 

stat ist ical dispar it ies”); Diersen v. Walker , 117 Fed. App’x 463, 465-66 

(7th Cir . 2004) (unpubl ished) (disparate impact  claim was “conceptually 

and factual ly dist inct  from his al legat ions of disparate t reatment ” and 

therefore not  exhausted where the charge al leged disparate t reatment ). 

 K leber should not  be excused from the requirement  that  his 

Charge state his claim. He is not  an unsophist icated l i t igant , but  a 

l icensed at torney with extensive in-house and law firm exper ience. (I d. 

¶ 10.) K leber  does not  al lege that  the EEOC made misrepresentat ions 

to him about  the nature of i ts invest igat ion, and he submit ted his 

intake quest ionnaire and supplement  months before he signed the 
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Charge. (I d. ¶¶ 35, 37, 40.) K leber  had the oppor tunity to review his 

Charge, or  to have his Charge reviewed by counsel, before signing and 

submit t ing i t . And CareFusion’s response to the Charge indicates that  

i t  viewed the Charge narrowly. I t  responded to al legat ions involving 

only the posit ion for  which Kleber appl ied and the reason it  did not  

select  K leber, individual ly, for  an interview. (I d. Ex. 5.) 

This Court  should also affi rm dismissal of K leber ’s disparate impact  

claim because he fai led to include al legat ions of disparate impact  in the 

Charge and did not  exhaust  his administ rat ive remedies. 

CONCL USI ON 

The dist r ict  cour t  proper ly dismissed Kleber ’s disparate impact  

fai lure-to-hire claim based on (a) the plain language of § 4(a)(2) of the 

ADEA that  appl ies only to “employees”; (b) long-standing Seventh 

Circuit  precedent  in Francis Parker  reading § 4(a)(2) as excluding job 

appl icants from br inging disparate impact  claims; and (c) the Supreme 

Cour t ’s confirmat ion in Smi th that  § 4(a)(2) appl ies only to employees.  

This Court  should alternat ively affirm dismissal on different  grounds 

– that  K leber fai led to exhaust  his administ rat ive remedies because he 

did not  state a disparate impact  claim in his administ rat ive charge. 
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Kleber should be precluded from br inging his disparate impact  claim in 

federal cour t .  

For these reasons, Defendant -Appel lee CareFusion Corp. respect ful ly 

requests that  this Cour t  affi rm the dist r ict  court ’s dismissal order .  

Respect ful ly submit ted,  
 
Defendant -Appel lee CareFusion Corp.  
 

      By: /s/ Tobias E. Schlueter    
           One of I ts At torneys 

 
Tobias E. Schlueter  
Col leen G. DeRosa 
OGL ETREE, DEAK I NS, NASH, 
    SM OAK  &  STEWART, P.C. 
155 Nor th Wacker Dr ive, Suite 4300 
Chicago, I l l inois 60603-1891 
Phone: (312) 558-1220 
tobias.schlueter@oglet ree.com 
col leen.derosa@oglet ree.com 
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Ci r . R. 32(c) 

 
1. This br ief complies with the type-volume l imitat ion of FED. 

R. APP. P. 32(a)(7)(A), FED. R. APP. P. 32(a)(7)(B), and Cir . R. 32(c), 

because this br ief contains 7,792 words, excluding the par ts of the br ief 

exempted by FED. R. APP. P. 32(f). 

2. This br ief complies with the typeface requirements of FED. R. 

APP. P. 32(a)(5) and Cir . R. 32, and the type style requirements of FED. 

R. APP. P. 32(a)(6) because this br ief has been prepared in a 

propor t ionally spaced typeface using Microsoft  Word in 14 point , 

Century Schoolbook font . 

 

Date:  June 21, 2017. /s/  Tobias E. Schlueter    
At torney for  Defendant -Appel lee  
CareFusion Corp. 
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CERTI FI CATE OF SERVI CE 
 

The undersigned counsel for  Defendant -Appel lee CareFusion 

Corp. cer t i fies that  on June 21, 2017, he elect ronical ly fi led the 

foregoing Br ief of Defendant-Appel lee CareFusion, Corp., and elect ronic 

service of that  fi l ing wil l  be made on al l  par t icipants via the CM/ECF 

system of the Clerk of Court  for  the United States Cour t  of Appeals for  

the Seventh Circuit . 

 
 /s/ Tobias E. Schlueter    

At torney for  Defendant -Appel lee 
CareFusion Corp.  
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