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RESERVED DECISION OF THE AUTHORITY

Introduction

[11 The Sale and Supply of Alcohol Act 2012 (the Act) provides that the Auckland
City Council (Council) may have a local policy relating to the sale, supply, or
consumption of alcohol (or two or more of those matters), within the Auckland district.

[2] Following its adoption by the Council on 13 May 2015, and in accordance with
the Act, the Council publicly notified a provisional local alcohol policy (PLAP) for
Auckland.

[3] Eight parties filed appeals with the Alcohol Regulatory and Licensing Authority
(Authority) against various elements of the PLAP on the ground that those elements
are unreasonable in the light of the object of the Act. A further eight parties were
granted leave by the Authority to and to be heard in relation to those appeals.

[4] The appeals were heard by the Authority by way of a public hearing over four
weeks in February and March 2017, and closing submissions were received by the
Authority by 1 June 2017.

Summary of Decision

[5] After considering the appeals, the Authority is satisfied that the following
elements of the PLAP are unreasonable in light of the object of the Act. The Council
is accordingly asked to reconsider these elements (s 83(2)).

[6] The first element is clause 4.3.1 of the PLAP which proposes for Auckland,
region-wide maximum off-licence trading hours of 9.00 am to 9.00 pm. Specifically,
the Authority is satisfied that the 9.00 am restriction on opening is unreasonable in
light of the object of the Act. Given that the opening hour forms part of the same
element as the maximum closing hour, however, the Authority asks the Council to
reconsider clause 4.3.1 of the PLAP in its entirety.

[7] The second element is comprised of cls 4.3.2 and 4.3.3 of the PLAP (i.e. the
policy on the hours within which alcohol may be delivered from remote sellers).
These clauses are considered to be unreasonable in light of the object of the Act
because s 77(1)(e) of the Act precludes a policy in a PLAP which seeks to restrict
delivery times for remote sellers.

[8] In addition, the Authority acknowledges that the Council considers that there are
_sKHorteemings’ with the drafting of four other clauses in the PLAP, namely:
SIS 9 y

DA Ji{{,
AV "%@;\ | 4.2.2 (which requires the District Licensing Committee (DLC) and the
'5?5 %’% uthority, when determining whether to impose conditions on the
oo Lrenewal of off-licences of the kinds described in cl 4.2.3, to have regard

5},‘ § 0 a Local Impacts Report prepared under cl 3.1);

cl 4.2.3 (which defines the kinds of off-licences relevant to ¢l 4.2.2);
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c) ¢l 4.5.1(c) (which recommends the consideration of discretionary
conditions for off-licences relating to single sales); and

d) ¢l 4.5.1(d) (which recommends the consideration of discretionary
conditions for off-licences relating to the afternoon closing of premises
near Education Facilities).

[9] The Authority is satisfied that the Council should reconsider these elements.

Statutory Framework

[10] The statutory framework for the adoption of a PLAP is set out in ss 75 to 97 of
the Act. Section 75 of the Act provides that the Council has a discretion to adopt a
local alcohol policy (LAP). If the Council chooses to adopt a LAP, then it must be
produced, adopted and brought into force in accordance with ss 75 to 97 of the Act.

[11] As set out in s 75(2) of the Act, a LAP can provide differently for different parts
of its district. The LAP can also apply differently to premises for which licences of
different kinds are held or for which applications have been made.

[12] Section 77 of the Act sets out the policies which may be included in a LAP (and
no others). These are:

[a] location of licensed premises by reference to broad areas;

[b] location of licensed premises by reference to proximity to premises of a
particular kind or kinds;

[c] location of licensed premises by reference to proximity of facilities of a
particular kind or kinds;

[d] whether further licences (or licences of a particular kind or kinds) should
be issued for premises in the district concerned, or any stated part of the

district;
[e] maximum trading hours;

[f] the issue of licences, or licences of a particular kind or kinds, subject to
discretionary conditions; and

_Ig] one-way door restrictions.

/” {i&@fﬁ?@*
/ %“* {13] Seaoti @‘1 77(3) specifically states that a LAP must not include policies on any
57 matter noty felating to licensing.

ﬁ":*z

E‘/ 0‘2[14 Sectléﬁ 8 of the Act provides that if the Council wishes to adopt a LAP, it must
%});stpr@éa draft LAP. In producing a draft LAP, the Council must have regard to:
\\“\

S
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[a] the objectives and policies of its district plan;

[b] the number of licences of each kind held for premises in its district, and
the location and opening hours of each of the premises;

[c] any areas in which bylaws prohibiting alcohol in public places are in force;
[d] the demography of the district’s residents;

[e] the demography of people who visit the district as tourists or
holidaymakers;

[f] the overall health indicators of the district’s residents; and

[g] the nature and severity of the alcohol-rélated_ problems arising in the
district.

[15] Section 93 of the Act provides that a LAP may contain a policy more restrictive
than the district plan, but may not authorise anything forbidden by the district plan.

[16] After producing the draft LAP, if the Council wishes to continue with it, the
Council must produce a provisional LAP (PLAP) by using the special consultative
procedure defined in s 5(1) of the Local Government Act 2002, to consult on the draft
policy. In producing the PLAP, the Council must agaln have regard to the matters set
out in para [14] above.

[17] Upon developing the PLAP, the Council must give public notice of the PLAP,
the rights of appeal against it, and the ground on which an appeal may be made
(s 80).

[18] The persons or agencies entitled to appeal against any element of the PLAP
are those that made submissions as part of the special consultative procedure. An
appeal must be filed with the Authority within 30 days. of the public notification of the
PLAP. The only ground on which an element of the PLAP may be appealed is that it
is unreasonable in light of the object of the Act (s 81(4)). That object as set out in
s 4(1) of the Act, is:

[a] the sale, supply, and consumption of alcohol should be undertaken safely
and responsibly; and

[b] the harm caused by the excessive or inappropriate consumption of alcohol
should be minimised.

E‘?’%
Jo ]
g !lrlme damage, death, disease, disorderly behaviour, illness, or injury,

}Egjr ctly or indirectly caused, or directly or indirectly contributed to, by the
cessive or inappropriate consumption of alcohol; and
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[b] any harm to society generally or the community, directly or indirectly
caused, or directly or indirectly contributed to, by any crime, damage,
death, disease, disorderly behaviour, illness, or injury of a kind described
in paragraph [a].

[20] When hearing an appeal, the Authority is treated, within the scope of its

jurisdiction, as a Commission of Inquiry under the Commission of Inquiry Act 1908
and that Act applies with any necessary modifications (s 20).

[21] Section 83(1) of the Act requires the Authority to dismiss an appeal against an
element of the PLAP if the Authority:

[a] is not satisfied that the element is unreasonable in the light of the object of
the Act; or

[b] s satisfied that the appellant did not make submissions as part of the
special consultative procedure on the draft LAP.

[22] The Authority must ask the Council to reconsider an element of the PLAP if the
Authority is satisfied that:

[a] the appellant made submissions as part of the special consultative
procedure on the draft LAP; and

[b] the elementis unreasonable in the light of the object of the Act.

[23] An appellant has no right of appeal against the decision of the Authority
(s 83(4)).

[24] If the Authority asks the Council to reconsider an element of the PLAP, the
Council must:

[a] resubmit the policy to the Authority with the element deleted;

[b] resubmit the policy to the Authority with the element replaced with a new
or amended element;

[c] appeal to the High Court against the Authority’s finding that the element is
unreasonable in the light of the object of the Act; or

[d] abandon the PLAP.

%‘ﬂﬂWhe\re the Council resubmits the LAP with an element replaced or with a new or
/%{ﬁﬁ 3éfd’,e1§ment the Authority must deal with the element as if it were an appeal
*‘%agalnst thé@@&ler element (s 86).

15|
26] Sectlorf387 then provides that if the Authority is satisfied that every element it
1/10|| to reconsider has been replaced by a new or amended element
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that is not unreasonable in the light of the object of the Act, the amended PLAP is
adopted when the Authority makes its decision.

[27] Finally, s 97 of the Act provides that a LAP must be reviewed using the special
consultative procedure:

[a] no later than 6 years after it came into force; and

[b] no later than 6 years after its most recent review was completed.

Elements Under Appeal
[28] The elements of the Auckland PLAP under appeal are:

a) clauses 2.1.1 and 2.1.2 (relating to the definition and extent of the ‘City
Centre’ and ‘Priority Overlay Areas’) and related provisions in cls 1.1.1-
1.1.4 (explanatory notes, interpretation and definitions and
commencement) and the associated maps in appendixes 1 & 2;

b) clauses 3.1.1-3.1.5,4.1.1,5.1.1-5.1.5and 5.2.2 - 5.2.3 (relating to the
Local Impacts Reports policy tool);

c) clauses 4.1.2 - 4.1.3 (rebuttable presumption against the issuing of new
licences in neighbourhood centres);

d) clauses 3.2.1, and 4.1.4 - 4.1.7 (relating to the temporary freezes on the
issue of new off-licences in the City Centre and Priority Overlay sreas,
and the rebuttable presumption against the issuing of new licences in
these areas following the expiry of the temporary freeze),

e) clause 4.3.1 (maximum trading hours for off-licences in the Auckland
region);

f) clauses 4.3.2 and 4.3.3 (hours within which alcohol may be delivered
from remote sellers);

g) clauses 4.2.1-4.2.3, 44.1-4.43 and 4.5.1-4.5.2 (discretionary
conditions);

h) clauses 4.4.4 - 4.4.5 (register of alcohol-related incidents);

) clauses 5.3.1 (maximum trading hours for new and existing on-licences
outside the City Centre); and

j) clauses 5.3.2 and 5.3.3 (maximum trading hours for new and existing on-
licences within the City Centre).

A mgrjiyk\ s Decision and Reasons

/Q\B,f o 6‘%\?’
//L [29] Eac%\g\;}ithe elements under appeal is addressed below. Before doing so,
Uf‘% however, fﬁé Authority addresses the legal principles which are raised by the
\ 2 ‘ appeals. ﬂfﬁ;;
\:@j’i — J,a,.,f:;@z\ /’//




The test to be applied by the Authority

[30] The test that the Authority is required to apply in these appeals is whether the
elements are unreasonable in light of the object of the Act (s 81(4)). This test was
discussed in Hospitality New Zealand Incorporated v Tasman District Council [2014]
NZ ARLA PH 846 (the Tasman decision) and B & M Entertainment Limited & Ors v
Wellington City Council [2015] NZ ARLA PH 21-28 (the Wellington decision). The
‘reasonable person’ test applies qualified by the words “in the light of the object of the
Act”. The test is what an informed objective bystander (i.e. the Authority) considers
unreasonable having regard to the object of the Act. The two parts of the test require
separate consideration but as we said in Tasman at [43],

“ultimately those two considerations merge in the ultimate test... The test
combines the two concepts....”

[31] The onus of proof is on the appellant. The standard of proof is ‘on the balance
of probabilities’. In Tasman we said at [36]:

“the onus is on the appellant to satisfy the Authority that the appealed element
is unreasonable in light of the object of the Act. The very wording of the ground
of appeal places that onus on the appellant. Should an applicant fail to
discharge its onus on the balance of probabilities then there would be no need
for a territorial authority respondent to do anything.”

[32] In Wellington, we decided that the proportionality principles used in bylaw cases
apply (per Meads Brothers Limited v Rotorua District Licensing Agency [2002]
NZARLA 308). That is, it is likely that the policies in a PLAP will be unreasonable in
the light of the object of the Act if:

(a) the proposed measures constitute a disproportionate or excessive
response to the perceived problems;

(b) the proposed measures are partial or unequal in their operation between
licence holders;

(c) an element of the PLAP is manifestly unjust or discloses bad faith; or

(d) an element is an oppressive or gratuitous inference with the rights of those
affected.

[33] Added to these, as we said in Wellington and again in Foodstuffs South Island
& Ors v Dunedin City Council [2016] NZARLA PH 212-26 (the Dunedin decision), if
an element is ulfra vires s 77 of the Act, being the empowering provision relating to
the contents of a PLAP, then the element will be deemed unreasonable in the light of
the object of the Act. lllegality must always be evidence of unreasonableness.

[34L In the present appeals, the Police submit that the proportionality principles in
Yy ,q\ wé;c se\s should not be read into the Act as to do so would amount to a gloss
mﬁ@“ptfff“ h, the statutory language which should only be done in cases where it is

/
/@g«« |
( '/ necessary\ign ake the Act work.

é f;j
2 Qﬁonty does not agree. The proportionality principles help give effect to
1(4). They go to determining ‘reasonableness’ as qualified by the Act.
s do not seek to achieve an effect which is beyond the policy in the Act

s
Sd

-

=\ [35] The
\’é{‘{he test iy
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as determined by Parliament. There is nothing in the proportionality principles which
invites the Authority to find an element of a PLAP to be unreasonable because the
Authority might consider that element to be an insufficient response to perceived
local problems.

[36] As we said in B H Williamson & Ors v Christchurch City Council 18 August 2016
NZARLA 284961/2016 PH, what might be the best policy response to an issue is for
the Council alone.

Object of the Act

[37] In Dunedin we said the Act seeks to strike a balance that minimises excessive
and inappropriate consumption without unduly impinging on safe and responsible
consumption.

[38] The Police, Medical Officer of Health and Alcohol Healthwatch submit that there
is no basis for the suggestion that the Authority must weigh in the balance something
akin to a ‘right’ to consume (or sell) alcohol. Instead, the first limb of the object of the
Act, they submit, simply states that when people choose to consume alcohol the
object of the Act is to ensure that the sale, supply and consumption of alcohol is done
safely and responsibly. The object of the Act does not mean that there is a
requirement in a PLAP to protect a public ‘right’ to consume alcohol, or to not “unduly
impinge” on alcohol consumption.

[39] To the extent that it is necessary for determining these appeals, the Authority
agrees that the object of the Act does not create a statutory ‘right’ to safely consume
alcohol. The Act regulates the sale, supply and consumption of alcohol so that is
undertaken safely and responsibly and the harm caused by excessive or
inappropriate consumption is minimised. The point is simply that the object of the Act
has two limbs. In regulating the sale, supply and consumption of alcohol, as we said
in Dunedin, the Act seeks to strike a balance between these two limbs. In
determining whether an appealed element is unreasonable in light of the object of the
Act, the Authority must have regard to both limbs.

Precautionary Principle

[40] In Tasman, we said that the precautionary principle applies to the development
of a local alcohol policy (at [54]). This was deduced from My Noodle Ltd v
Queenstown-Lakes District Council (Court of Appeal) [2009] NZCA 564; 2010 NZAR
152. There Glazebrook J said at [74]:

“In our view, the Authority is not required fo be sure that particular conditions
will reduce liquor abuse. It is entitled to apply the equivalent of the
precautionary principle in environmental law. If there is a possibility of meeting
the statutory objective (as the Authority found there was in this case), then it is
entitled to test whether that possibility is a reality. In this case it clearly intended
, «igst its hypothesis and keep the matter under review:

P
’;*;@1’] In Wé«?}?ﬁ ton, we reiterated this saying that a precautionary approach, provided
=] Sthere is an\@dentlal basis supporting it, can be used to see if a PLAP will achieve
i&githe statutor?ﬁ“d ject (at [18]). And, in the Foodstuffs North Island v Thames-
?Qoromandel@ trict Council [2015] NZARLA PH 129-131 (the Thames-Coromandel
und that the circumstantial evidence adduced by the respondent was

\‘\?\éec;lsmn

\i{ffwf;}/
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sufficiently strong to provide the evidential basis of the adoption by the respondent of
the precautionary principle (at [24]).

[42] More recently in Dunedin, we said at [26]:

“Consistent with the policy nature of a PLAP, a respondent is entitled to trial a
local control where it considers that control will respond to a local problem.
Where it can be shown that a proposed control may have a positive effect
locally, the Authority will be slow to dismiss that policy”.

[43] In short, provided there is an evidential basis for the adoption of the
precautionary principle, if the Council considers its local alcohol policy has the
possibility of meeting the object of the Act, then the Council is entitled to test whether
that possibility is a reality.

Provision of Reasons

[44] Progressive Enterprises Limited has submitted that little if any weight should be
given to the Council’s reasons for the elements of the PLAP unless they are set out
in the explanatory document accompanying the PLAP. In doing so, Progressive
Enterprises seeks to draws a distinction between the explanatory document and
reasons proposed after the development of the PLAP and, in particular, those
reasons provided after the Council has viewed the evidence of the parties on appeal.

[45] It is submitted by Progressive Enterprises Ltd that retaining an element in local
alcohol policy for reasons that were not identified by the Council when first adopting
the draft local alcohol policy removes the policy from its democratic process. Those
new reasons, it is suggested, renders the element as serving a purpose other than
what was intended by the Council.

[46] The test in the Act is not whether the Council has explained itself fully when
adopting the draft local alcohol policy. As we said in Tasman and Wellington at [52]
and [15] respectively, the burden is on the appellant to prove its case. The Council
does not have to justify an element appealed against. However, where reasons are
provided, those reasons will be scrutinised in any appeal to see if the Council has
carefully weighed the concerns of submitters as to the effects of the policy against
the minimisation of alcohol-related harm. Reasons provide transparency and indicate
to the Authority, on considering an appeal, that the authors of the PLAP took into
account the object of the Act and the matters set out in s 78(2) when preparing the
PLAP.

[47] This does not mean that on appeal the Council is constrained in its explanation
or defence of its PLAP. Reasons will assist the parties when considering whether or
not to appeal an element of the PLAP. Reasons will also assist the Authority’s
psideration of whether an appeal against those elements is made out. But the
,ﬁf?jg%%dﬁ}é sons cannot relieve the appellant of the burden of proving its case. As
/ e Council'i BEJ( required to justify the elements appealed against, a lack of reasons
/@ annot mean‘ﬁh t the Council is prevented from justifying an element on appeal. In
| zthis way too, ap éccompanymg explanatory document to a PLAP is not substitute for

\&@ analysis Whléh underpins the PLAP.

Q} y
N /
A}
\\\\\\\:M“Q:“MW‘Z;‘/
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Omissions

[48] In Wellington, we said at that an element that does not exist in a PLAP is not an
element at [95]. There, an appellant sought to insert a definition into the PLAP which
was not there. We said the appeal could not succeed.

[49] In the present appeals, the Police, the Medical Officer of Health, Alcohol
Healthwatch and the Takapuna Residents Group are appealing the exclusion of
Pt Chevalier and Takapuna from the Priority Overlay areas defined by the Council. It
is submitted by the Council that as these parties are disputing the omission of areas
from the definition of the overlay area in clause 2.1.1, their appeals cannot succeed
due to lack of jurisdiction.

[50] There is a distinction between the mere absence of an element in a PLAP, as
was the case in Wellington, and an element in a PLAP which might be unreasonable
in light of the object of the Act because of some aspect of it. In these appeals, it is
submitted by the Takapuna Residents Group that where alcohol-related harm is
clearly and objectively demonstrated to be high for an area, the failure to include that
area as part of the Priority Overlay element of the PLAP is unreasonable. Similarly,
the Police, the Medical Officer of Health and Alcohol Healthwatch submit that an
appeal against the Priority Overlay areas on the basis that certain areas have been
excluded from them is not an appeal against the omission of an element. Rather, the
appeal is brought against the content of an existing element.

[51] The Authority agrees with these distinctions. Where an element can be found in
a PLAP — as opposed to there being no element at all — the Authority has jurisdiction
to consider the appeal in respect of it.

[52] This does not amount to the Authority directing that areas ought to be included
as part of the Priority Overlay areas, as submitted by the Council, or that the
Authority is stepping into the Council’s role as policy-maker. As set out in s 83(2) of
the Act, if satisfied that the elements appealed against are unreasonable in light of
the object of the Act, the Authority must ask the Council to reconsider the element
appealed against. Upon reconsidering the element, the Council may resubmit the
PLAP with the element deleted or replaced by a new or amended element. As we
said in B H Williamson at [37], given that a local alcohol policy is a local policy
response to potential alcohol-related harm, it is appropriate that the only party able to
define, or redefine an element of a PLAP is the respondent Council. That the element
may need to be reconsidered does not amount to a direction that some element
ought to be included in the PLAP. That latter position is beyond the jurisdiction of the
Authority for the reasons already stated.

[53] Notwithstanding that the Authority agrees with the appellants on the narrow
issue of jurisdiction, for the reasons set out below the Authority does not consider
that the appeals have been made out.

T,QJIHL%Q Waitangi
P \J\g r@\s
/"&««\“ 54] Tﬁf@ ﬁra Gambling Alcohol Action Group submits that the Treaty of Waitangi

*orits prin or both, apply to the Act and the Council’s decision making under the
3 Act. Furt ;éf”lt is submitted that the Council is bound by the Treaty by s 4 of the
n@ Local Govﬁiﬁf ent Act 2002. As the Council has consulted with Maori on the PLAP,
"“77%& the/b ependent Maori Statutory Board, Iwi, and Maori have generally
‘\'& to the development of the PLAP, it is submitted that the policy elements
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of the PLAP are “shielded from challenge” on the basis that they are unreasonable in
light of the object of the Act.

[55] The Authority disagrees. As stated in Huakina Development Trust v Waikato
Valley Authority [1987] 2 NZLR 188 at p 210, the Treaty of Waitangi does not form
part of New Zealand’s municipal law unless, and to the extent that it is incorporated
in legislation.

[56] As set out in New Zealand Maori Council v Attorney-General [1994] 1 NZLR
513 at p 517, the principles of the Treaty are “the underlying mutual obligations and
responsibilities which the Treaty places on the parties”. These principles are primarily
‘protection’, ‘preservation’, and ‘partnership’. These obligations, however, are not
unqualified. In New Zealand Maori Council v Attorney-General, the Privy Council
held, at p 517, that: ‘

“With the passage of time, the “principles” which underlie the Treaty have
become much more important than its precise terms.

Foremost among those ‘principles” are the obligations which the Crown
undertook of protecting and preserving Méaori property.... The Treaty refers to
this obligation in the English text as amounting to a guarantee by the Crown.
This emphasises the solemn nature of the Crown’s obligation. It does not
however mean that the obligation is absolute and unqualified. This would be
inconsistent with the Crown’s other responsibilities as the government of New
Zealand and the relationship between Maori and the Crown. This relationship
the Treaty envisages should be founded on reasonableness, mutual
cooperation and trust.”

[57] Section 4 of the Local Government Act 2002 states:

“In order to recognise and respect the Crown’s responsibility to take appropriate
account of the principles of the Treaty of Waitangi and to maintain and improve
opportunities for Maori to contribute to local government decision-making processes,
Parts 2 and 6 provide principles and requirements for local authorities that are intended
to facilitate participation by Maori in local authority decision-making processes.”

[58] Section 4 does not impose the principles of the Treaty on local government.
Instead, s 4 restates that it is the Crown’s responsibility to take appropriate account
of the principles of the Treaty. Section 4 states that principles designed to increase
Maori participation in local government decision-making have been included in Parts
2 and 6 in order for the Crown to meet its responsibilities. In Whakatane District
Council v Bay of Plenty Regional Council [2009] 3 NZLR 799, Duffy J, stated at [33]
that “Section 4 expressly addressed the Treaty of Waitangi and recognises the need
for local authorities to facilitate Maori participation in local authority decision-making
processes.” This requirement is provided in parts 2 and 6 of the Local Government
Act 2002.

1& ConS|stent with the generally accepted position that local government is

/noi‘}idrre ‘d/ ject to the Treaty of Waitangi because it is not a party to the Treaty,

f&fhe partles t a}% Treaty being the Crown (which does not include local governments)

{@ nd Maori. local governments have the statutory obligation to facilitate Maori
z\\ﬁ*p@rtlmpatlon ,a;i? cal government decision-making, local governments do not have
\ c%pﬂgations ndgr the Treaty.

\\{}ﬁj f%f
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[60] The Act does not incorporate the Treaty or its principles. While s 94(1) of the
Act states that a local alcohol policy must be consistent with the Act and the general
law, as already stated the Treaty is not part of the general law of New Zealand. As a
result, it has no authority in relation to local alcohol policies. Moreover, there is no
basis for the position that decisions made in consultation with Méaori or decisions that
take the Treaty or its principles into account are not reviewable by a court. In fact, the
opposite has been held in respect of decisions which do or should take Treaty
principles into account. In New Zealand Maori Council v Attorney-General (supra),
the Privy Council stated at p 524, that:

“The Solicitor-General and the majority of the Court of Appeal (if this is what
they were saying, which is by no means clear) were mistaken in suggesting
that as the question of the manner in which the Crown chooses to fulfil its
obligations under the Treaty is a matter of policy the Court has no power to
intervene unless the Court is satisfied that the policy is unreasonable in a
Wednesbury sense. The question is a matter on which the Court must form its
own judgment on the evidence before the Court.”

Relief Available

[61] In respect of its appeal, Redwood Corporation Limited seeks relief by way of the
deletion or amendment of elements of the PLAP if those elements are found to be
unreasonable in light of the object of the Act. For the reasons already stated, this
relief cannot be granted by the Authority. At best, the Authority can ask the Council
to reconsider the elements appealed against.

[62] However, for the reasons set out below, the Authority is not satisfied that the
appeals by Redwood Corporation have been made out.

The elements under appeal
[63] The Authority now turns to each element which is the subject of an appeal.

Definition and extent of City Centre and Priority Overlay Areas (clause 2.1 and
Appendices 1 & 2)

[64] The Council proposes that in the City Centre and areas defined as ‘Priority
Overlay’ areas, there should be a temporary freeze on the issue of new off-licences
for a period of 24 months. Then, following the expiry of that 24 month period, there
should be a rebuttable presumption against the issuing of new off-licences.

[65] Aside from the substance of the appeals (relating to these aspects of the
Council’s proposed location and density policies) which is discussed below, the
definition of the City Centre and Priority Overlay areas themselves are the subject of

appeals.—_

PAELIPN
/1 ﬁ"’“]n”a“é‘ﬁ[ ( ‘Xthe City Centre, Progressive Enterprises submits that the Council did
f ot apply the‘é;g -based approach which was used to identify Priority Overlay areas.

itted that the Council defined the City Centre based on it being an
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b, that is, for an ulterior purpose to the object of the Act.
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[67] Progressive Enterprises also appeals the Priority Overlay areas on the basis
that they are defined by a set of proxy measures for alcohol-related harm,
supplemented by information from local boards. And in Progressive Enterprises view,
the Priority Overlay areas are defined for the purpose of restricting off-licences. That
is, these areas have not been defined for the purpose of addressing potential
alcohol-related harm in at-risk communities. And, in light of Auckland’s growth
strategy in the Auckland Unitary Plan, it is submitted that the definition of these areas
will result in an unequal and disproportionate policy effect on supermarkets and
grocery stores compared to other types of off-licences (i.e. bottle stores).

[68] It is also submitted that many of the Priority Overlay areas have a lower than
average rate of alcohol-related harm than the Auckland average, which is itself lower
than the New Zealand average. And, the Priority Overlay areas, aside from South
Auckland, do not show any correlation between supermarkets and alcohol-related

harm.

[69] Progressive Enterprises also submits that it is illogical that the PLAP imposes
restrictions on new off-licences in the City Centre and Priority Overlay areas but does
not put any restrictions on new on-licences given the impact of on-licences on
alcohol-related harm.

[70] In short, Progressive Enterprises submits that it is unreasonable in light of the
object of the Act to restrict off-licences by reference to areas defined without
consideration of alcohol-related harm in that area, particularly when these areas have
seen only limited growth in off-licences in recent times.

[71] The Police, Medical Officer of Health and Takapuna Residents Group, in turn,
appeal the Priority Overlay areas based on the fact that they do not include the areas
of Pt Chevalier and Takapuna. The Takapuna Residents Group submits that there is
significant alcohol-related harm in the Takapuna community. The Takapuna
Residents Group adduced graphic evidence of the alcohol-related harm experienced
in Takapuna and submits that in the face of this direct observational evidence, and
the evidence of the Police, it is unreasonable not to have included Takapuna as a
Priority Overlay area when it meets the Council’s risk profile.

[72] For its part, the Council submits that the omission of Pt Chevalier and Takapuna
from the Priority Overlay areas was simply the logical outcome of an evidence-based
process undertaken by the Council.

[73] Redwood Corporation, in turn, appeals the proposed maximum trading hours for
on-licences in the Auckland region of 8.00am to 3.00am the following day. In the
alternative, Redwood Corporation appeals the exclusion of the existing mixed-use
business area on Newton Road between the North Western motorway and Symonds
Street from the City Centre fringe. That is, Redwood Corporation challenges the
boundary of the City Centre as defined by the PLAP. In Redwood’s view, the
boundary is arbitrary because it is defined by reference to the City Centre zone in the
Agpkﬁland\Umtary Plan rather than by reference to evidence of harm caused by
%xb,e_% wézpmnapproprlate consumption of alcohol beyond the boundary.

f’/ Q\’[74] The eOdZe ce of Ms Turner, Policy Analyst at the Auckland City Council is that
when deterr?ig g the Priority Overlay areas, the Council had regard to demographic
nformation,’the nature and severity of alcohol-related harm, the health of residents
; "d,tbefnajﬁf and number of existing licences in Auckland, as required by s 78(2) of
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[75] Specifically, Ms Turner’s evidence is that the Council undertook analysis which
considered both alcohol-related offending and ‘at-risk’ populations groups. These at-
risk groups were identified by reference to research by Auckland’s health authorities
to support the development of the local alcohol policy, and a literature review
undertaken by the Council's Research, Investigations and Monitoring Unit. This
research identified alcohol-related harm based on socio-economic and ethnic
populations. On the basis of this research the Council formed the view that different
types of interventions are warranted to address the different levels of alcohol-related
harm being experienced in Auckland. In addition, the Council reviewed geo-coded
Police crime data for September 2013 to September 2014 and identified that some
communities in Auckland experience greater levels of alcohol-related harm than
others. The Council mapped this alcohol-related crime in Auckland against 2013
deprivation scores for Auckland and concluded that the most deprived areas also
match closely with the areas experiencing the most alcohol-related crime. These
findings also align closely with hazardous drinking statistics.

[76] This process was undertaken, Ms Turner said, in two “rounds”. The first round
was undertaken in late 2013 and early 2014 for determining the areas for inclusion in
the draft local alcohol policy. A second round was then undertaken in late 2014 and
early 2015 for the purposes of the PLAP. The Priority Overlay areas were identified
having regard to the proportion of residents aged 15 to 24 yrs, the proportion of Maori
and Pacific peoples, the proportion of peoples living in high deprivation areas, and
the number of alcohol-related incidents drawn from police data per 1000 residents.
Regard was also had to areas requested by submitters, where those requests were
supported by these indicators.

[77] The evidence of Inspector Shanan Gray, North Shore Police Area Commander
is that between 1 July 2012 and 30 June 2013, Police attended 151 alcohol-related
incidents in Takapuna between the hours of 10.00 pm and 2.00 am. The last
Thursday of the month is particularly of concern to Police as Thursday night is
student night and once a month a single bar in Takapuna has a special licence until
3.00 am. The evidence of the Police is consistent with the graphic evidence
presented by the Takapuna Residents Group of alcohol-related harm on Hurstmere
Road particularly as a result of the special licence.

[78] Ms Turner also gave evidence of how the City Centre definition was arrived at.
This was not an arbitrary definition on the part of the Council by sole reference to the
Auckland Unitary Plan. As Ms Turner pointed out, licences are more concentrated in
the city centre (particularly late-trading premises). The demography of the city centre
differs from other parts of Auckland. There is a high concentration of young people
living in the city centre including full time students who account for approximately
one-third of the city centre residents. And the area is covered by alcohol bans.
Alcohol-related harm is heightened in the city centre.

[79] In response to questions from Redwood Corporation’s counsel, Ms Turner
clarlﬂ;gfmat the city centre was defined by reference to alcohol-related harm in the
flfé@nﬁ&nq w\“‘a\@d the Unitary Plan boundary was adopted to make the policy more

A @39 1o be | lm%lgmented In Ms Turner’s words:

57
ﬁ“f : ..we've sgd the same definition rather than coming up with one that is nearly
V2l Xactlyt e same.”

%

A nty considers that the Council has followed a robust process of
determining the Priority Overlay areas based on the criteria it used.
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These criteria are, by definition, proxies which help identify areas where alcohol-
related harm may be greater in some areas relative to others. There is nothing
untoward in this and there is nothing before the Authority that challenges those
criteria.

[81] The Authority is also of the view that alcohol-related harm in Takapuna and
Pt Chevalier was considered by the Council against its criteria for analysis. Relative
to other parts of Auckland, Takapuna ranked lower in terms of all four criteria
employed by the Council. So too did Pt Chevalier. Undoubtedly different results may
have resulted from the use of different criteria or different weight being applied to the
criteria used by the Council, but that does not make the Priority Overlay areas
unreasonable. The Authority accepts that Council applied a risk-based approach to
identifying the Priority Overlay areas.

[82] The Authority does not consider that the Priority Overlay areas have an unequal
and disproportionate policy lmpact on supermarkets and grocery stores compared to
other types of off-licences. This is discussed below in relation to the impact of the
“freeze” and “rebuttable presumption” elements of the PLAP.

[83] Similarly, the Authority does not consider that it has been established that the
City Centre boundary has been defined arbitrarily simply because it is defined by
reference to the Auckland Unitary Plan. The city centre was defined by reference to
alcohol-related harm first and referenced against the Unitary Plan boundary to more
easily implement the policy.

[84] Otherwise, the Authority is not satisfied that it has been shown that it is illogical
that the PLAP imposes restrictions on new off-licences in the City Centre and Priority
Overlay areas but does not put any restrictions on new on-licences given the impact
of on-licences on alcohol-related harm. The proposed cls 5.1.4 -5.1.5 and 5.2.2 —
5.2.3 impose restrictions on on-licences in the Priority Overlay areas. Given the
nature of off-licences, it has not been shown that these restrictions are unreasonable
in light of the object of the Act because they are different from those which apply to
on-licences.

[85] For these reasons, the Authority is not satisfied that the definition of the Priority
Overlay areas and the definition of the City Centre are themselves unreasonable in
light of the object of the Act.

Local Impacts Report (clauses 3.1.1, 4.1.1, 4.2.1—4.2.3, and 5.1.1 of the PLAP)

[86] Clauses 4.1.1 and 5.1.1 of the PLAP propose that when determmlng whether to
issue a licence for premises that have a risk profile of “low” to “very high” as per the
Sale and Supply of Alcohol (Fees) Regulations 2013, the DLC and the Authority
should have regard to a “Local Impacts Report”. As previously noted, cls 4.2.1- 4.2.3
have similar provisions in relation to renewal applications.

ot WW&.Q:;?‘.;%

Ted lﬁéﬁ%p se of the report is to provide the DLC and the Authority with
;jﬁformatlon ﬁql;. nt to their respective decision-making functions under the Act (cl
@1 1). Respo g yility for preparing the Local Impacts Report is proposed to rest with
%the Licensing Insi/ pector.

\{ggj ~Progre: sjv /Enterprlses and Foodstuffs North Island Limited submit that there is
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but in any event, the Local Impacts Report is ulfra vires s 77 of the Act. Foodstuffs
also submits that as the temporary freeze and rebuttable presumption are linked to
elements of the Local Impacts Report, if the Local Impacts Report is found to be ultra
vires those inter-related elements must also be reconsidered by the Council.

[89] Foodstuffs submits that the requirement for inspectors to prepare Local Impacts
Reports and the direction that the DLC and the Authority should have regard to the
report, are not permitted policies under s 77(1) of the Act, the Local Impacts Reports
not being a policy on one of the matters listed in s 77(1). In Foodstuffs’ submission,
the relevant clauses of the PLAP are instead policies on what information inspectors
are to provide to the DLC and the Authority and to what information the DLC and the
Authority must have regard. The PLAP also makes it mandatory for the inspector to
prepare the report when the inspector is required by s 197(4) of the Act to act
independently in the performance of its function. For these reasons, it is submitted,
the Local Impacts Report elements are ulra vires s 77 of the Act.

[90] For its part, the Council submits that while s 77(1) does not expressly refer to
mechanisms such as Local Impacts Reports, nor does s 77(1) preclude them.
Section 77(1) says that a local alcohol policy may include “policies on” any or all of
the matters listed relating to licensing (and no others). The Council submits that the
words “policies on” indicates that it was intended that territorial authorities have a
degree of latitude when formulating local alcohol policies and that Local Impacts
Reports are intended to provide information that will assist the DLC or the Authority
make a determination on the matters in s 77(1)(a) and (d).

[91] The Authority does not consider that Local Impacts Reports are ultra vires
s 77(1) of the Act. This is because Local Impacts Reports are merely information.
The Explanatory Document to the PLAP states at [26] that the PLAP:

“includes a special reporting process to help inform the DLC and ARLA’s
decisions about the location and density of new licences. It recommends that a
Local Impacts Report should be prepared for certain licence applications in
certain locations.”

[92] The information sought includes information on existing premises within the
reporting area, the presence of sensitive sites (such as early childhood centres,
education facilities, addiction treatment facilities, or marae) in the reporting area,
transportation options, land uses in the area, and the nature and severity of alcohol-
related harm in the area, amongst other things. Currently, there is nothing preventing
this information from being put before the DLC or the Authority, and the information
can already be provided by any of the reporting agencies under s 103 of the Act. As
Mr Court, Alcohol Licensing Inspector for the Council said, the contents of a Local
Impacts Report is generally what can be in an inspectors’ report but nevertheless it is
expected that the Local Impacts Report will “be faster and more consistent”.

[93] The Local Impacts Report is not a policy, and as such it is not precluded by

}‘pﬁt e Act. The Local Impacts Report does not guide a decision-maker. The

/P\L“?A “meféiy) tequires that in certain types of applications (determlned by reference

f\\l@ risk and t \} cations set out in Appendix 5 to the PLAP), ‘more’ information than
{ mlght otherwﬁ@ Fe put before a decision-maker, is to be considered.

1_\(194] Thfiﬁf Impacts Report will facilitate consistent reporting and decision-

N ing the Auckland region. To this extent, the Local Impacts Report is akin
to*af;;jg& al ‘information standard’ which seeks to articulate best practice. While a

:z?



19

local alcohol policy may not be the ideal place to state such a requirement or
standard, given it is not a policy, its presence in the local alcohol policy is not
precluded by s 77(1). Were it not there, the Local Impacts Report could still be given
effect to by reporting agencies.

[95] Some of the information that the Inspector is required to produce depends on
that information first being provided to the Inspector by another agency. For example,
crime data from the Police. This again, however, does not mean the Local Impacts
Report is unreasonable in light of the object of the Act. Clause 3.1.4 states that the
Local Impacts Report should address the matters set out in that clause “to the extent
the information is available”. If certain information from other reporting agencies is
not available to the Inspector, then it need not be included. Whether it is available is
a matter for agreement between reporting agencies as part of the implementation of
the report.

[96] The Authority does not consider that independence of the Inspector is
compromised by the mandatory nature of the Local Impacts Report. The Council is
not seeking to dictate the way the Inspector may interpret, comment on, or make a
recommendation to the DLC based on the information in the report. Nor does the
Local Impacts Report fetter the ability of the Police, Medical Officer of Health or
Inspector to provide a s 103 report. The Police’s and Medical Officer's of Health
discretion under s 103 of the Act to oppose an application is not impacted by the
Inspector providing a Local Impacts Report. Section 103 reports are not constrained
by the fact that certain information is to be put before the Committee or Authority. To
the extent that Local Impacts Reports will be “more consistent’ than
s 103 reports, accords with the function of the chief licensing inspector to foster
consistency in the enforcement of the Act (s 197(6)).

[97] An applicant will not be prejudiced by fulsome information being before the
DLC. The applicant will have a copy of that information when seeking to satisfy the
DLC of the criteria in s 105 of the Act. Applicants will have the same information
available to them as the DLC such that they can dispute that information if required,
to satisfy the Authority of the matters in s 105 of the Act.

[98] Progressive Enterprises argues that a Local Impacts Report without context
could prove problematic. For example, where Police are required to provide crime
data in respect of an application but choose not to oppose the application, the
decision-maker may still be encouraged to decline the application on the basis of the
crime-statistics despite there being no advice from the Police about what these
statistics mean and despite the fact that the Police may themselves not share the

concerns.

[99] The Authority does not agree this is problematic. Regardless of the lack of
opposition, it is the decision-maker who must be satisfied that the criteria in the Act
are met. An applicant should not be able to shelter behind the fact that reporting
agencies may not have put fulsome information before the DLC or Authority in

/es@ee@a licensing application.
! M\g@{

Af’l OO As 6 ve recognised in licensing applications before the Authority, it can be
=fvery dn"flcuT jp communities to have input into licensing decisions which affect them
u? when there gzﬁo oppos;tlon from reportlng agencies. Where there is no opposmon
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information relevant to a licensing application is before the DLC and the Authority.
As Ms Turner told the Authority, the idea for Local Impacts Reports came out of
community concerns around schools, and such issues not being taken into account
in licensing decisions. To the extent that this is not happening, as counsel for the
Takapuna Residents Group put it, this information is:

“the type of information that protects communities from alcohol-related harm.
These reports will enable appropriate conditions to be put in place. They also
recognise that the current process is not working effectively for communities.”

[101] The fact that the DLC or Authority is to have regard to the information does not
render the Local Impacts Report unreasonable. As Brown J said in J & C Vaudrey
Ltd v Canterbury Medical Officer of Health [2016] NZCA 53 at [41] the requirement to
‘have regard to’ a matter imports only an obligation to give genuine attention and
thought to the stipulated matter.

[102]For these reasons, the Authority is not satisfied that the Local Impacts Report is
unreasonable in light of the object of the Act.

Temporary Freeze and Rebuttable Presumption in City Centre and Priority Overlay
Areas (cls 3.2.1, 4.1.4(a), 4.1.5, 4.1.6(a), and 4.1.7)

[103]As already noted, the Council proposes that in the City Centre and Priority
Overlay areas, there is to be a temporary ‘freeze’ on the issue of new off-licences for
a period of 24 months. Then, on the expiry of that period it is a rebuttable
presumption that no new off-licences will be issued in the City Centre and Priority

Overlay areas.

[104]Foodstuffs and Progressive Enterprises have appealed those elements of the
PLAP that relate to the imposition of this temporary freeze and rebuttable

presumption.

[105]It is submitted by both Foodstuffs and Progressive Enterprises that the
rebuttable presumption is ultra vires s 77(1) of the Act as the rebuttable presumption
is not a policy on whether further off-licences should be issued in stated parts of
Auckland (per s 77(1)(d)). But even if it is not ultra vires, it is submitted that the
rebuttable presumption is vague. While the elements state what sources of
information ought to be considered when determining whether the presumption has
been rebutted, the elements do not state the circumstances or matters which, if
established, will rebut the presumption. This leaves the element subjective as it is
unclear whether it will be applied strictly or flexibly, and it is unclear how much weight
will be given to it by decision-makers. Progressive Enterprises also notes that if the
freeze is not mandatorily imposed, as it does not actually operate as a ‘freeze’, the
public will be confused as to its operation.

esé/ Sments are unreasonable in light of the object of the Act because they

;/Q’aﬁply onIy ﬁc’n ff-licences when on-licences are at least equal, if not greater,

{Qcontnbutors ‘t@ Icohol-related harm. It is submitted that the freeze and rebuttable

i m]g)resump’uon %ﬁ:@ inconsistent with the evidence that supermarkets and grocery stores

@re not asg a&ed with an increase in alcohol-related harm in the central business
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submitted that the temporary freeze is a disproportionate response to the harm
sought to be addressed.

[107]1t is also submitted that the effect on supermarkets will be inconsistent with the
Council’s aspirations for its Unitary Plan and how that plan proposes to deal with
anticipated growth in Auckland and the need for additional supermarkets and grocery
stores in the central business district. And, these elements are likely to have
unintended consequences for other parts of Auckland notably because, it is
suggested, the freeze will constrain the ability of areas to be developed in response
to changing demographics and city planning. Where demand exists for supermarkets
in a Priority Overlay area, developers will be driven to develop on the edge of the
area to avoid the freeze and rebuttable presumption. It is submitted that this is again,
at odds with the Auckland Unitary Plan. These are particularly concerns for South
Auckland and the CBD given the tight zoning restrictions on the location of
supermarkets and grocery stores and the Independent Hearing Panel's finding that
the zone provisions in the Unitary Plan need to be amended to provide land to cater
for supermarkets and grocery stores.

[108] In this regard too, it is submitted that the Council has failed to recognise the role
of supermarkets in improving the economic well-being and social amenity of
communities at a localised level and their importance to development of a more
efficient city.

[109]In Foodstuff's and Progressive Enterprises’ view, the benefits of the temporary
freeze will also only be marginal because a restriction on new supermarkets and
grocery stores will make only a very limited impact on the actual accessibility of
alcohol given that most Priority Overlay areas already contain a supermarket or
grocery store. Further, the elements are not sufficiently connected to the risk of
alcohol-related harm in some of the Priority Overlay areas as, in some cases, the
rates of alcohol-related harm are lower than both the Auckland average and the

national average.

[110]Finally, Foodstuffs and Progressive Enterprises submit that cl 4.1.3 which states
that cl 4.1.2 overrides cl 4.1.1 is ambiguous which adds to its unreasonableness.
Similarly for cls 4.1.5 and 4.17.

[111] SkyCity submits that while the freeze may have a chilling effect on new licence
applications, particularly where investment in a new building is required, the freeze
cannot fetter the DLC or the Authority, and accordingly the freeze cannot operate as
a prohibition on new licences.

[112] The Council, on the other hand submits that restricting the issue of new off-
licences in the Priority Overlay areas is likely to minimise alcohol-related harm given
the correlation between off-licence density and alcohol-related harm. And the Priority
Overlay areas have been identified on the basis of relevant risk factors. The
pggﬁs%g,ﬂg@bgf off-licences in Neighbourhood Centres, particularly in residential centres,
f?,m?\ér{ef‘a%s;; e availability of alcohol to at-risk populations. These populations are
iﬂfgjfeﬁerally‘lg‘é%\ obile due to the areas being areas of high deprivation.

2 1z
§§§%1 13]The Co}m il submits that given this, there is sufficient evidential basis to invoke
Z‘&‘g &he precauti principle in relation to new off-licences in the City Centre, Priority
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[114] The Authority considers that the freeze and rebuttable presumption elements, at
best, provide guidance to the Committee and the Authority on the Council’s preferred
outcome. They do not operate automatically to prevent the issue of off-licences in all
cases. A licence may still be issued where an applicant, in light of the information
contained in the Local Impacts Report, satisfies the DLC or Authority that a licence
should be granted.

[115] The Authority does not agree that the rebuttable presumption is ultra vires
s 77(1) of the Act. The rebuttable presumption is a policy that goes to whether
further licences should be issued for stated parts of Auckland. In the Authority’s
view, the rebuttable presumption falls within the types of policies permitted by
s 77(1)(d) of the Act and provides some guidance to the DLC and the Authority on
the Council’'s preferred treatment and outcome of certain licensing applications.

[116] As the parties have acknowledged, these elements do not act as a prohibition
on the issue of licences. Because the local alcohol policy is but one of the matters in
s 105 to which the DLC or the Authority must have regard to when deciding whether
to issue a licence, a licence may still be issued depending on the weight given to the
local alcohol policy relative to the other matters in s 105. While the Council hopes
that the DLC or Authority will give significant weight to the freeze and rebuttable
presumption, that remains a matter for the decision-maker.

[117] The rebuttable presumption is able to be considered on a case by case basis
having regard to the information in the Local Impacts Report and information put
forward by the applicant. As the circumstances of each application will vary, the
rebuttable presumption simply requires that in certain cases, the information required
to persuade the DLC will be greater than what might otherwise be the case. The
effect of this is that the rebuttable presumption may require the applicant to provide
more information to the DLC to satisfy it that the criteria in s 105 have been met.
Alternatively, the applicant may need to state how the applicant proposes to address
a matter of concern. This will, in time, lift the quality of applications.

[118] The Authority is also not persuaded that there will be unintended consequences
for Auckland as a result of the PLAP or that the freeze or rebuttable presumption is
disproportionate in effect. While there will undoubtedly be development pressures
arising from the application of the Auckland Unitary Plan as regards supermarkets in
residential areas (which may see some supermarkets developed outside Priority
Overlay areas), the Authority consider that this impact is overstated. The freeze and
rebuttable presumption are not intended to operate in metropolitan centres. Nor will
they apply to town centres or local centres unless those centres are in the Priority
Overlay areas. As the Authority heard from Mr Andrews, Team Manager Resolutions
within the Resource Consents Department of the Council:

“Supermarkets are already well-established in the City Centre and Priority

~Overlay. The Priority Overlay affects a relatively small proportion of centres.

/ Z"?J‘Fé%l&\@ghbourhood Centre zone anticipates smaller scale supermarkets where
O

- an @72@ allows. New off-licences for supermarkets are not precluded in the
5?/ City ’@‘iyre or Priority Overlay (after the temporary freeze) or in Neighbourhood
{giﬁ Centré}é)ithere is simply a higher threshold for granting because the
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[119]And, as Mr Foster, independent planning consultant and Director of Zomac
Planning Solutions Limited, for Progressive Enterprises acknowledged under cross-

examination:

‘with a typical type of supermarket that the Progressive builds these days |
would expect that it should have more that 50% chance of rebutting [the
presumption]’”.

[120]The Authority does not agree the rebuttable presumption is not sufficiently
connected to the risk of alcohol-related harm in respect of neighbourhood centres.
The evidence of Dr Cameron, Associate Professor in the Deprtment of Economics at
the University of Waikato, for the Council is that off-licence density is associated with
higher levels of violent offences, sexual offences, and drug and alcohol offences.
And, under cross-examination, in response to questions about whether there was a
risk assessment of different neighbourhood centres, Ms Turner said:

“ .. the risk is about the type of centre and the way that makes alcohol more
accessible than it would if the sfore located in a larger centre that wasn’t so
residential in nature. So that's the risk analysis that was undertaken.”

[121]Finally, the Authority does not share the view that cl 4.1.3 is ambiguous or
vague. Clause 4.1.3 means that over and above the Committee having regard to a
Local Impacts Report (cl 4.1.1), in neighbourhood centres there is a presumption
against new licences (cl 4.1.2), which presumption may be rebutted having regard to
the information in the Local Impacts Report and any other information put forward by
the applicant (cl 3.3.3). The same applies in the case of cls 4.1.5 and 4.17.

[122]For these reasons, the Authority does not find that it has been established that
the temporary freeze or rebuttable presumption is unreasonable in light of the object
of the Act.

Off-licence Trading Hours of 9.00 am to 9.00pm (¢l 4.3.1)

[123] The current off-licence trading hours are 7.00 am to 11.00 pm, which are also
the default national maximum trading hours set out in s 43 of the Act.

[124] Prior to the coming into force of s 43, the Sale of Liquor Act 1989 did not specify
the hours of operation of licensed premises. Hours were dealt with by way of a
discretionary licence conditions.

[125] Clause 4.3.1 of the PLAP now proposes that the maximum trading hours for off-
licences in the Auckland region are to be 9.00 am to 9.00 pm, Monday to Sunday
inclusive. The Explanatory document accompanying the PLAP says that these hours:

« . .limits the availability of alcohol, in particular: Young people’s exposure to
alcohol in the moming; and to legal age users at times when prior consumption
of alcohol is more likely to influence purchase choices and there is strong
/ ?‘\? ence of alcohol-related harm occurring (that is, late in the evening).”
7 f:
”%“ [ 26] Bé“fq{%\ the Authority, the Council submitted that reducing off-licence trading
/51 hours is ngEunreasonable in light of the object of the Act due to a number of factors.
,;% It is submitted that there are elevated levels of alcohol-related dwelling violence and
,;g“’ A dlsorderj 8/ domestic violence) throughout the day and week rising from 7.00 am,
%{f&gﬁ " d&ﬁﬁgat 12.00 midday, 4.00 pm and 7.00 pm. Changing the morning opening
S ;j’ré‘ 7.00 am to 9.00 am is intended to reduce the exposure of young people
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to alcohol in the morning. It is intended also to reduce opportunities for alcoholics and
problem drinkers to commence the consumption of alcohol earlier in the day. At the
other end of the day, reducing the closing hours from 11.00 pm to 9.00 pm is
intended to reduce the opportunities for off-licence sales which the Council says are
more likely to lead to harmful drinking.

[127]Foodstuffs and Progressive Enterprises have appealed this element of the
PLAP. Both submit that the proposed maximum off-licence trading hours are
unreasonable in light of the object of the Act because they would constitute a
disproportionate or excessive response to perceived problems and that they are an
oppressive or gratuitous interference with the rights of people affected. The Council,
on the other hand, says that a 12 hour trading period allows for the safe and
responsible sale and supply of alcohol without having a significant economic impact
on off-licence sales so as to amount to a disproportionate response to the problem of
alcohol-related harm across Auckland. It is further submitted that the restrictions at
both ends of the day are aimed at at-risk drinkers (e.g. younger drinkers) rather than
those who drink safely and responsibly.

[128] Foodstuffs and Progressive Enterprises submit that due to the geographic size
of Auckland, the diversity of individuals and communities within Auckland, and the
large variation in alcohol-related harm between different parts of the region, Auckland
cannot reasonably be treated as if it were a single homogenous area for the
purposes of the PLAP. Moreover, because the PLAP proposes the same maximum
off-licence trading hours for all parts of the region, and to all communities, those
hours cannot be said to be a response to local issues. In this way, it is submitted that
the maximum off-licence trading hours element is a:

“blunt ‘blanket’ policy which would apply regardless of any local issues as to
alcohol-related harm, but in addition would impose on all communities in the
region the most substantial off-licence trading hours restriction of anywhere in
New Zealand.”

[129]In Foodstuffs’ submission, there is no evidence to justify such a policy applying
to those parts of the region where alcohol-related harm is relatively low, particularly
when the aggregate of alcohol-related harm in Auckland, considered as a whole, is
no worse than the rest of New Zealand generally.

[130] Foodstuffs submits that the maximum off-licence trading hours element is
premised on the ‘availability or total consumption theory’ rather than anything specific
or local to Auckland and its residents. It is submitted that instead of seeking to
address issues that arise in Auckland, the element is an attempt by the Council to
impose what the Council considers to be ‘better’ default hours than those specified
by Parliament in s 43(1)(b) of the Act.

[131]In addition, it is submitted that because consumers are able to shift the time in
which they purchase off-licence alcohol, off-licence trading hours restrictions will not
control_consumption except perhaps for those who are unable to purchase their
/@k\{hﬁﬂg othr times, or who fail to plan ahead.

\
’132]ln con ras\t the Police, Medical Officer of Health and Alcohol Healthwatch
i utsubmlt that moiWIthstandlng that there are fewer national and international studies
| “’“'relatlng to th ssociation between alcohol-related harm and off-licence trading hours
@han for J;q/ snce hours, there remains a basis for concluding that the proposed
(@trgcyq\rlséml help reduce alcohol-related harm. Given the level of alcohol-related
W"
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harm in Auckland, it is submitted that it is appropriate for the Council to take a
precautionary approach to off-licence hours.

Night (Closing Hour) Restriction

[133] The Council says that restricting the sale of off-licence alcohol after 9.00pm is
aimed at preventing opportunities for late-night ‘top-up’ alcohol purchases and
excessive ‘pre-loading’ and ‘side-loading’ and corresponding high levels of
intoxication.

[134] The Authority heard evidence from Alcohol Healthwatch and medical
practitioners.  Professor Jennie Connor, epidemiologist and Chair in Preventive
Social Medicine at the University of Otago Medical School, for Alcohol Healthwatch
gave evidence of studies that while evidence of reduction in harm from specific
reductions in trading hours of off-licences is sparse, overseas studies support the
relationship between off-licence trading hours and alcohol consumption and harm.
Professor Connor went on to say that:

“New Zealand population survey data from the Intemnational Alcohol Control
Study showed that purchases from off-licences in New Zealand after 10pm
were approximately twice as likely to be made by heavier drinkers (those
drinking larger quantities and/or more frequently). Closing off-licences earlier
could be expected to particularly reduce access to alcohol for heavy drinkers,
who suffer, and cause, the most alcohol-related harm.”

[135] The Authority also heard from Dr Rainger, independent health consultant and
designated Medical Officer of Health, and from a number of senior emergency
department doctors including Dr Anil Nair, Dr Iris Chan, Dr Willem Landman, and Dr
Tom Mulholland for the Medical Officer of Health. The Authority also heard first hand
from residents in Takapuna of alcohol-related harm they experienced in their
community.

[136]Dr Rainger gave evidence that an Australasian College for Emergency Medicine
(ACEM) snapshot of hospital presentations showed that in 2016, 15.4% of all
presentations in Auckland were alcohol related, in comparison to 8.3% nationally. In
2013, those figures were 19.3% compared to 18% nationally. Dr Rainger gave
evidence that restricting the availability of alcohol is widely recognised as one of the
best policies for addressing unacceptable levels of alcohol-related harm. According
to Dr Rainger, the most reliable evidence for minimising alcohol harm shows that
there are five policies which are effective for reducing alcohol-related harm including:
reducing availability of alcohol either through hours of opening or numbers of
retailers; restrictions on marketing of alcohol product; drink driving countermeasures
including reducing the drink driving limit; increasing price; and increasing the
purchasing age. Out of these five policies, reducing the availability of alcohol was
highlighted as one of the top three policy options in terms of cost effectiveness to
implement and its effectiveness for reducing harm from alcohol.

e I S
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},/I;iyz.?jjjwméQ"~Q,gman, Clinical Director at Waitemata District Health Board, for the
{&g‘:j\/l’“edicalﬂ’x icar of Health, in turn gave evidence of the impact of pre-loading and “re-
(/égfloading” (orside-loading). Dr Landman gave evidence that the consumption of a
|21 large quantity’af alcohol in a short period of time increases the risk of intoxication and
ﬂ,;;a person ﬁ% not feel the effects of alcohol resulting in becoming extremely
\Q%fﬁi’ intoxicate@y Fhis also impairs thinking processes so that often a decision to side-load

%s\@gggjﬁ% severely intoxicated state. Both Dr Mulholland, Senior Medical Officer in
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the Auckland City Hospital, Department of Medicine, and Dr Landman also spoke of
the effects of fatigue from being awake in the early morning impairing thinking
processes which compound the risk of alcohol-related harm. This was also supported
by Dr Connor for Alcohol Healthwatch.

[138] Dr Nair gave evidence that there is little health data that shows the relationship
between alcohol-related emergency department presentations and the source of the
alcohol associated with the presentations but the Auckland Hospital Emergency
Department Report shows that alcohol-related presentations around 1.00 am on
Saturday and Sunday mornings indicates that off-licences are the source of last drink
in the majority of cases. While this does not show where alcohol was purchased prior
to this last drink (and with on-licences still open at this time the harm cannot be
categorically linked to off-licences), the suggestion is that off-licence premises are a
contributor to late night alcohol-related presentations .

[139] The Authority also heard evidence from Dr Clough, Senior Economist at the
New Zealand Institute of Economic Research, for the Council, that up to 80% of
alcohol sold in Auckland is sold from off-licence premises. That is, most of the
alcohol consumed in Auckland is consumed in an unlicensed venue.

[140]Ms Turner for the Council, in turn, gave evidence that across the week, region-
wide violent and disorderly offending steadily rises from 7.00 am, and between 7.00
am and 8.00 am offending doubles climbing to a peak at 12.00 midday before
peaking at around 12.00 midday, 4.00 pm and 7.00 pm. At, or around, 12.00 midnight
there is a sharp drop-off in violent and disorderly offending. This pattern of reported
violence and disorderly offending for Auckland, said Ms Turner, correlates with the
current off-licence opening hours of 7.00am to 11.00pm. And, Ms Turner gave
evidence that in 2016, 86% of offenders nationally had their last drink somewhere
other than in licensed premises.

[141]Ms Natalie Hampson, Associate Director at Market Economics Limited, for
Progressive Enterprises, gave evidence showing that there is a rise in both dwelling
and non-dwelling related violent and disorderly offending in the late evening. There is
a rise in dwelling offences after midnight which then starts to drop off after 1.00 am.
Non-dwelling offences start to rise earlier — after 10.00 pm — and peak at 12.00
midnight before starting to drop off again. Again, the overall the pattern of violent
and disorderly offences between the hours of 7.00 am and 12.00 midnight correlates
with off-licence trading hours.

[142]Ms Turner also gave evidence that the research both overseas and in Auckland
strongly supports this correlation between the temporal availability of alcohol and the
incidence of alcohol-related harm, and this research recommends that decreasing
hours is a means to reduce alcohol-related harm.

[143]In terms of the effectiveness of the element, of the 811 “public-facing” off-
licences (i.e. retail bottle stores and supermarkets) in Auckland, the most common
closjng\me is 11.00 pm (52%) although 81% close between 9.00pm and 11.00pm.
rd to the actual trading hours of premlses 65% of off—llcenoes will Ilkely

-~
%144]Th/ef ority also heard evidence that 25% of Aucklanders had reported risky
N dﬁpk n,g‘@@%wour in the ‘last four weeks’ and that those most likely to be engaging
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in risky drinking are younger people aged 15 to 24, those in South/South-East
Auckland, and Maori and Pacific populations. Ms Turner gave evidence from the
Attitudes and Behaviours towards Alcohol Survey undertaken by the Health
Promotion Agency, that of those people who presented in the Auckland City
Emergency Department, 28% live in the most deprived areas (which are included in
the Priority Overlay areas). These at-risk groups are the ones who are most likely to
be affected by the 9.00 pm closing hour as purchasing off-licence alcohol is likely to
be a cheaper source of alcohol than from on-licences. This evidence is consistent
with the evidence of Dr Clough who said that the 9.00 pm restriction is most likely to
target young persons who engage in pre-loading behaviour. Dr Clough gave
evidence that young people between the ages of 18 to 24 yrs currently do most of
their alcohol spending between 9.00 pm and 11.00 pm.

[145] The Authority heard evidence that pre-loading is a well-planned activity, and as
a result it was submitted that off-licence trading hours restrictions will not control
consumption except perhaps for those who are unable to purchase their alcohol at
other times, or who fail to plan ahead. While this may be true generally, Sergeant
Matthews, Police Officer stationed at Counties Manukau District Headquarters, for
the Police gave evidence that pre-planning is not a feature of lower socio-economic
groups where the relationship between the purchase of alcohol and consumption is
more immediate. That is, because the opportunities for stockpiling alcohol are limited,
alcohol is not consumed when it is not available to be purchased.

[146] Notwithstanding that evidence of reduction in harm from specific reductions in
trading hours of off-licences is sparse, there is evidence to establish a relationship
between off-licence trading hours and alcohol consumption and harm. Given the level
of alcohol-related harm in Auckland, the Authority does not consider that it has been
established that the closing hour restriction is unreasonable in light of the object of
the Act. Given this evidential basis for the closing hour restriction, if the Council
considers the closing hour restriction for off-licences has the possibility of meeting
the object of the Act, then the Council is entitled to test whether that possibility is a
reality.

Morning (Opening Hour) Restriction

[147] Turning to the restriction on morning hours, the Council submits that the
restriction on the sale of alcohol before 9.00 am will help reduce the availability of
alcohol to those with alcohol dependencies and other vulnerable drinkers, avoid the
exposure of minors to alcohol before school, and avoid ‘post-loading’ behaviour.

[148] Foodstuffs and Progressive Enterprises submit that there no evidence that the
exposure of young people to alcohol before 9.00 am will lead to excessive or
inappropriate consumption of alcohol or to alcohol-related harm. Instead the
evidence shows that alcohol-related harm is lowest in the morning. In any event,
even if the restriction is in place, alcohol will still be on display in supermarkets and
grocery stores prior to that time and young people will still be exposed to alcohol
adyed@ng before school hours.

f“zzl“g]'l"‘ﬁ“e";"\x}ajanatory document accompanying the PLAP says the most common
ropening ﬂ@x for off-licence premises in Auckland is 9.00 am. Progressive
Enterpnses?rs bmits that this fails to take into account the difference between
supermarkets and grocery stores, and bottle shops. Bottle shops, it is submitted, do
t have £ /ame customer base to warrant opening until 9.00 am or 10.00 am. But,
‘any,evertt, the most common opening time is irrelevant to the object of the Act.
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Given bottle shops do not open until later, it is submitted the restriction on opening
hours only affects supermarkets. Further, the evidence shows that the restriction on
morning hours will not make a material difference in some parts of Auckland.

[150]On the other hand, the opening hour restriction restricts the ability of those who
do wish to purchase or consume alcohol safely and responsibly. This differential
treatment of bottle shops and supermarkets and grocery stores, and the impact on
the latter's customers, it is submitted, means the opening hours restriction on off-
licences is a disproportionate response to the problem sought to be addressed.

[151] Foodstuffs also submits that there is no evidence that restricting opening times
will reduce alcohol-related harm in relation to alcoholics. Alcoholics will still be able
to purchase alcohol at other times of the day. And, the restriction in opening hours
does not mean their dependency on alcohol will be lessened in any way. Similarly, it
is submitted that there is no evidence that restricting opening times will reduce post-
loading especially as those who might be purchasing alcohol for the purposes of
post-loading are unlikely to be able to do so anyway if they are intoxicated.

[152]During the hearing, Ms Hampson gave evidence for Progressive Enterprises
which highlighted a spike in violent and disorderly behaviour at 1.00 pm. Amongst
other things, the Council submits that a restriction on off-licence morning sales will
reduce this spike by cutting down on the drinking time in the morning which may be
impacting on this spike. Ms Turner for the Council gave evidence based on a 2011
national survey, that those people who purchase alcohol in the morning are more
likely to be heavy drinkers. And Mr Poole, Operations Manager Auckland Bridge,
Salvation Army, for the Council gave evidence that those suffering from alcohol
addictions could be spontaneously tempted to drink if they see off-licences open. It is
also argued that the time between the purchase of alcohol and its consumption may
be contributing to an increase in drink driving offences between the hours of 10.00am
to 11.00am and 11am to 12.00 midday.

[153]Having regard to the evidence before the Authority, the Authority is not satisfied
that there is a sufficient evidential basis to a support an opening hour restriction. The
cause of the 1.00 pm spike referred to in Ms Hampson’s evidence was not
satisfactorily explained. The Authority is not satisfied that off-licence morning sales
causes or contributes to this spike and therefore cannot be satisfied that a restriction
on off-licence morning sales might reduce it.

[154] The evidence that those people who purchase alcohol in the morning may be
more likely to be heavy drinkers, and those suffering from alcohol addictions could be
spontaneously tempted to drink when passing by an off-licence, and that early
morning purchases of alcohol may be contributing to an increase in drink driving
offences in the late morning is, at best, circumstantial.

[155]In terms of post-loading the Authority only heard limited evidence from Mr
Fowler Manager of the Mangere East Community Centre, for Alcohol Healthwatch of
eurrences of all-night partying in Mangere. While Mr Fowler was of the view that
Q;a Cés‘:’ &@;&lcohol earlier in the morning would have the potential to fuel and cause

\gff’nore alc@@ elated harm, there was no evidence to substantiate this.
GT

ther hand, Dr Fairgray, Director of independent research company
mics Limited, gave evidence that 43,000 to 55,000 households may

[156]On th:
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potentially be affected by the morning restriction on off-licence sales. This
inconvenience, while perhaps not large in the overall scheme of things, is a
consequence of the disproportionate effect that the restriction on opening hours will
have on supermarkets (and their customers).

[157]In the absence of stronger evidence to a support an opening hour restriction,
the Authority considers that, on balance, the opening hour restriction is unreasonable
in light of the object of the Act.

[158] The morning restriction is part of the same element as the evening restriction.
Accordingly, all of clause 4.3.1 is deemed unreasonable in light of the object of the

Act.

[159] The Authority does not consider that the morning hour restriction is severable
from the closing hour restriction. Whether the element could have been drafted as
two elements is not something that the Authority needs to consider. The element is
drafted as a single element. The Authority notes, however, that the construction of
the element is similar to the construction of s 43(1)(a) which sees the maximum
trading hours as including both an opening and closing hour component as part of
the ‘trading hours’. And the expression in s 77(1)(a) of the Act is “maximum trading
hours”. This implies both an opening and closing hour.

[160] Given this, the Council is asked to reconsider the maximum trading hours for
off-licences (i.e. clause 4.3.1) noting, however, that the Authority considers that it is
the opening hour aspect of the element that renders it unreasonable in light of the
object of the Act.

Maximum Trading Hours for on-licences In the City Centre (8.00 am to 4.00 am the
following day) (cls 5.3.2 and 5.3.3)

[161]Clauses 5.3.2 of the PLAP proposes that the maximum trading hours for on-
licences in the City Centre are to be 8.00 am to 4.00 am the following day, Monday to
Sunday.

[162] The Police, the Medical Officer of Health and Alcohol Healthwatch have
appealed this element of the PLAP on the basis that they do not believe Parliament
could have intended that a Council could adopt a PLAP which adhered to the
maximum default trading hours for on-licences in circumstances where significant
harm, of the type Parliament sought to minimise, was occurring within those
maximum default trading hours. In the view of these appellants, where a Council
chooses to adopt a PLAP and there are serious levels of alcohol-related harm in the
city — as they submit there are in Auckland — and the trading hours chosen by the
Council to apply through the PLAP do not address that harm, then those hours are
unreasonable in light of the object of the Act. Put another way, when confronted with
considerable evidence of alcohol-related harm in Auckland, and the fact that that
m” HSmpartlaIly reduced following the imposition of the national maximum trading
u’rsqn"tfw @2\0’( it would be consistent with Parliament’s intent, and the application of
he equwagﬂt f the precautionary principle to allow the appeals in respect of on-
;g;u icence tradlﬁ’g}hours It is submitted that as the hours ‘do nothing’ to address
tgxk@lcohol relat?@i, ‘harm through evidence-based restrictions on on-licence trading
g\f‘dgqurs the e@ént cannot meet the object of the Act.

.
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[163]On the other hand, the Council submits that reducing on-licence trading hours in
the City Centre from its existing maximum default closing time to an earlier closing
time, as favoured by the appellants, would shift a ‘closing time spike’ in alcohol-
related harm to earlier in the evening as people leave licensed premises en masse.
Instead, by allowing for natural attrition to occur before 4.00 am, this will not happen.
And, an earlier closing time in the City Centre could cause displacement of drinking
to uncontrolled environments such as domestic settings or public places. That is, a
greater restriction on on-licence trading hours would likely increase alcohol-related
harm and aggravate violence and disorder problems at closing time.

[164] The Council also notes that had it chosen not to state the maximum trading
hours in the PLAP, there could be no appeal against the element. In such case, the
national maximum trading hours of 8.00 am to 4.00 am in s 43(1)(a) of the Act would
have applied, to the same effect. On any resubmission of these hours, it would
remain open to the Council to simply delete the element (s 84(1)(a)), achieving the
same result.

[165]Further, the Council submits that in setting the maximum trading hours for on-
licences, the Council has adopted a ‘package’ approach for the City Centre including,
for off-licences, maximum trading hours (with a closing time of 9.00 pm) and the
temporary freeze. Their approach, they submit, is not ‘do-nothing’.

[166] SkyCity Auckland Limited submits that the Police and Medical Officer of Health
have not discharged their onus of demonstrating that this element is unreasonable in
light of the object of the Act. Further, while the Council had the discretion to impose
shorter hours, the City Centre hours are not unreasonable especially given that the
Auckland City Centre is the primary retail and entertainment precinct of New
Zealand’s largest city.

[167] The Authority heard considerable evidence from the parties about alcohol-
related harm in Auckland. Ms Turner, for the Council gave evidence that shows that
alcohol-related violent and disorderly offending in the weekend peaks between
midnight and 2.00 am on Friday and Saturday nights. Evidence from the Police is
that alcohol-related violence also occurs on a Wednesday night due to Wednesday
being student night in the CBD. Notwithstanding that the City Centre accounts for
only 4% of Auckland’s population, the Auckland central area experiences 11% of all
reported violent and disorderly offending, 19% on non-residential violent and
disorderly offending, 13% of all alcohol related driving offences, and 27% of all
instances where the Police are required to take people home or to put them in
custody because of high levels of intoxication.

[168] The Authority heard direct, extensive, and graphic observational evidence from
the Police showing the level and type of violence and disorder associated with on-
licence trading in the City Centre after 3.00 am. It is axiomatic that the problems in
the City Centre are caused by those who remain there and keep drinking. While
perhaps a small minority, this group has a disproportionate effect on total violence
and-diserder, which disorder the Police and others want to stop.
PN

7 a?{;}'féﬁg] Mﬁ@@a&r gave evidence that Auckland has the highest density of both off and

’é%ﬁi%n—licensed%% mises in New Zealand with the City Centre alone having 567 on-

\ilicences. Th&se on-licences have a negative impact on amenity through poor
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\ s ehaviourﬁﬁ‘}and around, on-licensed premises. This evidence was broadly

\ @%nscs:gem Wi A the evidence of Mr Colgrave, Managing Director of Insight Economics

\E\Lﬁﬁﬁgdhjﬁ “Hospitality New Zealand who said young people are more likely to
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consume in the night time economy where a significant proportion of acute alcohol-
related harm occurs, and are more likely to engage in risky behaviour after
consuming alcohol.

[170]In this regard there appears to be no dispute with the evidence adduced by the
Police about late night alcohol-related harm in Auckland associated with on-licences,
especially on weekends. In the view of the Police, however, the Council was swayed
by some submitters concerns that earlier closing times could lead to more alcohol-
related harm rather than less because of the so-called ‘closing time spike’. The
evidence from Inspector Barnaby, Auckland City Police District Headquarters,
however, is that the Police believe that a reduction in closing time in the City Centre
will outweigh the inevitable spike that occurs whenever on-licences close.

[171] The Authority heard evidence about whether there was a 4.00 am closing spike
that occurred with the introduction of the national maximum default trading hours. Ms
Turner's evidence was that violence and disorder reporting at 4.00 am was the same
in 2013 and in 2016 but the 2016 4.00 am peak was preceded by a sharp decline in
offending between 2.00 am and 3.00 am. Police submit on the other hand, that this
peak appears to occur only because of the sharp decline in offending in 2016 after
2.00 am and that the peak of offending in 2016 is the same level as the 4.00 am
offending level in 2013. It follows, say the Police, that there is no support in the data
for a concern that there will be an overall increase in acute alcohol-related harm from
reduction in on-licence opening hours.

[172] Inspector Barnaby gave evidence that the closing time spike theory did not
eventuate in Auckland or Wellington with 4.00 am closing. In any event, the Police
gave evidence that they are confident that they can deal with any increase in crowd
numbers if the closing hour is 3.00 am, and they would prefer to deal with it at 3.00
am instead of dealing with greater levels of alcohol-related harm that can be
associated with an extra hour of drinking).

[173] The evidence of Dr Connor is that the reduction in trading hours of on-licence
premises will reduce acute and chronic alcohol-related harm by virtue of the fact that
alcohol consumed on on-licence premises contributes to the amount of alcohol
consumed by the population.  Dr Huckle, Senior Researcher at the SHORE &
Whariki Research Centre in the College of Health at Massey University in Auckland,
also gave evidence for the Police that in the New Zealand context, where there is a
high density and clustering of bars (such as in Auckland), longer trading hours are
associated with increases in acute alcohol-related harm.

[174] Notwithstanding the evidence of the Police, the Medical Officer of Health and
Alcohol Healthwatch about the effects of an earlier closing hour, the Authority
considers that the approach taken by the Council is not a ‘do nothing’ approach. The
evidence establishes that the Council’s approach to the maximum trading hours for
on-licenses sits within the context of other initiatives applicable the City Centre (e.g.
the temporary freeze on the issue of new off-licences in the City Centre and Priority

ﬂa reas) The Council has demonstrated through these elements that it is

/% geguoe alcohol-related harm in Auckland.

/w 2[175]That \t}“fgre is significant alcohol-related harm associated with on-licence
mﬁfpremlses including the closing time spike is not in dispute. Instead, the appellants

‘\\f@re arguin &ét the response to that alcohol-related harm should be an earlier
eerg;W&? r on-licences. The position of the Council is that alcohol-related harm

‘@ﬂm& e at an earlier closing time given more people will be on the streets if
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premises are closed prior to 4.00 am. That is, there will be fewer people on the
streets, including intoxicated people, at 4.00 am than earlier in the night. The Police,
however, prefer to deal with lower levels of intoxication that comes with less drinking

time in on-licence premises.

[176] That the appellants propose a different response to the issue does not make the
Council's position unreasonable in light of the object of the Act. They have applied
other mechanisms alongside the trading hours as part of a package approach. The
Authority is not satisfied that this is unreasonable.

[177]1As we said in B H Williamson (supra), the test in s 83 is not whether some
element other than the current element in the PLAP would be a better policy
response to the issue being addressed. As per Tasman, the degree to which the
element achieves the object of the Act is not one for the Authority. The Authority has
no input unless it can be established by an appellant that an element of the PLAP is
made for some ulterior purpose other than minimising alcohol-related harm, or that
the element is a disproportionate response. In the present case, that fact that there
are other potential policy responses to alcohol-related harm in Auckland does not
make the element unreasonable in light of the object of the Act.

Maximum Trading Hours for on-licences outside the City Centre (8.00 am to 3.00 am
the following day)( clause 5.3.1)

[178] The Police, Medical Officer of Health, Alcohol Healthwatch have also appealed
element 5.3.1 which proposes to reduce the maximum trading hours for on-licences
outside the City Centre from 8.00 am to 4.00 am the following day (per s 43(1)(a) of
the Act) to 8.00 am to 3.00 am the following day. These appellants consider that the
closing hours should be reduced further in line with their submission that the closing
hour for on-licences in the City Centre should be reduced. It is submitted that if the
Authority agrees that the approach taken with respect to on-licence trading hours in
the City Centre is unreasonable in light of the object of the Act, then those elements
that provide for on-licence opening hours until 3.00 am outside the City Centre must

also be unreasonable.

[179] This submission is premised on the fact that the Council’s reasoning not to
reduce the trading hours further outside the City Centre was to avoid issues of
migration which would result if a significant time gap existed between the City Centre
and areas outside the City Centre.

[180] The Takapuna Residents Group appeals this element on the basis that the
normal closing time for licences in Takapuna is 1.00 am and a 3.00 am closing time
significantly increases the level of alcohol-related harm in the area due to more
revellers coming to the area and the increased risk of anti-social behaviour and
violent behaviour. The Takapuna residents adduced graphic evidence in relationship
to one on-licence premises in Takapuna which has been granted a special licence to
tra unBLQOO am on the last Thursday of each month for a period of some years.
}'E\? @ the residents submit, illustrates the risk of a 3.00 am closing. The
Acern is because the DLC must have regard to the local alcohol policy when
( etermlnlng jcations for licences under s 105, there is a risk that opening hours
ill be extendé° because a DLC might consider that it has little choice but to allow a

\é\emlses to n until 3.00 am as this is a ‘benchmark’ set by the local alcohol
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[181]Redwood Corporation, on the other hand, submits that the closing hour should
not be reduced. In effect, Redwood Corporation is appealing the exclusion of its
property, the Pelican Club, from the City Centre as that means that the maximum
trading hour for its premises is 3.00 am instead of 4.00 am.

[182] Redwood submits that “there is no evidential basis for imposing an arbitrary
reduction of one hour in the closing time for on-licences”. Redwood also submits that
clauses 5.3.1 and 5.3.2 “create an economic advantage for business holding on-
licences that happen to be within the defined City Centre’. Redwood Corporation
submits that the “unexplained and arbitrary” decision to confine the area where on-
licences can trade to the area generally North of the motorway system and Stanley
Street has no relationship to the safe and responsible, sale supply and consumption
of alcohol and is not based on any evidence of harm caused by excessive or
inappropriate consumption of alcohol beyond that boundary. In the absence of this
link, Redwood Corporation submits that the element is a disproportionate or
excessive response to a perceived problem.

[183]Ms Kingsnorth and Mr Grala gave evidence for Redwood Corporation. Ms
Kingsnorth, manager of the Pelican Club, gave evidence that the Pelican Club will be
severely disadvantaged if the PLAP is adopted as the Pelican Club will “be out of
step with every other brothel we compete with”. Ms Kingsnorth also gave evidence
that while the quantity of alcohol sold in the Pelican Club is not significant, it is a
residual source of income for the Club and is an essential part of the Club’s
experience for its clients.

[184]Mr Grala, Senior Planner and Auckland Planning Manager at Harrison Grierson,
gave evidence that the provision of sexual services is a permitted activity under the
Auckland Unitary Plan for both the City Centre and the Business Mixed Use zone in
which the Pelican Club is located. As a consequence, having regard to the objectives
and policies of these two zones, Mr Grala does not consider there is support in them
for a restriction in the supply of liquor trading hours in the City Centre fringe area. Mr
Grala also gave evidence that the Resource Management Act requires local
authorities to avoid trade competition effects in the preparation of its district plans (or
in this case, the Unitary Plan).

[185]Having regard to the submission of the Police, the Medical Officer of Health,
Alcohol Healthwatch, as the Authority does not find the hours within the City Centre
to be unreasonable in light of the object of the Act there is no corresponding reason
to find the hours outside the City Centre unreasonable because of a concern relating
to displacement.

[186]In terms of the appeal by the Takapuna Residents Group, the proposal in the
PLAP is not for an expansion of the maximum trading hours, but is in fact a reduction
in the maximum trading hours. The genuine concern of the residents that the DLC
might consider that it has little choice but to allow a premises to open until 3.00 am is
noted but the Authority finds no basis for assuming this will happen. Moreover the

hon_jc Qes not see the change in hours as operating as a benchmark and would

/& ef"“’w\“e e DLC to use it as such. The hours remain the maximum trading hours
:3 and the ould need to consider each application on its merits. It would be a

perverse re |f by reducing the maximum trading hours outside the City Centre, the
} DLC lnterp thls as requiring it to grant licences for longer hours than it otherwise

\fym n the application before it.
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[187]The Authority found the evidence of alcohol-related harm in Takapuna both
graphic and compelling. But the evidence was centred around one premises which
was used to illustrate concerns around the risk that the local alcohol policy might
being used to expand licence trading hours to 3.00 am. In such a case, where a
premises is potentially impacting on amenity and good order of an area that is a
matter that can, and should properly, be addressed through the licensing process
and by way of reports from reporting agencies rather than through a PLAP. As
already noted, the Authority notes the Council seeks to improve this process, in part,
through the Local Impacts Report. This is expected to go some way to alleviating the
concerns expressed about this process.

[188] In respect of Redwood Corporation’s appeal, s 78(2)(a) of the Act requires the
Council, when producing its draft policy, to have regard, amongst other things to the
objectives and policies of its district plan. The evidence of Mr Grala appears
misplaced. The issue before the Authority is not whether the services of the Pelican
Club are permitted activities under the Auckland Unitary Plan for both the City Centre
and the Business Mixed Use zone. Redwood Corporation has not established that
the Council has not had regard to its district plan. Rather, Redwood Corporation does
not consider that the 3.00 am closing proposed is supported by the plan. Whether it
is or not is not the test the Authority is required to apply. In any event, the Authority
does not agree that the definition of the City Centre is arbitrary as submitted by
Redwood Corporation. As already discussed, the City Centre was not defined by sole
reference to the Auckland Unitary Plan. The Authority is satisfied that the City Centre
was defined by reference to alcohol-related harm in the first instance and the Unitary
Plan boundary was adopted to make the policy more easily able to be implemented.

[189]While Redwood Corporation submits that the economic impact on it will be
shared by other premises for whom the national maximum default hours apply, it has
not adduced any evidence in respect of these other premises.

[190] The onus of proof being on the appellant, the Authority does not consider that
Redwood Corporation has established that 3.00 am is unreasonable in light of the
object of the Act. And as already noted, the Authority has no jurisdiction to grant the
primary relief sought by Redwood Corporation, namely the deletion of clauses 5.3.1
and 5.3.2 from the PLAP.

Hours of Delivery from Remote Sellers (cls 4.3.2 and 4.3.3)

[191]Clauses 4.3.2 and 4.3.3 of the PLAP state, in effect, that notwithstanding the
maximum trading hours for off-licences in the Auckland region, remote sales of
alcohol should not be delivered outside the hours of 6.00 am to 9.00 pm Monday to
Sunday.

[192]Foodstuffs and Progressive Enterprises submit that these provisions are ultra
vires s 77(1) of the Act.

[19 The-Council, on the other hand, submits that these clauses are intended to
p,r Z:lef”“f"ér d/J gretionary conditions to be applied to off-licences for the remote sales
/ f<~a1cohol rqﬂ)?é\( than setting maximum delivery hours through the PLAP. The
/@éuncn subm\t%h:e wording of the element is discretionary rather than mandatory.

{Jthorlty agrees the element says “should’ rather than “must®, the
ﬁ/found in the PLAP under the heading “Policies on dlscret/onaly
applied fo off-licences” as are other discretionary elements (e.g.
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those relating to prohibited persons). And cl 4.3.3 says that cl 4.3.2 (which sets out
the policy position) overrides cl 4.3.1 (which set out the proposed maximum trading
hours for off-licences). [f they were not about maximum trading hours, this override
provision would be redundant.

[195]In our Dunedin decision, we said that in respect of a similar provision, that the
element is ulfra vires the Act as s 77 does not apply to remote sellers. Section 49 of
the Act (Remote sales exempted from trading hours restrictions), provides that a
remote sale may be made at any time on any day subject to the restriction in s 59(1)
on the delivery of alcohol sold by remote sale between the hours of 11.00 pm and
6.00 am the following day. As the restriction in s 59 is outside that part of the Act that
relates to “Restrictions relating to trading hours” (i.e. ss 46 to 49), s 77(1)(e) does not
permit a policy which seeks to restrict delivery times for remote sellers.

[196]For these reasons, the Authority is satisfied that elements 4.3.2 and 4.3.3 are
unreasonable in light of the object of the Act.

Discretionary Conditions (cls 4.2 and 4.5)

[197]In addition to the elements discussed above, the Authority acknowledges that
the Council considers that there are ‘shortcomings’ with the drafting of four other
clauses in the PLAP, namely:

a) cl 4.2.2 (which requires the DLC and the Authority, when determining
whether to impose conditions on the renewal of off-licences of the kinds
described in cl 4.2.3, to have regard to a Local Impacts Report prepared
under cl 3.1);

b) cl4.2.3 (which defines the kinds of off-licences relevant to cl 4.2.2);

c) cl 4.5.1(c) (which recommends the consideration of discretionary
conditions for off-licences relating to single sales); and

d) cl 4.5.1(d) (which recommends the consideration of discretionary
conditions for off-licences relating to the afternoon closing of premises
near Education Facilities).

[198] These clauses were the subject of an application by those appellants who
consented to them being referred back to the Council for reconsideration ([2017]
NZARLA 27-34).

[199] The Authority is satisfied that the Council should reconsider these elements. If
these elements are resubmitted by the Council at a later date in an amended form,
the Authority will deal with that resubmission as if it were a further appeal under the
Act and ss 81 to 85 of the Act will apply accordingly (s 86).

Register of alcohol-related incidents (cls 4.4.4 - 4.4.5)
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Q@]R’%Iégz dyto the conditions, Foodstuffs and Progressive Enterprises submit that a
ofidition & {nng a licensee to maintain a register of alcohol-related incidents is
nreasonab@ s the PLAP sets out a framework where the condition applies by
efault, or th ere is a presumption that such a condition will be imposed.

it is submitted that as s 77(1)(f) of the Act relates to the issue of
ect to discretionary conditions, these clauses are ultra vires the Act.
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[202]The Authority does not agree. Rather, as stated by the Council, that these
clauses indicate the Council's preferred position in respect of their imposition does
not mean that they will necessarily be imposed. The words “unless there is a good
reason not to” in cl 4.4.1 means that the DLC and the Authority still retain the ability
to no impose the condition and the conditions are, therefore, still discretionary in
nature. There is nothing in the PLAP which fetters what the DLC or Authority may
consider to be a good reason not to impose the condition.

Order

[203]The Authority orders the Auckland City Council to reconsider the following
elements of its Provisional Local Alcohol Policy:

[a] cl 4.3.1 which proposes for Auckland, region-wide maximum off-licence
trading hours of 9.00 am to 9.00 pm;

[b] cls 4.3.2 and 4.3.3 (i.e. the policy on the hours within which alcohol may
be delivered from remote sellers).

[c] cls 4.2.2 and 4.2.3 (which requires the District Licensing Committee (DLC)
and the Authority, when determining whether to impose conditions on the
renewal of certain off-licences to have regard to a Local Impacts Report),
and

[d] 4.5.1(c), and 4.5.1(d) (which recommends the consideration of
discretionary conditions for off-licences relating to single sales and the
afternoon closing of premises near Education Facilities).

[204]The Authority is satisfied that these clauses are unreasonable in light of the
object of the Act.

[205]Pursuant to s 83(1) of the Act, the appeals against the remaining elements are
dismissed.
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