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INTRODUCTION

PETA opposes CEI’s untimely motion for leave to file an amicus brief (the
“Motion”). The Motion does not assist the Court in resolving this dispute. It does
not serve the interests of the parties. It threatens a private settlement agreement
and forces the expenditure of additional resources on a case that has already
settled.

The sole question before this Court is whether to vacate the judgment in
light of the fact that Naruto, the real party in interest, is not party to this settlement.
This question does not implicate important legal questions. It does not affect the
public interest. The only rights affected by this decision are Naruto’s rights.

CELI’s desire to “caution” PETA “from using the Copyright Act as an
ideological weapon” is not a legitimate basis for its belated attempt to intervene in
this case. If CEl wanted to challenge PETA’s Next Friend status, it could have
sought to intervene in the district court. If CEIl wanted to “champion the district
court’s order,” it could have filed an amicus brief during the merits stage, just as
other amici did. See Dkt. 20. If CEI thought that a precedential decision would
“deter” PETA, it would not have sat on its hands, content to believe that the
Defendants would assume CEI’s mantle as a protector of “individual liberty,” even

after this Court stayed the appeal to allow the parties to reach settlement.
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None of the parties consent to CEI’s Motion, and for good reason. The
Motion advances no interests other than CEI’s desire to wield its own “ideological
weapon” in furtherance of its longstanding attacks on PETA.

ARGUMENT
I.  The Motion is Untimely and Procedurally Improper

A third party may seek leave to file an amicus brief only in two
circumstances: (1) “during a court’s initial consideration of a case on the merits,”
Fed R. App. P. 29(a)(1), or (2) “during a court’s consideration of whether to grant
panel rehearing or rehearing en banc,” Fed R. App. P. 29(b)(1). Neither situation
applies here. Merits briefing was completed long ago, and there is no pending
motion for rehearing.

CEIl claims that PETA is attempting to “buy an eraser for the public record.”
Motion at 2. The district court’s unpublished dismissal order “will not be ripped
from Federal Supplement [3rd]. It will still be available and will still be citable for
its persuasive weight. That’s all the weight a district court opinion carries anyway,
outside of future litigation involving the same parties and their privies, because a
district court opinion does not have binding precedential effect.” NASD Dispute
Resolution, Inc. v. Judicial Council of State of Cal., 488 F.3d 1065, 1069 (9th Cir.

2007) (emphasis added) (citations omitted). Vacatur will not change this.
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Absent vacatur, however, the district court’s order will bind Naruto (and
only Naruto). Id. As explained in the Joint Motion for Dismissal and Vacatur (the
“Vacatur Motion”), this would be unjust, given the contested and unresolved
question raised on appeal as to PETA’s Next Friend status. While PETA believes
that it is capable of representing Naruto’s interests (or that it should be entitled to
make this showing before Naruto may be bound by the judgment), this Court
raised questions as to the potential consequences of PETA’s lack of Next Friend
status. At oral argument, Judge Bea specifically asked, “Why shouldn’t we vacate
this decision and remand to the district court with instructions to enter a dismissal
with prejudice?” Dkt. 46 [filed recording of oral argument] at 3:13-3:28. This is
what the Vacatur Motion requests.

CELI’s improper attacks on PETA are matched by its citation of inapplicable
law. There is no per se rule against vacating judgments following settlements.
Proposed Amicus Brief at 3 (citing Matter of Memorial Hosp. of lowa County,
Inc., 862 F.2d 1299, 1300, 1302 (7th Cir. 1988)). This Court has expressly
rejected the per se approach advocated by CEI. See Nat’l Union Fire Ins. Co. of
Pittsburgh, Pa. v. Seafirst Corp., 891 F.2d 762, 769 (9th Cir. 1989) (declining to
adopt the “inflexible rule” set forth in Matter of Memorial Hospital because “[t]o

do so would raise the cost of settlement too high.”). Not one of the authorities
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cited by CEI addresses the type of situation at issue here where there is a question
of Next Friend standing.
Il.  The Proposed Amicus Brief Would Not Assist this Court in
Resolving this Dispute.

CEI never accounts for why punishing Naruto or “warning” PETA is a
proper basis to seek amicus intervention. Though CEI’s Motion labels the claims
as “frivolous,” it never explains why, or challenges this Court’s decision to hear
oral argument in this matter. See Fed R. App. P. 34(a)(2)(A).

PETA and Defendant Slater have stated publicly that this case raises
Important issues about expanding legal rights for non-animals. CEI’s opposition to
PETA, or to its members’ beliefs, does not excuse CEIl from complying with the
rules governing amicus intervention, or give it license to file an untimely brief in
order to attack PETA’s motives in bringing this case, or to question the parties’
decision to settle their dispute. PETA is bound by the settlement and has agreed to
dismiss this appeal. CEI’s brief won’t serve as a referendum on PETA’s conduct;
to the contrary, a judgment binding Naruto presupposes PETA’s standing to pursue
claims on Naruto’s behalf. See, e.g., Coal. of Clergy, Lawyers, & Professors v.
Bush, 310 F.3d 1153, 1161 (9th Cir. 2002).

Other than to potentially harm the interests of real parties incapable of

seeking relief on their own behalf, CEI advances no interests other than its own

10182522 - 4 -



Case: 16-15469, 09/20/2017, ID: 10587694, DktEntry: 57, Page 6 of 7

self-interest. Its suggestion that the Court render an opinion after the case is
settled, or its invitation to appoint a “guardian ad litem,” would needlessly prolong
this litigation and render this Court’s Order staying this appeal pointless.

Amicus should “assist” the court in reaching a resolution in “a case of
general public interest.” Miller-Wohl Co. v. Comm’r of Labor & Indus. State of
Mont., 694 F.2d 203, 204 (9th Cir. 1982). CEIl is not acting as a friend of the court.
It is acting on its own agenda, and seeks to use this appeal to further its self-
interested and self-publicized record of attacking PETA. See Nat’l Org. for
Women, Inc. v. Scheidler, 223 F.3d 615, 617 (7th Cir. 2000) (Posner, J.)
(disapproving of “attempts to inject interest-group politics into the federal
appellate process” through amicus submissions).

PETA respectfully requests that CEI’s Motion be denied.

Dated: September 20, 2017 IRELL & MANELLA LLP

By: _/s/ David A. Schwarz
David A. Schwarz

Attorneys for Plaintiff/Appellant Naruto
by and through his Next Friend, People
for the Ethical Treatment of Animals
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