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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

Defendant.

UNITED STATES OF AMERICA )
)
v. ) Criminal Action No. 1:16-cr-143
) Hon. Liam O’Grady
MOHAMAD JAMAL KHWEIS, )
)
)

Sentencing: October 27, 2017

UNITED STATES’ MEMORANDUM IN AID OF SENTENCING

ISIS is the most lethal terrorist organization in the world, and has been since 2014,
killing over 9,000 individuals annually since then. (Trial Tr. 799:12-14; 800:14-18)

A senior Syria ISIS official approached [Mohamad Khweis] and asked if he would be a
suicide bomber, or if he wanted to be a suicide bomber. The defendant said yes. (Trial
Tr. 551:12-16)

The defendant added that ISIS and other terrorist organizations frequently use this
term [Greenbird] to show their support for violent jihad, and particularly suicide
operations and to become a martyr. It is with that context that the defendant said he
used that term “GreenBird.” When we asked him what was the iAGreenBirdiA, the iA
portion, he explained that it's Arabic for inshallah, which means God willing. So
essentially he was trying to advertise online that God willing I'll die fighting for ISIS or
die as a suicide bomber. (Trial Tr. 540:5-15)

Well, 1 thought of GreenBird because Twitter, the Twitter icon is a Bluebird. Trial
Testimony from Mohamad Khweis. (Trial Tr. 860:21-22).

L. INTRODUCTION

Mohamad Khweis turned his back on his own country by joining the most lethal terrorist
organization in the world, renowned for its brutality and murderous agenda, and offered himself
as a suicide bomber. The defendant is the only individual to have successfully joined the Islamic
State of Iraq and al-Sham (“ISIS”) in ISIS-controlled territory and face a jury of his peers. The

jury swiftly, decisively and unequivocally convicted this defendant of all counts lodged against
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him. The defendant has earned a serious accounting of his serious criminal conduct. A sentence
of 420 months (35 years) imprisonment not only appropriately measures the severity of the
defendant’s criminal conduct, but it also reaffirms the existence of the moral system thoroughly
disregarded by the defendant. The defendant has engaged in abhorrent conduct that society
rightfully condemns. The defendant has earned a substantial sentence.

The defendant engaged not only in exceedingly dangerous and abhorrent conduct, but he
demonstrated an utter disregard for the law with his obstructionist conduct. His trial testimony
from June 5-6, 2017 was infected with lies and excuses to minimize the numerous ways in which
he provided and conspired to provide material support to ISIS. Recall that when the defendant
was apprehended on March 14, 2016, he thwarted and impeded the FBI’s efforts to get timely,
actionable information in an effort to learn more about the terrorist organization’s recruitment
efforts and its otherwise violent conduct. The defendant lied for several days to the FBI,
fabricating stories and recounting names of fictitious individuals in order to falsely exculpate
himself. In the intervening 15 months, while he was incarcerated in Northern Iraq and in the
Alexandria Detention Center, this defendant learned nothing. Fifteen months after his capture,
the defendant reverted to what he knows: lying.

Following a jury trial in this Court, the defendant was found guilty on June 7, 2017 of all
three counts charged in the Superseding Indictment, to include, conspiring to provide material
support or resources to ISIS in violation of 18 U.S.C. § 2339B (Count One); providing and
attempting to provide material support or resources to ISIS, also in violation of 18 U.S.C. §
2339B (Count Two); and possessing, using and carrying firearms in violation of 18 U.S.C. §

924(c)(1)(A) (Count Three).
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As further explained below, the government submits that the Sentencing Guidelines in
this matter are properly calculated at level 42 with a criminal history category VI. This
calculation recommends a sentence within a range of 360 months to life imprisonment. The
justice system expresses society’s rejection of aggravated criminal conduct through substantial
punishments. A lengthy sentence is necessary to deter the defendant, and others like him, from
committing future crimes. After a conscientious consideration of the statutory sentencing factors
set forth in 18 U.S.C. § 3553(a), the United States submits that a sentence of 420 months (35
years) of imprisonment is sufficient and not greater than necessary to satisfy the statutory
purposes of sentencing.

The court is fully acquainted with the facts of this case. The factual record in this case
consists of two full days of pre-trial hearings and depositions along, with a week of trial
testimony. In addition, the pre-trial and post-trial briefing in this case by both parties has been
extensive. Further, the Presentence Investigation Report (“PSR”) has a comprehensive summary
of the defendant’s conduct. The government therefore submits the following abbreviated
summary of the defendant’s conduct.

The defendant’s desire to join ISIS involved considerable planning and a deliberate
execution of his plan. The defendant succeeded. The defendant understood, before he departed
the United States, that “one of the main goals of ISIS is to destroy America” and that he knew
ISIS wanted to take over America “when their caliphate expanded or their country and their
influence expanded.” The defendant also knew that ISIS expanded its caliphate by violence, and
he nonetheless wanted to see it and “be part of it.” Trial Tr. at 531:1-10; 954:13-16

During his time with ISIS in Syria and Iraq, the defendant agreed during his ISIS intake

process to be a suicide bomber (Trial Tr. 551:11-16; 731:10-11); resided and/or traveled with
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ISIS fighters to multiple safe houses, including with another American who had trained with ISIS
to conduct an attack in the United States (1d. at 1064:8-1065:3); agreed to have his blood drawn
by ISIS and was subsequently issued an ISIS identification card with his kunya' listed (ld. at
557:8-23); participated in ISIS-directed religious training (Id. at 562:1-5); attended ISIS lectures
and constantly watched military videos with his fellow ISIS members for inspiration (Id. at
564:1-7); frequently gave money to ISIS members (Id. at 563:21-23); and cared for wounded
ISIS fighters, including an injured Libyan fighter to whom the defendant provided a Virtual
Private Network (“VPN”) to help the ISIS fighter conceal his online activity and disguise his
location (Id. at 565:3-566:9); among other forms of material support and services that the
defendant provided to ISIS.

As demonstrated by the violent and graphic images on his phones, the defendant was
fully aware of the brutal conduct and goals of ISIS. The evidence proves that the defendant was
radicalized towards violent jihad. The defendant agreed to be a suicide bomber for ISIS. The
defendant knowingly traded his life in Fairfax County, Virginia for the violent, hate-filled life
created by the Islamic State. The defendant is a dangerous and unpredictable individual.
Sentencing him to 35 years’ imprisonment reasonably and appropriately addresses his
inexcusable criminal conduct.

II. THE DEFENDANT’S SENTENCING EXPERT IS NOT CREDIBLE
Dr. Jess Ghannam is not credible, and his meandering 19 page report concluding that the

defendant is not radicalized should be disregarded by the court. There are numerous problems

' The jury heard testimony that the Arabic term “kunya” is a nickname for an individual. 1d. at
264:18-19. The defendant admitted during cross-examination that the kunya he gave to ISIS was
“Abu Omar al-Amriki,” which matches the nickname listed on his ISIS intake form and an ISIS
camp roster, both of which were admitted at trial. See id. at 1001:20-1002:1; Gov. Exs. 29A-B
and 30A-B.
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with Dr. Ghannam’s narrative and conclusions. However, the dispositive factor in favor of
rejecting Dr. Ghannam’s conclusions is that he has been found not credible by two courts in the
last two years. To be clear, these courts have not simply disagreed with or rejected Dr.
Ghannam’s conclusions, these courts have explicitly criticized Dr. Ghannam’s objectivity,
reliability and credibility.

Dr. Ghannam was enlisted by the defendant to address a competency issue in United
States v. Adnan Ibrahim Harun A Hausa, Case No. 1:12-cr-00134-MDG (E.D.N.Y.). In rejecting
the defendant’s claim of incompetency to stand trial, the Honorable Brian M. Cogan of the

Eastern District of New York, in a docketed memorandum Order published February 24, 2017,

made the following credibility findings concerning Dr. Ghannam after Dr. Ghannam testified
under oath:

Finally, Dr. Ghannam’s opinion is fundamentally unreliable because Dr. Ghannam
is not credible. During his cross examination, Dr. Ghannam was repeatedly
impeached with evidence demonstrating his bias against the United States such
that the value of his opinion was discredited almost entirely. People are free to
espouse whatever political and ideological beliefs they want; that is their right and
it is Dr. Ghannam’s right as well, but his beliefs, which he has publicly stated on
radio shows, in documentaries, at rallies, at protests, and in writings, bespeak an
individual whose bias is so significant that, in cases like this, his credibility is
irrevocably compromised. Of course, when asked on redirect whether, in effect,
he could put aside his bias, he answered aftirmatively, but I could not credit that
conclusion any more than his opinions in this case.

Order, J. Cogan, February 24, 2017, 1:12-cr-00134 (ECF No. 228) (Attached at Ex. A).

Judge Cogan not only found Dr. Ghannam’s credibility “irrevocably compromised,” he
eviscerated his methodology and assumptions as well. For instance, Judge Cogan stated, “I do
not credit Dr. Ghannam’s testimony regarding the cultural sensitivities to the effect that a devout
Muslim would never keep himself unclean in the way Harun does.” ld. Dr. Ghannam submitted

that his “cultural affinity” with defendant Harun and his ability to speak with him in Arabic was
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important. Judge Cogan rejected and criticized these assumptions. ld. This is critical because
the report submitted by Dr. Ghannam in this case is replete with unsupported narratives and
commentary.

Indeed, Dr. Ghannam is a colorful figure. In a publicly available video for the entire
world to see (11:18 in length), Dr. Ghannam takes the podium at a Ralph Nader presidential rally
where, among other things, he refers to the Israeli “Destruction” Forces (at 6:20), he calls the
United States the “Empire” and recounts apologizing to a five-year old child for being from the
“Empire” (at 6:55) (he said the five-year old child “understood” him), and he encourages the
audience to “challenge the imperial wet dreams that George Bush and John Kerry have” (at
10:17). See https://archive.org/details/JessGhannam 10-11-04 (last visited Oct. 20, 2017).

Dr. Ghannam has made repeated public statements compromising his objectivity. In
another video clip from circa 2013, also publicly available, Dr. Ghannam states, “I was born into
politics.” See https://vimeo.com/79157049 (last visited Oct. 20, 2017). He further states to the
interviewer, “when the lights go down I’m a community activist.” Id. Critically, Dr. Ghannam
misstates the title of a book in which he is a significant contributor. On page seven of his
curriculum vitae attached as Exhibit B to the defendant’s position on sentencing, Dr. Ghannam
refers to his contribution to “Psycho-Political Aspects of Suicide Bombers, Terrorism and
Martyrdom.” However, that is not the correct title to the book. The correct title is “Psycho-
Political Aspects of Suicide Warriors, Terrorism and Martyrdom.” See https://www.amazon.com/
Psycho-Political-Aspects-Warriors-Terrorism-Martyrdom/dp/0398078025/ (last visited Oct. 20,
2017). Curiously, Dr. Ghannam knowingly ignores the term “Warriors” from a book in which he

is a significant contributor.
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Dr. Ghannam was also found not credible in a terrorism prosecution in Toronto, Canada.
On September 23, 2015—after reviewing an expert report from Dr. Ghannam and presiding over
a hearing in which Dr. Ghannam testified under oath—Justice Michael Code of the Ontario
Superior Court of Justice made the following findings in a written opinion: (1) that portions of
Dr. Ghannam’s sworn testimony were “not credible”; (2) that Dr. Ghannam’s analysis of
evidence “was biased and selective and did not live up to the standards of objectivity expected of
expert witnesses”’; and (3) that during cross-examination, Dr. Ghannam “resorted to evasion and
argument with the [prosecutor], until I had to stop him.” R. v. Esseghaier, et al., 2015 ONSC
5855, 952 (Sept. 23, 2015) (opinion attached as Exhibit B). For these reasons, and others, the
court ultimately concluded that “I cannot accept Dr. Ghannam’s testimony or his report. It is
completely inadmissible in certain respects and it lacks credibility and reliability in other
respects. It is entitled to little or no weight.” 1d. 9 53.

With respect to the “substance” of Dr. Ghannam’s report in this case, the report is too
flawed for the undersigned prosecutors to adequately address all of its inadequacies in this
sentencing memorandum. The government raises the following six issues for the Court’s
consideration:

First, Dr. Ghannam states on page 2 of his report that he bases his conclusion on a
“reasonable degree of medical certainty.” Dr. Ghannam is not a medical doctor. Furthermore,
there is hardly any medical diagnosis in the entire report. He makes one half-hearted reference
to the Diagnostic Statistical Manual of Mental Disorders. At best, the report is a psychological
assessment of the defendant, and a questionable one at that. That is not a medical diagnosis.

Therefore, the report is flawed from its inception.
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Second, in the introduction to the assessment section on page 11 of his report, Dr.
Ghannam states, “there are no empirically derived, agreed upon questionnaires or tools that have
consistently shown to be reliable and valid that can predict who will become radicalized.
Therefore, the use of specific questionnaires are considered questionable, especially if used in
isolation.” Questionable by whom? In addition to being pure gibberish (“questionnaires are
considered questionable”), Dr. Ghannam’s assessment is pure Alice in Wonderland-esque: I am
assessing for radicalization, but there are no empirical tests for radicalization; therefore,
radicalization is what I say it is, and is not.

Third, Dr. Ghannam claims on page 13 of his report that, “based on all of the available
evidence made available to me . . . . I could find little to no evidence that Mr. Khweis had any
attachment to a violent ideology.” This statement cannot be taken seriously. This conclusion
alone demonstrates that Dr. Ghannam does not possess a single iota of objectivity. Dr. Ghannam
should consider the following facts proven at trial: (1) using a sophisticated travel scheme and
multiple layers of tradecraft, the defendant surreptitiously migrated to the Islamic State (“the
most lethal terrorist organization in the world”) and managed to contact ISIS
recruiters/facilitators while avoiding law enforcement scrutiny; (2) the defendant joined the
terrorist organization agreeing to be a suicide bomber; (3) the defendant possessed numerous
jihadist and violent images on his phone; and (4) the defendant admitted to watching horrifically
violent ISIS videos, including the burning to death of a Jordanian pilot in a cage. At a minimum,
it must be concluded that defendant had some attachment to violent ideology.

Fourth, Dr. Ghannam states, again at page 13, “there was no sense of rejection of society .
.. he at no point rejected society and its values.” This defendant abandoned a country that

cherishes individual liberty and autonomy, in exchange for a repressive religious state that
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desires to live according to societal values as they existed in 700 A.D. The government submits
that the evidence at trial proved that the defendant “rejected society and its values.”

Fifth, Dr. Ghannam states, again at page 13, “[The defendant] appeared moved by
injustices of any kind.” Dr. Ghannam ignores the fact that the defendant appeared unmoved by
the burning of a Jordanian pilot in a cage and the massacre of innocent civilians in Paris, France
on November 13, 2015, both of which were committed by the same vicious terrorist organization
that the defendant voluntarily joined with complete knowledge of those odious attacks. By any
reasonable measure, those events are quintessential injustices.

13

Sixth, Dr. Ghannam concludes on page 18 that the defendant’s “plan was more impulsive
and naive.” The evidence at trial absolutely disproves that the defendant acted impulsively. As
far as naiveté, it is hard to claim that this world traveler is not worldly or that he joined ISIS out
of ignorance or mistake. The evidence demonstrated that his decision to join ISIS was well-
informed, calculated, and deliberate. The defendant knew exactly what he was doing.

For all of these reasons, and more, we ask the court to reject Dr. Ghannam’s “expert”
report.

III. SENTENCING LAW

The standards governing sentencing are well-established. In United States v. Booker, 543
U.S. 220 (2005), the Supreme Court rendered the United States Sentencing Commission,
Guidelines Manual (“U.S.S.G.” or the “Guidelines”) purely advisory, and emphasized that a
sentencing court must consider both the Guidelines and the 18 U.S.C. § 3553(a) factors when
making a sentencing decision. Id. at 264; see also United States v. Kimbrough, 552 U.S. 85

(2007) (stating that “the Guidelines, formerly mandatory, now serve as one factor among several

courts must consider in determining an appropriate sentence”).
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However, that the Guidelines are non-binding does not render them irrelevant to the
imposition of an appropriate sentence. In Gall v. United States, 552 U.S. 38, 128 S. Ct. 586
(2007), the Supreme Court instructed that the sentencing court should calculate the sentencing
Guidelines range, permit the government and the defendant “an opportunity to argue for
whatever sentence they deem appropriate,” consider all of the § 3553(a) factors, and finally
pronounce a sentence taking into account all of the relevant factors. 1d. at 596-97. The Gall
Court further instructed that, in the event that the sentencing court decides to impose a variance
sentence, the court “must consider the extent of the deviation and ensure that the justification is
sufficiently compelling to support the degree of the variance.” Id. (noting that a “major
departure should be supported by a more significant justification than a minor one.”).

When “rendering a sentence, the district court must make and place on the record an
individualized assessment based on the particular facts of the case.” United States v. Carter, 564
F.3d 325, 328 (4th Cir. 2009)). Ultimately, the court “must state in open court the particular
reasons supporting its chosen sentence.” Carter, 564 F.3d at 328 (quoting 18 U.S.C. § 3553(c)).
IV.  SENTENCING GUIDELINES

The Probation Office has determined that the defendant’s total offense level is 40, his
criminal history category is VI, and the advisory Guidelines range is 360 months to life
imprisonment for Counts One and Two (separate violations of 18 U.S.C. § 2339B), and 60
months to life imprisonment for Count Three (one violation of 18 U.S.C. § 924(c)(1)(A)). PSR
at 4 16. The government concurs with this calculation as it pertains to the criminal history
category and advisory Guidelines range (360 Months to life), but we submit that the defendant’s

total offense level is properly calculated at 42, rather than 40, following the application of a two-

10



Case 1:16-cr-00143-LO Document 237 Filed 10/20/17 Page 11 of 30 PagelD# 4793

level “specific offense characteristic” enhancement pursuant to Section 2M5.3(b)(1)(E) that is
discussed below.

The defendant’s base offense level is 26 pursuant to U.S.S.G § 2M5.3(a). PSR at 9 48.
In addition, the government submits that the following adjustments and enhancement apply:

1. The Two-Level Specific Offense Characteristic Set Forth in U.S.S.G. §
2M5.3(b)(1)(E) Applies.

Pursuant to U.S.S.G. § 2M5.3(b)(1)(E), an additional two-level increase applies here
because the defendant’s § 2339B convictions, conspiring to provide and providing and
attempting to provide material support or resources to ISIS, a designated foreign terrorist
organization, “involved the provision of . . . material support or resources with the intent,
knowledge, or reason to believe they are to be used to commit or assist in the commission of a
violent act.” The government respectfully disagrees with the Probation Office with respect to the
applicability of this adjustment. The standard is not whether the adjustment is “more
appropriate,” but rather whether, based on the plain language of the Guidelines, the adjustment
applies. As the plain language of the guideline provision makes clear, the two-level upward
adjustment applies even when a defendant did not himself engage in an act of violence so long as
he acted in support of such violence. See United States v. Ali, 799 F.3d 1008, 1032 (8th Cir.
2015) (upholding application of 2-level upward adjustment in U.S.S.G. § 2M5.3(b)(1)(E) where
defendants provided money to terrorism organization al-Shabaab, knowing that al-Shabaab
engaged in violent acts); United States v. Elhuzayel and Badawi, 8:15-cr-00060-DOC (C.D.CA.).
The evidence in the Elhuzayel and Badawi cases included multiple communications in which the
defendants discussed how great it would be to fight with ISIS on the front lines and attain

martyrdom, but there was no evidence of a “specific plot” to carry out a violent attack.

11
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The record in this case fully supports the application of this two-level upward adjustment.
It strains credulity to suggest that the defendant would not be aware that the many ways in which
he provided material support in the form of himself and services was going to a group that
committed violent acts. But even if, for the sake of argument, he was not aware of that fact, he
need only have reason to believe they were to be used in a violent act. For example, during his
time with ISIS in Syria and Iraq, the defendant in this case agreed during his ISIS intake process
to be a suicide bomber. See Trial Tr. 551:11-16; 731:10-11. An ISIS camp roster dated January
7, 2016 that was recovered in Mosul, Iraq listed the defendant’s “Current mission” for ISIS as a
“Fighter.” Id. at 490:25-491:5; Gov. Exs. 30A-B. The defendant’s interest in serving as a
fighter and/or suicide bomber for ISIS were also corroborated by his Facebook and Twitter
records that showed the creation of the username “iAGreenBirdiA” while the defendant was in
Turkey, which the defendant acknowledged is used by ISIS and other violent terrorist groups to
reference martyrdom, violent jihad, and suicide operations. 1d. at 540:5-9; Gov. Exs. 61-62.

Furthermore, the defendant told the FBI that he knew, even before he departed the United
States, that “ISIS members would undergo military training”; that by joining ISIS, “weapons
training was a possibility”; that if he was asked, he would be willing to undergo weapons
training; that he understood that ISIS recruits “who were unskilled were likely destined for
military training and to fight,” which involved weapons training; and that, approximately one
month before he traveled overseas to join ISIS, he knew that ISIS claimed responsibility for the
November 13, 2015 attacks in Paris, France, during which ISIS operatives used firearms and
explosives to kill upwards of 100 civilians. See Trial Tr. 532:5-24; 577:13-14; 631:16-23; 742:3-
13. Indeed, during his ISIS intake process, the defendant told a senior ISIS official that he was

unskilled. Id. at 552:12-16. The numerous images of ISIS fighters using, carrying, or possessing

12
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firearms that the defendant viewed on his phone shortly before he voluntarily joined the terrorist
organization provides strong corroboration of those statements. The jury also heard testimony
that, before the defendant decided to leave the United States and join ISIS, he knew that ISIS is a
terrorist organization (Id. at 529:4-19); that ISIS was expanding its so-called caliphate by
violence, and he nonetheless wanted to see it and “be part of it” (Id. at 531:1-10; 954:13-16); that
ISIS conducts military and terrorist operations in Syria and Iraq (1d. at 526:16-18); and that ISIS
plans and launches attacks against its enemies, which includes the United States and other
countries (Id. at 531:17-24).

. The Terrorism Adjustment Set Forth in U.S.S.G. § 3A1.4(a) Applies.

The government concurs with the Probation Office that the terrorism adjustment set forth
in U.S.S.G. § 3A1.4(a) applies because the defendant’s offenses of conviction are felonies that
involved, or were intended to promote, a federal crime of terrorism. See U.S.S.G. § 3A1.4.2 For
purposes of this guideline, “federal crime of terrorism” has the meaning given that term in 18
U.S.C. § 2332b(g)(5). U.S.S.G. § 3A1.4, comment.(n.1). Section 2332b(g)(5) defines the term
“federal crime of terrorism” to mean an offense that is calculated to influence or affect the
conduct of government by intimidation or coercion, or to retaliate against government conduct;
and is a violation of any one of enumerated statutes that include 18 U.S.C. § 2339B.

To satisfy the first prong of the “federal crime of terrorism” definition, the government
need only prove that the offense was calculated to influence or affect the conduct of government
by intimidation or coercion, or to retaliate against government conduct. Application of U.S.S.G.

§ 3A1.4(a) does not require a finding that the defendant was personally motivated by a desire to

2 The applicable sentencing guideline provision states, in relevant part: If the offense is a felony
that involved, or was intended to promote, a federal crime of terrorism, increase by 12 levels; but
if the resulting offense level is less than level 32, increase to level 32.

13
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influence or affect the conduct of government, or to retaliate against government conduct. See
United States v. Awan, 607 F.3d 306, 316-318 (2d Cir. 2010) (holding that government need not
show defendant was personally motivated to influence government if it shows that he intended to
promote a crime calculated to have such an effect); United States v. Jayyousi, 657 F.3d 1085,
1114-15 (11th Cir. 2011) (holding that the first prong of USSG § 3A1.4(a) focuses on the “the
intended outcome of the defendant[’s] unlawful acts--i.e., what the activity was calculated to
accomplish, not what the defendant[’s] claimed motivation behind it was . . . . [d]efendant’s
motive ‘is simply not relevant.’”’); accord United States v. EI-Mezain, 664 F.3d 467, 571 (5th
Cir. 2011) (citing with approval Awan and Jayyousi opinions).

The defendant’s convictions for conspiring to provide, and providing and attempting to
provide material support or resources to ISIS, “involved” violations of § 2339B, and the record
in this case establishes by a preponderance of evidence, and any standard for that matter, that
these offenses were “calculated to influence or affect the conduct of government by intimidation
or coercion,” and “to retaliate against government conduct.” See 18 U.S.C. § 2332b(g)(5)(A);
United States v. Hammoud, 381 F.3d 316, 355 (4th Cir. 2004) (no plain error when district court
applied preponderance of the evidence standard at a sentencing hearing for terrorism
enhancement). The evidence established that ISIS holds destructive intentions towards the
United States and other governments, that ISIS thinks that violent acts against military personnel
and civilians will influence government conduct, and that ISIS believes such attacks are justified
retaliation against governments whose fundamental values are antithetical to the subjugation of
all people to Sharia law as practiced by ISIS.

Moreover, the evidence at trial demonstrated beyond peradventure that the defendant

endorsed these intentions and intended to further ISIS’s goals. The following are a few

14
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examples: (1) before he departed the United States, he knew that ISIS expanded its caliphate by
violence, and he nonetheless wanted to see it and “be part of it.”; (2) he understood that
individuals traveling to ISIS-controlled territory would undergo a vetting process and receive
military training as part of their process within the organization; (3) he embarked on a circuitous
route to Turkey in order to avoid detection; (4) he communicated with ISIS sympathizers and
recruiters by way of multiple social media programs and platforms to surreptitiously facilitate his
entry into the ranks of ISIS; (5) he traveled from north to south Turkey to meet with ISIS
couriers who secreted him into Syria using an armed vehicle with other ISIS recruits; (6) he went
through an intake and screening process with ISIS, which included expressing the suicide
bombing role he would like to serve with ISIS, providing biographical information, and having
his blood type tested; and, (7) he completed ISIS-directed religious training that lasted nearly a
month with each sermon ending with “may God destroy America.”

Further, the Guidelines — including both prongs of § 3A1.4 — are to be determined on the
basis of all acts committed by the defendant, and all acts of others that were within the scope of
the jointly undertaken criminal activity, in furtherance of the criminal activity, and reasonably
foreseeable in connection with that criminal activity. See U.S.S.G. Section 1B1.3(a) and (b).
This section imputes to the defendant here, by way of example, the evidence that ISIS has
repeatedly called for violent attacks against Western countries, to include the United States.
Accordingly, the terrorism adjustment, set forth in U.S.S.G. § 3A1.4, applies to the defendant’s §
2339B convictions.

The government anticipates that the defendant will argue that the U.S.S.G. § 3A1.4
terrorism adjustment overstates his criminal history. This argument is frequently made during

terrorism-related sentencing hearings, and is completely devoid of any merit. Every court of

15
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appeals to have considered the rationality of the terrorism adjustment has upheld it. In United
States v. Meskini, the Second Circuit explained:
Congress and the Sentencing Commission had a rational basis for concluding that
an act of terrorism represents a particularly grave threat because of the
dangerousness of the crime and the difficulty of deterring and rehabilitating the
criminal, and thus that terrorists and their supporters should be incapacitated for a
longer period of time. Thus, the terrorism guideline legitimately considers a
single act of terrorism for both the offense level and the criminal history category.
319 F.3d 88, 92 (2d Cir. 2003); see, e.g., United States v. Ali, 799 F.3d 1008, 1031 (8th Cir.
2015) (adopting “Second Circuit’s well-reasoned conclusion in Meskini”). The Second Circuit
explained further why the creation of a uniform criminal history category pursuant to U.S.S.G. §
3A1.4 was rational:
Congress and the Sentencing Commission had a rational basis for creating a
uniform criminal history category for all terrorists under § 3A1.4(b), because even
terrorists with no prior criminal behavior are unique among criminals in the
likelihood of recidivism, the difficulty of rehabilitation, and the need for
incapacitation.
Meskini, 319 F.3d at 92; see also Ressam, 679 F.3d at 1091 (“Terrorists, even those with no prior
criminal behavior, are unique among criminals in the likelihood of recidivism, the difficulty of
rehabilitation, and the need for incapacitation.”).
Noting that district courts had the discretion to depart downward in a specific case, the
Second Circuit continued in Meskini to explain why the sentencing guidelines for terrorism cases
were rational:
Considering the serious dangers posed by all forms of terrorism, the Guidelines
are in no way irrational in setting the default for criminal history at a very high
level, with downward departures permitted in exceptional cases.

319 F.3d at 92. Therefore, every court of appeals to have addressed this issue has found a

rational basis for the creation of sentencing guidelines that impose higher sentences on

defendants convicted of terrorism crimes, and this Court should reject any argument to the
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contrary. See United States v. Benkhala, 530 F.3d 300, (4th Cir. 2008) (holding that
enhancement was proper because defendant “attended a jihadist training camp abroad, was
acquainted with a network of people involved in violent jihad and terrorism, and lied about
both.”).

If the defendant attempts to argue that the U.S.S.G. § 3A1.4 terrorism adjustment should
not apply to him because he did not engage in any violence or any pattern of criminality, such as
argument is equally without merit and flies in the face of the evidence established at trial. “The
material-support statute is, on its face, a preventive measure -- it criminalizes not terrorist attacks
themselves, but aid that makes the attacks more likely to occur.” Holder v. Humanitarian Law
Project, et al., 561 U.S. 1, 35 (2010). Aid that makes terrorism attacks more likely to occur --
defendant Khweis’s conduct -- is extremely dangerous and must be deterred. Any argument that
he did not engage in any pattern of criminality is soundly rebutted by the evidence. He joined
the most lethal terrorist organization on the planet, agreed to be a suicide bomber for them, and
performed a plethora of services for the organization, to include frequently providing money to
ISIS members and caring for wounded ISIS fighters, which certainly makes terrorism attacks
more likely to occur. Thus, the defendant’s and characteristics fall squarely within the behavior
that the terrorism sentencing guidelines are designed to address — behavior that presents a “grave
threat because of the dangerousness of the crime and the difficulty of deterring and rehabilitating
the criminal.” Meskini, 319 F.3d at 92. Imposition of a within-guideline sentence here is
therefore necessary and just.

1i1. Obstruction Enhancement Pursuant to U.S.S.G. § 3C1.1.

The government agrees with the Probation Office that the obstruction of justice

adjustment set forth in U.S.S.G. § 3C1.1 applies to the defendant’s conduct. The government
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submits that the Court can apply this enhancement based on one or all of the following
arguments: (1) the defendant’s perjurious testimony at trial, which was replete with materially
false statements, intending to deceive the jury, in order to falsely exculpate himself; (2) the
defendant’s repeated lies to the government, including during voluntary interviews with FBI
Special Agent Michael Connelly, about his involvement with ISIS and the conduct of his fellow
ISIS members; and (3) the defendant’s intentional destruction of his laptop and two of his phones
shortly before his capture, both of which he brought into ISIS-controlled territory, and his
intentional deletion of his contacts/communications with ISIS from one of his other phones.

First, committing perjury during trial qualifies as obstruction of justice for sentencing
purposes. See U.S.S.G. § 3C1.1 cmt. n.4(B). As stated by the Fourth Circuit, “[t[here are three
elements necessary to impose a two-level enhancement for obstruction of justice based on the
defendant's perjurious testimony: the sentencing court must find that the defendant (1) gave false
testimony; (2) concerning a material matter; (3) with willful intent to deceive.” United States v.
Perez, 661 F.3d 189, 192 (4th Cir.2011) (internal quotation marks omitted). “[I]t is preferable
for a district court to address each element of the alleged perjury in a separate and clear finding.
It is enough, however, if the court makes a finding of an obstruction of, or impediment to, justice
that encompasses all of the factual predicates for a finding of perjury.” Id. at 193 (internal
quotation marks and citation omitted).

As this Court is well aware, the defendant’s testimony at trial was infected with lies and
excuses to minimize the numerous ways in which he provided and conspired to provide material
support to ISIS. Over the course of two days on the witness stand, he demonstrated an utter

disregard for the law and the truth-seeking role of this Court and the jury with his obstructionist
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conduct. The following examples are a subset of the many materially false lies proffered by the

defendant at trial, all of which were clearly intended to deceive the jury:

After being asked by his own counsel when he decided to travel to the Islamic State, the
defendant testified, “Well, I wasn't 100 percent like sure that -- like when I -- like when 1
made my trip, when | started traveling, 1 wasn't 100 percent sure that | wanted to go
there . ... Sowhen | arrived to Turkey, | started going to those bars. And after drinking
and stuff like that | was like, you know, | want to go, I want to go real quick and come
right -- like just go real quick and come back out.” Trial Tr. 856:17-857:8. Before he
left the United States, the defendant quit his job, closed online accounts, concealed and
lied to his family about where he was going, sold his car just days before his departure,
and traveled on a series of one-way tickets. Any suggestion that he wanted to join ISIS
“real quick and come back out” is preposterous. As this Court stated, “[h]is conduct
strongly suggests that he did not expect to return home to see his family.” United States
v. Khweis, No. 1:16-CR-143, 2017 WL 2385355, at *12 (E.D. Va. June 1, 2017).

When asked about the creation of his iAGreenBirdiA Twitter account, the defendant
testified, “Well, I thought of GreenBird because Twitter, the Twitter icon is a
Bluebird.” Id. at 860:21-22. This absurd statement needs no further explanation.

When asked why he brought 5 phones with him to ISIS-controlled territory, the defendant
testified, “Ever since | was little, I would have more than one phone. Like, for example,
when | was in high school, I would have — | had Nextel, and | had -- Nextel you could
change the phones -- there is a SIM card, you could remove your SIM card and use it on
another phone.” Id. at 871:1-6. He didn’t bring 5 phones with him because of his
childhood. He brought 5 phones with him to minimize the risk that he would be caught
by law enforcement while he was desperately trying to connect with ISIS members to
take him across the Turkish-Syrian border and into their safe houses.

After being a member of ISIS for over 2.5 months and having his laptop computer and
five phones with him the entire time, the defendant claimed that he destroyed and burned
two of his phones before he left ISIS-controlled territory because he only wanted to take
“the phones that were unlocked that | would be able to use, you know, outside, you know,
outside the U.S.” Id. at 896:11-13. During his earlier direct examination, the defendant
testified that “with WiFi, with WiFi all of them worked . .. .” Id. 871:11.

The defendant further testified that he destroyed and burned his laptop shortly before his
capture because he “had like a lot of personal information, | would access my credit
cards, my credit score, like a lot of personal information.” Id. at 896:13-16. The notion
that the defendant burned his laptop as a member of ISIS (who had already provided
personal information by voluntarily handing over his passport) because he was worried
about his credit score was beyond laughable, and insulting to the jury’s intelligence.
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e When asked on cross-examination whether he mentioned to the State Department,
following his capture, that he met an American recruit who joined ISIS, the defendant
attempted to falsely explain his material omission by stating that Mark Jasonides, who
was the first U.S. government official to interview the defendant, met with him for “no
more than five minutes.” The evidence at the suppression hearing clearly demonstrated
that the meeting lasted “45 minutes to an hour.” Hearing Tr. at 242:13-15.

¢ On cross-examination, the defendant was posed with the following question: “You
testified yesterday [during direct examination] that you knew that violence was occurring
in the Islamic State before you decided to travel overseas, correct?” Rather than provide
a very simple affirmative answer to this question, which goes to the crux of the
knowledge and intent elements underlying his criminal conduct, the defendant answered:
“I was aware of violence occurring outside the Islamic State.” Trial Tr. 942:2-6.

e The defendant testified that he created a second Facebook account when he arrived in
Turkey “by mistake.” 1d. at 969:12-13. He entered Turkey for the singular purpose of
joining ISIS, created a Facebook account 22 minutes prior to creating the second account
that he falsely claimed was created “by mistake” (see Gov Exs. 62-63), and the testimony
at trial clearly showed that the second Facebook account (unlike the first account) was
created using a fictitious email address, with the name “Jay Kh” (which the defendant
tried to explain by testifying that his middle name starts with “J”’), from the same IP
address. This wasn’t a mistake. The defendant used tradecraft to successfully evade law
enforcement detection while he sought safe passage to the Islamic State.

e Rather than truthfully admit that he booked a return flight to Turkey, while he was in
Turkey (even booking a one-way ticket to Greece before he left the United States, which
is indicative of an attempt “to create an alibi or a way out” and mask his “actual intent for
travel.” Id. at 693:8-12), the defendant falsely testified that he did not know that he was
booking a return flight to Turkey because he was “new at booking flights.” When
challenged on cross-examination and presented with evidence of his prior experience
booking a series of one-way flights just a few weeks prior, the defendant changed his
story yet again and claimed that he “was drinking at the time.” Id. at 1014:10-1017:9.

e The defendant denied on cross-examination that he knew Tor Browser, which he
voluntarily downloaded on his phone, allows for anonymous Internet browsing, and
inexplicably stated that he didn’t really know what Tor Browser is. Id. at 1042:7-17.
The defendant and the jury were then shown the defendant’s download history from
Apple, which clearly indicated that the defendant downloaded “Tor-powered, free VPN
for anonymous internet Web browsing” on December 24, 2015 (see Gov. Ex. 64), the
same date that he created the iAGreenBirdiA Twitter account and viewed numerous ISIS-
related propaganda on his phone, among many other steps that he took on that day to
advance his terrorism-related goals.

e When asked on cross-examination whether he gave money to ISIS while in Tal Afar,
Iraq, the defendant made an absolute mockery of his oath by testifying, “I kept on saying
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no, but at the end I said yes, and it's not true. | did give -- I did give -- | did buy an ice
cream bar for a little kid. But the little kid told me, don't tell my father. I think he was
having cavities, he is not supposed to have sweets. So I did -- there was a time where |
did buy an ice cream bar for a little kid.” 1d. at 1097:13-21. The evidence at trial
established that the defendant frequently gave money to ISIS members. 1d. at 563:21-23.

Second, Application Note 1 in U.S.S.G. § 3C1.1 states, in relevant part, that
“[o]bstructive conduct that occurred prior to the start of the investigation of the instant offense of
conviction may be covered by this guideline if the conduct was purposefully calculated, and
likely, to thwart the investigation or prosecution of the offense of conviction.” The jury heard
testimony that the defendant purposefully deleted his contacts and communications with ISIS
from his one of his phones, and that he burned a laptop and two other phones before he left ISIS-
controlled territory. See Trial Tr. 555:3-4; 743:8-12; 974:24-975:16. Additionally, Special
Agent Ryan Lamb testified that the defendant’s iPhone and Samsung mobile phones, both of
which contained a significant amount of ISIS-related propaganda that was recovered using
forensic extraction tools, contained evidence of wiping and deletion. 1d. at 353:14-23. Any
argument that the defendant did not know that purposefully destroying evidence of his
communications with ISIS, as well as evidence regarding his research and knowledge about the
terrorist organization, would somehow not “thwart the investigation or prosecution” of his
conduct is baseless and should be swiftly rejected. In fact, the defendant himself admitted, inter
alia, that before he decided to travel overseas to join ISIS, he knew that it was illegal for him to
join ISIS. See id. at 678:13-14.

Third, Application Note 4(G) in U.S.S.G. § 3C1.1 states that “providing a materially false
statement to a law enforcement officer that significantly obstructed or impeded the official
investigation or prosecution of the instant offense” warrants the enhancement. During the

suppression hearing held in this case, Special Agent Michael Connelly testified that the
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defendant repeatedly told him that he wasn’t truthful in his responses to questions, including
during voluntary interviews on March 19, 26, and April 7, 2017. The defendant’s “multiple
resets” as Agent Connelly put it, significantly obstructed and impeded the intelligence-gathering
process because at that point, the FBI is “reporting this information which [they] don't know to
be truthful or not. Dedicating all this effort to collecting intelligence. And he basically resets the
entire timeline. He says, we've got to go back to zero so I can tell you what actually happened.”
Hearing Tr. 293:6-14.

During cross-examination, the defendant admitted that he lied to the FBI about his
involvement with ISIS numerous times following his capture, to include statements that he was
not with ISIS, but rather in Mosul with a fictitious female named Zubayda Hussein, and that he
knew the FBI was looking everywhere for this woman to verify his story, but he nonetheless
continued to tell them in multiple interviews that she exists. See id. 1066:7-1067:5. In response
to questions about ISIS during the first few interviews with the FBI, the defendant did not
recount his knowledge of Jaysh Kalifa, the external operations ISIS group that delivered a
presentation to the defendant and his fellow ISIS recruits while he was in Syria, nor did the
defendant initially inform the FBI that he met an American ISIS recruit who had trained, at least
for some period of time, on how to conduct an attack in the United States, electing instead
continue to mention his knowledge of a woman who does not exist. 1d. at 1069:19-21; 1071:7-
1072:2.

V. TITLE 18 UNITED STATES CODE SECTION 3553(a) FACTORS

After calculating the appropriate Guidelines range, the court must “determine whether a

sentence within that range . . . serves the factors set forth in § 3553(a) and, if not, select a

sentence [within statutory limits] that does serve those factors.” United States v. Green, 436
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F.3d 449, 456 (4th Cir. 2006). Title 18, United States Code, Section 3553(a)(1) provides that, in
determining a sentence, courts must consider the nature and circumstances of the offense, as well
as the history and characteristics of the defendant. Title 18, United States Code, Section
3553(a)(2) asks the court to address the need for the sentence to reflect the seriousness of the
offense, to promote respect for the law, to provide just punishment for the offense, to afford
adequate deterrence to criminal conduct, and to protect the public from further crimes of the
defendant. Title 18, United States Code, Section 3553(a)(4) asks the sentencing court to address
the applicable guidelines range. Finally, 18 U.S.C. § 3553(a)(6) asks the court to avoid
unwarranted disparities in sentencing. We address each of these sentencing factors in turn
below.

In the final analysis, a term of imprisonment of 35 years appropriately reflects the
seriousness of the offense, the critical need to deter this type of conduct, and the defendant’s
clear knowledge of and intent to commit all three crimes with which he was charged. The
recommended Guidelines range of 360 months to life in this case appropriately captures the
severity of the defendant’s conduct and the danger to the community. Lastly, in an effort to
avoid unwarranted disparities in sentencing, we ask the court to impose a 35 year sentence.

A. 18 U.S.C. § 3553(a)(1)-(2)

Defendants convicted of terrorism offenses pursuant to § 2339B, and related statutes,
are engaging in a unique and violent brand of criminality. It is impossible to understand the
severity of the defendant’s conduct outside of the context of the terrorist group he seeks to
support. For this reason, the government sets forth in stark terms in its memorandum the graphic
description of ISIS. The ease with which the defendant gravitated towards this brutal terrorist

organization is alarming. ISIS has long been, and remains, an enemy of the United States — an
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enemy that has murdered United States citizens overseas and that has promoted, and taken credit
for, lethal attacks on U.S. soil. Knowing this, Mohamad Khweis provided a resource essential to
ISIS’ survival — personnel for its army. In addition, the defendant aspired to become a suicide
bomber and/or fighter.

The defendant’s repeated lies to the FBI (and during his testimony at trial) after he was
captured, including withholding critical intelligence information such as the fact that one of his
fellow ISIS members had trained with Jaysh Kalifa to commit an attack in the United States,
demonstrates his lack of remorse. The defendant could have acknowledged to the FBI the
seriousness and extent of his conduct when the intelligence would have been most valuable —
immediately upon his capture. He made a different choice and sent the FBI chasing ghosts and
looking in rabbit holes for individuals who he knew were completely fictitious. He chose
allegiance to the Islamic State cause over allegiance to the truth. Thus, the nature and
circumstances of the defendant’s crimes require the sentence the government seeks.

The importance of the rule of law cannot be overstated. A substantial sentence in this
case would send an appropriate and much needed message to all persons harboring any notion
that serving, joining or aiding ISIS in any manner is meaningful and worth the risk. It is
repulsive conduct. Strong punishments for this conduct send the appropriate message to others,
I.e., that providing, and conspiring to provide, material support to terrorist organizations will be
pursued aggressively, and those who violate the law in this manner will be tried, convicted, and
punished accordingly.

The deterrence factor is particularly acute in terrorism cases. The sentence advocated by
the government is necessary to deter the defendant and others from committing similar crimes.

As multiple courts of appeals have recognized, in the terrorism arena, the difficulty of deterrence
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necessitates the imposition of lengthy sentences. See Meskini, 319 F.3d at 92; United States v.
Ali, 799 F.3d 1008 (8th Cir. 2015) (same). Although courts have recognized that recidivism
ordinarily decreases with age, courts have rejected this reasoning in terrorism cases. Echoing
multiple courts of appeals, the Ninth Circuit instructed in United States v. Ressam, “Terrorists,
even those with no prior criminal behavior, are unique among criminals in the likelihood of
recidivism, the difficulty of rehabilitation, and the need for incapacitation.” Ressam, 679 F.3d at
1091 (quoting Jayyousi, 657 F.3d at 1117). There is no particularized information here that
overcomes the reasoning expressed by these courts of appeals.

In a free, open, and vibrant democracy, tough sentences for violent crimes achieve justice
by allowing the people to live freely without fear, violence and intolerance. Fidelity to the rule
of law, and respect for the law, is a hallmark of American democracy. As applied to this
defendant’s conduct in joining the most lethal organization on the planet, and then showing little
regard for this Court and the oath that he took given his absurd testimony at trial, he has
demonstrated no respect for the law.

B. 18 U.S.C. § 3553(a)(4)

In this case, the recommended Guidelines sentencing range appropriately captures the
defendant’s conduct and the continuing danger terrorism presents to the community. The
government respectfully submits that a term of imprisonment within the applicable Guidelines
range would be sufficient, but not greater than necessary, to carry out the goals of sentencing set
forth in 18 U.S.C. § 3553(a). Untethering terrorism crimes from the Guidelines does not further
the interests of justice, nor does it properly follow the Supreme Court’s guidance, nor does it

properly account for the statutory balancing framework set forth in § 3553(a). A Guidelines
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sentence reflects the seriousness of this offense and society’s expressed contempt for the
defendant’s conduct.

The Sentencing Commission thoughtfully recognizes that terrorism crimes are viewed as
one of the most serious classes of crimes in the criminal justice system. Recent events have
demonstrated the enormous toll in loss of life that terrorism crimes create in communities across
the country. Further, with the spread of the poisonous ideology into the internet and social
media, the jihadist philosophy shows no sign of abating. The sentencing Guidelines captures this
understanding and sends the appropriate message to the public that we are guided by the rule of
law.

C. 18 U.S.C. § 3553(a)(6)

Mohamad Khweis is the only individual to date to have successfully traveled to ISIS-
controlled territory, join the terrorist organization, and face a jury of his peers. Thus, there are
no other cases that offer comparable records. The defendant will likely point to sentences
imposed in cases in which defendants pled guilty to conspiring and/or attempting to provide
material support to ISIS or other terrorist organizations. While it is true that very few defendants
in terrorism cases have proceeded to trial, this is hardly the only distinction between defendant
Khweis and other defendants.

Defendants who pled guilty to crimes of terrorism accepted responsibility for their
criminal conduct in open court, recognizing that their conduct did, in fact, violate American law.
In a terrorism case, particularly in a case involving a terrorism organization such as ISIS that
adamantly rejects the validity of American law, the act of accepting responsibility for one’s
criminal conduct demonstrates a willingness to rehabilitate. Thus, courts of appeals have

soundly rejected, in terrorism cases, a downward departure/variance based on comparing the
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sentences imposed on defendants who went to trial with defendants who pled guilty. See
Ressam, 679 F.3d at 1094-95 (“We . . . reject the comparison of Ressam’s sentence to defendants
who pleaded guilty.”).
Another difference is that most defendants in other terrorism cases were not sentenced for
conspiracy -- a crime that increases the threat to the public and decreases the likelihood of
deterrence. As the Supreme Court explained over fifty years ago:
[Clollective criminal agreement — partnership in crime — presents a greater
potential threat to the public than individual delicts. Concerted action both
increases the likelihood that the criminal object will be successfully attained and
decreases the probability that the individuals involved will depart from their path
of criminality. Group association for criminal purposes often, if not normally,
makes possible the attainment of ends more complex than those which one
criminal could accomplish.

Callanan v. United States, 364 U.S. 587, 593-94 (1961).

Still another difference is that other terrorism organizations are not like ISIS — “the most
lethal terrorist organization in the world,” which routinely inflicts particularly brutal and heinous
violence on civilians. Here, the defendant not only knew well ISIS’ brutality, he did everything
that he could to travel overseas and successfully join the terrorist organization and avoid getting
caught. This further differentiates defendant Khweis from defendants who pled guilty in other
terrorism cases.

In addition, courts of appeals, including the Fourth Circuit, have cautioned against giving
excessive weight to the sentencing disparity factor. See, e.g., United States v. Khan, 461 F.3d
477, 500-01 (4th Cir. 2006) (holding that the district court erred when it placed “excessive

weight” on § 3553(a)(6) and imposed a below-guidelines sentence). Several courts of appeals

have vacated sentences that were reduced based on comparisons to sentences in terrorism cases
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where defendants were not similarly situated. See Ressam, 679 F.3d at 1095; United States v.
Abu Ali, 528 F.3d 210, 265 (4th Cir. 2008); Jayyousi, 657 F.3d at 1117-18.

Nonetheless, two terrorism prosecutions of three defendants who proceeded to trial offer
fair and comparable sentences for guidance in this case: (1) Tairod Nathan Webster Pugh was
sentenced to 35 years in prison by the Honorable Nicholas G. Garaufis in the Eastern District of
New York on June 6, 2017; and, (2) co-defendants Nader Salem Elhuzayel and Muhanad Elfatih
M.A. Badawi were each sentenced to 30 years imprisonment by The Honorable David O. Carter
on October 16, 2016, in the Central District of California.

1. United States v. Tairod Nathan Webster Pugh, 1:15-cr-00116-NGG (E.D.N.Y.).

Pugh was convicted by a jury of an attempt to provide material support to a foreign
terrorist organization (Count One) and obstruction and attempted obstruction of an official
proceeding (Count Two). The defendant was sentenced to consecutive sentences of 180 months
(the statutory maximum penalty under Count One given that Pugh’s conduct predated Congress’
decision to increase the statutory maximum penalty for 18 U.S.C. § 2339B offenses) and 240
months (Count Two), for a total sentence of 35 years.

The defendant’s convictions arose for his attempt to travel to Syria to join ISIS and his
subsequent destruction of various electronic devices he possessed after he was stopped by
Turkish authorities at the airport in Istanbul. When the defendant committed his crimes he was
in his late 40s and he had served in the United States military. At sentencing the court
considered, and ultimately rejected, the argument that the defendant had a “host of psychological
impairments, which led to ... poor decision making.”

Similar to defendant Khweis, Pugh relied upon the mitigation argument of poor decision-

making. That argument was unpersuasive in Pugh’s case, and it is unpersuasive here.
b

28



Case 1:16-cr-00143-LO Document 237 Filed 10/20/17 Page 29 of 30 PagelD# 4811

Defendants Pugh and Khweis also engaged in similar obstructive conduct. Unlike Pugh,
however, the defendant Khweis successfully made it to ISIS-controlled territory and worked
within the terrorist organization for over 2.5 months. In light of the sentence imposed on Pugh, a
sentence of 35 years imposed on Khweis is reasonable and appropriate, and avoids an
unwarranted disparity with a comparable case.

2. United States v. Elhuzayel and Badawi, 8:15-cr-00060-DOC (C.D.CA.).

Elhuzayel and Badawi were each convicted of multiple terrorism counts, as well as a host
of bank fraud counts. Both were convicted by a jury and sentenced to 30 years’ imprisonment on
September 30, 2016 by the Honorable David O. Carter in the Central District of California.
Unlike Khweis, Elhuzael and Badawi never actually joined ISIS in Syria and Iraq.

The material support scheme in the case centered on Badawi’s efforts to get Elhuzael into
the Islamic State in order to fight for ISIS. Badawi was the radicalizer, recruiter and facilitator,
and Elhuzayel was the prospective fighter. Both defendants desired to ultimately die as martyrs
fighting for ISIS.

In the trial of Mohamad Khweis, this Court heard testimony concerning the role of
martyrdom in the world of radical violent jihad. Indeed, the defendant established a social media
moniker (1IAGreenbirdiA) which glorifies martyrdom and suicide bombings, and reflects the
defendant’s solidarity with the cause. Accordingly, the Elhuzayel and Badawi case serves as a
useful comparison with the one notable exception — Khweis made it into the Islamic State, while
Elhuzayel and Badawi’s efforts were thwarted.

Once again, in light of the sentences imposed on Elhuzayal and Badawi, a 35 year
sentence for defendant Khweis is reasonable and appropriate and avoids an unwarranted

disparity with a comparable case.
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CONCLUSION

For the foregoing reasons, the government believes that a sentence of 420 months (35

years) of imprisonment would be sufficient, and not greater than necessary, to satisfy the factors

set forth in 18 U.S.C. § 3553(a).
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA
- against - : ORDER

ADNAN IBRAHIM HARUN A HAUSA, ;

a.k.a. Spin Ghul : 12 Cr. 0134 (BMC)
a.k.a. Esbin Gol

a.k.a. Isbungoul

a.k.a. Abu Tamim

a.k.a. Joseph Johnson

a.k.a. Mortala Mohamed Adam,

Defendant.

COGAN, District Judge.

Before the Court is defendant’s motion challenging his competency to stand trial. Based
on the medical reports, the testimony given during the competency hearing, and my own
observations, | find that defendant has failed to show that he is incompetent to stand trial by a
preponderance of the evidence. | affirm my previous finding that defendant is competent to
stand trial.

The standard governing a determination of competence is a preponderance of the
evidence, and here, because defendant was challenging an earlier ruling of competency, he
shouldered that burden. See 18 U.S.C. § 4241(d). With respect to the kinds of evidence that
may be considered “[i]n making a determination of competency, the district court may rely on a
number of factors, including medical opinion and the court’s observation of the defendant’s

comportment.” United States v. Nichols, 56 F.3d 403, 411 (2d Cir. 1995). In considering the

instant motion, | reviewed the report of defendant’s expert, Dr. Jess Ghannam, a licensed clinical

psychologist, who interviewed Harun on two occasions, the 2017 rebuttal report of Dr. Mark
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Mills, a forensic psychiatrist who had previously interviewed Harun and submitted his own
medical report in 2013, and Dr. Ghannam’s reply to Dr. Mills’ 2017 report. | further re-reviewed
Dr. Mills’ 2013 report, as well as the 2014 report of Dr. Richard DeMier, a clinical psychologist,
who also had previously observed Harun for an extended period of time in the summer of 2014.
Additionally, the Court held a competency hearing, where | received the Ghannam and Mills
reports as the direct examinations and permitted defendant and the Government to cross examine
Dr. Mills and Dr. Ghannam, respectively, on their reports. Finally, I reflected on my own
observations of Harun in Court and considered those observations, as well.*

The most important conclusion that | have drawn from the reports, testimony, and
observations is that no one disputes Harun’s behavior and conduct; rather, the dispute consists
entirely of the inferences to be drawn from that behavior and conduct. Dr. Ghannam, Dr. Mills,
and Dr. DeMuier all observed the same behavior by Harun, whether it was in 2013, 2014, or 2016,
and in fact, even in 2012, the doctors abroad in Italy observed similar characteristics. As a
result, the question before me now is essentially the same as it was in 2015 — that is, whether
Harun is exercising volition in the way he conducts himself. The lack of change in Harun’s
behavior suggests to me that nothing has changed between 2015 and now.

Moreover, having recently reviewed the transcripts of the interviews in Italy, which were
provided as part of the motion to suppress and which the reports reference, I am in fact struck by

the consistency between Harun’s behavior in 2012 and now, particularly those observations that

! After the close of the competency hearing, defense counsel filed a letter requesting that the Court visit the MCC to
observe Harun’s behavior in real time, given his absence from recent Court appearances (as a result of his refusal to
attend and his counsel’s waiver of his appearance because of his refusal). Defendant alternatively suggested that the
Court review several weeks’ worth of video footage of Harun in his cell. That request is denied. The transcripts of
the last conferences where defendant appeared, either in person or by video, demonstrate that my presence only
incites him to act out, and seeing that again would give me no new information. Moreover, regarding the
videotapes, defendant’s letter does not suggest a behavior any different than the behavior that all of the medical
experts have already identified. Thus, my observation of his behavior, whether in real time or by video, has no
potential to yield any different information than what | have already considered.
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Dr. Ghannam highlighted as emblematic of incompetence, like his logorrhea and his sudden
agitation and fits. For example, in Italy, Harun spoke at length, often refusing to permit the
translator time to translate, and would grow agitated or irate when he was interrupted to facilitate
translation. Harun even acknowledged in Italy his tactic of banging on doors and screaming
when he felt the Italians were not paying sufficient attention to him.

Regarding Dr. Ghannam’s emphasis on Harun’s lack of hygienic self-care, Harun had
previously stated that he chooses to keep himself unkempt and unclean to make it more difficult
for the prison guards to be around him. Further, | do not credit Dr. Ghannam’s testimony
regarding the cultural sensitivities to the effect that a devout Muslim would never keep himself
unclean in the way Harun does. First of all, for all of the talk by defense counsel and Dr.
Ghannam regarding the importance of a cultural affinity between defendant and Dr. Ghannam,
the net gain of that cultural kinship was marginal. Dr. Ghannam opined that not needing a
translator was significant and that his cultural knowledge base permits him to conclude that the
Islamic condemnation of public masturbation and defecation are substantial indicators of
incompetence. As to the former, Dr. Ghannam admitted that he has used interpreters in the past
in evaluating some subjects’ mental condition, and in this Court, | regularly rely on psychiatric
evaluations made with the aid of an interpreter. As to the latter, the Islamic condemnation strikes
me as no different or greater than the condemnation of such repulsive conduct by the other
Abrahamic religions or even by society at large.

Second, even if | were to credit Dr. Ghannam’s opinion that Islam has a special rejection
of such conduct, that opinion reinforces my conclusion that Harun has chosen to demonstrate his
contempt for the judicial process and the United States by engaging in conduct that he believes is

highly repulsive and repugnant. To the extent that the requirements of being a faithful Muslim
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conflict with his demonstration of his disrespect for this country’s legal process, Harun has
decidedly shown that the latter is more important.

As stated, the issue is volition, and time and again, | have observed that Harun chooses
when to be respectful and cooperative. The last time that | saw him, on a video link from his cell
for a court conference, he could not have been clearer and more deliberate in demonstrating his
contempt for me, if not personally, then as a symbol of an institution he detests. It was not Dr.
Ghannam’s ability to speak to him in Arabic that prompted cooperation one day and agitation the
next; it is the game that he plays. Harun demonstrated that same behavior when Dr. DeMier
observed him and when Dr. Mills observed him. Even during the course of this prosecution,
Harun has alternated between cooperation and refusal to engage.

Furthermore, while Harun has been difficult at times, including the last several months, I
have observed that he understands this Court’s role. His lack of respect for this Court and his
rejection of these legal proceedings does not demonstrate his incapability of assisting in his
defense. Rather, they demonstrate that he has volitionally refused to assist in his defense in the
same way that he has volitionally refused to bathe himself.

Dr. Ghannam’s alternate characterization of Harun’s behavior does not change this
finding, not only because it simply repackages the same behavior in a different bottle, but also
because, as will be discussed infra, Dr. Ghannam’s credibility is severely compromised. Further,
district courts have wide latitude in determining on which opinions to rely, and here, | find Dr.

Ghannam’s opinion wholly unconvincing. See United States v. Gigante, 166 F.3d 75 (2d Cir.

1999) (“Where there are two permissible views of the evidence as to competency, the court’s

choice between them cannot be deemed clearly erroneous.” (internal quotation marks omitted)).
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| recognize that Dr. Ghannam has now diagnosed Harun with paranoid schizophrenia
(whereas neither Dr. Mills nor Dr. DeMier provides a diagnosis). However, even if | were to
credit that diagnosis, it would not, by itself, require a finding of incompetence. “[I]t is well-
established that some degree of mental illness cannot be equated with incompetence to stand

trial.” United States v. Vamos, 797 F.2d 1146, 1150 (2d Cir. 1986). With respect to paranoid

schizophrenia, that diagnosis does not equate to incompetence per se either. Accord Newfield v.

United States, 565 F.2d 203 (2d Cir. 1977) (finding a defendant suffering from chronic
undifferentiated schizophrenia competent to stand trial).

Finally, Dr. Ghannam’s opinion is fundamentally unreliable because Dr. Ghannam is not
credible. During his cross examination, Dr. Ghannam was repeatedly impeached with evidence
demonstrating his bias against the United States such that the value of his opinion was
discredited almost entirely. People are free to espouse whatever political and ideological beliefs
they want; that is their right and it is Dr. Ghannam’s right as well, but his beliefs, which he has
publicly stated on radio shows, in documentaries, at rallies, at protests, and in writings, bespeak
an individual whose bias is so significant that, in cases like this, his credibility is irrevocably
compromised. Of course, when asked on redirect whether, in effect, he could put aside his bias,
he answered affirmatively, but I could not credit that conclusion any more than his opinions in
this case.

| do not need to recount the litany of statements the Government confronted Dr.
Ghannam with, but two suffice to make the point. First, in one speech that Dr. Ghannam gave,
he characterized the United States as “an imperial juggernaut” that keeps countries in the Arab
world “under [its] boot and thumb.” Second, in disputing the definition of terrorism in an article,

Dr. Ghannam wrote that, “One person’s terrorist is another person’s freedom fighter.” Simply
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put, an individual who harbors the beliefs and confirmation bias that Dr. Ghannam does against
the United States is incapable of objectively analyzing the psychological condition of an alleged
al Qaeda terrorist being tried in the United States. His opinion cannot be divorced from his bias
because his bias is so pervasive.

To be competent to stand trial, “[t]he defendant must have (1) sufficient present ability to
consult with his lawyer with a reasonable degree of rational understanding and (2) a rational as
well as factual understanding of the proceedings against him,” Nichols, 56 F.3d at 410 (internal
quotations marks omitted). Here, after examining the evidence before me, I find that, based on a
preponderance of that evidence, defendant has that ability and understanding; therefore, he is
competent to stand trial in this case.

SO ORDERED.
Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
February 24, 2017
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referred to

R. v. Kirzner (1976), 14 O.R. (2d) 665, 74 D.L.R. (3d) 351, 32 C.C.C. (2d) 76, 1976 CarswellOnt 566 (Ont. C.A.) —
referred to

R. v. Kirzner (1977), [1978] 2 S.C.R. 487, 1 C.R. (3d) 138, 38 C.C.C. (2d) 131, 81 D.L.R. (3d) 229, 18 N.R. 400, 1977
CarswellOnt 1, 1977 CarswellOnt 470 (S.C.C.) — referred to

R. v. Mack (1988), [1989] 1 W.W.R. 577, [1988] 2 S.C.R. 903, 90 N.R. 173, 67 C.R. (3d) 1, 37 C.R.R. 277,44 C.C.C.
(3d) 513, 1988 CarswellBC 701, 1988 CarswellBC 767 (S.C.C.) — considered

R. v. Marshall (2015), 2015 ONSC 4593, 2015 CarswellOnt 11043 (Ont. S.C.J.) — referred to

R. v. Mohan (1994), 29 C.R. (4th) 243, 71 O.A.C. 241, 166 N.R. 245, 89 C.C.C. (3d) 402, 114 D.L.R. (4th) 419, [1994]
2 S.C.R. 9,18 O.R. (3d) 160 (note), 1994 CarswellOnt 66, 1994 CarswellOnt 1155 (S.C.C.) — followed

R. v. Nunner (1976), 30 C.C.C. (2d) 199, 1976 CarswellOnt 932 (Ont. C.A.) — referred to

R. v. Prioriello (2012), 2012 ONCA 63, 2012 CarswellOnt 1508, 288 O.A.C. 198, 29 M.V.R. (6th) 50 (Ont. C.A.) —
referred to

R. v. Puddicombe (2013), 2013 ONCA 506, 2013 CarswellOnt 10743, 299 C.C.C. (3d) 534, 308 O.A.C. 70, 5 C.R. (7th)
31 (Ont. C.A.) — referred to

R. v. Robinson (1974), 19 C.C.C. (2d) 193, 1974 CarswellOnt 1073 (Ont. C.A.) — referred to

R. v. Rudyk (1975), 1 C.R. (3d) S-26, 11 N.S.R. (2d) 541, 1975 CarswelINS 1 (N.S. C.A.) — referred to

R. v. Sang (1979), [1979] 2 All E.R. 1222, [1980] A.C. 402, [1979] Crim. L.R. 655, 69 Cr. App. R. 282 (U.K. H.L.) —
referred to

R. v. Shahnawaz (2000), 2000 CarswellOnt 4094, 149 C.C.C. (3d) 97, 51 O.R. (3d) 29, 137 O.A.C. 363, 40 C.R. (5th)
195 (Ont. C.A.) — considered
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R. v. Shea (1980), 42 N.S.R. (2d) 218, 77 A.P.R. 218, 55 C.C.C. (2d) 475, 1980 CarswelINS 163 (N.S. C.A.) — referred
to

R. v. Smickle (2013), 2013 ONCA 678, 2013 CarswellOnt 15936, 5 C.R. (7th) 359, 311 O.A.C. 288, 304 C.C.C. (3d)
371,297 C.R.R. (2d) 49 (Ont. C.A.) — followed

R. v. Summers (2014), 2014 SCC 26, 2014 CSC 26, 2014 CarswellOnt 4479, 2014 CarswellOnt 4480, 9 C.R. (7th) 223,
456 N.R. 1, 308 C.C.C. (3d) 471, 316 O.A.C. 349, 371 D.L.R. (4th) 581, [2014] 1 S.C.R. 575, 307 C.R.R. (2d) 96
(S.C.C.) — referred to

R. v. Szostak (2012), 2012 ONCA 503, 2012 CarswellOnt 9100, 94 C.R. (6th) 48, 111 O.R. (3d) 241, 294 O.A.C. 147,
289 C.C.C. (3d) 247 (Ont. C.A.) — followed

R. v. Taylor (1992), 17 C.R. (4th) 371, 77 C.C.C. (3d) 551, 13 C.R.R. (2d) 346, 59 O.A.C. 43, 11 O.R. (3d) 323, 1992
CarswellOnt 120 (Ont. C.A.) — considered

R. v. Taylor (1995), [1996] 3 W.W.R. 88, 137 Sask. R. 233, 107 W.A.C. 233, 104 C.C.C. (3d) 346, 132 D.L.R. (4th)
323,[1996] 2 C.N.L.R. 208, 1995 CarswellSask 413 (Sask. C.A.) — referred to

R.v. To (2015), 2015 ONSC 1169, 2015 CarswellOnt 2640 (Ont. S.C.J.) — referred to

R. v. Turner (1974), [1975] Q.B. 834, [1975] 1 All E.R. 70, Crim. L.R. 98, 60 Cr. App. R. 80, [1975] 2 W.L.R. 56 (Eng.
C.A.) — followed

R. v. Whittle (1994), 32 C.R. (4th) 1, 170 N.R. 16, 73 O.A.C. 201, 92 C.C.C. (3d) 11, [1994] 2 S.C.R. 914, 23 C.R.R.
(2d) 6, 116 D.L.R. (4th) 416, 1994 CarswellOnt 91, 1994 CarswellOnt 1163 (S.C.C.) — considered

R. v. Wolfe (1982), 38 O.R. (2d) 367, (sub nom. R. v. Longworth) 67 C.C.C. (2d) 554, 1982 CarswellOnt 1318 (Ont.
C.A.) — considered

Simpson v. R. (1981), 20 C.R. (3d) 263, (sub nom. R. v. Simpson (No. 3)) 58 C.C.C. (2d) 308, 1981 CarswellOnt 47
(Ont. C.A.) — referred to

Statutes considered:

Anti-terrorism Act, S.C. 2001, c. 41
Generally — referred to

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
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(UK)), 1982,¢. 11
s. 7 — considered

s. 8 — considered

Corrections and Conditional Release Act, S.C. 1992, ¢. 20
Generally — referred to

s. 85 — considered
s. 86 — considered
s. 87 — considered

s. 120 — referred to

Criminal Code, R.S.C. 1985, c. C-46
Generally — referred to

Pt. II.1 [en. 2001, c. 41, s. 4] — referred to

s. 83.2 [en. 2001, c. 41, s. 4] — considered

s. 83.18 [en. 2001, c. 41, s. 4] — considered

s. 83.18(1) [en. 2001, c. 41, s. 4] — considered
s. 83.26 [en. 2001, c. 41, s. 4] — considered

s. 109 — considered

s. 248 — considered

s. 465(1)(a) — considered

s. 465(1)(c) — considered

s. 487.051 [en. 1998, c. 37, s. 17] — considered
s. 718 — considered

s. 718.1 [en. R.S.C. 1985, c. 27 (1st Supp.), s. 156] — considered
s. 718.2 [en. 1995, ¢. 22, s. 6] — considered

s. 719(3.1) [en. 2009, c. 29, s. 3] — considered
s. 720 — referred to

s. 723(5) — considered

s. 724(2) — considered

s. 743.6(1.2) [en. 2001, c. 32, s. 45] — considered
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s. 745(d) — referred to

s. 746(a) — referred to

Mental Health Act, R.S.0. 1990, ¢. M.7
Generally — referred to

s. 21 — considered

s. 22 — considered

SENTENCING of two accused for terrorism-related offences.

M.A. Code J.:

A. Overview

1 Chiheb Esseghaier and Raed Jaser (hereinafter, Esseghaier and Jaser) were tried on an Indictment alleging various
offences, all found in Part II.1 of the Criminal Code which is the Terrorism section. The trial began on January 23, 2015 with
jury selection and concluded on March 20, 2015 when the jury returned verdicts convicting both accused on all counts with
one exception. The one exception was Count One, in relation to Jaser only, where the jury could not reach a unanimous
verdict. Accordingly, a mistrial was declared on Count One in relation to Jaser.

2 The verdicts on which the two accused must now be sentenced are, therefore, as follows:

» Count One in relation to Esseghaier only, charging conspiracy to damage transportation infrastructure with intent to
endanger safety (derailing a VIA passenger train) for the benefit of a terrorist group, contrary to ss. 83.2, 248, and
465(1)(c). This offence carries a maximum sentence of life imprisonment;

» Count Two in relation to both Esseghaier and Jaser, charging conspiracy to commit murder for the benefit of a terrorist
group, contrary to ss. 83.2 and 465(1)(a). This offence carries a maximum sentence of life imprisonment;

* Counts Three and Four in relation to both Esseghaier and Jaser, charging two counts of participating in or contributing
to the activity of a terrorist group, contrary to s. 83.18(1). This offence carries a maximum sentence of ten years
imprisonment;

* Count Five in relation to Esseghaier only, charging a further count of participating in or contributing to the activity of a
terrorist group, contrary to s. 83.18(1). This offence carries a maximum sentence of ten years imprisonment. Jaser was
never charged in this last count.

3 Inthe result, Esseghaier must be sentenced on all five counts. Jaser must be sentenced on three counts. The sentences on
the s. 83.18 counts must be consecutive, except in relation to a sentence of life imprisonment, because of the effect of s.
83.26. In addition, an order extending parole ineligibility must be made unless the statutory presumption in s. 743.6(1.2) is
rebutted.

4  The sentencing hearing in this case was delayed for a number of reasons. Jaser needed time to arrange a private
assessment by a psychologist and his counsel needed time to consider a number of legal issues that relate to sentencing. In
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addition, I asked amicus to take on a more active role in relation to sentencing and to raise any issues that might assist
Esseghaier, who remained self-represented throughout the trial and the sentencing hearing. Amicus sought a psychiatric
assessment of Esseghaier, pursuant to s. 21 of the Ontario Mental Health Act, in order to determine whether there was any
evidence of mental illness that might assist the court on sentencing. Esseghaier consented to the assessment and I made the
Order. This initial assessment, carried out by Dr. Ramshaw, led into a collateral inquiry as to whether Esseghaier was
presently fit to participate at his sentencing hearing. I made a preliminary ruling on that issue on July 22, 2015 and then
ordered a second assessment by Dr. Klassen, at the request of the Crown. See: R. v. Jaser, 2015 ONSC 4729 (Ont. S.C.J.).
Dr. Ramshaw and Dr. Klassen disagree on the issue of fitness but they agree that Esseghaier is presently mentally ill.

5 After Dr. Klassen completed his testimony on September 2, 2015, the parties were ready to make their submissions in
relation to sentence. The Crown submitted that both accused should receive the maximum sentences allowed by law. In the
case of Essseghaier, that meant two concurrent sentences of life imprisonment on Counts One and Two, and three
consecutive ten year sentences on Counts Three, Four and Five, to be served concurrently to the life sentences. In other
words, the Crown submitted that Esseghaier should receive two concurrent sentences of life imprisonment and a concurrent
determinate sentence of thirty years imprisonment. In relation to Jaser, the Crown submitted that he should receive a sentence
of life imprisonment on Count Two and two consecutive ten year sentences on Counts Three and Four, to be served
concurrently to the life sentence. In other words, the Crown submitted that Jaser should receive a sentence of life
imprisonment and a concurrent determinate sentence of twenty years imprisonment.

6  The Crown arrived at these suggested sentences by relying on recent terrorism sentencing cases where the Ontario Court
of Appeal imposed life imprisonment, or sentences in the twenty year range, which have been upheld by the Supreme Court
of Canada. See: R. v. Khawaja (2010), 273 C.C.C. (3d) 415 (Ont. C.A.), aff’d (2012), 290 C.C.C. (3d) 361 (S.C.C.); R. v.
Khalid (2010), 266 C.C.C. (3d) 405 (Ont. C.A.); R. v. Amara (2010), 266 C.C.C. (3d) 422 (Ont. C.A.); R. v. Gaya (2010),
266 C.C.C. (3d) 428 (Ont. C.A.). The principle emerging from the Ontario Court of Appeal cases, concerning the range of
sentence, is as follows (Khalid, supra at para. 34):

... where the terrorist activity, to the knowledge of the offender, is designed to or is likely to result in the indiscriminate
killing of innocent human beings, sentencing judges should give serious consideration to life sentences, and where a life
sentence is not called for, to sentences exceeding twenty years.

The Supreme Court of Canada added the following (Khawaja, supra at para. 126):

The fact that sentences of over twenty years may be imposed more often in terrorism cases is not inconsistent with the
totality principle. It merely attests to the particular gravity of terrorist offences and the moral culpability of those who
commit them.

7  On behalf of Jaser, Mr. Norris submitted that the appropriate total sentence was five and one-half years, less three and
one-half years credit for pre-trial custody, leaving a remnant of two years imprisonment to be served from today’s date. He
would allocate the sentences as follows, in order to give effect to the requirement of consecutive sentences in s. 83.26: four
months on Count Two; eight months consecutive on Count Three; and twelve months consecutive on Count Four.

8  Mr. Norris conceded that these suggested sentences may appear unduly lenient, especially on Count Two. He arrived at
a proposed range that is well below the Crown’s suggested range by relying heavily on McKinnon J.’s recent decision in R. v.
Ahmed (2014), 122 O.R. (3d) 675 (Ont. S.C.J.) where twelve years imprisonment was imposed. Mr. Norris then deducted a
number of sentencing discounts from this twelve year range, in order to reflect various mitigating circumstances on which
Jaser relied such as entrapment, time spent in segregation during pre-trial custody, drug addiction, the minimal steps taken in
furtherance of the Count Two conspiracy before it was eventually abandoned by Jaser, and the absence of any evidence that
Jaser held ongoing violent Jihadist beliefs.

9  Amicus, Mr. Silverstein, submitted that I should not sentence Esseghaier until after a period of involuntary treatment of

mental illness in a psychiatric hospital. Amicus sought a hospitalization order, pursuant to s. 22 of the Mental Health Act, in
order to determine whether involuntary treatment of Esseghaier was feasible and whether it would reduce certain symptoms
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that Esseghaier presently exhibits. This, in turn, would help to determine whether Esseghaier’s militant commitment to
violent Jihad is influenced by mental illness. In the meantime, the sentencing hearing would be adjourned to await these
attempts at involuntary treatment. Both Esseghaier and the Crown strongly opposed this suggested manner of proceeding.

10  In the alternative, if sentencing was to proceed, Mr. Silverstein submitted that a determinate sentence of thirteen to
fifteen years was appropriate. Amicus arrived at this suggested range of sentence by relying on R. v. Ahmad, 2010 ONSC
5874 (Ont. S.C.J.), where Dawson J. imposed a sixteen year sentence in a terrorism case, and by relying in mitigation of
sentence on evidence of Esseghaier’s mental illness and his naivete.

11 It can be seen that the parties are far apart. It can also be seen that there are a number of preliminary issues that need to
be addressed before an appropriate sentence can be determined.

B. Facts Relating to the Offences

(i) Introduction

12 Fact finding in jury trials, at the sentencing stage, involves two distinct processes. They are set out in s. 724(2): first,
all facts that are “essential to the jury’s verdict” must be taken as proven and facts “consistent only with a verdict rejected by
the jury” must be rejected; second, any additional facts that are relevant and necessary to sentencing may be found by the trial
judge on the basis of evidence heard at trial and any additional evidence heard at sentencing. Aggravating facts must be
proved beyond reasonable doubt and mitigating facts must be proved on a balance of probabilities. The Crown’s failure to
prove an aggravating fact does not infer the existence of an opposing mitigating fact. It may be that neither the aggravating or
mitigating version of facts can be proven in relation to any given issue and that the trier is “simply left not knowing one way
or the other”. See: R. v. Ferguson (2008), 228 C.C.C. (3d) 385 (S.C.C.) at paras. 15-22; R. v. Gauthier (1996), 108 C.C.C.
(3d) 231 (B.C. C.A.) at paras. 20-24; R. v. Smickle (2013), 304 C.C.C. (3d) 371 (Ont. C.A.) at paras. 17-25; R. v. Holt (1983),
4 C.C.C. (3d) 32 (Ont. C.A.), at 51-2.

13 1do not intend to summarize all of the voluminous evidence relating to the offences that was heard at trial. A detailed
summary of that evidence can be found in the written Charge to the Jury, at pp. 135-280, which was made an Exhibit at trial
and which is a public document. I will summarize the essential aspects of the evidence.

(ii) The Count One and Count Two Conspiracies

14 Most of the evidence heard at trial related to the so-called “train plot”. This was a plan whose immediate object was to
derail a VIA passenger train traveling between Toronto and New York. The ultimate object of the plan was to kill the
passengers on the train. The precise location and means by which this plan would be carried out was still the subject of
ongoing investigation and discussion between Esseghaier and Jaser but it generally revolved around the idea of damaging a
railway bridge such that a train would derail and fall from the bridge and the passengers would be killed. The two accused
visited the St. Catharine’s Railway Station on August 26, 2012, the railway bridge at Jordan Harbour on September 17, 2012,
the railway tracks at East Point Park on September 18, 2012, and the railway bridge at Highland Creek on September 24,
2012. I am satisfied that all four of these trips were in the nature of reconnaissance missions, as Esseghaier and Jaser were
trying to determine where, when, and how the “train plot” could be carried out successfully, should they agree to that plot.

15  The jury must have been satisfied on the basis of all the evidence that the Count One conspiracy, which related solely
to the “train plot”, had been proved (the so-called “step one” in the Carter instruction), given that they convicted Esseghaier
on Count One. However, one or more members of the jury must also have found that Jaser’s agreement to carry out the “train
plot” had not been proved to a standard of probability, based on Jaser’s own acts and declarations(the so-called “step two” in
the Carter instruction), given that they could not reach a unanimous verdict on Count One in relation to Jaser. See: R. v.
Bogiatzis (2010), 285 C.C.C. (3d) 437 (Ont. C.A.) at paras. 24-30; R. v. Puddicombe (2013), 299 C.C.C. (3d) 534 (Ont.
C.A).

16 I am satisfied that all twelve jurors must have rejected Jaser’s defence of lack intent, to the effect that he was not a
genuine or sincere Jihadist and was merely trying to defraud his two accomplices (Esseghaier and Agent El Noury). This was
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the defence that was put to the jury and its rejection necessarily flows from the jury’s conviction of Jaser on the Count Two
murder conspiracy, from the fact that Jaser’s defence of lack of any genuine intent was common to both Counts One and
Two, and from the convictions of Jaser on Counts Three and Four which required proof of a specific intent to enhance the
abilities of Esseghaier’s terrorist group.

17  The fact that one or more jurors was not persuaded of Jaser’s probable membership or agreement to the Count One
conspiracy, based on his own acts and declarations, does not mean that the “train plot” should be discarded or ignored at
sentencing in relation to Jaser. The “train plot” was central to Count One but it was also relevant to the Count Two murder
conspiracy on which Jaser was convicted. As I explained in the Charge to the Jury, when addressing the Count Two murder
conspiracy (at pp. 94 and 101-103):

Whereas Count One was focused factually on what has been called the “train derailment plot”, Count Two has a broader
factual focus. At the same time as the narrower train derailment conspiracy, the Crown alleges that there was also a
broader murder conspiracy to kill persons unknown. This common object of killing people was allegedly “for the benefit
of, at the direction of or in association with a terrorist group”. The broader general murder conspiracy allegedly
included, but was not limited to, the “train plot” and the “sniper plot”. The Crown alleges that there was an agreement
between Mr. Esseghaier and Mr. Jaser to seek to cause death to persons unknown on multiple occasions.

I will review the evidence of the two accused’s various statements and their various acts in the next section of this
Charge. As you will recall, there were a number of occasions on which the accused talked about either the “train plot”,
the “cook plot”, and/or the “sniper plot”. There were also a number of occasions on which they talked about the
importance of having multiple projects in order to carry them out continuously, one after another, and make a bigger
impact. There is no serious issue, in my view, that when the accused talked about these various ideas or schemes they
were talking about deliberately trying to kill people, which would be murder if it was actually carried out. However, the
real issue in my view, is not whether they were talking about murder. It is not a crime to talk about murder. It becomes a
crime when both an agreement and an intention to commit murder are formed, that is, when the first two required
elements on Count Two exist. In my view, you should focus on these two elements of conspiracy, as explained in my
instructions above, when deliberating on the “lesser included offence” charged in Count Two.

I think it is fair to say that it is only in relation to the “train plot” that the accused actually took some active steps, to
begin to investigate it or to begin to prepare for it. Accordingly, there is circumstantial evidence relating to the “train

plot”, as I explained above. The other plots were discussed but there do not appear to be any steps taken beyond the
discussions. The fact that the accused discussed the “cook plot” and the “sniper plot” may provide evidence of an intent
to kill, which is an essential element of murder, depending on how you assess it in the context of all the other evidence
bearing on the issue of the accused’s intention, including evidence relied on by the defence. However, in deciding
whether to infer a positive agreement and whether to infer a genuine intention to carry out an agreement to murder, you
may want to focus on the statements made and the steps taken in furtherance of the “train plot”. Ask whether they do or
do not prove beyond reasonable doubt, together with the discussions about the “cook plot” and the “sniper plot” and all
the other relevant evidence bearing on the element of intention, that there was a general conspiracy to commit murder as
alleged by the Crown. Of course, these are all factual issues that are entirely for you to decide.

[Emphasis added.]

18  Mr. Norris conceded at the sentencing hearing that the “train plot” was under discussion between Esseghaier and Jaser,
as one possible means of carrying out the Count Two murder conspiracy. Indeed, it was the one means that was most actively
investigated and considered. The alternative means, which Jaser tended to prefer, was the so-called “sniper plot” which
involved using a rifle to assassinate prominent persons, in particular, wealthy Jews. Mr. Norris submitted that the Count One
train derailment conspiracy was a more serious offence than the Count Two murder conspiracy because many acts in
furtherance of the Count One conspiracy were carried out whereas the Count Two conspiracy never advanced beyond a “blue
sky” idea. He submitted that the lack of proof of Jaser’s agreement to the Count One conspiracy reduced his moral
culpability. In my view, the Count Two conspiracy was just as serious, if not more serious, than the Count One conspiracy. It
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is only the Count Two conspiracy that required proof of the mental element for murder. Furthermore, the numerous acts in
furtherance of the Count One conspiracy (such as the four railway bridge reconnaissance trips) were also relevant acts in
furtherance of the Count Two conspiracy, as I explained in the above excerpts from the Charge to the Jury.

19 It must be remembered that the object of an agreement in the law of conspiracy is simply the commission of a criminal
offence. Dickson J., as he then was, described the requisite scope of the agreement in R. v. Cotroni (1979), 45 C.C.C. (2d) 1
(S.C.C.) [hereinafter Papalia], at 17-18:

The essence of criminal conspiracy is proof of agreement. On a charge of conspiracy the agreement itself is the gist of
the offence ... The actus reus is the fact of agreement ... The agreement reached by the co-conspirators may contemplate
a number of acts or offences. Any number of persons may be privy to it. Additional persons may join the ongoing
scheme while others may drop out. So long as there is a continuing overall, dominant plan there may be changes in
methods of operation, personnel, or victims, without bringing the conspiracy to an end. The important inquiry is not as
to the acts done in pursuance of the agreement, but whether there was, in fact, a common agreement to which the acts
are referable and to which all of the alleged offenders were privy.

[Emphasis added.]

Martin J.A. made much the same point in R. v. Wolfe (1982), 67 C.C.C. (2d) 554 (Ont. C.A.) [hereinafter Longworth], at
565-6 when he stated:

I agree that it is not necessary to show that parties to a conspiracy were in direct communication with each other, or even
that they were aware of the identity of the alleged co-conspirators. Moreover, it is not necessary to show that each
conspirator was aware of all the details of the common scheme, but it must be shown that each of the conspirators were
aware of the general nature of the common design and intended to adhere to it.

[Emphasis added.]

20  The basic proposition in Papalia and Longworth is that the element of agreement requires adherence to an “overall
dominant plan” to commit a criminal offence, and not to “all the details of the common scheme” or all the possible means or
“methods of operation” by which that offence could be committed. In the present case, the “overall dominant plan” alleged in
Count Two was committing murder for a terrorist purpose. The “train plot” and the “sniper plot” were simply the means of
committing murder that were under discussion and that were being investigated. Also see: R. v. Marshall, 2015 ONSC 4593
(Ont. S.C.J.) at paras. 42-8.

21 I am satisfied that Jaser was actively exploring the viability of the “train plot”, as a means to commit murder, but that
he generally tended to favour the “sniper plot” as his preferred means. In Esseghaier’s case the opposite was true as he
generally tended to favour the “train plot”, as his preferred means to commit murder, but he was also willing to explore and
consider the “sniper plot”. Esseghaier’s agreement to narrowly and separately carry out the “train plot” was proved in the
manner required by the Carter rules and by the law of conspiracy, whereas Jaser was only proved to have considered and
explored the “train plot” as one possible means of carrying out his broader agreement with Esseghaier to commit murder.

22 The alternative or multiple means of committing murder that Esseghaier and Jaser were exploring, and the terrorist
motives behind their scheme, were made clear in various wiretap intercepts played at trial. I will set out and summarize some
of the more important ones. The first interception of a discussion that Esseghaier and Jaser had with Agent El Noury
concerning this matter was on September 9, 2012. It was as follows (as summarized and quoted in the Charge to the Jury):

* Esseghaier stated, “It’s a very good mission. So we would like to tell you what we are planning, me and Raed. Because
me and Raed we are, we have some plan as we are... strong. But, of course, we need someone to protect our back. And
this person who protect our back should be someone who has a very good position... you know, the ability to manage the
situation by distance... The ability to deviate the attention of security services... As you know, in Canada or in America,
those countries they have many the armies in our land and this army is taking control of land and is spreading corruption
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on the earth... they are spreading evil... they are spreading adultery, they are spreading alcohol in those lands, you
understand? They are spreading Christianity. Now they send people in Afghanistan, in Somali, in many area, in
Pakistan, they send people to spread the Christianity... So it’s our mission to fight those countries that have harmed
them... So it’s our duty to... make trouble in their homes”;

* Having set out the objectives of the “mission”, Esseghaier then told El Noury, “This is your time and your opportunity
to not only support our brothers by money but also by action... to go to the higher level which is the level of action... So
we are, just me and our brother Raed, to do something very simple that don’t needs weapons, don’t need a lot of security
issues... Very clean operation. The operation is the following. We have train, to make a hole in the bridge of the train.
You know the train when is going in the bridge... It’s on the bridge. And when we make a hole by a driller machine, two
persons in each side he has his driller machine... So when the train is coming, so he will go through that hole... and of
course the train is full of people, at least two hundred or three hundred people”;

+ Jaser went on to discuss their ultimate objective and stated, “But you see, it’s not just one thing... Because we want to
make sure that they understand that as long as they’re over there, their people will not feel safe on this side. They should
not feel safe and we are here for a reason”. Esseghaier added, “but not only this, but they are fighting us in our country,
in our lands. So it’s our now obligation”;

* They discussed their need for a third person. Esseghaier stated to El Noury, “you will come to Toronto and you put the
stuff in the apartment and you give the key to him and you teach him, so you return back to U.S.A. and you wait our call
for downloading the video”. Jaser then said, “Nobody can know about this”. Esseghaier said, “Nobody know. We are
just three here”. Jaser replied, “Certainly, certainly... we were kind of debating if we need a third person or not... And we
do need a third person”;

* They discussed timing for the train project and whether there would be other projects. Esseghaier said, “this operation,
we cannot do before when the period of the shortest day of time”. Jaser said, “Yeah”. Esseghaier continued, “Because in
that period the night is getting earlier”. Jaser said, “We need that”. Esseghaier continued, “We need that time because
the train is around 5 pm or five and half pm”. Jaser said, “I tell you something, we could easily say you know, let’s just
do it one time you know, teach these people a lesson, and be a bit aggressive about it, maybe a little bit careless... I
would rather be careful just so I can live, have another opportunity and another opportunity. It’s not about being afraid
of being caught or whatever, that’s not the point”. Esseghaier said, “continuously”. Jaser said, “continuously be”.
Esseghaier said, “yeah, he’s right, he’s right”. Jaser said, “It’s not about fear”. Esseghaier said, “The plan is not one or
two. The plan is always we keep”. Jaser replied, “Praise God”;

* This led into a discussion about the “sniper plot”. Jaser said, “Another thing is, I would like to begin with, what’s it
called, sniper rifle. Because there are certain people who play a big part, at least they can control, and that is important...
sniper... From a distance... God almighty says, fight their leaders. So fight the leaders of this people”. Esseghaier asked,
“How we can reach them?” Jaser replied, “Easily in Canada”. Esseghaier said, “they are not in the street, those people
generally they are in castles”. Jaser stated, “here in Canada, it’s different... They do public speech. You know, they are
very aggressive here in the public”. Esseghaier said, “Oh they do public, public conference”. Jaser said, “you find that
they come to the gay parade... the Mayor of Toronto... he takes the subway in Toronto... Canada is different. Canada is
not the U.S... But they feel safe. We’re gonna change all that”. Esseghaier said, “we have to study, this is what he is
planning very good, I like this plan”. Jaser stated, “This is long term, I just need to practise, need to practise this... I
gonna get my hunting rifle, hunting rifle, that’s easy. And I’'m gonna get the license... gun carrying license. So we’ll get
all that... Very easy, very easy... That’s a beautiful plan”;

* They discussed the video to be released relating to the “train plot”. Esseghaier said, “When the video is uploaded”.
Jaser said, “first thing they’re gonna do is, who’s on the video?... We have actually do our homework... there’s
signatures on the recording... They will know that this is being recorded on site of Canada. That will drive them even
more nuts... You can even hold up a Canadian newspaper or something... We are in the neighbourhood... Get out, get out
before we kill you all. Because we want this whole city, the whole country to burn. I could care less who dies. Everyone
is a target. They pay taxes, they vote. They’re enemies”. Esseghaier stated, “All of those details, we have to try, when
we prepare the video, together, we have to change the voice background. We have to take care about this, all those
details, the camera also”. Jaser said, “like a background noise audio to it... something like, we can record for half an
hour of subway station... and then use that as a background noise. That would drive them nuts... The location is actually
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really important because they can figure out where you are from the background image... We don’t have to go too far,
few hours up north, you’re in the middle of nowhere”. Esseghaier said, “The subject of the video, is it the help of Tamer
is important, is it necessary? What do you think?” Jaser told El Noury, “The only thing is when you, you just come pick
it up... The production should be okay”. Esseghaier stated, “The production should be okay... me and Raed, we take care
about this... he has technical background”. Jaser replied, “Some, some, I have people that help”.

23 Two weeks later, in the September 23rd, 2012 discussion at the “safe house”, Esseghaier and Jaser pointed out some of
the challenges concerning the “train plot” that they had discovered during their reconnaissance trips to various railway bridge
locations. Jaser also expressed his preference for the “sniper plot”. The conversation was as follows:

» They proceeded to discuss exactly how to go about cutting steel support beams. Jaser said “we don’t need it any
more”, in reference to the jackhammer. Jaser continued, “we’re standing on a bridge and we’re cutting, where are we
gonna end up? Yeah, it’s a problem... the torch doesn’t make noise, it’s the saw that makes noise... we’re cutting some
of it, I mean not the whole thing”. They discussed how to cut part on “one side” and then part on “the other side”. Jaser
said, “Yeah, that’s fine, that sort of makes sense”. Esseghaier said, “me in one extremity here and Raed in the other
extremity, we start at the same time, he cut everything here, Raed, and me I cut everything here”. Jaser thought that this
would be a problem because “the way it’s designed, it looks like a very intricate puzzle... the wood is interlocked,
everything has steel bolts... So, it’s a lot of work. So you have to cut across, and you have to cut diagonally... there’s
under layers as well”. Esseghaier said, “we cut everything”. Jaser said, “it’s a lot of work brother... Actually, there is one
more way we can do it. We can work on the foundation, okay... do the drill part. So get rid of everything at the bottom
first...”;

* They discussed going to the new location the next day. Jaser said, “what I’m thinking is, tomorrow at 9:30, me and
you, we’ll go and have a look”. Esseghaier said, “the bridge”. Jaser said, “yeah”. Esseghaier said to El Noury, “all three
of us, we go, and you will see with us”. Jaser suggested they all meet at 9:30 am at his house. Esseghaier said, “we do
the planning... we check the bridge... we will discuss the details, which kind of torch we need, is it big torch, how much
intensity, we discuss the details... how we can manage the cutting, each one from one extremity, or we go like this
gradually, or we need a third person, we try to figure out all of those details... we check all the technical details in the
bridge”. Jaser said, “if he [El Noury] comes with us, it’s nice because he can give us some of his input as well... That
would help because I am like disturbed about the design of this bridge. But maybe we can...”. Esseghaier said, “so you
can help us”. El Noury replied, “absolutely”;

* As they left the “safe house” apartment at the end of the meeting, Esseghaier agreed to stay there for the night. Jaser
and El Noury then had a conversation outside in the parking lot, in Esseghaier’s absence. Jaser said, “it seems to be too
much work for a very small job... It’s too small. It’s a big operation, we’re setting up for a big operation, we end up
doing something very tiny. The set up is nice but the operation doesn’t make sense. You know, when you wanna move
something, instead of moving a bag, you can move a ton. So what’s the difference. It’s the same thing, what’s the
difference. I gotta be honest with you, I told you yesterday, you know. My whole goal was just to get out of this place.
But you’re right, so die here. That’s it”. El Noury said, “But not before we make our statement”. Jaser said, “of course,
of course”. Later in the conversation Jaser said, “like the whole set up is too much man... very small... twenty thirty
people, forty people. And who are they? Slaves. Really, just like you and me, workers. You know? Sheep. We don’t
want sheep. We want the wolf. We can get the wolf, brother we can get the wolf. The G eight summits are here... I want
you to think about the benefit... you know, you guys do this or we gonna keep doing this to you... the benefits of taking
down some of their heads has, a greater impact, it’s like when the head is cut off, the body gets confused, even
temporarily, until it grows another head. But, for awhile, it’s going in every direction. That’s what we want”. El Noury
said, “cause a greater impact than an accident on a train, you know a couple people”. Jaser said, “couple of sheep... you
know, sheep are harmless. They’re actually cute”. They laughed and left each other.

24 During the final reconnaissance trip on September 24, 2012, to the Highland Creek bridge, Jaser became concerned
about Esseghaier’s lack of operational security. A number of civilians had seen Esseghaier, Jaser, and El Noury walking on
the railway bridge and Esseghaier had been speaking loudly and excitedly. This part of the conversation was as follows:
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» Agent El Noury testified that Jaser had a scowl on his face and appeared upset as they walked back. El Noury asked
him, “what wrong Raed?” Esseghaier said, “there are many things on his mind”. Jaser replied, “when I tell you there is
someone looking at you, okay, you don’t say to me it doesn’t matter, what is he doing here, why do you care about him?
The devil sent him to spy on us... So why don’t you take these things seriously?... If you make a mistake with something
that you don’t take seriously... it’s a sin. And if the operation fails just because of a guy, me for example, or you, or any
person, took things lightly, that’s a sin. I don’t need this kind of sins man... so take today’s act as a lesson”.

25  Shortly after the above conversation, uniform Toronto police officers attended at the parking lot at East Point Park.
They cautioned Esseghaier, Jaser and El Noury about walking along the railway tracks and took down their names and
addresses. Jaser and Esseghaier proceeded to argue about whether their plans had been compromised and about whether the
“sniper plot” was preferable to the “train plot”. The conversation was as follows:

« Jaser began by stating, “You guys are stupid... I’'m very upset with you. I told you to be serious about this. I told you
the devil sends people to locate you, you don’t listen... This is okay, but we just compromised the location. So you have
to think of it that way, that’s how I think. So no worries, we just have to find another place. It’s not a big deal, there’s a
lot of good places™;

* Esseghaier disagreed and asked, “how they [the police] can make the connection?” Jaser replied, “you’re foolish... And
you should be happy... that you have a brother like me who is telling you about your faults”. Jaser explained to
Esseghaier that if they make a video and release it after “the train derails”, that the police will connect it to the fact that it
happened “500 metres away from where three Arab guys, one from the States, one from Quebec, and one from Ontario,
were found hanging around and checking things out”;

» Jaser stated again, “the fact that this happened, it compromises the location. I think we need to re-discuss this whole
issue, okay? Because your job, your mission is to follow orders from the brothers... But you see, when you come to
fulfill your orders here, okay. You do things according to the reality that’s on the ground. You don’t do it according to
what they, how they do it back there. Do you see my point? There is a completely different set of scenarios and
situations, even the building material that they use is different. So, if you wanna take down this, if you wanna do this,
fine, we can do it, but we’re gonna do it our way, not their way. You see, because we’re in Canada, we’re not in
Kandahar. It’s a completely different situation here. Now this is one. Secondly, number two, taking down a passenger
train that might take out 20, 30, 40, 50, 100, whatever. I don’t think many people will die by the way, just so you know.
Train is not going very quickly, okay. It’s not gonna drop very far, okay. And when it does, it’s gonna stop itself
because of the sheer weight. Just so you know”. Esseghaier replied, “Raed, we are not talking about the technical issue...
we are talking about what’s happen now”;

« Jaser then stated, “what happened now compromises the location only, not the operation. Operation can continue,
we’re still good to go. Okay? But we have to go, you know, different place... We’re very good, nothing happened. Just
like when we talked to the guy on the other site. You know, I gave him da’wa, we gave him copy of Qur’an, no
problem, everything is okay. Yeah, this no big deal”;

» Jaser then discussed both the “train plot” and the “sniper plot”. He began by asking, “who knows how to hurt these
people the most? You or me?” Esseghaier replied, “You”. Jaser continued, “this is an operation because they asked you
to do something... But we can have our own operation... And their operation we could do, if it makes sense. If it’s safe to
do. Okay? But we can do our own operation. Okay? Now, if you wanna talk about how to hurt these people the most...
We’re gonna try to fulfill the command as we see fit. Not as they see fit, because they’re not here... So we’re trying to
work things out according to what we know, what we see and the reality on the ground... The train, we can continue to
do, no problem, find another location, God willing, you never know. What did I tell you about the last time? Before we
left the last time, what did I say to you? I said, may the outcome be good. Right? Isn’t this better and easier? Alright.
Third one will be even much easy. You see? Much more secluded, nobody will see us, no trails, nobody walking... So
we’ll continue. Now, we move on with God’s blessing. Number two, this is very important. That the war overseas is
being funded from here. There people, they only understand the language of two things. Death and money. That’s it.
You hit them where it really hurts. You take their lives, you take their wealth... You think they care about the life of 50
people on a train?... But the expensive Jew, the rich Jew, the Jew that is Zionist... when you take 50 of them out, what
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happens? You will drive them crazy”. Esseghaier asked, “But how?” Jaser replied, “is it harder to shoot someone in the
head or to derail a train?... we’ll take a sniper, we need a sniper. We can kill many of them before something happens...
You’re sniping somebody from far, far away, maybe 200, 300, 400 yards away, at least... The message by derailing a
train and killing a few sheep is not the same as when you, when you take out the vice... The almighty God says fight the
leaders of non belief”;

* Esseghaier and Jaser proceeded to debate the merits of the “sniper plot” and the “train plot”. Esseghaier said, “We do
both. I agree with him... I agree to kill the elders... I never say no, but my question, how?... you can come back with
plan?” Jaser replied, “Brother, I can come up with a better plan than anybody else in this city. I know this city inside
out”. Esseghaier said, “you bring to us a plan, so I don’t have problem”. Jaser replied, “Habibi, I’'m with you, I’m not
disagreeing with the mission. I’'m talking about a fact, you cannot make a decision from over there about something that
happens in Toronto”. Esseghaier said, “It will show that they are powerful, they are strong”. Jaser replied, “I’m not
saying no, I agree with you... Like right now location compromised, no problem, find a new location, not the end of the
world, no problem. We’re gonna continue... The mission is about continuously fighting... this is nothing, taking down
the train... It’s not a big deal. They will even downplay it by the way and say, oh it was a train derailment, oh no big
deal, a few hundred people were harmed... And your video... it’s gonna do well for a few hours and then they’re gonna
start to shut it... But when I tell you, I know how to harm them, I know what I’m talking about... To kill the heads of the
financing arm of Israel, okay, I know what I’m talking about”. Esseghaier replied, “Okay, I never say that I am not agree
on what you said... Raed, your plan, give us your plan... you are talking now about the elders, killing the elders of non
belief, okay? So, this is also, what is the frame of time?” After some further debate, Jaser stated that he would provide
his plan in “two weeks”;

* They returned to discussing the subject of a new location for the “train plot”. Esseghaier said, “Raed, we are upset
because of the police. I know that you are upset, and no problem. The police, he change for us the location. Maybe is
better for us. Maybe we find another, something easier. You know? So no problem”. El Noury asked, “Do you know
Google earth?” Jaser replied, “Yeah... That’s what I’ve been doing... I’'m not worried about this”. Jaser went on to say,
“I’m worried about you [Esseghaier]. You have a very weird mind... very simplistic”;

* At this point in the discussion, Jaser said, “I’ll let you know brother. I have to get back to you... we can’t just do things
like this. It doesn’t work. I have to check with someone... I have to see if we can carry on right now or what’s going on.
Because I have to check, I have to check some things... when they have three people at this location, we’re already seen
on the tracks... They have something called an incident report... The incident report goes in the database. That’s it. When
some other incident happens, they check this incident against the other incidents they have in the database... they’re
going to check when another train, when a train goes down anywhere, okay? They’re gonna come to us... This is a
problem, do you see? Now I need to check... Because you see, it doesn’t make a difference what happens anywhere in
Canada... we’re all coming from different places and we all met here and we’re seen on the tracks, that’s the problem... I
really don’t like it... Now anything that happens on the CNR rail... on a track, anything, any incident, they will check the
database. And if they see anything that resembles Arabs, like Arab work... they will definitely at least put us on the spot
light. They may not come after us immediately but they will watch us”;

* Esseghaier continued to insist that “the operation it will be done after 3 months” but that “we have to change the
place”. Jaser replied, “Trains man, the problem is... I have to think about it. Me, I don’t work like you”. Esseghaier
repeatedly stated, “we want this operation be safe. So, God Almighty he warn us to save our operation... So we change
the location but we should not stop the operation”;

* Esseghaier appeared to assign some blame to Jaser for the encounter with the police stating, “he [Jaser] neglect one
thing, which is the most important thing, is the get out from the place... answer me Raed this question. Why you care
about all of this stuff and the only thing that is the most important thing, you didn’t care about it?” Jaser replied,
“Because Allah doesn’t want us to do the operation”. Esseghaier stated, “Okay Raed, I don’t know if God want us to do
the operation or no... but what I know is that we have to fight those disbelievers”. Jaser replied, “Yes, yes, we will do
that, God willing”.

26 There was a further argument on the evening of September 24, 2012, as Agent El Noury, Jaser and Esseghaier drove
downtown to drop Esseghaier off at the Toronto bus depot. At this point, it is clear that Jaser abandoned the Count Two
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conspiracy and did not participate any further in any of Esseghaier’s terrorist activities.

(iii) The Count Three, Four and Five Offences

27  The facts relating to the three counts of participating in or contributing to the activity of a terrorist group (Counts
Three, Four, and Five) are not seriously in dispute, given the jury’s guilty verdicts on all three counts. They cover different
time frames and different activities that occurred in those time frames. Count Three covers the time period from September 7
to 10, 2012 and it is mainly referable to recruiting Agent El Noury into the terrorist group and discussing the logistics of the
planned terrorist activity. Count Four covers the time period between September 13 and 24, 2012 and it is mainly referable to
the reconnaissance trips, to efforts to obtain a “safe house” in Toronto, and to further discussions about the logistics of the
planned terrorist activity. Finally, Count Five covers the time period between September 25, 2012 and February 14, 2013 and
it is mainly referable to Esseghaier’s efforts to recruit a replacement for Jaser in the existing terrorist group and his efforts to
contact the “brothers” overseas and to obtain instructions.

(iv) Entrapment

28  One final factual issue raised by Jaser, that relates to the offences, is the suggestion that entrapment played a role in
facilitating the Count Two conspiracy and that this mitigates sentence. There are both legal and factual impediments to this
submission.

29  Mr. Norris conceded at the sentencing hearing that the traditional “defence” or common law doctrine of entrapment, as
developed under Canadian law, could not be made out in this case. It has two alternative branches, neither of which exist in
this case: first, the police provide an accused with an opportunity to commit a crime when they lack reasonable suspicion (the
practice known as “random virtue testing”); or second, the police have reasonable suspicion but they go beyond merely
providing an opportunity to commit a crime and induce the crime by way of improper tactics such as threats, persistent
importuning, or exploitation of human frailties and vulnerabilities, such that even an average member of the community
would have been induced to commit the crime. None of this happened in the present case. The RCMP had reasonable
grounds to suspect Esseghaier and Jaser were engaged in some kind of terrorist activity, as a result of early cooperation and
information sharing between CSIS and the RCMP, prior to the point in time when Agent El Noury came to Canada and began
to infiltrate Esseghaier and Jaser’s group. Furthermore, Agent El Noury never engaged in the kind of tactics that could have
improperly induced the commission of the offences. See: R. v. Mack (1988), 44 C.C.C. (3d) 513 (S.C.C.), at 554-560.

30  Mr. Norris’ submission is that police conduct that falls short of the two prohibited Mack forms of entrapment can,
nevertheless, mitigate sentence. In essence, he submits that the severe common law remedy of a stay of proceedings was
developed in Mack as a response to severe forms of state misconduct and it does not preclude a lesser remedy of reducing the
sentence in cases involving lesser forms of entrapment. He points to a body of English and Australian case law, and early
Canadian cases prior to Mack, where the remedy for entrapment still is (or was) a reduction in sentence, rather than the
modern Canadian remedy of a stay. See, e.g.: R. v. Kirzner (1976), 32 C.C.C. (2d) 76 (Ont. C.A.), aff’d (1977), 38 C.C.C.
(2d) 131 (S.C.C.); R. v. Sang, [1979] 2 All E.R. 1222 (U.K. H.L.), at 1226; R. v. Birtles, [1969] 1 W.L.R. 1047 (Eng. C.A.),
at 1049-50; R. v. Mandica (1980), 24 SASR 394. The test for entrapment developed in these cases tends to focus on the
accused’s predisposition to commit the offences, that is, the court inquires into whether there is “a real likelihood that he [the
accused] was encouraged to commit an offence which otherwise he would not have committed” [emphasis added]. Mr. Norris
relies on this test for entrapment in the case at bar.

31  There are significant doctrinal, conceptual and public policy difficulties in recognizing Mr. Norris’ proposed lesser
form of entrapment with its lesser remedy. The courts in England have rejected the modern Canadian approach to
entrapment, where it takes a more serious form and where it results in a stay of proceedings. Conversely, the courts in Canada
rejected an approach to entrapment that results only in a reduction of sentence and that focuses only on the subjective
predisposition of the accused. Instead, the Canadian approach to entrapment focuses on serious state misconduct. Lamer J, as
he then was, gave the unanimous judgment of the Court in R. v. Mack, supra at pp. 540 and 551, and stated the following:

It is the belief that the administration of justice must be kept free from disrepute that compels recognition of the doctrine
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of entrapment. In the context of the Charter, this court has stated that disrepute may arise from “judicial condonation of
unacceptable conduct by the investigatory and prosecutional agencies”: Collins v. The Queen (1987), 33 C.C.C. (3d) 1 at
pp. 16-7 (S.C.C.). The same principle applies with respect to the common law doctrine of abuse of process. Conduct
which is unacceptable is, in essence, that which violates our notions of “fair play” and “decency” and which shows
blatant disregard for the qualities of humanness which all of us share.

It could ... be argued that the use of the term “entrapment” itself dictates an inquiry into the predisposition of the
individual accused. The argument is really one of causation. As I understand it, the idea is that even if the police
conduct, viewed objectively, has gone further than the provision of an opportunity, in the case of an accused who is
predisposed, it cannot be said that the reason or cause for his or her commission of the offence is the actions of the
police; rather, it is because of the accused’s predisposition to crime. In my opinion, the test for entrapment cannot be
safely based on the assumption that a predisposed person can never be responding to police conduct in the same way a
non-predisposed person could be. It is always possible that, notwithstanding a person’s predisposition, in the particular
case it is the conduct of the police which has led the accused into the commission of a crime.

Those who argue for an inquiry into predisposition, and thereby deny the availability of an allegation of police
misconduct, ignore this possibility. I am unwilling to do so. Obviously it is difficult to determine exactly what caused
the accused’s actions, but given that the focus is not the accused’s state of mind but rather the conduct of the police, I

think it is sufficient for the accused to demonstrate that viewed objectively, the police conduct is improper.

[Emphasis added.]

32 Mr. Norris does not allege any kind of police misconduct in his entrapment argument. Rather he submits that there is
“no evidence” that Jaser and Esseghaier were already predisposed to commit the murder conspiracy offence charged in Count
Two, prior to Agent El Noury’s introduction to the group, and that it was due to Agent El Noury’s acts of encouragement and
facilitation that this Count Two offence came about.

33 It is unnecessary to decide the interesting doctrinal issue of whether a lesser form of entrapment, based on the
accused’s predisposition, can exist under Canadian law in light of the decision in Mack. I am satisfied, on the facts of this
case, that there is abundant evidence inferring that Esseghaier and Jaser were already predisposed to engage in a murder
conspiracy for the benefit of a terrorist group, prior to Agent El Noury’s introduction to the group.

34  The flaw in Mr. Norris’ argument, with respect, is that he conceded that Jaser and Esseghaier were already discussing
the “train plot”, prior to the introduction of Agent El Noury. His submission was that “there is no evidence they had
discussed any other plans for killing people”, such as the “sniper plot”, prior to the introduction of Agent El Noury. As
already explained above, the “train plot” was a means to commit murder and it is relevant evidence relating to the Count Two
murder conspiracy, as the underlined submission from Mr. Norris’ factum, set out above, seems to concede.

35  Furthermore, it can be inferred that the “sniper plot” had already been discussed by Esseghaier and Jaser prior to the
introduction of Agent El Noury into the terrorist group. I have summarized the lengthy September 9, 2012 discussion, where
the terrorist scheme was first presented to Agent El Noury by Essseghaier and Jaser (at para. 22 above). In that discussion,
Esseghaier began by introducing the topic of the “train plot”. Jaser participated in this discussion but then went on to state
that “it’s not just one thing” and that their overall objective was to create circumstances where “people will not feel safe on
this side”. Jaser continued, “we could easily say, you know, let’s just do it one time ... I would rather be careful just so I can
live, have another opportunity and another opportunity”. Esseghaier then stated, “The plan is not one or two. The plan is
always we keep”. Jaser replied “Praise God”. At this point, Jaser introduced the topic of the “sniper plot”.

36 It can be inferred from the above discussion that the plan which already existed on September 9, 2012 involved
multiple or sequential terrorist acts, all of which had the object of killing innocent civilians in order to instill fear in the public
and cause a change in Canadian foreign policy. Agent El Noury encountered this pre-existing scheme and proceeded to
encourage it and to assist the accused in planning and preparing for it, which is exactly what the police have always done and
are entitled to do when they introduce an undercover officer into a pre-existing plan to murder someone (by having the
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undercover officer pose as a “hit man”) or into a pre-existing drug trafficking operation (by having the undercover officer
pose as a drug dealer who needs to buy from a supplier). Even under the English approach to entrapment, with its focus on
pre-disposition, there is nothing wrong with this kind of police participation in and encouragement of a pre-existing plot.
Parker L.C.J. gave the judgment of the Court of Appeal in the root case that sets out the English doctrine of entrapment, R. v.
Birtles, supra. He stated the following:

... it is vitally important to ensure so far as possible that the informer does not create an offence, that is to say, incite
others to commit an offence which those others would not otherwise have committed. It is one thing for the police to
make use of information concerning an offence that is already laid on. In such a case the police are clearly entitled,
indeed it is there duty, to mitigate the consequences of the proposed offence, for example, to protect the proposed
victim, and to that end it may be perfectly proper for them to encourage the informer to take part in the offence or indeed
for a police officer himself to do so. But it is quite another thing, and something of which this Court thoroughly
disapproves, to use an informer to encourage another to commit an offence or indeed an offence of a more serious
character, which he would not otherwise commit, still more so if the police themselves take part in carrying it out.

[Emphasis added.]

37 1 am satisfied, on the facts of the present case, that entrapment does not exist in any form, including the English and
Australian form, and it is not a mitigating factor on sentence.

C. Facts Relating to the Offenders

38  There are a number of important factual issues relating to the offenders. In Jaser’s case, he called Dr. Ghannam and it
was suggested through this expert witness that Jaser was a drug addict, that his commitment to violent Jihad was insincere,
and that his involvement in the offences was motivated by fraud, that is, by a need to obtain money from his accomplices. In
Esseghaier’s case, Dr. Ramshaw and Dr. Klassen testified that he was presently mentally ill, while disagreeing as to whether
he was fit to participate at a sentence hearing. I will first address the evidence relating to Jaser and then turn to the evidence
relating to Esseghaier.

(i) The evidence relating to Jaser

39  Jaser did not request a Pre-Sentence Report. Instead, Mr. Norris advised that he was having a psychological
assessment prepared and that it would provide the court with the necessary information relating to Jaser’s past antecedents
and future rehabilitative prospects. A report from Dr. Ghannam was filed and he testified at the sentencing hearing.

40  Dr. Ghannam is a clinical psychologist who practises mainly in California. He has not testified previously in Canada
and he has rarely testified in criminal matters in the United States. Most of his forensic work in the courts has been in civil
cases where he has testified frequently about the psychological effects of injuries. His only experience in terrorism cases has
been with Guantanamo Bay prisoners, as he has been consulted concerning the long term effects of “enhanced interrogation”
and lengthy imprisonment and about the rehabilitative potential of these prisoners, should they be released to a foreign
country. He has not yet testified on these matters in the U.S. courts.

41  Dr. Ghannam came to Toronto, met with Jaser and with members of Jaser’s family, and interviewed them. He also
reviewed documents relating to the trial evidence provided to him by counsel. Finally, he had Jaser complete various
psychological tests.

42 Dr. Ghannam’s report states that he was asked “to provide an opinion regarding Mr. Jaser’s intention, his motivation,
and his state of mind in relation to the convictions that he sustained, specifically the charges and the allegations of being a
radical Muslim extremist engaging in terrorism”. Dr. Ghannam’s main conclusions, both in his report and in his testimony,
were that Jaser was a drug addict and a “‘con man” at the time of the offences, that his motivation was to obtain money from
his two accomplices, that he was never a sincere Jihadist, and that he never had any genuine intention to harm anyone. Dr.
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Ghannam expressed these conclusions in the following terms in his report, which he adopted in his testimony:

Mr. Jaser had (and has) a severe, significant and, at times, debilitating addiction to a wide variety of drugs that include
marijuana, hashish (black tar) and alcohol, and there was never a time since the age of 14 up until the day he was
arrested that he was not only using these substances, but was chronically high and intoxicated. From the age of 14 to the
time of his arrest, Mr. Jaser’s state of mind and primary motivation for existence was based on one major fundamental
direction - to obtain sources of funding, financial support and monies to support his drug and alcohol addiction.

The other major theme that was consistently revealed in my evaluation of Mr. Jaser, and corroborated by family
members, is that at no time in his life was there any evidence of any genuine intent or specific action to harm people,
animals or even insects.

Notwithstanding the serious offences of which he was found guilty, from all the sources upon which I drew in my
evaluation Mr. Jaser is an individual who had no intention that I could gather to induce or to create harm for any living

entity, whether it is animals, insects or humans.

With regards to his faith and the presumption of a pious, radicalized Islamic or Muslim terrorist, there is no evidence in
the record historically, either in the family, the family history and its development, or in Mr. Jaser’s life to support the
notion that he was sincerely adopted any radicalized interpretations of Islam, let alone any significant commitment to
Islam in any form.

I can say with reasonable psychiatric certainty that it is my opinion that Mr. Jaser’s primary motivation and state of
mind and intention in all of the activities related to the offences for which he has been found guilty were founded on his
desire for money in order to fund his addiction.

... all of the information presented to me, represents a picture and a pattern to be consistent with someone who in fact
has a serious, significant and debilitating drug addiction diagnosis and does not represent the typical pattern and
motivation of someone representing and being involved with radical Islam.

In his profile, there is no evidence to suggest any commitment to any religion, let alone Islam. He would be equally able
to front himself as a Christian, a Muslim, or a Jew, anybody in order to get what he needed in terms of funding his drug
habit. His development of a Muslim profile and a Muslim identity did not appear until late in his life nor was there any
evidence to suggest that it was genuine. The people that were closest to him never believed it was genuine. Even the
undercover agent did not trust Mr. Jaser.

When he started to get more involved in the mosque, and as he was exposed to the organized Muslim community for the
first time in 2009, he was stunned by the amount of money that could be collected in such a short period of time during
Ramadan. From that time forward up until the termination of his relationship with undercover agent, Tamer Al Noury,
and Chiheb, he pretended to be a pious Muslim, growing his beard and wearing traditional Muslim clothing in an
attempt to secure relationships with people who were wealthy, and it was clear, based on reviewing all of the evidence

presented to me, that once he realized that he was unable to receive any significant funding from the undercover agent,
Tamer El Noury or Chiheb, he cut off relationships with them.

A reasonable and consistent conclusion based upon all of the evidence presented to me, based on my experience
interviewing terrorism suspects and convicted terrorists, is that the profile and behaviour of Mr. Jaser is of someone with
a severe drug addiction problem rather than of someone with a committed interest in committing terrorist acts based on a
religious belief, specifically Islamic beliefs.
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... he was and continues to be apprehensive to hurt anybody or anything, to kill anything.

Mr. Jaser did exhibit a wide range of emotions and behaviours consistent with an emerging and underlying remorse and
at no point in my review of his history and my interviews with his family, could I find any significant basis for the
allegation of Mr. Jaser being a Muslim or Islamic extremist or terrorist. Mr. Jaser was actually quite antagonistic toward
religion, all organized religion, and he saw religion and religious identity only as a way to scam and con people to give
him money.

[Emphasis added.]

43 In order to give the above opinions about Jaser’s intentions, beliefs, and motivations at the time of the offences, Dr.
Ghannam had to do some analysis of the evidence in the case, in particular, the wiretaps. Dr. Ghannam’s analysis of the
wiretaps is interwoven with his interviews of Jaser in which Jaser provided his own interpretation of the trial evidence. Jaser,
of course, did not testify at trial or at the sentencing hearing and so the interpretation of the evidence that he provided to Dr.
Ghannam was not heard by the jury or by me and it was never tested by cross-examination. The part of Dr. Ghannam’s report
where he analyzed the evidence at trial, and added in Jaser’s own analysis, is as follows:

He [Jaser] begins to develop an elaborate long-term scam of the Muslim community in the Toronto area. He develops
ideas for more elaborate stories, more elaborate organizations for raising money from wealthy Muslims so that he can
pocket it. It is also during this time, later in 2012, that he is introduced to Tamer Al Noury, the FBI undercover agent.
Mr. Jaser is very clear in describing that four out of the five times that he met with Tamer Al Noury, that he was high on
hashish and marijuana. The hashish he used was black tar, which creates a significant high and at times make it more
difficult to cognitively process information. The fifth time he was with Tamer, he was exceedingly high and very
agitated. (He got so agitated with Esseghaier that he asked to be taken away).

Although Mr. Jaser was keen on keeping the connection with any individual in the Muslim community where he had the
idea that he might be able to take money from them, in the period before Chiheb’s first trip to Iran, Mr. Jaser paid very
little attention to him. He would mostly ignore his phone calls. He felt sorry for Chiheb. Around February 2011, Chiheb
takes his first trip to Iran and he comes back and wants to speak with Raed and tells him stories about a man with a taxi
service in Iran who is giving away lots of money. Once Jaser hears the story of someone giving away lots of money, his
interest in Chiheb is increased significantly and he begins to develop a scheme, a scam and a con for using Chiheb to get
this money.

What is notable in reviewing the undercover wire-taps and transcripts of interactions between Chiheb and Mr. Jaser, as
well as the undercover agent, Tamer Al Noury, it is clear that Chiheb does not trust Raed with money. In fact, there are
numerous references to Chiheb warning the undercover agent about Raed’s intentions and distrust of Raed around

money. Mr. Jaser himself does not trust Chiheb because Chiheb at that time was asking Mr. Jaser for money. This was
very distressing to Mr. Jaser as his intent was to obtain money from Chiheb.

It is after the second trip to Iran that Chiheb comes back and starts to talk about the train plot. According to Mr. Jaser,
his primary motivation for appearing to cooperate with Chiheb on the plot was to create the conditions for getting
money from Chiheb as well as from Tamer Al Noury, who represented himself as being a wealthy Egyptian
businessman. Mr. Jaser was always calculating on how to best extract money from Tamer and if it entailed befriending
Chiheb and indulging him, he would do it.

In the summer of 2012, because of his inability to obtain any significant money from either Chiheb or Tamer, the
undercover agent, it is clear that Mr. Jaser is becoming increasingly frustrated by Chiheb and Mr. EI Noury. Although he
engages in activities and drives Chiheb and Tamer around, including to the train tracks, Mr. Jaser is becoming
increasingly agitated and frustrated with them, because it is not producing any results - no money is coming his way.
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The primary reason for the agitation is his inability to secure any significant amount of money or to convince Mr. Tamer
El Noury of his numerous business opportunities. The wire taps and notes are replete with Mr. Jaser wanting to isolate

Chiheb from the relationship with Tamer Al Noury and that Mr. Jaser’s primary intent was to secure business
opportunities and money from Mr. Tamer El Noury and to create these grand schemes for funneling money into projects

that would ultimately financially benefit Mr. Jaser.

44  Crown counsel, Mr. Michaelson, conducted a lengthy and effective cross-examination of Dr. Ghannam. In his closing
argument on sentencing, Mr. Michaelson submitted that much of Dr. Ghannam’s evidence was inadmissible and that, in any
event, it was entitled to little or no weight due to a number of serious deficiencies in his testimony.

45 1 agree with Mr. Michaelson. Much of Dr. Ghannam’s opinion evidence was inadmissible because it controverted the
jury’s verdict and because it offered opinions concerning Jaser’s beliefs, intentions, and motives at the time of the offences,
based on Dr. Ghannam’s and Jaser’s analysis of the trial evidence. These are not topics on which the trier of fact, either at
trial or on sentencing, needs the assistance of an expert. See: R. v. Mohan (1994), 89 C.C.C. (3d) 402 (S.C.C.) at paras.
21-31; R. v. Abbey (1982), 68 C.C.C. (2d) 394 (S.C.C.), at 409-412. In both Mohan and Abbey, in unanimous judgments of
the full Court, the formulation of the necessity requirement for expert opinion evidence set out in R. v. Turner (1974), [1975]
Q.B. 834 (Eng. C.A.), at 841 was adopted. In that case, Lawton L.J. stated:

An expert’s opinion is admissible to furnish the court with scientific information which is likely to be outside the
experience and knowledge of a judge or jury. If on the proven facts a judge or jury can form their own conclusions
without help, then the opinion of an expert is unnecessary. In such a case if it is given dressed up in scientific jargon it
may make judgment more difficult. The fact that an expert witness has impressive scientific qualifications does not by
that fact alone make his opinion on matters of human nature and behaviour within the limits of normality any more
helpful than that of the jurors themselves; but there is a danger that they may think it does.

[Emphasis added.]

46  In my view, Dr. Ghannam’s proferred opinion evidence repeatedly violated the necessity requirement, as set out in
Abbey, Mohan, and Turner, because Jaser’s motives, intentions, and beliefs are “matters of human nature and behaviour
within the limits of normality” on which a “judge or jury can form their own conclusions”. Judges and juries routinely draw
inferences about these matters at criminal trials, as they did in this case, based on the evidence called at trial and without the
assistance of experts. Furthermore, Dr. Ghannam’s opinions controverted the jury’s verdicts. Jaser’s main defence at trial was
that he lacked the intent to carry out the two conspiracies and that he lacked any sincere commitment to the terrorist goals of
Esseghaier’s violent Jihadist plots. The basis for this defence was that Jaser feigned agreement and intent in order to further
his real objective which was to obtain money from Agent El Noury and from Esseghaier. As Mr. Norris put it at the end of
his jury address: “Jaser is a con man and not a terrorist”. The jury rejected this defence by convicting Jaser on three counts.

47 In the Charge to the Jury (at pp. 60, 71-2, 83-6, 98-9, 101-103, 109, 120, and 127-130) the jury was repeatedly
instructed on these central issues of motive and intent, as follows: “Jaser’s position is that there never was a true agreement or
a true intention because his conduct was feigned”; the offence of conspiracy requires “a genuine intention that the parties to
the agreement will put it into effect”; “Jaser’s defence is to the effect that his statements were insincere”; “terrorist activity”
is an element in all five counts and it requires proof of a “political, religious or ideological purpose”; Count Two requires
proof of “an intention to kill” or “an intention to cause bodily harm that an accused knew was likely to kill”, that is, “a
genuine intention to carry out an agreement to murder”; counts Three and Four require proof of an “ulterior purpose”,
namely, “to improve or to enhance the ability of a terrorist group to facilitate or carry out a terrorist activity”’; and “Jaser’s
position” in relation to this element was that “he was feigning his agreement with Mr. Esseghaier (and Tamer El Noury) for
his own purposes, and as a result, was not acting with the specific intent to enhance Mr. Esseghaier’s ability to carry out,
terrorist activity”.

48  Finally, Jaser’s counsel’s position was put to the jury in the penultimate section of the Charge — “The Positions of the
Crown and the Defence” — in the following terms which explicitly referred to his defence that he was a fraudsman and not a

terrorist (at pp. 291-3):
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Mr. Jaser’s position is that at no time was there the necessary meeting of the minds between himself and Chiheb
Esseghaier to commit the offences set out in Counts One and Two in the indictment — the conspiracy counts. Further, at
no time did he have the necessary intent or purpose to commit the offences set out in Counts Three and Four — the
participation counts. However things might have appeared, Mr. Jaser’s engagement with Mr. Esseghaier in relation to
terrorist activities was entirely feigned. It was a legend Mr. Jaser adopted because he thought he could use it to obtain
money from Mr. Esseghaier and Tamer El Noury.

There is little if any dispute about what Mr. Jaser said or did. What is very much in dispute is why he said and did the
things he did. It is Mr. Jaser’s position that, on the whole of the evidence, the Crown has failed to demonstrate that he

said what he said and did what he did with the necessary states of mind to amount to the criminal offences alleged.

Mr. Esseghaier had sincere terrorist aspirations. He was actively involved in planning terrorist attacks and recruiting
people to join him. Mr. Esseghaier was willing to give money to Mr. Jaser provided that he believed it was going
towards Mr. Esseghaier’s own intended attacks. More generally, the evidence demonstrates Mr. Esseghaier’s
willingness to contribute his own money towards what he believed to be the cause of the Mujahideen.

Similarly, Tamer El Noury presented himself as a very wealthy and successful business man who was interested in and
willing to fund extremist Jihadist projects. Tamer El Noury said repeatedly he was prepared to give any amount of
money required to assist with Mr. Esseghaier’s terrorist plans. There appeared to be no limit to the amount of money
Tamer El Noury was willing to contribute in relation to Mr. Esseghaier’s terrorist plans or other similarly-motivated
ideas.

Mr. Jaser’s position is that he said the things he said and did the things he did because he was playing to his audience.
He said the things that Mr. Esseghaier and Tamer E1 Noury would want to hear if they were going to give him the
money he was trying to obtain from them. Mr. Jaser explicitly sought money from Mr. Esseghaier and Tamer El Noury
on several occasions.

The evidence of his financial motive should leave a reasonable doubt that Mr. Jaser’s true intent was to engage in acts of
terrorism as opposed to pursuing an ulterior motive. This is true of the things he said that might appear to indicate

agreement with the terrorist plots, the things he did that might appear to indicate engagement with those plots, his
extremist talk, and his alleged operational security. All of this was nothing more than playing the role he had taken on; it
was his legend.

[Emphasis added.]

49  The Crown’s rebuttal of Jaser’s defence, to the effect that he was a “con man” and not a sincere terrorist, was also put
to the jury in this penultimate section of the Charge to the Jury (at pp. 285-288):

The position of the Crown is that there’s simply no evidentiary foundation to support the defence argument that Mr Jaser
was trying to defraud either Mr. Esseghaier or Agent El Noury. Mr. Jaser was involved in the conspiracies with Mr.
Esseghaier by August 26, 2012, well before Agent El Noury had even arranged to meet with Mr. Esseghaier or had
heard of the train plot. Mr. Esseghaier was hardly a viable target for fraud in the summer of 2012. He was a Ph.D.
student. He had few belongings, and no car.

There is no evidence that Esseghaier gave a cent to any of the brothers on either of his visits to Iran. There is no
evidence that the small sums of $200 and $300 that were withdrawn on August 26 and September 16, 2012 from
Esseghaier’s bank account were given to Jaser. There is simply no evidence that Esseghaier was defrauded by anyone.
And there is no evidence that Jaser had any knowledge of Esseghaier’s financial affairs. Any suggestion to the contrary
is pure speculation.

It defies common sense to suggest that Jaser associated with Esseghaier, and involved himself in a serious crime,
because he hoped to get money from Esseghaier. And it is also contradicted by the evidence — when Esseghaier offered
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to pay for Jaser’s car repairs, Jaser declined the offer.

There is also no evidentiary foundation for the suggestion that Mr. Jaser feigned agreement with Esseghaier because he
hoped to defraud Agent El Noury. Again, the conspiracies were in existence well before Agent El Noury was even on
the scene. Mr. Jaser’s request for money to help a Muslim sister is wholly consistent with his religious views. His
request for assistance to buy equipment, and his proposal that Agent El Noury become involved in a business that would
finance future terrorist operations, are wholly consistent with the evidence that Jaser is a devout Muslim, of modest
means, who was bent on Jihad.

Mr. Jaser’s involvement in the conspiracies was not motivated by a desire to obtain money. It was about obtaining one
of the two great rewards: either the victory of Islam over the disbelievers; or death and paradise.

It is notable that, after the conspiracies between Esseghaier and Jaser ran aground, Agent El Noury asked Mr. Jaser to
send him the business proposal, but Mr. Jaser never did so. Agent El Noury also told Mr. Jaser that if he wanted money
to just say so, but Mr. Jaser took offence at that suggestion. If Mr. Jaser had been trying to defraud Agent El Noury, he
would have taken advantage of these opportunities to try to get money. But instead, Mr. Jaser returned the $1000 Agent
El Noury had given him. It is implausible to suggest that he would have done so, if he had been trying to defraud Agent

El Noury.

Mr. Jaser ended his involvement with Mr. Esseghaier and Tamer El Noury for one reason and one alone. He was afraid
of getting caught as a result of the police stop on September 24, 2012 and because of the rash behaviour of Mr.
Esseghaier.

It is a reasonable inference that persons intend the logical consequences of their actions and say what they mean. The
suggestion that Mr. Jaser was feigning or pretending agreement is completely incompatible with the compelling
evidence of his own actions and statements, which repeatedly reflect his deep commitment to radical and extremist
beliefs and his deep desire to commit Jihad. Neither logic, nor the evidence, (and that is what you must decide this case
on), support the assertion that he was only pretending.

[Emphasis added.]

50 It can be seen from the above passages in the Charge to the Jury that Jaser’s defences of lack of motive and intent or
feigned agreement, on the basis that his real intention was to obtain money from Esseghaier and Agent El Noury, was
squarely put to the jury. Jaser chose not to testify at trial but his present position, concerning his motive and his intent, was
nevertheless before the trier of fact. The jury’s guilty verdicts on Counts Two, Three, and Four necessarily mean that the
defence was rejected. It was not open to Jaser to continue to press his rejected view of the trial evidence through the vehicle
of an expert report on sentencing. As noted previously (at para. 12 above), s. 724(2) of the Criminal Code and the case law
prohibit findings of fact at the time of sentencing that are “consistent only with a verdict rejected by the jury”.

51  Mr. Norris submitted that hearsay is admissible at a sentencing hearing, pursuant to s. 723(5), and that an accused’s
hearsay accounts relating to sentencing issues are routinely included in Pre-Sentence Reports. This is true but the hearsay
must be “credible and trustworthy”, at least to some degree, before it can be given any weight. Furthermore, unsworn hearsay
from an accused in a Pre-Sentence Report that controverts a prior verdict is inadmissible. See: R. v. Gardiner (1982), 68
C.C.C. (2d) 477 (S.C.C.), at 514; R. v. Albright (1987), 37 C.C.C. (3d) 105 (S.C.C.), at 111; R. v. Rudyk (1975), 1 C.R. (3d)
S-26 (N.S. C.A); R. v. Brown (1985), 19 C.C.C. (3d) 43 (Man. C.A.); R. v. Braun (1995), 95 C.C.C. (3d) 443 (Man. C.A.); R.
v. Gauthier, supra at paras. 26-31. Indeed, the latter two cases (Braun and Gauthier) are to the effect that Jaser would not
have been allowed to give sworn testimony at the sentencing hearing in a manner that controverted the jury’s verdict. He
surely cannot be allowed to give unsworn hearsay that controverts the jury’s verdicts.

52 Aside from the above two fundamental flaws in Dr. Ghannam’s testimony — violation of the necessity requirement for
expert opinion evidence and controverting the jury’s verdicts — there were a number of other serious concerns that emerged
from the cross-examination of Dr. Ghannam. In brief summary, I note the following four points:

* First, Dr. Ghannam’s opinion that Jaser was profoundly addicted to drugs and/or alcohol at the time of the present
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offences was contradicted by a convincing body of contrary evidence filed by the Crown at the sentencing hearing.
Furthermore, Jaser’s statements to Dr. Ghannam that “he was high” and that “he was exceedingly high” at the time of
his various meetings with Agent El Noury, are controverted by listening to the wiretaps which contain no suggestion of
impairment due to drugs or alcohol;

* Second, Dr. Ghannam’s opinion that Jaser was not sincerely committed to an extremist Jihadist interpretation of Islam
is also controverted by listening to the wiretaps. They are replete with lengthy passionate speeches on this subject. In my
view, these speeches could not reasonably be interpreted as insincere. For example, in one of their early meetings, on
September 10, 2012, Jaser discussed his religious views at length. He told Esseghaier and Agent El Noury that:

Islam is not a religion of choice. The Islam forces itself to the world. Forces itself. Islam is here to conquer, not as
an option... How many people on this earth right now want the law of Allah? Minority, very small minority. But
you see, on this minority the caliphate will be established. In the caliphate, is a gift for the whole world but it will
have to be carried on the shoulders of true believers.

Similarly, on the trip to conduct reconnaissance at the Highland Creek bridge on September 24, 2012, Jaser told Agent
El Noury (in Esseghaier’s absence) about his prayers on the previous night:

I prayed before I went to sleep, asked God to just guide us and whatever, and if this is something good, that is good
for me and, remember what I said? I said, God if this is, if this thing with these brothers is good for me in this life
and the next, then let it happen... What I mean by good in this place, I don’t limit it to success. Even failure is good.
What is wrong with failure?... Failure gives you one of the two rewards... We are waiting for the two good
rewards... For God to give us one of the two great rewards. Either victory of Islam over the disbeliever okay? Ask
God to make us, make us victorious. The other victory is... you die. Okay and you go to paradise now. So, how can
you lose?... they can never win against Islam. They are stupid, they’re fighting God.

Later, in this same conversation, Jaser explained to Agent El Noury why he had previously argued with Esseghaier
about whether they should go and fight in Syria:

The reason why I opened the subject up with brother Chiheb is because this is something that is bothering me. You
know? I don’t see how can I, I just don’t. I can’t wait. [ wanna be there... I wanna go and just, how can you do this?
You know, they’re being raped... Like, it’s bad, you know... Like, baby in a bed, and they would come and stab
him... Take out his eyes... Can you think why?... let’s assume this guy disbeliever, let’s make an assumption, right?
And now we’re in a battlefield, right, I wanna kill him... Dispatch him... I’'m just doing my job. But why would you
do all those things? This is the thing, like okay, they say Islam is so evil. They don’t see themselves how they are
dealing with the Muslims. They say you guys are doing this and that. Yeah okay... So, if we come and you know,
we do something and a few quote un-quote innocent bystanders die. What’s the problem? What is the problem? I
don’t understand you, you have indiscrimination when it comes to carpet bombing, okay? You rape, you molest.
You rape babies, okay? How can you rape a baby?... And then you come here and talk to me about human rights...
brother, brother, fear Allah, our fight is not about results. We’re here only for a short time and we will die. 'm
gonna die and you’re gonna die. Whether, where and how is unknown. The fact is we will die.

In my view, no reasonably objective expert could listen to the tone and content of these intercepts, and many others, and
conclude that Jaser’s religious and political beliefs were insincere;

e Third, Dr. Ghannam’s analysis of the wiretap evidence adduced at trial was biased and selective and did not live up to
the standards of objectivity expected of expert witnesses. He appeared to simply adopt his client Jaser’s analysis, rather
than doing an independent, objective, and principled analysis of his own;

* Fourth, Mr. Michaelson brought out a series of troubling inconsistencies between the contents of Dr. Ghannam’s notes
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of his interviews and the contents of his report. One could perhaps overlook a few of these inconsistencies, as simply
reflecting cryptic note-taking, but the number and gravity of the inconsistencies and their repeated bias towards
supporting Jaser’s story suggested lack of objectivity. Most importantly, Dr. Ghannam’s explanations for the
inconsistencies were not credible and he eventually resorted to evasion and argument with the Crown, until I had to stop
him.

53  For all of the above reasons, I cannot accept Dr. Ghannam’s testimony or his report. It is completely inadmissible in
certain respects and it lacks credibility and reliability in other respects. It is entitled to little or no weight.

54 I should add that after Dr. Ghannam’s evidence had been so thoroughly damaged by Mr. Michaelson’s
cross-examination, Mr. Norris made the wise decision to call Jaser’s younger brother, Nabil Jaser. He was a credible witness
and he gave a reliable account of the family’s history. The family is Palestinian and Jaser was born in 1977 in the United
Arab Emirates where his father had a business. Jaser is now thirty-eight years old. The family moved to Jordan, where Nabil
was born in 1981. The family members were refugees and they moved to Europe for a period of time. They eventually settled
in Toronto in 1993. Both brothers attended high school in Toronto. There are two other brothers in the family and they are
both disabled.

55  Nabil Jaser finished high school, completed a course in policing at Seneca College, and he now works for a major
security firm in Toronto. He married in 2008 and moved out of the family home. He now owns his own home and has
children. He impressed me as a responsible and reliable individual.

56  Jaser moved out of the family home around 2003, according to Nabil, and began living with a girlfriend. He moved
back into the family home around 2006 and broke up with his girlfriend. Jaser then met his current wife, Marwa, around
2008. They got married soon after they met and they moved into their own rented premises sometime in 2008. Jaser worked
for a school bus and taxi company and also for a moving company.

57  In terms of Jaser’s behaviour and his alleged drug addiction and lack of sincere religious beliefs, Nabil Jaser testified
as follows:

» when Jaser was in high school in Toronto, he was rebellious and badly behaved and Nabil once saw him smoking a
marijuana joint with friends;

* Nabil did not believe that Jaser ever finished high school. Jaser went on to become involved in criminal frauds (Jaser’s
criminal record confirms that in late 1997, when he would have been twenty years old, he was convicted of a number of
fraud and breach of recognizance offences and received an eighteen month conditional sentence and then in 2001, when
he would have been twenty-three or twenty-four, he was convicted of uttering threats and received a fine and probation);

* Nabil described Jaser as spending money frivolously, arguing with his parents, going out to clubs and coming home
drunk, and always being in need of money during this early period in his life;

* Nabil assumed that Jaser and his girlfriend smoked marijuana but he never saw it, although he saw them consume
alcohol,;

» after Jaser broke up with his girlfriend, around 2006 when he would have been about twenty-eight or twenty-nine, he
became depressed. Nabil saw him smoking marijuana during this period;

* after Jaser met his wife, Marwa, around 2008 when he would have been about thirty-one, they continued to live a
rebellious and promiscuous life style involving drinking, going out to clubs, and arguing with Jaser’s parents;

» the family were always practicing Muslims, although they were not strict fundamentalists;
* Jaser and Marwa were not initially religious but, at some point around 2009 or 2010, this changed and they became

increasingly religious;
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» around the same time that this change occurred, Nabil learned that Marwa had an abortion;

* Nabil described Jaser as absorbing the Muslim religion quickly, praying five times a day, going to the mosque, always
reading the Qu’ran and religious texts, growing a beard, wearing traditional Muslim clothes, and lecturing the family
about the need to be strict in religious matters;

* Nabil testified that all Jaser talked about was religion during this phase. He thought that it lasted for about a year and it
seemed to be genuine but then it seemed to fade somewhat;

» Jaser’s father was concerned about Jaser’s increasing religiosity and spoke to a community elder about it;
« although the family was religious, they were opposed to Jihad (in the sense of religiously motivated violence);
* Nabil never heard Jaser advocating violent Jihad and was shocked when he learned of Jaser’s arrest;

* Nabil and the family remain supportive of Jaser, in spite of hearing what is on the wiretaps and being angry and
disappointed;

* during Jaser’s religious phase, Nabil never saw him using drugs or alcohol. During this period, Jaser appeared to have
money earned from his work at the taxi company and he was not spending extravagantly, as he had been when he was
younger and was committing frauds.

58  In addition to calling Nabil Jaser as a witness at the sentencing hearing, the defence filed a number of wiretap
intercepts from late 2012 and early 2013 in which Jaser referred to the fact that “he used to smoke a lot of hash” and that “he
did it long time ago”. On these wiretaps, Jaser is disparaging of a person named Taher who is “smoking too much weed” and
Jaser “questions how he (Taher) pays for it”.

59 I am satisfied of the following facts, based on Nabil Jaser’s testimony, the wiretaps tendered in evidence by the Crown
at trial, the additional evidence filed on sentencing by the Crown, and the further wiretaps filed by the defence at the time of
sentencing:

» Jaser was irresponsible and rebellious when he was young, he smoked hashish or marijuana and drank alcohol, he was
not religious, and he engaged in criminal frauds;

* at some point around 2009 or 2010, when Jaser would have been thirty-two or thirty-three years old, he changed and
became deeply religious. This change may or may not have been due to his wife’s abortion, which was a roughly
contemporaneous event. In my view, the exact cause of this significant change in Jaser’s life is not important;

« at this point, after the change in Jaser’s life, his behaviour was no longer characterized by taking drugs, drinking
alcohol, going out to clubs, and committing frauds. He was lawfully employed at a taxi company and he was not living
an extravagant life style;

* the theory that Jaser was trying to defraud his accomplices and was not genuinely committed to the Count Two
conspiracy and to the Count Three and Four terrorist activities was rejected by the jury; and

« Jaser’s enthusiasm for religion appeared to decline somewhat at some point, which may have coincided with the point
in time when he abandoned the present terrorist offences on September 24, 2012.

60 The fact that Jaser tried, and succeeded, in convincing Dr. Ghannam that he was an insincere drug addict and
fraudsman at the time of the offences, does not reflect well on his current prospects for rehabilitation. He has not accepted the
jury’s verdicts, he has not provided a truthful account of the offences, and most importantly, he has not renounced the violent
Jihadist ideology that he exhibited at the time of the offences. He continues to insist, falsely, that he never genuinely held any
violent Jihadist beliefs. I assume that Jaser wants to preserve his right to appeal his convictions, and so the position he has
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taken at the sentencing hearing cannot be used against him to the extent that it is necessary to the conduct of an effective
appeal. However, as will be explained below, his failure to renounce the violent Jihadist beliefs that are pervasive on the
wiretaps has consequences in the sentencing of terrorist cases.

61 In these circumstances, the defence has failed to prove certain mitigating facts such as remorse and renunciation on a
balance of probabilities. However, the Crown has also failed to prove the aggravating fact of an ongoing present commitment
to violent Jihadist ideology on a standard of proof beyond reasonable doubt. I am left in the position described in R. v. Holt,
supra and R. v. Smickle, supra of not knowing where the truth lies in relation to Jaser’s present beliefs and present
rehabilitative prospects. The legal effect of this factual outcome on sentencing, in terrorist cases, will be discussed later in
these reasons.

62  The potentially mitigating facts that the defence did succeed in proving are that Jaser enjoys the ongoing support of his
family, and they appear to be a responsible pro-social family, and that Jaser did abandon the terrorist scheme on September
24, 2012. In addition, there is no evidence of any ongoing terrorist activity by Jaser in the subsequent seven months leading
up to his arrest on April 22, 2013. Jaser may well have been motivated by a desire for self-preservation, when he abandoned
Esseghaier and Agent El Noury on September 24, 2012, given that it was now known to the police that the three of them had
been on the railway tracks at Highland Creek bridge and given that Jaser was becoming increasingly concerned about
Esseghaier’s lack of operational security. These appear to have been the two main concerns that motivated Jaser’s decision to
leave the conspiracy. A pragmatic desire for self-preservation may mean that Jaser is more amenable to deterrence and
rehabilitation than a rigid ideologue. However, Jaser’s current prospects must be evaluated in the context of all the evidence.
I will return to this issue later in these reasons.

(i) The evidence relating to Esseghaier

63  The evidence relating to Esseghaier’s past antecedents and current prospects comes from a number of sources. He
cooperated with the preparation of a Pre-Sentence Report and with Dr. Ramshaw’s psychiatric assessment. These two
documents provided a great deal of information relevant to sentencing, including interviews with Esseghaier’s parents in
Tunisia. Esseghaier did not cooperate with the further assessment by Dr. Klassen but it, nevertheless, addressed the issues of
mental illness and fitness that were raised by Dr. Ramshaw. Finally, the RCMP interviewed a number of Esseghaier’s
colleagues and associates about his behaviour during the time period leading up to the present offences, when Esseghaier was
a PhD. student in Quebec.

64  Before summarizing the above information relevant to sentencing, I want to address the issue of whether Esseghaier is
presently fit to participate, or to choose not to participate, at his sentencing hearing. No one had ever raised the issue of
fitness or been concerned about it until Dr. Ramshaw concluded in her July 3, 2015 report that Esseghaier was “more likely
than not unfit” at that time. Dr. Ramshaw testified on July 14 and 15, 2015. After her testimony had concluded, the Crown
sought a further psychiatric assessment of Esseghaier during its submissions on July 16 and 17, 2015. I released written
reasons in relation to the request for a further psychiatric assessment pending sentencing on July 22, 2015. I concluded that
Dr. Ramshaw’s opinions concerning fitness “contain a number of serious flaws”, that “the record that presently exists is
unsatisfactory”, that “I can presently attach little or no weight” to Dr. Ramshaw’s opinions concerning fitness, and that “this
is a proper case to allow the Crown to seek a further assessment by a different psychiatrist”. See: R. v. Jaser, 2015 ONSC
4729 (Ont. S.C.J.).

65  Dr. Klassen prepared a report dated August 27, 2015 and he testified on September 2, 2015. His conclusion was that
Esseghaier was mentally ill but that he was fit. The legal test that Dr. Klassen applied to the fitness issue was explained in his
report as follows:

I do think that the presence of an active psychotic illness informs this gentleman’s response to his court proceedings, and
likely constrains his options somewhat. This gentleman’s significant rigidity is likely at least in part the product of
mental disorder, as opposed to personality features alone.

That being said, available information suggests that this gentleman has clearly been aware of the nature and object of the
proceedings that he’s been a part of; he’s aware that he’s being tried pursuant to the Criminal Code, and seems to have
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an awareness of the elements of the court process. He’s certainly aware that the court process could lead to his
imprisonment.

It’s been suggested that this gentleman may be unfit to stand trial because he’s unable to communicate with counsel or
participate meaningfully in the court proceedings. That being said, it’s my understanding that simply declining to accept
the assistance of counsel is not, in and of itself, prima facie evidence of unfitness; accused persons are permitted to
represent themselves. Further, while I note that Amicus has suggested that a mental health assessment might be of value,
it’s also indicated that Amicus has not had concerns about fitness, and from the transcripts it appears that this gentleman
has demonstrated engagement in the court process when he’s felt it necessary, albeit engagement seemingly predicated
on his delusional beliefs.

While this gentleman’s participation has been shaped by his mental disorder, the test to be applied, as I understand it, in
determining an accused’s ability to communicate with counsel is one of limited cognitive capacity. The issue of interest
is whether the accused could relate the facts to counsel in such a fashion that counsel could present a defence. My
understanding is that it is not necessary that an accused be able to act [in] his or her own best interests; it’s my
understanding_that the court is not to adopt the higher threshold “analytic capacity” test for determining fitness.
Specifically, it’s my understanding that a test requiring that an accused be capable of making rational decisions,
beneficial to the accused, is not consistent with the finding in Taylor. Rather, it’s my understanding that the accused is

entitled to choose his or her own defence, and to present it as he or she chooses, assuming the risks involved.

It’s certainly been my experience that actively mentally disordered individuals make decisions that, to others, may seem
unwise, or self-defeating, but it’s my understanding that provided that the three elements regarding fitness articulated
above are met, they may be found fit to stand trial.

It’s further my understanding that it’s not relevant, in a determination of fitness, to consider whether the accused, and
counsel, have an amicable or trusting relationship, or whether the accused is fully cooperative with counsel, rather the
test is whether, in somewhat of a mechanical way, the accused is aware of the proceedings and can communicate the
facts as he/she understands them.

Accordingly, given this gentleman’s understanding of the nature and object of the proceedings, and his understanding of
the possible consequences of those proceedings, and further given this gentleman’s engagement with Your Honour, it’s
my opinion that this gentleman is likely fit to stand trial/be sentenced, in accordance with the principles articulated in R.
v. Taylor and affirmed in Whittle.

[Italics of Dr. Klassen in the original, underlining added for emphasis.]

66 1 do not intend to repeat my critique of Dr. Ramshaw’s approach to fitness nor do I intend to repeat my understanding
of the legal test for fitness. I simply adopt what I said in my reasons dated July 22, 2015.

67  In my view, Dr. Ramshaw applied an erroneous legal test to the facts relating to Esseghaier’s fitness. Dr. Klassen
applied the correct legal test, as set out above, and arrived at the correct legal conclusion. The evidence that emerges from
both psychiatric reports, and from my interactions with and my observations of Esseghaier in the court room, is that
Esseghaier has the requisite “limited cognitive capacity to understand the process and to communicate with counsel”, as
explained in R. v. Taylor (1992), 77 C.C.C. (3d) 551 (Ont. C.A.) and R. v. Whittle (1994), 92 C.C.C. (3d) 11 (S.C.C.), at 25-6.
He has provided a coherent and consistent account of his involvement in the offences and of his present attitudes and beliefs
concerning the offences, both to Dr. Ramshaw and to the probation officer who prepared the Pre-Sentence Report. He
understands that he has been convicted of serious criminal offences under the Criminal Code and that he is presently facing
the prospect of lengthy imprisonment at a sentencing hearing. Finally, he has made a consistent and coherent decision
throughout the trial and sentencing proceedings as to how he will and how he will not participate, based on his strongly held
religious beliefs. He has a s. 7 Charter right to autonomy in the conduct of his defence which protects these decisions, even if
they are contrary to his best legal interests.

68  For all these reasons, Esseghaier is presently fit. I did not understand amicus to be pressing the fitness issue, in light of
Dr. Klassen’s report and my July 22, 2015 reasons. Amicus’ main focus was on the more difficult issue of whether Esseghaier
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is mentally ill and, if so, what impact mental illness has on his sentencing. I will address that issue in due course.

69  The picture of Esseghaier’s antecedents that emerges from the materials filed on sentencing can be summarized as
follows:

* he was born on September 19, 1982 in Tunisia. He was about thirty years old at the time of the present offences in
2012. He has three younger siblings and parents who still live in Tunisia;

* he described his relationship with his parents as “good and very close when I was a child”. His upbringing by his
parents was “normal”. They were a “moderate” Muslim family;

* his mother stated that he “excelled in school”, although he had few friends. Esseghaier agreed that he was “the first in
terms of good marks”. There were no behavioural or mental health problems during his upbringing in Tunisia;

* he obtained two university degrees in Tunisia, an engineering diploma in industrial biology and a Masters degree in
industrial biotechnology;

* he came to Canada in 2008, at about age twenty-six, and began a PhD. program at Sherbrooke University in Quebec.
He had difficulties with his supervisor at Sherbrooke and transferred to a university in Montreal (the I.N.R.S.). He
completed his PhD. course work and began his thesis. He has published three or four academic articles in the field of
biosensors that are available on the internet;

* in the summer of 2009, while still at Sherbrooke, he went through what he called “a radical change” and became very
religious. He had always been Muslim but he now embraced the religion in a different way. He grew a beard, attended
the mosque more frequently, and studied and prayed continuously;

+ in 2010, he described his religious beliefs as taking on a more political dimension as a result of the war in Afghanistan.
He twice traveled to Iran, in 2011 and 2012, and met with Mujahedeen at a location close to the border with
Afghanistan. He stated that by 2012, “he felt strongly about Jihad and realized he was at war in order to create one
Islamic state”;

* Esseghaier’s colleagues and associates in Quebec noticed these changes that occurred while he was a PhD. student.
They described him as always having been naive, stubborn, spontaneous, and isolated. When he changed, initially at
Sherbrooke and later in Montreal, he grew a beard, he became more withdrawn, and he spent all his time praying and
researching Islam on the internet. He began seeing a Muslim cleric in Montreal and he was seen meeting with certain
bearded men who his associates had not seen before. He also began trying to persuade his colleagues or associates that
“the only way to help Muslims ... is by Jihad”. His personal hygiene deteriorated, he lived in poor circumstances in
Montreal (”like a homeless person”), he was aggressive and argumentative, and he would sometimes yell and make
strange movements during prayers;

* Esseghaier’s thesis supervisor in Montreal confirmed that Esseghaier disappeared twice from his PhD. program, when
he traveled to Iran, and he was given an ultimatum about his attendance.

70  The evidence concerning Esseghaier’s present beliefs, his attitude towards the offences, and any future rehabilitative
prospects, is not encouraging. He told the author of the Pre-Sentence Report, in effect, that his belief system had not changed
since his convictions. The report concluded that “he appears determined to follow through on these beliefs regardless of the
personal consequences to him ... he attempts to rationalize the consequences of any behaviour through his religious beliefs
and viewpoints and is unwilling to accept the harm this could have to any victims or society ... it is difficult not to conclude
that Mr. Esseghaier continues to present an ongoing risk of serious harm to the community”.

71  Esseghaier’s religious and political rationalizations for terrorist activity were made clear in the wiretap intercepts. In a
conversation with Agent El Noury on September 10, 2012, while driving back to Montreal, he explained why it was
justifiable to kill civilian women and children in Canada. The conversation was summarized as follows in the Charge to the
Jury (at p. 178):
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Esseghaier explained his three point rationale to El Noury for “killing women and children”. El Noury testified that
Esseghaier became emphatic at this point in the conversation, waving his arms and repeating his arguments to make sure
that El Noury understood them. Esseghaier’s three point justification for killing civilian women and children was as
follows: first, “the necessity of saving religion”; second, that they pay taxes and “they are killing our women and our
children in our country”; and third, the “practical justification” that “we lack technology... we lack believers, we lack
money... So we are not able to kick out the army by fighting army between army. So, in that case, we are in the
obligation to use other ways... This is the only way that we can... They still in Afghanistan, no? So why we don’t use
other ways to help our brothers... we want to give a push to our brothers, to help them”.

72 InJune 2015, almost three years after Esseghaier made the above arguments to Agent El Noury, he was interviewed by
Dr. Ramshaw. It is apparent that Esseghaier’s beliefs have not changed as he told Dr. Ramshaw the following (as
summarized and quoted in my July 22, 2015 reasons):

* Esseghaier discussed the offences that had been the subject of the trial. Dr. Ramshaw stated that, “Mr. Esseghaier
acknowledged the behaviour leading to his charges. He was open to talking about his plans, his motivation, and all
aspects of his life”. Dr. Ramshaw questioned Esseghaier directly about the offences which led to his convictions. He
replied in terms that closely resemble his numerous recorded statements on the wiretaps tendered in evidence at trial. Dr.
Ramshaw stated that Esseghaier told her that, “he was at war and it was his duty to fight to apply the laws of God in
earth ... the jihad is the means to apply the word of God ... When asked about the plans to derail a train to kill, he stated,
‘the train is not relevant matter because when God he destroy hundreds of states and made them level zero — what is
worse, blowing up one train or destroying city?’ When asked why they were plotting to kill, he responded, ‘What the
state is doing is worse than killing’... When asked about the expected impact of what he was planning, he said, ‘The
media makes report’, and he shows the people what they should do. ... He was there to fight for the Islamic state, not to
fight the people, but ‘if the people are soldiers then you fight the soldiers’. The people of Canada were working for the
state in civilian clothes, and therefore were all soldiers — ‘people are not aware of what they are doing; they don’t apply
the rule of God — and should be one state under rule of God’ ... He acknowledged that he felt he was on a mission ...

EED)

‘me I don’t think it’s terrorism — it is applying the laws of God — we are obliged to apply war and do killing’”.

* Dr. Ramshaw described Esseghaier’s current views about terrorist activities, stating that “Mr. Esseghaier believed that
being a Muslim, he had a mission of jihad where making chaos in the form of terrorist activities will bring the ruling
state to its knees and therefore they would be able to start having an Islamic state even if were a small area within the
country. This would eventually engulf the whole country and its surroundings. Although he did not identify with any
group, he believed that after carrying out his terrorist activity, many Muslims, “soldiers” of Islam as he described them,
would eventually join him in creating State of Islam.”

73 I am satisfied that Esseghaier continues to hold the same dangerous extremist beliefs that led to the present offences.
He is completely remorseless and has not been changed by his arrest or by the court process. He has no rehabilitative
prospects because of the rigidity of his political and religious beliefs.

74  This leads to the final factual issue concerning Esseghaier and that is the evidence of mental illness. Both Dr.
Ramshaw and Dr. Klassen concluded that at present he is mentally ill. They believe that the illness is likely schizophrenia.
They relied heavily on what they described as “delusions” which have appeared in the last six months. In this regard, both
psychiatrists noted that Esseghaier was not psychotic at the time of his arrest (when he gave a lengthy statement to the
RCMP) and that his utterances on the wiretaps appeared to be driven by extremist beliefs and not by delusions. In addition,
he was seen by two well-known forensic psychiatrists, Dr. Ben Aron and Dr. Glancy, on October 27, 2014 and on April 26,
2015, that is, just prior to his trial and just after the conclusion of his trial. They found “no evidence of psychopathology” and
“no evident major mental illness”.

75  However, by the time Dr. Ramshaw saw Esseghaier on four occasions in June 2015 she concluded that he had become
delusional. Dr. Ramshaw agreed that Esseghaier’s most significant delusions developed after his convictions by the jury on
March 20, 2015 and while he was in jail awaiting sentencing. Dr. Klassen testified that it was Esseghaier’s “huge disclosure”
to Dr. Ramshaw in June 2015 that provided the first clear evidence of psychotic delusions.
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76  The particular “delusions” disclosed to Dr. Ramshaw in June 2015 were also disclosed to me in court in June and July
2015. They have been added to, over time, while Esseghaier continued to await sentencing. They all revolve around
Esseghaier’s belief that he will be released from jail on December 25, 2014 when God will take his soul to heaven, his body
will be flown back to Tunisia, his mother will die, and the Prophet Jesus will be sent back to earth by God in order to lead a
Muslim army and establish the Caliphate. The date of December 25, 2014 is important to Esseghaier because he would be
age thirty-three at that time, according to the lunar calendar, and because of similarities that he sees between himself and the
Prophet Jesus and the Prophet Joseph. In particular, he notes that the Prophet Jesus’ soul rose to heaven at the age of
thirty-three on December 25. Esseghaier does not believe that he is a prophet but he does believe that he shares some
similarities with the prophets. Since he is still alive today and his soul has not yet been taken to heaven by God, he believes
that it must still be 2014, and that the jail authorities have been manipulating lights in order to compress time and make him
think that it is now 2015. These beliefs, which the psychiatrists call delusions, are referred to as “realizations” by Esseghaier.
He is adamant that they are based on his reading of the Holy Qu’ran. He explained to me that he first mentioned these
“realizations” to the court and to Dr. Ramshaw in June 2015, almost three months after his convictions by the jury, because
he had been thinking about it for some time, he did not want to rush, and he wanted to be sure of his analysis.

77  Dr. Ramshaw acknowledged that there is considerable difficulty in disentangling genuine religious beliefs from
psychotic delusions. She described this issue in the following terms in her report:

Mr. Esseghaier had a number of beliefs shared with the average Muslim. From his praying, it seems that he followed the
Sunni sect. However, he also has extremist ideologies in keeping with Muslim extremists’ beliefs about the obligatory
rule of jihad and the idea that Muslims are at war with other non-followers. Despite these beliefs and how religious he
appeared, he did not refer to any of the famous Muslim scholars. For him to rely solely on his ability to interpret the
Quran and the Sunnabh is clearly grandiose, as Muslims rely on scholars (even the very religious and extremist Sunni rely
on scholars such as Ibn Taymiyyah and Hasan Al-Banna). Further, many of his beliefs are delusionally based (e.g. that it
is not currently Ramadan and there are fake days created by the officers and prisoners, that he knows his age of death,
that an Islamic Khilafa is linked directly to his soul rising to heaven, etc.). These beliefs are grandiose, paranoid, and
bizarre, and are beliefs that are not shared with other Muslims. Further, even he has emphasized that he knows of no one
who follows the laws of the Holy Quran and interprets them like him.

According to Mr. Esseghaier, based upon his interpretations of the Holy Quran, he has developed numerous realizations
since his arrest. This had included that he is on a special mission for Allah to fight evil and warn of hellfire, that he is
“unique”, and that no one else in the world he knows of adheres to the laws of the Holy Quran as he does. He believes
he has many commonalities with the Prophet Joseph and the Prophet Jesus. Like the Prophet Jesus, he spoke to the
people as an infant, he changed at age 27 by the lunar calendar, and his soul will rise to heaven at the age of 33; and like
the Prophet Joseph, he left his homeland, he had troubles with a woman, he went to jail, he spoke with two prisoners,
and he will be released — the latter is the intersecting commonality with Jesus.

Most religious beliefs are not associated with any mental disorder. However, it is not rare for those who become
psychotic to develop increasing religious beliefs — primarily dictated by their sociocultural background (e.g. someone
who is Muslim might become more adherent to the Islamic faith). The distinction between psychotic and non-psychotic
religious beliefs are usually clear, such as when someone believes they are God or Jesus or when they hear the voice of

God speaking to them as a “chosen” person. However, there are times when it is not evident, and it can be difficult to
determine whether it is purely a culturally bound belief or whether it is arising from or developing into psychosis, or

whether it is both. Absent Mr. Esseghaier’s expressed beliefs since his arrest, one might opine that Mr. Esseghaier had
extremist religious beliefs and not a psychotic disorder.

The development of extreme religious beliefs over time, as occurred with Mr. Esseghaier, could be just that — culturally
shared beliefs and not delusions (i.e. fixed false beliefs that are not accepted by others). Mr. Esseghaier’s decline in
function (social and self care), the reported low mood, his increasingly rigid thinking and idiosyncratic style, and his odd
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behaviour are, however, indicators of concern. Further, his ideas of reference, grandiose beliefs (uniqueness, the
meaning of his birth and knowledge of his death, the associations with Jesus and Joseph, being a visitor in court not a
convicted individual), and the conspiracies (film makers posing as prisoners, officers and prisoners creating false
shorted days and fake dates), as well as his joyous affect, his implausible rationale for his beliefs, and his poor hygiene,
are symptoms of a psychotic illness, and not just extreme religious beliefs.

When asked to clarify the above passage, Dr. Ramshaw testified that, in her view, hearing the voice of God is “psychotic” or
a “psychotic belief”.

78  Given that Dr. Klassen was not able to see Esseghaier and conduct his own assessment, he relied heavily on Dr.
Ramshaw’s findings concerning Esseghaier’s delusions. He described them in his report in the following terms:

Given Dr. Ramshaw’s findings, some of this gentleman’s utterances in court, and more generally speaking his approach
to the trial process, was likely informed by extant, and/or evolving, symptoms of mental illness, including comments
about a Caliphate, the last prophet, a united Muslim state, the final judgment, and the need to advise, or perhaps more
specifically save, others.

Again given Dr. Ramshaw’s findings, I would submit that at this point this gentleman suffers from a psychotic illness,
marked most notably by delusions. This gentleman presents with grandiose and paranoid delusions, and also delusions
of reference. I won’t recount these in detail here; they’ve been well articulated in Dr. Ramshaw’s report. He presents
himself, without saying so directly, as a prophet, if not frankly somewhat messianic (I note that he states that his soul
will rise on December 25th). There are further grandiose delusions, I would submit, regarding the events that are to
follow his death. There’ve been expressed referential and paranoid delusions regarding being filmed, regarding daylight,
tricked with a fake website, and as regards blankets and a cake; again these are well described in Dr. Ramshaw’s report.

[Emphasis added.]

79 It is unnecessary to arrive at any firm conclusions concerning Esseghaier’s alleged mental illness, for reasons that I
will explain below. However, in my view, both Dr. Ramshaw and Dr. Klassen could have been more cautious before
describing at least some of Esseghasier’s religious beliefs as delusions and as psychotic symptoms of mental illness. Both Dr.
Ramshaw and Dr. Klassen described Esseghaier’s central belief — that God will take his soul to heaven and release him from
jail and that this event will signal or lead to the return of the Prophet Jesus and the beginning of the Caliphate — as a
grandiose and psychotic delusion. From Esseghair’s perspective, it is a “realization” based on his reading of the Holy Qu’ran.
Some devout Christians believe that the Book of Genesis and the Book of Revelations, as set out in in the Bible, describe real
events and literal truth. I am quite sure that no forensic psychiatrist would describe these religious beliefs, about past and
future events that are perceived to be real, as psychotic delusions.

80  The D.S.M., which is still the authoritative source for diagnosing mental illness, expressly addresses the need for
caution in this area. In its chapter on schizophrenia, the following is stated (at p. 103):

Cultural and socioeconomic factors must be considered, particularly when the individual and the clinician do not share
the same cultural and socioeconomic background. Ideas that appear to be delusional in one culture (e.g., witchcraft) may
be commonly held in another. In some cultures, visual or auditory hallucinations with a religious content (e.g., hearing
God’s voice) are a normal part of religious experience.

[Emphasis added.]

81 I also note that Ms. Henschel conducted effective cross-examinations of both psychiatrists concerning whether
Esseghaier actually met the required diagnostic criteria for schizophrenia, as set out in the D.S.M. at p. 99 (Ms. Henschel was
technically examining Dr. Klassen in-chief but she was allowed considerable lee-way to challenge him, without objection).
By the end of these cross-examinations, it appeared to me to be open to some doubt as to whether Esseghaier actually met the
requisite diagnostic criteria for schizophrenia. In addition, Dr. Klassen significantly revised certain parts of his opinion as a
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result of facts that were drawn to his attention during Ms. Henschel’s examination.

82  Finally, I note that both Dr. Ramshaw and Dr. Klassen appeared to pay little attention to the timing of Esseghaier’s
recent disclosures of what he calls “realizations” and what they call “delusions”. He had been isolated for almost two years in
a prison cell, by the time he was convicted on March 20, 2015. He had been required to attend at a trial that he fundamentally
objected to and he had been convicted on all counts by the jury. He then had to begin reflecting on his imminent fate,
awaiting a sentencing hearing under the Criminal Code where he faced the prospect of a lengthy jail sentence, perhaps life in
prison. He is a deeply religious man and it hardly seems surprising to me, in these circumstances, that he might start to have
hopes or “realizations” about God taking his soul to heaven and finally releasing him from jail and from this life. He also
holds strong religious and political beliefs about the Caliphate (or a single Muslim state on earth) and it does not surprise me
that his “realizations” or hopes might include the coming of the Caliphate at the time of his soul rising to heaven. In short, the
timing of these “realizations” strikes me as being consistent with an intensely religious and political man, who is extremely
isolated, and who is trying to come to grips with his fate here on earth in the time since his convictions and while facing the
prospect of spending the rest of this life in prison.

83  For all these reasons, I have some skepticism about the opinion that Esseghaier is presently schizophrenic. Having said
that, I accept that some of Esseghaier’s beliefs may well be delusional and may be less firmly tied to any religious beliefs.
For example, his belief that the present year is still 2014 and that the jail authorities have been compressing time by
manipulating the light, may well be delusional and may not be religious, although I note that even these beliefs serve to
support and explain Esseghaier’s central religious belief - that God will take his soul to heaven on December 25, 2014, at the
age of thirty-three, like the Prophet Jesus.

84  Assuming, without deciding, that Dr. Ramshaw and Dr. Klassern are right and that Esseghaier is presently delusional
and suffering from some mental illness (probably schizophrenia), the evidence is overwhelming that he was not delusional
and psychotic at the time of the present offences in September 2012. The wiretap intercepts contain no evidence of any
psychotic delusions, whether the ones recently disclosed by Esseghaier in June 2015 or any other prior delusional thoughts.
Both Dr. Klassen and Dr. Ramshaw were clear on this point in their testimony. At most, the psychiatrists expressed the view
that Esseghaier might have been in the “prodromal phase”, which they described as the period prior to the onset of
schizophrenia, before any of the symptoms of the illness have appeared such as delusions and psychosis. Both psychiatrists
agreed that the “prodromal phase” can coincide with a typical Jihadist radicalization. They could not say whether Esseghaier
was more probably in the “prodromal phase” or was more probably undergoing a typical radicalization process during the
2009 to 2012 period when he changed, became intensely religious and political, traveled twice to meet with Mujahedeen in
Iran, and began plotting the present offences in a non-delusional manner.

85  In these circumstances, the causal link between the commission of the offences in 2012 and present mental illness in
2015 (assuming, without deciding, that present mental illness has been proved on a balance of probabilities) has simply not
been established to anything close to the requisite degree. Indeed, the evidence from the wiretap intercepts and the statements
made by Esseghaier in his lengthy post-arrest police interview, refute any such suggestion. See: R. v. Prioriello (2012), 288
0.A.C. 198 (Ont. C.A.) at paras. 11-13; R. v. Shahnawaz (2000), 149 C.C.C. (3d) 97 (Ont. C.A.) at paras. 29-33; R. v. Batisse
(2009), 241 C.C.C. (3d) 491 (Ont. C.A.) at paras. 38-40; R. v. Ellis (2013), 303 C.C.C. (3d) 228 (Ont. C.A.) at paras.
107-128; R. v. To (2015), 119 W.C.B. (2d) 331 (Ont. S.C.J.) [2015 CarswellOnt 2640 (Ont. S.C.J.)] at paras. 24-5 and 38 per.
Durno J.

86  Even if a causal link between present mental illness in 2015 and Esseghaier’s offending behaviour in 2012 had been
established, it is unlikely that it would have a mitigating effect on sentence. That is because Esseghaier is adamantly opposed
to treatment and firmly denies the existence of any mental illness. He is presently dangerous, for the reasons set out above,
and an untreated mental illness that is causally linked to the offending behaviour cannot mitigate the sentencing of a
dangerous individual. If anything, it means that the protection of the public becomes the predominant sentencing principle,
requiring the imposition of a fit and appropriately lengthy sentence so that the Parole Board can release Esseghaier only if
and when he is successfully treated. See: R. v. Robinson (1974), 19 C.C.C. (2d) 193 (Ont. C.A.); R. v. Detlor (1981), 23 C.R.
(3d) 59 (Ont. C.A.); R. v. Hill (1974), 15 C.C.C. (2d) 145 (Ont. C.A.), aff’d [Hill v. R. (No. 2)] (1975), 25 C.C.C. (2d) 6
(S.C.C.); Simpson v. R. (1981), 58 C.C.C. (2d) 308 (Ont. C.A.); R. v. Edwards (2001), 155 C.C.C. (3d) 473 (Ont. C.A.) at
para. 69; R. v. Khawaja (2012), 290 C.C.C. (3d) 361 (S.C.C.) at para. 122; R. v. Corpus (2000), 45 W.C.B. (2d) 385 (Ont.
C.A)) [2000 CarswellOnt 497 (Ont. C.A.)] at paras. 7-8; R. v. Chen, 2015 ONSC 3759 (Ont. S.C.J.) at para. 26, per.
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MacDonnell J.

87  Given the absence of a causal link between mental illness and the offences in this case, I cannot accept amicus’
submission that Esseghaier’s present mental illness (assuming it exists) has a mitigating effect on sentence.

88 I should also address amicus’ primary submission, concerning a hospitalization order under s. 22 of the provincial
Mental Health Act. As noted previously (at para. 9 above), amicus submitted that a hospitalization order would allow
involuntary treatment to be attempted at a psychiatric hospital and that the sentencing hearing should be adjourned to await
the results. In light of the fact that Esseghaier is adamantly opposed to any such process, and will fight it to his last breath as
he told the court, Dr. Klassen testified that involuntary treatment would require a number of steps. First, Esseghaier would
have to be certified under the Mental Health Act, then a substitute decision maker would have to be put in place by the
Consent and Capacity Board, and then Esseghaier would have a right of appeal to the courts. It could take up to two years for
this process to conclude, according to Dr. Klassen. If the above process went according to plan, treatment with anti-psychotic
drugs would then be attempted, the results would generally be known within about two months, and a further report would be
made to the court.

89  In my view, none of this is appropriate. It is unprecedented to adjourn a sentencing hearing indefinitely to await
treatment, especially where the underlying illness is not causally connected to the offending behaviour. Amicus knew of no
precedent where this has been done. Charron J.A., as she then was, addressed this issue in R. v. Shahnawaz, supra at paras 30
and 34:

In my view, the trial judge erred in considering the treatment of Mr. Shahnawaz’s psychological condition as the crucial
factor in his rehabilitation in the absence of any evidence that his psychological disabilities played any role in the
commission of the offences. Rehabilitation as a goal of sentencing is not the restoration of an offender’s physical and
mental health but his reinstatement as a functioning and law abiding member of the community. It is in this sense that
rehabilitation of the offender serves to protect society.

The court must not lose sight of the fact, however, that it is difficult to predict Mr. Shahnawaz’s future condition and
that the state of any prisoner’s health while in custody is largely a matter for the correctional authorities.

[Emphasis added.]

90 In the present case, there is no treatment plan in place or under way, the prospects of successful treatment are
unknown, and significant delays can be anticipated. In addition, I have real doubts as to whether it is legally permissible to
force this process on Esseghaier, against his will, through the vehicle of a criminal trial. As a self-represented accused who is
presently fit, he is entitled to choose his defences and to choose his manner of participating or not participating at his trial and
sentencing. This autonomy is important to what little dignity he still has left. Amicus has made it clear that one of the goals of
hospitalization and involuntary treatment is to explore issues relating to s. 16 criminal responsibility. The law is clear that
even Esseghaier’s own counsel could do no such thing without his client’s consent and without instructions. Rosenberg J.A.
summarized the law on this point, speaking for the Court in R. v. Szostak (2012), 289 C.C.C. (3d) 247 (Ont. C.A.) at paras.
76-8:

In my view, this requires a determination whether counsel required instructions to apply for an assessment order and
whether the appellant has shown that his trial counsel acted without instructions in seeking the assessment.

I should begin by saying that I am satisfied that where, as here, the accused is fit, counsel is not entitled to advance the
NCRMD defence against the wishes of the accused. I would go further and hold that counsel must have instruction
before advancing the NCRMD defence. This control over the defence is a necessary consequence of the values of
dignity and autonomy that underlie our adversarial system. As Lamer C.J. said in Swain, at p. 972:

Given that the principles of fundamental justice contemplate an accusatorial and adversarial system of criminal justice
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which is founded on respect for the autonomy and dignity of human beings, it seems clear to me that the principles of
fundamental justice must also require that an accused person have the right to control his or her own defence. The
appellant has properly pointed out that an accused will not be in the position of choosing whether to raise the defence of
insanity at his or her trial unless he or she is fit to stand trial. If at any time before verdict there is a question as to the
accused’s ability to conduct his or her defence, the trial judge may direct that the issue of fitness to stand trial be tried
before matters proceed further (see Criminal Code, s. 543, now s. 615). Thus, an accused who has not been found unfit
to stand trial must be considered capable of conducting his or her own defence.

An accused person has control over the decision of whether to have counsel, whether to testify on his or her own behalf,
and what witnesses to call. This is a reflection of our society’s traditional respect for individual autonomy within an
adversarial system. In R. v. Chaulk, supra, I indicated that the insanity defence is best characterized as an exemption to
criminal liability which is based on an incapacity for criminal intent. In my view, the decision whether or not to raise
this exemption as a means of negating criminal culpability is part and parcel of the conduct of an accused’s overall
defence.

[Emphasis of Rosenberg J.A.]

Proulx and Layton reach a similar conclusion in their discussion at p. 158. As they say, “Simply put, defence counsel
should not impose his or her views on the client in this regard.” For the purposes of an inquiry into effective assistance I
see no distinction between counsel acting against the client’s wishes and counsel acting without instructions. The
constitutional right to control the conduct of the defence prevents defence counsel from raising the NCRMD defence
against the instructions of the client. Minimal standards of effectiveness of performance require counsel to inform the
client of the options available, including possible pleas, possible defences and possible excuses, such as NCRMD. For
counsel to proceed with a NCRMD defence without instructions is simply a demonstration of a failure to provide
adequate advice and hence an adequate defence. Provided the accused is fit to stand trial, counsel must obtain
instructions about decisions fundamental to the defence of the case. In my view, that includes obtaining instructions as
to whether or not to pursue a NCRMD defence. Accused persons provided with all the necessary information may act
irresponsibly and against their own best interests, but that is their right.

[Emphasis added.]

91  If defence counsel could not pursue the issue of Esseghaier’s mental illness and criminal responsibility, without proper
instructions, then amicus certainly cannot pursue it. See: R. v. Imona-Russell (2013), 300 C.C.C. (3d) 137 (S.C.C.) at paras.
54 and 114-115.

92  For all these reasons, I decline to make a hospitalization order under s. 22 of the Mental Health Act. In my view, the
interests of justice require that this sentencing should proceed and should not be further delayed. As a matter of longstanding
criminal law policy, it has repeatedly been held that sentencing should not be adjourned for lengthy or indeterminate periods
and that short adjournments should only be granted where the court needs information that is important to sentencing. Both of
these principles would be violated by the proposed adjournment in this case, given that it is indeterminate in length and its
purpose is to see whether or not involuntary treatment of an illness will be successful. See: R. v. Fuller (1968), [1969] 3
C.C.C. 348 (Man. C.A.), at 352; R. v. Brookes, [1970] 4 C.C.C. 377 (Ont. C.A.); R. v. Nunner (1976), 30 C.C.C. (2d) 199
(Ont. C.A)), at 207; R. v. Shea (1980), 55 C.C.C. (2d) 475 (N.S. C.A.); R. c. Brisson (1989), 47 C.C.C. (3d) 474 (C.A. Que.);
R. c. Cardin (1990), 58 C.C.C. (3d) 221 (C.A. Que.); R. v. Taylor (1995), 104 C.C.C. (3d) 346 (Sask. C.A.). Also see: s. 720
of the Criminal Code.

93 I hasten to add that Dr. Ramshaw’s and Dr. Klassen’s psychiatric reports will be forwarded by the Court to the
correctional authorities, at the conclusion of sentencing. I also note that ss. 85, 86 and 87 of the Corrections and Conditional
Release Act, SC 1992, c. 20, place statutory duties on Correctional Services Canada to provide “essential health care” to
federal inmates, which includes “mental health care”, and to take the inmate’s health care needs into account “in all decisions
affecting the offender”.

D. Sentencing in Terrorism Cases
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94 The principles of sentencing are set out in ss. 718, 718.1, and 718.2 of the Criminal Code and I am bound by those
principles. The most fundamental principle is “proportionality”, as set out in s. 718.1. It requires that the sentence “must be
proportionate to the gravity of the offence and the degree of responsibility of the offender”.

95 I have already summarized the positions of the parties concerning the appropriate range of sentence in this case and
noted that they are far apart (at paras. 5-11 above). I will not repeat those positions.

96  The Anti-Terrorism Act, S.C. 2001, c. 41 was passed in late 2001, enacting Part II.1 of the Criminal Code, which
includes the offences charged in this case. These offences have been in existence for almost fourteen years and a body of case
law now exists, most of it binding on this court, which sets out the proper approach to sentencing in terrorism cases. Four
decisions of the Ontario Court of Appeal were released in December 2010 (Khawaja, Amara, Khalid, and Gaya) and they
were generally upheld by the Supreme Court of Canada, in December 2012 when the accused’s appeal in Khawaja was
dismissed and then in February 2013 when the three applications for leave to appeal in Amara, Khalid, and Gaya were
dismissed. Since these appellate decisions were released, judges of this Court have interpreted and applied the relevant
sentencing principles in terrorism trials on a number of occasions. See: R. v. Abdelhaleem, 2011 ONSC 1428 (Ont. S.C.J.),
per. Dawson J.; R. v. Ahmed (2014), 122 O.R. (3d) 675 (Ont. S.C.J.), per. McKinnon J.; R. v. Hersi, 2014 ONSC 4414 (Ont.
S.C.J.), per. Baltman J.

97  In my view, the most important points to emerge from this body of case law are the following:

» First, the unusual gravity of terrorism offences means that denunciation and deterrence (both specific and general) are
the predominant sentencing principles to be applied. See: Khawaja, supra at paras. 126 and 130 (S.C.C.). As the Court
of Appeal put it in that case, “When terrorists acting on Canadian soil are apprehended and brought to justice, the
responsibility lies with the courts to send a clear and unmistakeable message that terrorism is reprehensible and those
who choose to engage in it here will pay a very heavy price”. See: Khawaja, supra at para. 246 (Ont. C.A.). Baltman J.
vividly illustrated this point in R. v. Hersi, supra at para. 63, when she stated:

... terrorists are the worst kinds of cowards because they deliberately target innocent members of the public who are
not prepared for combat. When it is no longer safe to partake in ordinary activities like watching a soccer match or
attending a graduation ceremony, deterrence takes on a different dimension. The message needs to be sent out that
anyone who aspires to become part of such evil must pay a heavy price.

* Second, all the general principles of sentencing apply in terrorism cases, including the significance of rehabilitation as
a mitigating factor. See: Khawaja, supra at paras. 115 and 124 (S.C.C.). However, the rigid ideological belief systems
that often motivate terrorist offences can give rise to an inference of ongoing dangerousness. This, in turn, can place an
evidentiary or tactical burden on the defence to lead evidence at sentencing showing that the accused is “no longer
committed to violent Jihad and terrorism ... The lack of information on a person’s probability of re-offending, in the face
of compelling evidence of dangerousness, is sufficient to justify a stiffer sentence”. The Court of Appeal held that this
tactical or evidentiary burden can be taken up at the time of sentencing, without compromising a conviction appeal,
stressing the importance of “convincing evidence that [the accused] no longer subscribed to violent Jihad at the time of
sentencing”. See: R. v. Khawaja, supra at paras. 123-4 (S.C.C.); R. v. Khawaja, supra at paras. 197-203 (Ont. C.A.);

* Third, in applying the above principles to the most serious kind of terrorism offences — those where “the terrorist
activity, to the knowledge of the offender, is designed to or is likely to result in the indiscriminate killing of innocent
human beings” — the Court of Appeal has repeatedly held that “sentences exceeding twenty years, and up to and
including life imprisonment, should not be viewed as exceptional,” that “sentencing judges should give serious
consideration to life sentences, and where a life sentence is not called for, to sentences exceeding twenty years”, and that
“life sentences or sentences exceeding twenty years will generally be appropriate”. See: R. v. Khawaja, supra at paras.
219,221, and 238 (Ont. C.A.); R. v. Khalid, supra at para. 34; R. v. Amara, supra at para. 18;

* Fourth, the suggested range of twenty years to life imprisonment in cases involving “plots that, to their knowledge, are
designed to or are likely to result in the indiscriminate killing of innocent human beings”, has led to life sentences in two
cases at the Court of Appeal level. In one of these cases, the accused was “the mastermind” of the plot and his prospects
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of rehabilitation were “guarded at this stage” (R. v. Amara, supra at para. 19). In the other case, the accused was not the
leader or mastermind but he was a significant aider and abettor and “willing participant” in a group of terrorists. The
other members of the group “were further along in terms of realizing their violent plans” but in this accused’s case there
was “a complete absence of contrition or remorse” (R. v. Khawaja, supra at paras. 196, 230, and 239). At the trial level,
Dawson J. imposed a life sentence in R. v. Abdelhaleem, supra at paras. 23-4, 32, 49, 57 and 78-9, in a case involving a
bomb plot where “great destruction and loss of life” was contemplated, where the adult accused was the “right hand man
and primary assistant” to the leader Amara, and where the accused attempted to advance an exculpatory or minimizing
account of the offences at the sentencing hearing through his psychiatrist, did not “accept responsibility for his actions”,
and “expressed no genuine remorse”’;

» Fifth, the bottom end of the twenty years to life imprisonment range in terrorist cases involving plots that are “likely to
result in the indiscriminate killing of innocent human beings”, has been imposed in cases with strong mitigating
features. In both Khalid, supra and Gaya, supra, the accused were nineteen and eighteen years old at the time of the
offences. They both pleaded guilty, they were “genuinely remorseful” and “truly remorseful”, and they had strong
family and community support. They played significant roles in the bomb plot but they were not in the same senior
leadership positions as Amara and Abdelhaleem. The Court of Appeal held that twenty to twenty-five years was the
appropriate range in cases like this with strong mitigating circumstances. The Court stated:

The fact that the authorities foiled the respondent’s and his co-conspirators’ plot does not lessen the gravity of the
respondent’s crime, nor does it diminish his level of moral blameworthiness. The sentencing judge took the
position that “[a]bsent the mitigating factors”, the range of 18 to 20 years sought by the Crown “might have been
appropriate”. With respect, we disagree. In the circumstances, were it not for the mitigating features that serve to
reduce the length of sentence, the respondent would most certainly have been a candidate for a life sentence.

Taking into account the mitigating factors that the sentencing judge considered and giving them the weight they
deserve, we think that the respondent should have received a sentence in the range of 20 to 25 years. Stern
sentences in that range are meant to send a clear message — those who chose to pursue deadly terrorist activities
from or in Canada will pay a very heavy price.

Sentences of twenty years and eighteen years were imposed, in light of certain positions that had been taken at trial. See:
R. v. Khalid, supra at paras. 21-2, 36 and 56; R. v. Gaya, supra at paras. 12-16 and 20.

98  Applying the above principles to the case at bar, I am satisfied that Counts One and Two fall within that most serious
category of terrorist offences, described by the Court of Appeal as cases where “the terrorist activity, to the knowledge of the
offender, is designed to or is likely to result in the indiscriminate killing of innocent human beings”. When Esseghaier first
described the “train plot” to Agent El Noury, in a September 8, 2012 intercept, he explicitly stated “many people will die”.
One of the reasons for Jaser’s occasional lack of enthusiasm for the “train plot” was that too few people would die and they
would not be sufficiently important people. As he explained to Agent El Noury in a September 23, 2012 intercept: “it seems
to be too much work for a very small job ... It’s too small. It’s a big operation ... we end up doing something very tiny ... very
small ... twenty thirty people, forty people. And who are they? Slaves. Really, just like you and me, workers. You know?
Sheep. We don’t want sheep. We want the wolf. We can get the wolf, brother we can get the wolf. The G8 summits are here

2

99 The next day, September 24, 2012, Jaser continued with this theme shortly after uniform Toronto police officers had
cautioned them about walking on the Highland Creek railway bridge. Jaser stated, “taking down a passenger train that might
take out 20, 30, 40, 50, 100, whatever. | don’t think many people will die by the way, just so you know”. Jaser’s preferred
means was the “sniper plot” which was explicitly a plan to kill people. As he put it in this same September 24, 2012
conversation: “the war overseas is being funded from here. There people, they only understand the language of two things.
Death and money. That’s it. You hit them where it really hurts. You take their lives, you take their wealth ... You think they
care about the life of fifty people on a train? ... But the expensive Jew, the rich Jew, the Jew that is Zionist ... when you take
fifty of them out, what happens? You will drive them crazy ... We can kill many of them before something happens... The
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message by derailing a train and killing a few sheep is not the same as when you, when you take out the vice. ... The almighty
God says fight the leaders of non belief”. Esseghair replied, “We do both. I agree with him ... | agree to kill the elders”.

100 Given that the present case falls within the most serious class of terrorist offences, where “indiscriminate killing of
innocent human beings” is being planned for political and religious motives, the appropriate range of sentence is twenty years
to life imprisonment. Neither Esseghaier nor Jaser is a well-situated young first offender who has pleaded guilty, expressed
remorse, and renounced his violent Jihadist ideology. They have none of these strong mitigating factors seen in cases like
Khalid and Gaya. Rather, they were the two leaders of the plot, they were mature adults, they were equals, they both went to
trial, Jaser has a prior criminal record, and they have not renounced their terrorist beliefs. Accordingly, like Amara,
Abdelhaleem, and Khawaja, they are presumptively facing life sentences.

101 Mr. Norris submitted that R. v. Ahmed, supra was a comparable case and that the twelve year sentence imposed by
McKinnon J. in that case should be the starting point, when determining a fit sentence for Jaser. Mr. Silverstein submitted
that R. v. Ahmad, supra was a comparable case and that the sixteen year sentence imposed by Dawson J. in that case should
be the starting point, when determining a fit sentence for Esseghaier.

102 In my view, neither of these cases is a useful comparator. Most significantly, neither Ahmed nor Ahmad was a case
where the accused was being sentenced for a conspiracy to indiscriminately kill. Indeed, in Ahmed the accused had been
acquitted of the only charge that arguably may have involved such consequences and that carried a maximum sentence of life
imprisonment. He was convicted and sentenced for providing money to the Mujahedeen abroad, for forming a terrorist group
in Ottawa, for various recruiting efforts, and for trying to obtain terrorist training abroad. These offences carried ten year and
fourteen year maximum sentences. Furthermore, Ahmed was not “the true leader”, he expressed “heartfelt and sincere”
remorse at his sentencing hearing, and McKinnon J. found that “he has renounced his terrorist sympathies and he could be a
force for good in de-radicalizing other would-be terrorists”. None of this bears any resemblance to Jaser, neither in terms of
the gravity of the offences or the circumstances of the offender. See: Ahmed, supra at paras. 3-12, 39, 46-7, 51, 92, 106 and
115.

103 Similarly, Ahmad involved an accused who was sentenced primarily for his involvement in what was known as “the
camp plot” (a terrorist training exercise) and not for involvement in the “bomb plot” that Amara and Abdelhaleem went on to
lead. Ahmad had no specific plans or targets, beyond obtaining weapons and forming his own terrorist group. Furthermore,
he was twenty-one years old at the time of the offences, he pleaded guilty, he expressed remorse, and Dawson J. found that
he had “prospects for rehabilitation”. Finally, Dawson J. did not have the benefit of the Court of Appeal’s terrorism
sentencing case law at the time he sentenced Ahmad on October 25, 2010. Accordingly, Ahmad is not a useful comparator,
either to Esseghaier’s circumstances or to the offences in this case. See: R. v. Ahmad, supra at paras. 12-14, 21-2, 25, 61, and
70-71.

104 It can be seen that both Mr. Norris and Mr. Silverstein began their analysis at the wrong starting point. I am bound,
by a consistent body of Ontario Court of Appeal case law, to begin my analysis at the range of twenty years to life
imprisonment because of the gravity of terrorist crimes that have “indiscriminate killing” as their object. Counsel’s suggested
range of twelve to sixteen years is inappropriate in this most serious kind of terrorism offence. Furthermore, there are little or
no mitigating circumstances that could reduce the sentence below the range or that could situate the case at the bottom end of
the range.

105  In Esseghaier’s case, like Khawaja, he is remorseless and dangerous and continues to hold the same views that led to
the present offences. I have found as a fact that any present mental illness is not causally connected to the 2012 offences.
Finally, Esseghaier bears no resemblance to Khalid or Gaya, as noted previously. In these circumstances, life imprisonment
is the presumptively appropriate sentence.

106  In Jaser’s case, I have already rejected the suggestion that entrapment played a mitigating role in his case. I have also
rejected Dr. Ghannam’s evidence concerning Jaser’s alleged drug addiction and the alleged insincerity in his expressions of
violent religious extremism. Finally, I have rejected the suggestion that there were no acts in furtherance of the Count Two
conspiracy, that it was just a “blue sky” idea, and that it was less serious than the Count One conspiracy. Jaser took numerous
steps with Esseghaier, over a period of time, to plan for, prepare and assess the various means of carrying out their agreement
to kill innocent civilians for religious and political purposes. I am satisfied that he was determined and serious.
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107  The only mitigating facts I have found in Jaser’s favour are that he has strong family support and his family members
appear to be responsible pro-social individuals. These two mitigating circumstances do not come close to the circumstances
that resulted in Khalid and Gaya being situated at the bottom end of the twenty year to life imprisonment range.

108  There is one potentially mitigating factor in Jaser’s case that is somewhat more difficult to assess and that is the effect
of his abandonment of the Count Two conspiracy on September 24, 2012 and the absence of evidence that he carried on with
any terrorist activities or terrorist beliefs in the ensuing seven months, prior to his arrest on April 22, 2013.

109  The evidence before me on the s. 8 Charter Motion, which it was conceded could be considered on sentencing,
revealed that Jaser and Esseghaier had been discussing a “fishing” venture (a code word for terrorist plans) as early as May
2012. In a May 2012 CSIS intercept, Jaser discussed a covert plan “to go fishing” which he believed “will happen with God’s
help” and which was “progressing well”. Jaser told Esseghaier to “keep the subject that they shared together secret”. There
was a second relevant CSIS intercept, in August 2012, where Jaser and Esseghaier again discussed a trip to “do some
fishing”. Jaser referred to some unspecified difficulties and to the fact that they did not yet have “all that was needed”. Jaser
stated that he “would prefer that the brothers understood that it was imperative that they should help without asking
questions”. Esseghaier suggested that they should “go just on a reconnaissance trip by car”. Shortly after this intercept, on
August 26, 2012, the evidence at trial revealed that Esseghaier and Jaser went to the St. Catharine’s Railway Station on a
reconnaissance mission. See: R. v. Jaser, 2014 ONSC 6052 (Ont. S.C.].) at paras. 51 and 86-9.

110 It therefore appears that Jaser and Esseghaier were engaged in terrorist plotting of some kind for about five months,
from May to September 2012. At the end of September 2012 Jaser terminated his connection to Esseghaier and abandoned
their terrorist activity. His motivation for abandoning the plot was the fact that the police now knew their names and knew
that they had been walking on the railway tracks at Highland Creek Bridge on September 24, 2012. In addition, Esseghaier
appeared to be much less concerned than Jaser about the security of the operation. In other words, Jaser feared apprehension
if he and Esseghaier were to continue with their plot.

111 Tagree with Mr. Norris that fear of apprehension can be a positive feature on sentencing, as it may indicate that Jaser
is more susceptible to deterrence and rehabilitation, unlike a rigid and fearless ideologue. However, there is other relevant
evidence that bears on the issue of whether Jaser has been deterred and whether he is capable of rehabilitation. In particular,
Jaser’s persistence in telling a false, exculpatory, minimizing story to Dr. Ghannam (and indirectly to the court), that was
rejected by the jury, indicates that he has not yet accepted responsibility for the offences, he has not yet expressed genuine
remorse, he has little insight, and he has not renounced the violent and racist Jihadist beliefs that he expressed in the wiretap
intercepts. This is all because he continues to deny that the beliefs expressed in the intercepts were ever sincere. My overall
impression of Jaser is that he is intelligent, devious, and untrustworthy. I am very guarded about his present prospects for
rehabilitation.

112 In my view, Jaser is left in much the same position as the accused in Amara, supra at para. 19, where Durno J. and
the Court of Appeal found that he was the leader of a deadly plot, where his “reformation is far from certain and his prospects
for rehabilitation are guarded at this stage”, and where a life sentence was imposed. Jaser is also in a similar position to the
accused in Abdelhaleem, supra at paras. 78-81, where Dawson J. stated:

In addition, the accused has expressed no genuine remorse for his involvement in these very serious offences. While he
did tell the presentence reporter that he now realizes his participation was a mistake, there is nothing beyond that. In his
much more extensive interaction with Dr. Bloom he continued to take the untenable position that he was trying to
prevent Mr. Amara from carrying out his plan, and that he was entrapped by Mr. Elsohemy and the police. He refuses to
acknowledge that he has done anything wrong and professes to be unable to understand why he has been held criminally
responsible for his involvement. He fails to recognize the seriousness of the fact that by helping Mr. Amara he put many
innocent lives at risk.

While the evidence does not demonstrate that Mr. Abdelhaleem represents a serious ongoing danger because he is
ideologically committed to terrorism, he has committed serious terrorist offences and the combination of some uncertain
degree of ideological motivation, together with his lack of insight and remorse leaves me unable to conclude that he
does not continue to pose a substantial risk to the public.
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In these circumstances I have come to the conclusion that I must impose a sentence of life imprisonment on count two,
which relates to the bomb plot. The chief factor in my decision is the gravity of the crime. In terms of the fundamental
principle of sentencing, this is the sentence that is proportionate to the gravity of the offence and to the degree of
responsibility of the offender. Mr. Abdelhaleem was centrally involved in a plan to kill indiscriminately. He operated as
Mr. Amara’s executive assistant. Had the plan been carried out he would be liable to conviction for multiple counts of
first degree murder.

Furthermore, Mr. Abdelhaleem exhibits no genuine remorse or insight into his behaviour and so far has not accepted
responsibility for his dangerous actions. While I do not believe his actions were motivated solely by political, religious
or ideological beliefs, as Mr. Amara’s seem to have been, he nonetheless made a deliberate decision to participate in Mr.
Amara’s plot and did so over a number of months. The aspects of his personality and psychological make-up that led to
that decision remain intact. Until Mr. Abdelhaleem accepts responsibility for his actions, exhibits a willingness to work
on his problems and develops insight into what led him here today he will continue to pose an unacceptable risk to the
community [italics of Dawson J. in the original, underlining added for emphasis].

113 For all the above reasons, I am satisfied that life imprisonment is the appropriate sentence on both Counts One and
Two, in Esseghaier’s case, and on Count Two in Jaser’s case.

114  The determinate sentences on Counts Three, Four, and Five must be consecutive to each other but concurrent to the
life sentences on Counts One and Two. However, the accused’s pre-trial custody should be credited against the determinate
sentences. Both accused have been in custody since their arrests on April 22, 2013, that is, for some two years and five
months. I am sure that their time at remand jails has been difficult, based on what I heard at various points during the pre-trial
motions and during the trial and based on the evidence filed on sentencing. In particular, Jaser spent some seven and a half
months in segregation, immediately after his arrest, not because of any misconduct but mainly because of the high profile of
the offences charged and the resulting need to protect him from other inmates. I have no specific information about
Esseghaier but I am sure that he was similarly placed in segregation for a period of time because of the publicity surrounding
the arrests in this case.

115 Mr. Norris submitted that I should give Jaser enhanced credit for this seven and a half month period, at a ratio of
about 3:1, due to the harsh conditions. The Crown submitted that I am bound by s. 719(3.1) to give credit at a maximum ratio
of 1.5:1 for this period of particularly harsh pre-trial custody and that I should only give credit at a ratio of 1:1 for the rest of
the time when Jaser was in general population, given that he has little prospect of remission and early parole. Indeed, s.
743.6(1.2) presumptively increases the normal parole eligibility periods in the case of terrorism offences.

116  This issue is somewhat academic, given the life sentences imposed on Counts One and Two, and given that the life
sentences begin to run from the April 22, 2013 date when Esseghaier and Jaser first went into custody. Parole eligibility and
remission will also run from this date. See: Corrections and Conditional Release Act, S.C. 1992, c. 20, s. 120; Criminal
Code, ss. 745(d) and 746(a).

117  In my view, the fairest way to deal with the issue of pre-trial custody is to give both accused credit on a ratio of 1.5:1
for the entire two year and five month period since their arrest. In other words, they are entitled to forty-four months credit
against the determinate sentences to be imposed on Counts Three, Four, and Five. See: R. v. Summers (2014), 308 C.C.C.
(3d) 471 (S.C.C.).

118 It is very difficult to fix the length of an appropriate determinate sentence on Counts Three and Four, given that the
conduct alleged in these two counts mostly involves acts in furtherance of the conduct already captured by Counts One and
Two. The maximum sentence under s. 83.18 is ten years imprisonment and the Crown seeks the maximum. In R. v. Khawaja,
supra at para. 255, the Court of Appeal imposed sentences of four years and eight years for the two s. 83.18 offences that the
accused was convicted of in that case. The sentence of four years related to receiving training for the benefit of a terrorist
group. The sentence of eight years related to participating in discussions with the terrorist group for the purpose of
developing remote detonator devices. In R. v. Abdelhaleem, supra at paras. 82-3, Dawson J. imposed a sentence of five years
for the one s. 83.18 offence that the accused was convicted of in that case. This sentence of five years related to various
activities of the accused such as recruiting, assisting, and advising Amara’s terrorist group.
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119  In my view, the recruiting activity and the logistics discussions that are the focus of Counts Three and Five are
relatively preliminary steps relating to terrorist activities and they are generally analogous to the activities that resulted in the
five year sentence in Abdelhaleem. The reconnaissance, “safe house”, and logistics activities that are the focus of Count Four
are much more proximate to the terrorist plots themselves and are, therefore, generally analogous to the activities that
resulted in the eight year sentence in Khawaja.

120  For the above reasons, the appropriate sentence on Count Three is five years for both accused, the appropriate
sentence on Count Four is eight years for both accused, and the appropriate sentence on Count Five is five years for
Esseghaier alone. These sentences must run consecutively to each other because of s. 83.26. The total determinate sentence
for Esseghaier is, therefore, eighteen years. The total determinate sentence for Jaser is thirteen years. I am satisfied that these
sentences conform to the totality principle. The determinate sentences run concurrent to the life sentences.

121 Forty-four months credit for pre-trial custody should be deducted from the five year sentences on Count Two,
effectively reducing these sentences to sixteen months. In the result, Esseghaier’s total determinate sentence to be served
from today’s date is fourteen years and four months. Jaser’s total determinate sentence to be served from today’s date is nine
years and four months.

122 The three ancillary orders sought by the Crown are as follows: a DNA Order pursuant to s. 487.051; a lifetime
firearms prohibition Order pursuant to s. 109; and a parole ineligibility Order pursuant to s. 743.6(1.2). The first two Orders
are easily justified in this case, they are not opposed, and they should both be granted.

123 A parole ineligibility Order is more unusual. Nevertheless, it must be granted under s. 743.6(1.2) in terrorism cases
unless an accused demonstrates, in the particular circumstances of this offence and this offender, “that the expression of
society’s denunciation of the offence and the objectives of specific and general deterrence would be adequately served by”
the usual parole eligibility rules under the Corrections and Conditional Release Act. The length of the presumptive parole
ineligibility Order under s. 743.6(1.2) is “one half of the sentence or ten years, whichever is less”.

124 In the life imprisonment cases that are comparable to the present case, R. v. Khawaja, supra at para. 254, R. v. Amara,
supra at para. 4, and R. v. Abdelhaleem, supra, at paras. 84-87, the presumptive order was made in all three cases. For the
reasons given in those cases, and given the absence of any persuasive mitigating circumstances in this case and the very
serious offences that are at issue, an Order is made in relation to both Esseghaier and Jaser that they serve ten years before
becoming eligible for parole. The ten year period runs from the date of their arrest.

E. Conclusion

125  In the result, Esseghaier is sentenced to life imprisonment on Count One and life imprisonment on Count Two, both
sentences to run concurrently. He is also sentenced to five years on Count Three less credit for forty-four months pre-trial
custody (in effect, a sentence of sixteen months), to eight years on Count Four, and to five years on Count Five. These three
determinate sentences must run consecutively to each other, resulting in a total determinate sentence from today’s date of
fourteen years and four months, which runs concurrently to the two life sentences.

126 Jaser is sentenced to life imprisonment on Count Two. He is also sentenced to five years on Count Three less credit
for forty-four months pre-trial custody (in effect, a sentence of sixteen months) and to eight years on Count Four. These two
determinate sentences must run consecutively to each other, resulting in a total determinate sentence from today’s date of

nine years and four months, which runs concurrently to the life sentence.

127  Both Esseghaier and Jaser must serve ten years of their sentence, from the date of their arrest, before they are eligible
for parole.

128 I wish to conclude by thanking all counsel for their excellent work in this long and difficult case.

Accused E sentenced to two life sentences and 18-year determinate sentence; accused J sentenced to life sentence and
13-year determinate sentence.
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