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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BROCK STONE, et al. *
Plaintiffs *

VS. * CIVIL ACTION NO. MJG-17-2459
DONALD J. TRUMP et al. *
Defendants *

* * * * * * * * *

MEMORANDUM AND ORDER RE: MOTIONS

The Court has before i1t Plaintiffs” Motion for Preliminary
Injunction [ECF No. 40], Defendants” Motion to Dismiss [ECF No.
521, and the materials submitted relating thereto. The Court
has reviewed the exhibits, considered the declarations submitted
by the parties, held a hearing, and has had the benefit of the
arguments of counsel. Any findings of facts stated herein are
based upon the Court’s evaluation of the evidence and the
inferences that the Court has found i1t reasonable to draw from

the evidence.

l. INTRODUCTION

In June 2015, then-Secretary of Defense Ashton Carter
issued a statement characterizing the regulations that were 1iIn

effect at that time relating to transgender! individuals serving

! Men and women who are transgender have a gender different
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in the military as “an outdated, confusing, iInconsistent
approach that’s contrary to our value of service and individual
merit causing uncertainty that distracts commanders from our
core missions.” Statement by Secretary of Defense Ash Carter on
DoD? Transgender Policy (July 13, 2015), PIs.” Mot. Ex. 28, ECF
No. 40-31. Secretary Carter created a working group to study
“the policy and readiness implications of welcoming transgender
persons to serve openly.” 1d. The working group included
representatives of the leadership of the Armed Forces; the Joint
Chiefs of Staff; the service secretaries; and personnel,
training, readiness, and medical specialists from across the
Department. See id.; Carson Y 1, 8-10, ECF No. 40-37.° The
working group performed a systematic review including
commissioning studies* and meetings with transgender service
members, outside experts, medical personnel, military leaders,
allied militaries, and others. Carson 1Y 1, 8-27. After the
year-long study, the working group ultimately concluded that

“[o]pen service by transgender service members would not impose

from the one assigned to them at birth. See, e.g., Brown Decl.
M9 20-23, ECF No. 40-32; PIs.” Mot. Ex. C (*“the RAND Report™) 5-
6, 75, ECF No. 40-35.

2 Department of Defense.

8 The Hon. Brad R. Carson served as the Acting Under
Secretary of Defense for Personnel and Readiness from April 2,
2015 to April 8, 2016. Carson T 1, ECF No. 40-37.

4 Including a study conducted by the RAND Corporation-a
nonpartisan, nonprofit military think tank founded by the U.S.
Air Force. Rand Report, ECF No. 40-35.
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any significant burdens on readiness, deployability, or unit
cohesion.” Wilmoth 23, ECF No. 40-38.

On June 30, 2016, then-Secretary of Defense Carter issued a
directive rescinding the policy of discriminating against men
and women who are transgender. Open Serv. Dir., PIs.” Mot. Ex.
1, ECF No. 40-4. The Open Service Directive provided that “no
otherwise qualified Service member may be involuntarily
separated, discharged or denied reenlistment or continuation of
service, solely on the basis of their gender identity.” Id. at
Attach. 8 1(a)- Men and women who are transgender are “subject
to the same standards as any other Service member of the same
gender.” 1d. at Attach. § 1(b). The Directive further provided
that medical conditions affecting transgender service members
would be treated “in a manner consistent with a Service member
whose ability to serve is similarly affected for reasons
unrelated to gender identity or gender transition.” |Id. at
Attach. 8 1(c). These medical services included medical
treatment necessary to transition gender while serving. Id. at
Attach. 8 3(a). The Directive also announced that individuals
wishing to join the military would not be prohibited from doing
so solely because they are transgender, although there were

additional stringent medical requirements to ensure fitness for
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duty. 1d. at Attach. § 2. The implementation of the accession®
policy was scheduled to begin “[n]Jot later than July 1, 2017.7°
1d. at Attach. 8§ 2(a).

On June 30, 2017, the day before new enlistments of
transgender persons were scheduled to begin, current Secretary
of Defense Jim Mattis announced that i1t was necessary to defer
new transgender enlistments for an additional six months to
January 1, 2018, while he reviewed the policy. Mattis Mem.,
PIs.” Mot. Ex. 8, ECF No. 40-11. He added that his announcement
did not otherwise change the Open Service Directive and that “we
will continue to treat all Service members with dignity and
respect.” 1d.

Shortly thereafter, on July 26, 2017, President Trump
precipitated a change to the policy in force by announcing on
Twitter’ that “the United States will not accept or allow
Transgender individuals to serve In any capacity in the U.S.

Military.” PlIs.” Mot. Ex. 19, ECF No. 40-22. President Trump

5 Accession refers to the process of bringing new enlisted

recruits and officer candidates into the military.

6 The deadline allowed the DoD a year to prepare for
implementation. Given that the pre-established date for the
Presidential election was November 8, 2016, it was understood
that the deadline extended into a new Administration.

! President Trump later claimed that his Twitter announcement
did the military a “great favor” by ending the “confusing issue”
of transgender service. Cooper, Trump Says Transgender

Ban Is a “Great Favor” for the Military, N.Y. Times (Aug. 10,
2017), PIs”. Mot. Ex. 9, ECF No. 40-12.
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formalized the transgender service member ban on August 25,
2017, 1n a Memorandum (“the President’s Memorandum’) stating
that in his judgment, the DoD had “failed to identify a
sufficient basis to conclude” that the Open Service Directive
“would not hinder military effectiveness and lethality, disrupt
unit cohesion, or tax military resources.” President’s Mem. §
1(a), PIs.” Mot. Ex. 18, ECF No. 40-21. The memorandum
addressed, and rescinded, each component of the Open Service
Directive. Id. at 88 1(b), 2.

The iInstant lawsuit was filed on August 8, 2017, and three
others® have been filed in response to the President’s policy
change. Plaintiffs here seek declaratory and injunctive relief
(including a Motion for Preliminary Injunction). Defendants
seek dismissal of the Amended Complaint [ECF No. 39] pursuant to
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6) and
denial of Plaintiffs” Motion for Preliminary Injunction.

For reasons as stated herein, the Court GRANTS Plaintiffs’

Motion for Preliminary Injunction [ECF No. 40], and GRANTS IN

8 Doe 1 v. Trump, No. 17-cv-0159-CKK, Ffiled Aug. 9, 2017 in
the United States District Court for the District of Columbia;
Karnoski v. Trump, No. 17-cv-01297-MJP, filed Aug. 28, 2017 1in
the United States District Court for the Western District of
Washington at Seattle; Stockman v. Trump, No. 17-cv-1799-JGB-KK,
filed on Sept. 5, 2017 in the United States District Court for
the Central District of California.
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PART and DENIES IN PART Defendants” Motion to Dismiss [ECF No.

52].

11. BACKGROUND

A. Transgender Military Policy Prior to June 2016

“On September 20, 2011, the military policy known as “Don’t
Ask, Don”t Tell” (DADT) ended, allowing gay, lesbian and
bisexual service members to serve openly.” Gates & Herman,

Transgender Military Service in the United States (May 2014),

ECF No. 40-7. However, until June 2016, military policies
continued to exclude transgender people from serving openly.
Id. Transgender individuals wanting to join the military were
prohibited from doing so, and transgender individuals already
serving were subject to discharge if their condition became

known. 1d. See also Brown Decl. 9-14, ECF No. 40-32 (noting

that pre-2016 military policy listed “Sexual Gender and ldentity
Disorders” among conditions that rendered a service member unfit

and subject to discharge).

B. Transgender Open Service Directive

On June 30, 2016, after a year-long study, then-Secretary
of Defense Carter issued a Directive—type Memorandum (““DTM)

mandating the establishment of policy and procedures for “the
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retention, accession, separation, in-service transition, and
medical coverage for transgender personnel serving in the
Military Services.” Open Serv. Dir., PIs.” Mot. Ex. 1, ECF No.
40-4. The DTM stated:
The policy of the Department of Defense

is that service 1iIn the United States

military should be open to all who can meet

the rigorous standards for military service

and readiness. Consistent with the policies

and procedures set forth 1n this memorandum,

transgender individuals shall be allowed to

serve in the military.
Id. at 2.

The DTM procedures included three main components.

First, retention. Effective June 30, 2016, “no otherwise
qualified Service member may be involuntarily separated,
discharged or denied reenlistment or continuation of service,
solely on the basis of their gender identity.” 1d. at Attach. §
1(a). Transgender service members became subject to the same
standards as any other service member of the same gender. 1d.
at Attach. § 1(b).

Second, accession. Not later than July 1, 2017, the DoD
Instruction 6130.03 was to be updated to reflect changed
policies and procedures related to medical standards for entry

into the military. Id. at Attach. 8 2(a). A history of gender
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dysphoria® continued to be disqualifying unless the applicant was
medically-certified as having been “stable without clinically
significant distress or impairment in social, occupational, or
other important areas of functioning for 18 months.” 1d. Also,
a history of medical treatment with gender transition continued
to be disqualifying unless the applicant had completed medical
treatment and had been stable In the preferred gender for 18
months, and if the applicant was receiving hormone treatment,
the individual had been stable on such treatment for 18 months.
Id. Further, a history of sex-reassignment surgery continued to
be disqualifying unless a period of 18 months had passed since
the most recent surgery, no additional surgeries were required,
and the applicant had no functional limitations or complications
persisting from the surgery. 1d. The Secretaries of the
Military Departments and Commandant of the United States Coast
Guard could waive the 18-month period in individual cases. 1d.
at Attach. 8 2(b).

Third, sex reassignment surgery. Effective October 1, 2016,

the DTM procedures allowed for in-service gender transition and

° Transgender status alone does not constitute a medical

condition; some transgender individuals experience significant
distress due to the gender-sex mismatch and are considered to
have a medical condition called gender dysphoria. RAND Report
5-6, 75, ECF No. 40-35. This condition can be medically treated
with some combination of psychosocial, pharmacological (mainly
hormonal), or surgical care. |Id. at 6.
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provided for further guidance on the provision of necessary
medical care and treatment to transgender service members. 1d.
at Attach. 88 3, 4.

In addition, the DTM included an equal opportunity
statement and clarified the DoD’s position, “consistent with the
U.S. Attorney General’s opinion, that discrimination based on
gender identity is a form of sex discrimination.” Id. at
Attach. 8§ 5(a). Education and training materials were to be
developed and disseminated to each Military Department by no
later than October 1, 2016, and each Military Department was
directed to issue implementing guidance and a written training
and education plan by November 1, 2016. 1d. at Attach. 88 6, 7.

Consistent with the DTM directives, the DoD issued an

Implementation Handbook on September 30, 2016. DoD, Transgender

Service In the U.S. Military: An Implementation Handbook, ECF

No. 40-9.

C. President’s Memorandum and Interim Guidance

On June 30, 2017, Secretary of Defense James Mattis
deferred implementation of the DTM’s directive regarding
accession until January 1, 2018. Mattis Mem., PIs.” Mot. Ex. 8,

ECF No. 40-11.
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On July 26, 2017, President Trump published three tweets

under the handle @realDonaldTrump:

Donald J. Trump & @realDonaldTrump - Jul 26 v
After consultation with my Generals and military experts, please be advised that
the United States Government will not accept or allow

O 25K 11 42K O 1k 4

Donald J. Trump @ @realDonaldTrump - Jul 26 v
... Transgender individuals to serve in any capacity in the U.S. Military. Our

military must be focused on decisive and overwhelming

) 45K 11 44K o 129k [

Donald J. Trump @ @realDonaldTrump - Jul 26 v
victory and cannot be burdened with the tremendous medical costs and
disruption that transgender in the military would entail. Thank you

74K 11 42K O 13k &

PIs.” Mot. Ex. 19, ECF No. 40-22.

Approximately a month later, on August 25, 2017, President
Trump issued a memorandum entitled “Presidential Memorandum for
the Secretary of Defense and the Secretary of Homeland
Security.” President’s Mem., PIls.” Mot. Ex. 18, ECF No. 40-21.
In the first section, President Trump stated:

Until June 2016, the Department of
Defense (DoD) and the Department of Homeland
Security (DHS) (collectively, the

Departments) generally prohibited openly
transgender individuals from accession into
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the United States military and authorized
the discharge of such individuals.

Id. at § 1.

President Trump directed the Departments” Secretaries “to
return to the longstanding policy and practice on military
service by transgender individuals that was in place prior to
June 2016 . . . .” Id. at §8 1(b) (“the Retention Directive™).
He further directed the Secretaries to “maintain the currently
effective policy regarding accession of transgender individuals
into military service beyond January 1, 2018 . . . .” 1d. at §
2(a) (““the Accession Directive”). President Trump also directed
the Secretaries to “halt all use of DoD or DHS resources to fund
sex-reassignment surgical procedures for military personnel,
except to the extent necessary to protect the health of an
individual who has already begun a course of treatment to
reassign his or her sex.” 1d. at § 2(b) (“the Sex Reassignment
Surgery Directive™).

The Accession Directive is to take effect on January 1,
2018; the Retention Directive and the Sex Reassignment Surgery
Directive are to take effect on March 23, 2018. |Id. at § 3.

President Trump further directed:

By February 21, 2018, the Secretary of
Defense, i1n consultation with the Secretary
of Homeland Security, shall submit to me a

plan for implementing both the general
policy set forth in section 1(b) of this

11
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memorandum and the specific directives set
forth in section 2 of this memorandum.

Id. He added that “no action may be taken” under the Retention
Directive against transgender individuals currently serving iIn
the United States military until the Secretary of Defense has
determined how to address such individuals. Id.

On September 14, 2017, Secretary of Defense James Mattis
issued a memorandum establishing an interim policy until the
directives take effect. Defs.” Mem., ECF No. 45, Ex. 1
(““Interim Guidance”). Under the Interim Guidance policy, there
iIs no immediate effect on individual service members pending the
implementation plan. 1d. The Interim Guidance states that
“[n]ot later than February 21, 2018, [Secretary Mattis] will

present the President with a plan to implement the policy and

directives in the Presidential Memorandum.” 1Id. at 1.

D. The Instant Lawsuit

The individual plaintiffs!® and the American Civil Liberties
Union of Maryland, Inc. (“ACLU”) (collectively, “the
Plaintiffs”) have sued Donald J. Trump in his official capacity
as the President of the United States, James Mattis in his
official capacity as Secretary of Defense, Ryan McCarthy in his

official capacity as Acting Secretary of the U.S. Department of

10 Described individually herein in Section Il.E.

12
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the Army, Richard Spencer in his official capacity as Secretary
of the U.S. Department of the Navy, and Heather Wilson in her
official capacity as Secretary of the U.S. Department of the Air
Force (collectively, “the Defendants”) for declaratory and
injunctive relief. Am. Compl., ECF No. 39.

Plaintiffs seek a declaratory judgment that the policies
and directives encompassed in President Trump’s Memorandum dated
August 25, 2017, violate the Fifth Amendment’s guarantee of
equal protection and substantive due process and are invalid on
their face and as applied to Plaintiffs. The Amended Complaint

asserts three causes of action:

e Count 1 — Violation of the Equal Protection
Component of the Fifth Amendment’s Due Process
Clause

e Count Il — Violation of Substantive Due Process

e Count Ill — Violation of 10 U.S.C. § 1074.

Plaintiffs” Motion for Preliminary Injunction [ECF No. 40]
seeks to bar Defendants from enforcing the policies and
directives encompassed in President Trump’s August 25, 2017,
Memorandum until such time as the Court renders a final judgment
on the merits of this action.

On October 12, 2017, Defendants filed a Motion to Dismiss

[ECF No. 52], seeking dismissal pursuant to Rules'' 12(b)(1) and

11 All “Rule” references cited herein are to the Federal Rules

13
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12(b)(6) and denial of any Preliminary Injunction. Defendants
assert that this Court does not have jurisdiction over this
action because Plaintiffs have not suffered an injury sufficient
to establish standing and because the issues presented are not
ripe for review. Defendants contend that “Plaintiffs have not
stated plausible claims that the President’s decision to
maintain the status quo while Secretary Mattis studies military
service by transgender individuals violates equal protection,
due process, or Federal statutes.” Reply 14, ECF No. 77.

In addition to the parties’ briefs and arguments, the Court
has received and considered the following briefs from Amicus
Curiae in support of Plaintiffs” Motion for Preliminary
Injunction:

e The Trevor Project!? [ECF No. 62],

e Retired Military Officers and Former National Security
Officials [ECF No. 71], and

e Amici States Massachusetts, California, Connecticut,
Delaware, Hawairi, lllinois, lowa, Maryland, New
Mexico, New York, Oregon, Pennsylvania, Rhode Island,
Vermont, and the District of Columbia [ECF No. 73].

of Civil Procedure.

12 Described as ‘“the nation’s largest lesbian, gay, bisexual,
transgender, queer, and questioning (“LGBTQ) youth crisis
intervention and suicide prevention organization.” Trevor
Project Amicus Brief 1, ECF No. 62.

14
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E. The Individual Plaintiffs®®

1. Petty Officer First Class Brock Stone

Brock Stone (**Stone”) is 34 years old and has served 11
years in the United States Navy, including a 9-month deployment
to Afghanistan. Stone is currently assigned, until August 2020,
to a unit at Fort Meade in Maryland, where he works as a
computer analyst. Stone was awarded an achievement medal iIn
connection with his deployment, and he has received multiple
other commendations, including the Joint Commendation Medal, the
Navy Commendation Medal, the Afghan Campaign Medal, a flag
letter of commendation, and multiple recommendations for early
promotion. He is currently eligible for promotion to Chief
Petty Officer. Stone’s goal i1s to serve for at least 20 years
and qualify for retirement benefits. His current contract runs
until 2023, which would end three years short of his achieving
enough years in service to meet his retirement goal.

Stone has been undergoing hormone therapy as a medically-
necessary part of his gender transition. Since arriving at Fort
Meade in July 2017, he has received medically-necessary
treatment related to his gender transition at Walter Reed

National Military Medical Center in Bethesda, Maryland. Prior to

13 Plaintiffs” genders are referred to herein by the gender as

recognized by the Defense Enrollment Eligibility Report System
(““DEERS””), except in one case as noted where the formal changed
gender remains pending.

15
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his transfer to Fort Meade, Stone was close to finalizing a
medical treatment plan that included surgery. After the
transfer in July 2017, he had to restart the treatment plan, but
it is now in the final approval stage. The treatment plan will
be sent to the medical review board at Walter Reed in November
2017 and thereafter will be submitted to Navy Medical East for
final medical approval. Plaintiffs assert that it is “highly
likely that Petty Officer Stone will not receive one or both of
his medically-necessary surgeries before March 23[, 2018].”

Opp- Dismiss 11, ECF No. 66.

2. Staff Sergeant Kate Cole

Kate Cole (“Cole™) is 27 years old and has served in the
United States Army for almost ten years, including a one-year
deployment to Afghanistan where she served as a team leader and
designated marksman. Cole is currently stationed at Fort Polk,
Louisiana, working as a Cavalry Scout, where she operates with a
tank unit. Since enlisting at age 17, Cole has received seven
achievement medals and two Army commendation medals. She
recently received orders to enroll in Drill Sergeant School
starting on January 3, 2018, with an anticipated graduation date

of March 7, 2018. Following her return from Drill Sergeant

16
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School, she is scheduled to change station from Fort Polk,
Louisiana to Fort Benning, Georgia.

Cole has been undergoing hormone therapy and was scheduled
to receive medically-necessary surgery related to her gender
transition in or around September 2017. On September 8, 2017,
she was iInformed that her surgical treatment was denied and her
pre-surgical consultation was cancelled. Cancellation has been
remedied, but “Cole’s treatment plan calls for two additional
surgeries, neither of which she will be able to undergo before
March 23[, 2018], and one of which she is not even eligible for

until after that date.” Opp. Dismiss 11, ECF No. 66.

3. Senior Airman John Doe

John Doe (**Doe”) is 25 years old and has served for
approximately six years on active duty in the United States Air
Force, during which he was awarded “airman of the year.” Doe
also served in Qatar for a six-month deployment. Doe 1is
currently stationed at Little Rock Air Force Base, Arkansas and
serves as the suicide prevention and interpersonal violence
instructor for the base and is pursuing cryogenics
certification. Doe reenlisted on September 9, 2017.

In 2014, Doe began his gender transition, including

undergoing certain surgeries, for which he paid out-of-pocket.

17
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He has been undergoing hormone therapy as a medically-necessary
part of his gender transition and planned to receive an
additional medically-necessary surgery in August 2017. Doe was
informed by email from the medical command at the base where he
was scheduled to undergo the surgery that all gender-transition-
related surgeries were on hold. Defendants assure that,
pursuant to the Interim Guidance, the surgery was not deleted

from Doe’s treatment plan and can be rescheduled at his request.

4. Airman First Class Seven Ero George

Seven Ero George (““George”) is 41 years old and has been
enlisted in the Air National Guard since 2015. George is
currently stationed at the Selfridge Air National Guard Base,
Michigan and serves iIn the base security force, where he iIs a
member of the base Honor Guard. He performs military funeral
honors for deceased veterans, retirees, and active duty members;
provides dignified transfers, and performs color guard details.
George has a Bachelor’s Degree in General Studies from the
University of Michigan and is currently taking additional
training as a nurse. He is scheduled to complete his
Associate’s Degree In nursing In December 2017 and plans to
pursue a program to earn his Bachelor”s Degree in nursing, which

he expects to be able to complete in 12-18 months.

18
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George intends to seek a commission, which subjects him to
the Army’s accession policies. He has been unable to pursue a
commission to date because the historical ban has not yet
expired and because his gender has not yet been updated in the
Defense Enrollment Eligibility Report System (“DEERS’”), which
still lists him as female. George believes all required
paperwork has been submitted to update his DEERS gender, his
letters of recommendation are lined up, and he expects to be
ready to commission immediately upon the lift of the ban iIn
January 2018.

As a medically-necessary part of his gender transition,
George has been undergoing hormone therapy and has undergone a
medically-necessary surgery, but no further surgeries are

required under his medical treatment plan.

5. Petty Officer First Class Teagan Gilbert

Teagan Gilbert (“Gilbert”) is 31 years old and has served
in the United States Navy for 13 years, including a one-year
deployment to Afghanistan. Gilbert is currently serving as an
information and space systems technician in the Naval Reserve
stationed iIn Phoenix, Arizona. She has been pursuing an
undergraduate degree as a prerequisite to commission as an

officer and is scheduled to complete her Bachelor’s Degree in

19
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Earth and Space Exploration in the Spring of 2019, as well as an
undergraduate certificate In Geographic Information Systems.
Gilbert’s current term of service expires in February 2018, and
she 1s in the process of reenlisting in the Navy for another
six-year term.

Gilbert has been undergoing hormone therapy as a medically-
necessary part of her gender transition. She has a medical
appointment scheduled for January 2018 to update her treatment

plan to include medically-indicated surgical treatment.

6. Technical Sergeant Tommie Parker

Tommie Parker (“Parker’) is 54 years old and has served in
the Marine Corps for four years and has served in the Air
National Guard for 26 years. During her sixteen plus years of
active duty, she has had deployments to Okinawa with the Marine
Corps and Germany with the Air National Guard. She is currently
stationed at Stewart Air National Guard Base, New York, working
as a fuel technician.

Parker’s current term of service expires in January 2018.
Her commanding officer informed her that he would recommend her
for active duty reenlistment for an additional term of three
years thereafter. Parker is eligible for retirement in three-

and-a-half years, and her goal is to serve until retirement.

20
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Parker is undergoing hormone therapy as a medically-
necessary part of her gender transition and is currently paying
out-of-pocket while waiting for her transition plan to be fully
approved. She does not intend to have any transition-related

surgeries.

F. The D.C. Court Decision

On Monday, October 30, 2017, a memorandum and order was

issued In a related case, Doe 1 v. Trump, in the United States

District Court for the District of Columbia (“D.C. Court”). The
D.C. Court preliminarily enjoined implementation of the
Retention Directive and the Accession Directive but not the Sex

Reassignment Surgery Directive. Doe 1 v. Trump, --- F. Supp. 3d

————, No. CV 17-1597 (CKK), 2017 WL 4873042 (D.D.C. Oct. 30,
2017).

In Doe 1, current and aspiring transgender service members
challenged the Accession, Retention, and Sex Reassignment
Surgery Directives on the grounds that the Directives violated
plaintiffs” Fifth Amendment equal protection and due process
rights. 1d. at *1. The Doe 1 plaintiffs also argued that the
defendants were estopped from rescinding the rights, benefits,

and protections promised to the plaintiffs. Id. at *2.

21
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The D.C. Court held that the Doe 1 plaintiffs had standing
to challenge the Accession and Retention Directives but lacked
standing to challenge the Sex Reassignment Surgery Directive.
Id. The court found that the Presidential Memorandum
unequivocally directed the military to prohibit indefinitely the
accession of transgender individuals and to authorize their
discharge and that there was no reason to believe that these
directives would not be executed. Id. at *1. The court held
that the plaintiffs had established that they would be injured
by these directives, “due both to the inherent inequality they
imposed, and the risk of discharge and denial of accession that
they engender. Further delay would only serve to harm the
Plaintiffs.” Id.

The D.C. Court also found that the Doe 1 plaintiffs were

likely to prevail on their Fifth Amendment challenge of the
Accession and Retention Directives. 1d. at *2. First, the
court found that “[a]s a form of government action that
classifies people based on their gender identity, and disfavors
a class of historically persecuted and politically powerless
individuals, the President’s directives are subject to a fairly
searching form of scrutiny.” 1d. at *2. The Directives could
not survive such scrutiny because they were not ‘“genuinely based

on legitimate concerns regarding military effectiveness or

22
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budget constraints, but [we]re instead driven by a desire to
express disapproval of transgender people generally.” Id.

More specifically, the court found that a number of factors
—including the breadth of the exclusion, the unusual
circumstances surrounding the President’s announcement, the
reasons given for the Directives not appearing to be supported
by any facts, and the recent rejection of those reasons by the
military itself—“strongly suggest that plaintiffs” Fifth
Amendment claim is meritorious.” |Id. Finally, the court
dismissed without prejudice Plaintiffs” estoppel claim, because
the complaint “lack[ed] allegations of the sort of
particularized representations, reliance, or government
misconduct that could justify estoppel against the government.”
Id.

The D.C. Court granted in part and denied in part the Doe 1
plaintiffs” motion for a preliminary injunction, enjoining the
enforcement of the Accession and Retention Directives and

reverting the policy to the status quo that had existed before

the Presidential Memorandum. 1d. The court also granted in
part and denied In part the defendants” motion to dismiss the
lawsuit, thus dismissing plaintiffs” estoppel challenge and
dismissing the plaintiffs” challenge of the Sex Reassignment

Surgery Directive for lack of jurisdiction. 1d. The D.C. Court

23
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found that none of the plaintiffs in that case could demonstrate
a non-speculative injury-in-fact with respect to the Sex

Reassignment Surgery Directive. 1d. at *51.

I11. DISCUSSION

A. The Court’s Jurisdiction

1. Legal Standard

a. Standing
The issue of plaintiff standing presents a threshold
jurisdictional question because “Article 111 of the U.S.
Constitution limits the jurisdiction of federal courts to

“Cases’ and “Controversies.”” Beck v. McDonald, 848 F.3d 262,

269 (4th Cir. 2017), cert. denied sub nom. Beck v. Shulkin, 137

S. Ct. 2307 (2017) (quoting U.S. Const. art. 111, 8 2). “The
core goal of the standing inquiry is to ensure that a plaintiff
bringing an action has enough of a stake in the case to litigate

it properly.” Pye v. United States, 269 F.3d 459, 466 (2001).

The plaintiff bears the burden of proving jurisdiction by

establishing the three “irreducible minimum requirements” of

standing:

(1) an injury-in-fact (i.e., a concrete and
particularized 1invasion of a legally
protected interest);

(2) causation (1.e., a Tairly traceable
connection between the alleged 1iInjury
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in fact and the alleged conduct of the
defendant); and

(3) redressability (1.e., 1t i1s likely and
not merely speculative that the
plaintiff’s injury will be remedied by
the relief plaintiff seeks 1In bringing
suit).

Id. (quoting David v. Alphin, 704 F.3d 327, 333 (4th Cir.

2013)); Spokeo, Inc. v. Robins, — U.S. ——, 136 S. Ct. 1540,

1547, as revised (May 24, 2016).

At the pleading stage, plausible factual allegations may
suffice to demonstrate that each element of standing has been
adequately pleaded. Spokeo, 136 St. Ct. at 1547; Beck, 848 F.3d

at 270 (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 561

(1992)). However, the standing analysis is “especially rigorous
when reaching the merits of the dispute would force [the court]
to decide whether an action taken by one of the other two
branches of the Federal Government was unconstitutional.”

Clapper v. Amnesty Int”’l USA, 568 U.S. 398, 408 (2013).

A defendant may challenge standing at the motion to dismiss

stage either facially or factually. Wikimedia Found. v. Nat’l

Sec. Agency, 857 F.3d 193, 208 (4th Cir. 2017)(quoting Beck, 848

F.3d at 270). *“In a facial challenge, the defendant contends
that the complaint “fails to allege facts upon which [standing]
can be based,” and the plaintiff “is afforded the same

procedural protection” that exists on a motion to dismiss.” Id.
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(quoting Adams, 697 F.2d at 1219). In a factual challenge,
however, a trial court may look beyond the complaint to
determine if there are facts to support the jurisdictional
allegations. Id. “Unless the jurisdictional facts are
intertwined with the facts central to the merits of the dispute,
the district court may . . . resolve the jurisdictional facts in
dispute by considering evidence outside the pleadings, such as

affidavits.” U.S. ex rel. Vuyyuru v. Jadhav, 555 F.3d 337, 348

(4th Cir. 2009) (citations omitted).

b. Ripeness
A second Article 111 threshold inquiry is whether the

dispute is ripe for adjudication. Lansdowne on the Potomac

Homeowners Ass’n, Inc. v. OpenBand at Lansdowne, LLC, 713 F.3d

187, 198 (4th Cir. 2013). The requirement that a case be ripe
for decision is “drawn both from Article 111 limitations on
judicial power and from prudential reasons for refusing to

exercise jurisdiction.” Reno v. Catholic Soc. Servs., 509 U.S.

43, 57 n. 18 (1993).

To determine iIf a case is ripe, the Fourth Circuit balances
“(1) the fitness of the issues for judicial decision and (2) the
hardship to the parties of withholding court consideration.”

Cooksey v. Futrell, 721 F.3d 226, 2226 (4th Cir. 2013) (quoting
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Nat”l Park Hosp. Ass’n v. Dep’t of Interior, 538 U.S. 803, 808

(2003)); Lansdowne, 713 F.3d at 198.

“[A] case i1s “fit for judicial decision when the issues are
purely legal and when the action in controversy is final and not
dependent on future uncertainties.”” Lansdowne, 713 F.3d at 198

(quoting Miller v. Brown, 462 F.3d 312, 319 (4th Cir. 2006)).

“The hardship prong is measured by the immediacy of the threat
and the burden imposed on the [plaintiff].” Id. at 199 (quoting

Charter Fed. Sav. Bank v. Office of Thrift Supervision, 976 F.2d

203, 208-09 (4th Cir. 1992)).

2. Injury-in-fact

There is no dispute that the Plaintiffs have satisfied the
causation and redressability elements of standing. While the
matter is disputed, the Court finds that Plaintiffs have met
their burden to satisfy the need for an injury-in-fact.

An Injury-in-fact i1s the “[f]irst and foremost” of

standing’s three elements. Steel Co. v. Citizens for Better

Env’t, 523 U.S. 83, 103 (1998). To suffer an injury-in-fact,
the plaintiff must have suffered ““an invasion of a legally
protected interest’ that i1s “concrete and particularized” and

“actual or imminent, not conjectural or hypothetical.”” Spokeo,

136 S. Ct. at 1548 (quoting Lujan, 504 U.S. at 560). The Spokeo
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court stated that to constitute a concrete injury, an Injury
“must be “de facto’; that i1s, 1t must actually exist . . . [that
i1s] “real,” and not “abstract.”” |Id.

“This does not mean, however, that the risk of real harm
cannot satisfy the requirement of concreteness.” 1d. at 1549.
A court may find standing based on a threatened injury that is
“certainly impending” or if there i1s a “substantial risk” that
the harm will occur. Beck, 848 F.3d at 275 (quoting Clapper,
568 U.S. at 409, 414 n.5).

Defendants contend that the Interim Guidance maintains the
status quo while the military studies the “President’s policy
directive,” and therefore, they contend that none of the
Plaintiffs face a current or imminent threat of injury. Defs.”
Mot. 12, ECF No. 52-1. Defendants state that “it is unclear
whether those currently serving members will be affected by the
future policy regarding service by transgender individuals once
it is finalized and implemented.” 1d. at 2.

When reviewing the effect of the directives iIn the
President’s Memorandum, the Court finds persuasive and agrees
with the D.C. Court’s analysis of the import of the President’s
Memorandum. See Doe 1, 2017 WL 4873042 at *16-18 (“there is a
substantial likelihood that transgender individuals will be

indefinitely prevented from acceding to the military as of
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January 1, 2018, and that the military shall authorize the
discharge of current service members who are transgender as of
March 23, 2018.7"). As Plaintiffs allege, the result of the
President’s Memorandum, once implemented, constitutes a return
to the policy iIn place prior to June 2016 “until President Trump
is personally persuaded that a change is warranted.” Am. Compl.
9 107. Although there is no immediate implementation pending
the provision of the requested plan, the Interim Guidance states
that “[n]ot later than February 21, 2018, [Secretary Mattis]
will present the President with a plan to implement the policy
and directives iIn the Presidential Memorandum.” Interim Guidance
1, ECF No. 45, Ex. 1. “The Court must and shall assume that the
directives of the Presidential Memorandum will be farthfully

executed.” Doe 1, 2017 WL 4873042, at *17. Therefore, the

protections of the Interim Guidance expire on February 21, 2018.
The Court cannot interpret the plain text of the
President”s Memorandum as being a request for a study to
determine whether or not the directives should be implemented.
Rather, i1t orders the directives to be implemented by specified
dates. President’s Mem. 8§ 3, PIs.” Mot. Ex. 18, ECF No. 40-21

(““shall take effect on January 1, 2018 [and] March 23, 2018).
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a. Retention Directive Injury

The Retention Directive, which authorizes the discharge of
service members from the military on the basis of transgender
status alone, subjects all of the individual Plaintiffs'* to the
threat of discharge as administratively unfit even if they meet
the military’s demanding medical fitness standards. While 1t is
possible, as Defendants contend, that none of the Plaintiffs
will be discharged on March 23, 2018, they certainly face a
substantial risk of being discharged solely on the basis of
being transgender.

Importantly, Plaintiffs allege that becoming “subject to
discharge” solely for being transgender is a loss of a right
they have had since June 2016, withdrawing the guarantee that
protects their ability to serve on terms equal to those applied
to others. Am. Compl. Count 1, ECF No. 39. The Retention
Directive effectively constitutes a revocation of rights that
transgender people had been given. This revocation of equal

protection is an injury. See, e.g., Planned Parenthood OF S.C.

Inc. v. Rose, 361 F.3d 786, 790 (4th Cir. 2004) (“Discriminatory

treatment is a harm that is sufficiently particular to qualify

as an actual injury for standing purposes.”).

14 Plaintiff Stone is a member of the ACLU of Maryland, which
gives the ACLU associational standing on the basis of the
injuries experienced by Stone. Am. Compl. f 18; Hunt v.
Washington State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977).
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Further, Plaintiffs allege that they are now suffering from
the uncertainty, the destabilization of their lives and careers,
and the stigma associated with being singled out as unfit for
service. Am. Compl. T 142-143. Stigmatic injury can be held

sufficient to support standing. See Allen v. Wright, 468 U.S.

737, 755 (1984) (finding that “stigmatizing injury often caused
by racial discrimination” is a type of ‘“noneconomic injury” that
is “sufficient in some circumstances to support standing”). In
the i1nstant case, the Court finds that Plaintiffs’
stigmatization is an additional alleged harm that provides
support to Plaintiffs” standing arguments, but the Court need
not, and does not, address whether it would be sufficient on its
own.

In sum, the Court finds that Plaintiffs have met their
burden to demonstrate standing to challenge the Retention

Directive.

b. Accession Directive Injury

The Accession Directive prohibits transgender individuals
from entering or seeking a commission in the military solely on
the basis of their transgender status. The current prohibi