
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

IN RE: NATIONAL COLLEGIATE 
ATHLETIC ASSOCIATION STUDENT-
ATHLETE CONCUSSION INJURY 
LITIGATION-SINGLE SPORT/SINGLE 
SCHOOL (FOOTBALL) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
 

MDL No. 2492 
 

Master Docket No. 1:16-cv-08727 
 

This Document Relates To All Cases 
 

Judge John Z. Lee 
 

Magistrate Judge M. David Weisman 

NOTICE OF SAMPLE CASE SELECTIONS 

Pursuant to the Court’s various orders regarding the selection of sample cases pursuant to 

the Case Management Schedule entered on November 30, 2016 (Dkt. #91), the Parties hereby 

provide the Court with notice of their four (4) sample case selections for pleadings, motions, and 

class certification.  

As Lead Counsel for both Plaintiffs and Defendants informed the Court at the status 

hearing on August 24, 2017, Lead Counsel for the Parties have conferred on several 

occasions -- both in-person and by phone / email -- regarding the appropriate criteria for 

selecting representative cases to litigate through class certification.  Those discussions were 

productive and, in large part, resulted in the Parties’ agreement on the primary criteria upon 

which the below selections were based.   

Rather than merely rotate sample case picks, the Parties identified and exchanged more 

than the required number of potential sample cases prior to the selection deadlines.  Thereafter, 

discussions continued in the context of the specific cases, the currently-available evidence and 

the Parties’ respective views of same.  And while the Parties continue to have differing views of 

many of the material issues in the cases and the likely ultimate outcomes of the litigation, we 

Case: 1:16-cv-08727 Document #: 249 Filed: 09/29/17 Page 1 of 10 PageID #:1079



2 
 

collectively chose four (4) sample cases on a consensus basis that will appropriately inform the 

broader litigation and provide valuable insight into how it should proceed more generally.1  

With that in mind, the criteria and selected cases are outlined in further detail below.2 

I. PLAINTIFFS’ SELECTIONS 

A. Plaintiffs’ Sample Criteria 

Based on the Parties’ discussions amongst themselves and with the Court, Plaintiffs 

remain of the view that any case chosen for the initial sample process should be representative of 

the “Single Sport/Single School” cases as a whole (and not, for example, the best possible case 

for either side).  In making their selections, Plaintiffs utilized many factors, including:  

(i) the physical and neurological injuries suffered by any representative 
plaintiff, the relation of those injuries to traumatic brain injuries (e.g., 
whether there is research supporting a causal link between the two in 
living or deceased individuals), and whether such injuries are typical of 
other putative representatives and class members; 

(ii) whether the selected representative plaintiffs were living or deceased;  
(iii) the size, geographical location, and concussion management criteria (or 

lack thereof) of the relevant college or university;  
(iv) the size, geographical location, and concussion management criteria (or 

lack thereof) of the conference;  
(v) the period of time during which the representative plaintiffs played 

football at an NCAA member institution; and 

                                                 
1 It is also worth noting that the Parties continue to meet regularly as the sample case 
litigation proceeds in order to, among other things, coordinate the efficient progression of the 
litigation, confer on issues that arise and hopefully resolve those issues without the need for 
Court intervention. 
2  Section I and Section II below set forth the perspectives and relative positions of Plaintiffs 
and Defendants, and the descriptions of the sample case selections of Plaintiffs and Defendants 
reflect each Party’s characterization of the facts and do not necessarily reflect the positions, 
factually or legally, of the other Party.  None of the statements in Part I of this submission should 
be treated as an admission by Defendants, and none of the statements in Part II of this 
submission should be treated as an admission by Plaintiffs.  Although Plaintiffs and Defendants 
do not fully adopt or endorse each other’s position and perspective, the Parties have nevertheless 
reached full agreement as to sample case selection. 
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(vi) the availability and types of medical records relating to the selected 
representative plaintiffs.  

With these criteria in mind, Plaintiffs believe that the cases initially selected to litigate 

through class certification should cover, inter alia, the most common physical and neurological 

injuries (such as mood disorders, ALS, Alzheimer’s and CTE), include both living and deceased 

putative class representatives, and involve different athletic conferences.  In Plaintiffs’ view, 

cases meeting these criteria will give all Parties and the Court insight into the key issue for all 

these matters: whether the traumatic brain injuries of a narrowly-defined class of former student 

football players can be certified under Rule 23.3 

B. Plaintiffs’ Selected Cases 

Plaintiffs’ first sample case is Weston v. Big Sky Conference, Inc., et al., Case No. 1:17-

cv-01883-TWP-DML (S.D. Ind.) / Case No. 1:17-cv-04975 (N.D. Ill.).  Eric Weston played 

football at Weber State University, a Division I NCAA institution and a member of the Big Sky 

Conference (which covers member institutions from Arizona, California, Colorado, Idaho, 

Montana, North Dakota, Oregon, Utah, and Washington), from 1996-1997 as a defensive end. 

During his short playing career, Weston suffered many concussive and sub-concussive hits, and 

often would not remember games or injuries he suffered after play.  Presently, Weston suffers 

from severe anxiety, depression, fatigue, headaches, neurological disorders, memory loss, mood 

swings, and other debilitating issues.  Weston has been diagnosed with a major depressive 

disorder and a major neurocognitive disorder, frontal lobe impairment.  Mr. Weston seeks to 

represent a class of individuals who played in Weber State University’s varsity football program. 

                                                 
3  To this end, Plaintiffs note that -- as Lead Counsel for both sides have discussed in their 
various meetings -- Plaintiffs are in the process of refining (and further narrowing) the class 
definitions set out in the selected cases, so as to provide the most possible insight into the 
certification issues in question in this MDL track. 
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Plaintiffs’ second sample case is Langston, et al. v. Mid-America Intercollegiate Athletics 

Association, et al., Case No. 2:17-cv-02323-DDC-GLR (D. Kan.) / Case No. 1:17-cv-04978 

(N.D. Ill.).  Zack Langston played football at Pittsburg State University, a member of the Mid-

America Intercollegiate Athletics Association (which covers member institutions from Kansas, 

Missouri, Nebraska, and Oklahoma), from 2007–2010 as an outside linebacker.  During his 

career, Langston suffered many concussions.  Towards the end of his college career, Zack began 

to struggle with severe anxiety, stress, mood swings and anger, memory problems, and 

depression. Zack committed suicide on February 24, 2014 at age 26, shooting himself in the 

chest to preserve his brain for further studies. Zack’s brain was sent to Boston University School 

of Medicine, Chronic Traumatic Encephalopathy Center.  The postmortem examination revealed 

that Zack suffered from Stage II/IV CTE.  Mr. Langston, through Charles Marcus Langston 

(administrator of Langston’s estate), seeks to represent a class of persons who participated in 

Pittsburg State University’s varsity football program.  Drake Langston (through his mother, 

Danae Young), in turn, seeks to represent a “derivative” class of individuals who are legal 

dependents of individuals that participated in the Pittsburg State University program. 

II. DEFENDANTS’ SELECTIONS4 

A. Defendants’ Sample Criteria 

Defendants believe that the four (4) sample cases that are selected to be litigated through 

class certification should represent the “Single Sport/Single School” cases viewed in their 

entirety (and not, for example, the best possible case for either side), and Defendants believe that 

                                                 
4  As noted by Plaintiffs (see disc. supra at 3 n.3), Defendants understand Plaintiffs and their 
counsel are in the process of redefining and narrowing temporally and by other metrics their 
definitions of the classes proposed in their pleadings.  The sample selections made by 
Defendants were, in turn, guided in part by the indications and representations made by 
Plaintiffs’ counsel concerning how they intend to redefine and narrow their proposed classes. 
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the Parties succeeded in reaching consensus on four (4) cases that when taken as a whole, will 

fully serve the purposes of proceeding with sample cases.  To that end, Defendants prepared a 

list of potential sample cases, and after receiving several potential sample cases from Plaintiffs’ 

counsel, Defendants proposed two (2) sample cases that Defendants believed would make the 

four (4) sample cases as representative as possible of the whole.  For example, the cases 

proposed by Plaintiffs contain some of the most serious injuries alleged by any of the Named 

Plaintiffs, and as a result, Defendants endeavored to select cases based on available information 

that would ensure that the sample case selections as a whole represented the broader continuum 

of injuries alleged by Named Plaintiffs in the ninety-six (96) cases that now comprise this multi-

district litigation (“MDL”) or any similar cases that may be transferred and consolidated by the 

Judicial Panel on Multidistrict Litigation as a tag-alongs in the future.5 

In addition to considering the potential sample cases received from Plaintiffs’ counsel, 

Defendants utilized additional factors in making their selections, including:  

(i) diversity of conferences; 
(ii) geographic location of conferences and member institutions; 
(iii) size of conferences and member institutions; 
(iv) concussion management protocols of conferences and member 

institutions;  
(v) the period of time during which the Named Plaintiffs played football at an 

NCAA member institution; 

                                                 
5  In that regard, Defendants believe that Plaintiffs Weston and Langston allegedly suffered 
some of the most severe injuries of any of the Named Plaintiffs in any of the ninety-six (96) 
cases that comprise this MDL. See generally Langston Compl. ¶ 83 (alleging a postmortem 
diagnosis of CTE); Weston Compl. ¶ 77 (alleging that Named Plaintiff presently suffers from 
major depressive disorder, major neurocognitive disorder, and CTE).  Defendants recognize that 
Plaintiffs may disagree with that assessment, but Defendants endeavored to propose and select 
sample cases that represent the broader range of alleged injuries encompassed by the cases in this 
MDL, mindful again of the anticipated narrowing by Plaintiffs’ counsel of the definitions of the 
proposed classes for which they seek certification.  See disc. supra at 3 n.3.   
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(vi) the injuries alleged in the Complaints, or to the extent known, in medical 
records; 

(vii) availability and types of medical records relating to the Named Plaintiffs; 
and 

(viii) constituency of the case (i.e., the nature of the named defendants). 

Defendants considered each specified factor in selecting sample cases and tended to focus 

on objective factors (e.g., the diversity of conferences and availability of medical records) rather 

than factors they knew less about (e.g., particular injuries allegedly sustained by a Named 

Plaintiff).  Defendants firmly believe, however, that collectively, the four (4) proposed cases will 

give the Parties and the Court insight into whether it is appropriate to certify under Rule 23 a 

class of student-athletes who allegedly sustained injuries while playing football at an NCAA 

member institution. 

B. Defendants’ Selected Cases 

Defendants’ first sample case is Richardson v. Southeastern Conference, et al., Case 

No. 1:16-cv-02342-WTL-MPB (S.D. Ind.) / Case No. 1:16-cv-09980 (N.D. Ill.).  The Complaint 

in Richardson alleges that Plaintiff Jaime Richardson played football at the University of Florida, 

a member of the Southeastern Conference (whose current member institutions are located in 

Florida, Georgia, Kentucky, Missouri, South Carolina, Tennessee, Alabama, Arkansas, 

Louisiana, Mississippi, and Texas) as a wide receiver from 1994-1996.  See Richardson Compl. 

¶ 78.  During his playing career, Richardson alleges that he suffered “repetitive concussive and 

sub-concussive hits.”  Id. ¶ 81.  Presently, Richardson alleges that he suffers from severe daily 

headaches, memory loss, dizziness, and other debilitating issues.  Id. ¶ 84.  Richardson seeks to 

represent a class of individuals who played in University of Florida’s varsity football program 

from 1952-2010.  Id. ¶ 85. 
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Defendants’ second sample case is Rose, et al. v. Big Ten Conference, et al., Case 

No. 1:17-cv-01402 (N.D. Ill.).6  The Complaint in Rose alleges that Plaintiffs Michael Rose and 

Timothy Stratton played football at Purdue University, a member of the Big Ten Conference 

(whose current member institutions are located in Indiana, Maryland, Michigan, Ohio, 

Pennsylvania, New Jersey, Illinois, Iowa, Minnesota, Nebraska, and Wisconsin).  Rose played 

from 1996-1999 as a linebacker, and Stratton played from 1998-2001 as a tight end.  See Rose 

Compl. ¶¶ 74, 86.  During his playing career, Rose alleges that he suffered “repeated impacts to 

the head . . . and suffered numerous concussive and sub-concussive injuries.”  Id. ¶ 80.  

Presently, Rose alleges that he suffers from ringing in the ears, memory loss, depression, abrupt 

and uncontrollable changes in mood and other debilitating symptoms.  Id. ¶ 81.  During his 

playing career, Stratton alleges that he suffered “repeated impacts to the head . . . and suffered 

numerous concussive and sub-concussive injuries.”  Id. ¶ 89.  Presently, Stratton alleges that he 

suffers from headaches, migraines, ringing in the ears, memory loss, depression, anxiety, anger, 

and other debilitating symptoms.  Id. ¶ 90.  Rose and Stratton seek to represent a class of 

individuals who played in Purdue University’s varsity football program from 1952-2010.  Id. 

¶ 95. 

III. REPRESENTATIVENESS OF THE FOUR SAMPLE CASES 

The Parties believe that, as a whole, the foregoing four (4) sample cases maximize 

representation of all filed cases and cover a broad spectrum vis-à-vis the criteria utilized by both 

Parties.  With respect to geography, the sample cases include Defendants with a geographic 

                                                 
6  As part of the selection process, Plaintiffs agreed to permit Defendants to take in the context 
of Rose discovery from the Named Plaintiff in Walker v. Big Ten Conference, et al., Case No. 
1:17-cv-01651-WTL-DKL (S.D. Ind.) / Case No. 1:17-cv-04654 (N.D. Ill.), since the Named 
Plaintiff in Walker attended the same school as the Named Plaintiffs in Rose and played football 
during an overlapping time period. 
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presence in more than thirty (30) states, spanning from California to New Jersey and from 

Minnesota to Florida.  With respect to program size, the Defendants in the samples range from 

large NCAA Division I FBS programs with 50,000 students, to an FCS program with 25,000 

students, to an NCAA Division II program with 7,000 students.  The alleged injuries, discussed 

above, similarly represent a broad spectrum. Likewise, relevant concussion management 

protocols, as identified to date, vary among the cases and/or across different time periods. 

The Named Plaintiffs in the sample cases played in the 1990s and 2000s and played a 

variety of offensive and defensive positions, including wide receiver, defensive end, tight end 

and linebacker.7  One Named Plaintiff (Langston) is deceased, which adds an additional element 

of diversity to the sample case selections.  Another Named Plaintiff (Weston) started his 

collegiate football career at a community college before transferring to Weber State, which will 

provide insight into issues relating to student-athletes who played football at more than one 

institution. 

In sum, the Parties believe that, collectively, the four (4) sample cases maximize 

representation of the ninety-six (96) cases that comprise this MDL.  The selections themselves 

are the result of an extensive process and considerable cooperation between the Parties. 

                                                 
7  As noted above, (see disc. supra at 3 n.3), Plaintiffs and their counsel are in the process of 
redefining and narrowing temporally and by other metrics the definitions of the proposed classes.  
Defendants understand from Plaintiffs’ Counsel that the sample cases will be even more 
temporally representative of the cases filed once the proposed classes have in fact been narrowed 
and redefined. 
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Dated:  September 29, 2017 Respectfully submitted,   

By: /s/ Jay Edelson (w/ consent)  
Co-Lead Counsel for Plaintiffs 

 
Jay Edelson 
   jedelson@edelson.com 
EDELSON PC 
350 North LaSalle Street, 13th Floor 
Chicago, Illinois 60654 
Telephone: (312) 589-6370 
Facsimile: (312) 589-6378 
 

By: /s/ Mark S. Mester  
Lead Counsel for Defendant 
National Collegiate Athletic Association 

 
Mark S. Mester 
   mark.mester@lw.com 
Kathleen P. Lally 
   kathleen.lally@lw.com 
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 606511 
Telephone:  (312) 876-7700 
Facsimile:  (312) 993-9767 
 

Sol Weiss 
   sweiss@anapolweiss.com 
ANAPOL WEISS 
One Logan Square 
130 North 18th Street, Suite 1600 
Philadelphia, Pennsylvania 19103 
Telephone: (215) 735-2098 
Facsimile: (215) 875-7701 
 

By: /s/ Michael A. Olsen (w/ consent)  
Lead Counsel for Conference Defendants 

 
Michael A. Olsen 
   molsen@mayerbrown.com 
MAYER BROWN LLP 
71 South Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 782-0600 
Facsimile: (312) 701-7711 
 

Shannon M. McNulty 
   smm@cliffordlaw.com 
CLIFFORD LAW OFFICES 
120 North LaSalle Street, Suite 3100 
Chicago, Illinois 60602 
Telephone:  (312) 899-9090 
Facsimile:  (312) 345-1565 
 
Liaison Counsel for Plaintiffs 

By: /s/ Matthew A. Kairis (w/ consent)  
Lead Counsel for Member Institution 
Defendants 

 
Matthew A. Kairis 
   makairis@jonesday.com 
JONES DAY 
325 John H. McConnell Boulevard, Suite 600 
Columbus, Ohio 43215 
Telephone: (614) 469-3939 
Facsimile: (614) 461-4198 
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CERTIFICATE OF SERVICE 

I, Mark S. Mester, certify that on September 29, 2017, a true and correct copy of the 

foregoing document was filed through the CM/ECF system, which caused notice to be sent to all 

counsel of record. 

/s/ Mark S. Mester  
Mark S. Mester  
   mark.mester@lw.com 
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois, 60611 
Telephone:  (312) 876-7700 
Facsimile:  (312) 993-9767 
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