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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

JARROD STRINGER, ET AL.,
Plaintiffs,

V. No. 5:16-cv-00257

ROLANDO PABLOS,! IN His OFFICIAL CAPACITY

AS THE TEXAS SECRETARY OFSTATE AND

STEVEN C. McCRrAW, IN His OFFICIAL CAPACITY

AS THE DIRECTOR OF THETEXAS DEPARTMENT OF

PuBLIC SAFETY,
Defendants

w W W W W W o o L LN N

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants, Rolando Pablos, in his official capea# Texas Secretary of State (“SOS”),
and Steven C. McCraw, in his official capacity asebtor of the Texas Department of Public
Safety (“DPS”), (“Defendants”), hereby move the @dar summary judgment in their favor on
all of Plaintiffs’ claims.

INTRODUCTION

This case concerns the application of the Natidudér Registration Act (“NVRA”), 52
U.S.C. 8820501-20511, to Texas's online servicerofgs for licensed drivers in the State.
Plaintiffs are three Texas residents who allegé Bredendants did not “simultaneously” update
their voter registration information in connectiarth an online change of address each Plaintiff

made to his Texas driver license. Plaintiffs adléigat Defendants have violated the NVRA and

1 When this lawsuit was filed, Carlos H. Cascos Wesas’s Secretary of State. On January 5, 201 4ol Pablos
took over this position. Secretary Pablos is tteeehow listed as the Defendant in this ca&eeFeED. R. Civ. P.
25(d), “[a]n action does not abate when a publiicef who is a party in an official capacity diessigns, or otherwise
ceases to hold office while the action is pendirtte officer’'s successor is automatically substiwae a party. Later
proceedings should be in the substituted party’seid”
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the Equal Protection Clause of the United Statess@oition. They make this claim despite the
fact that no Plaintiff provided a written, signedquest to update his voter registration
information—as Texas law requires—in connectiorhviils online changes of address.

Notably, this is not a case of first impression. RV claims related to alleged voter
registration delays occurring in the context ofialdriver license change of address applications
have previously been considered and dismissed diyelJuee Rosenthal and the Fifth Circuit for
incurably failing to state a claim on which relegfuld be grantedroyles v. Texa$18 F. Supp.
2d 661, 690 (S.D. Tex. 2009) (dismissing plaintifigim against the State because they did not
provide notice and the alleged voter registratietays did not affect votes in a federal election)
aff'd 381 F. App’x 370 (5th Cir. 2010). The same analggimpels the dismissal of the Plaintiffs’
claims here because they have not complied withNK&®A’s mandatory notice provision.
Moreover, and any conceivable, non-mooted injuigssifficient to support an actionable NVRA
claim because it is undisputed that each Plaiistiftirrently registered to vote in upcoming federal
elections at his current residence.

As discussed below, Plaintiffs’ claims fail as att@aof law for a variety of independent
reasons. First, Plaintiffs lack statutory standbegause it is undisputed that—following their
purported “notice” lettersto the State—Defendants offered their assistam@®nfirming each
Plaintiffs’ voter registration and assisting aniRtiff that wanted to update his information.
Second, Plaintiffs also lack Article 11l standingdause they cannot establish that their claims are
traceable to Defendants’ conduct or redressablgualticular, it is undisputed that all of the

Plaintiffs have had their voter registration inf@tion updated, and each testified that they intend

2 Mr. Hernandez was individually identified in a May, 2015 letter purporting to provide notiGeeDoc. 1, Ex. C
at pp. 2-17 Mr. Stringer and Dr. Woods were notiviidially identified until Plaintiffs sent additia@h letters on
October 23, 2015, and November 18, 2015, respdgtifk at pp. 171-72; 195-96 . The Original Complaint itz
on March 14, 2016.
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to submit the written, signed request required tateSlaw, should he wish to update his voter
registration information in the future. AccordingBlaintiffs’ claims are moot, and are not subject
to the capable-of-repetition, but evading revieweption to mootness. Third, Plaintiffs claims
also fail on their merits as the NVRA expresslyorporates state law into the provisions under
which Plaintiffs assert their claims. And relevdetxas law—which Plaintiffs do not challenge—
requires individuals who wish to update their vatgistration information to submit a written,
signed request to do so. The only exception to régglirement exists in the context of online
changes of address for voter registration purp@sdsn a single countyand this exception is
expressly provided for by State lawexX: ELEC. CoDE §15.021(d). Plaintiffs’ claims also fail to
the extent any non-mooted injury is not relateddbong in a federal election. Finally, the equal
protection claims fail because Plaintiffs have naré cannot—identify any similarly-situated
comparator who was treated differently when connpdethe same online change of address
transaction. For these reasons, judgment as amoétgav in favor of Defendants is warranted on
all of Plaintiffs’ claims.

STATEMENT OF RELEVANT UNDISPUTED FACTS

The Elections Clause of the Constitution Providese State Authority to Prescribe
the Time, Places, and Manner in Conducting Federdtlections.

The Elections Clause of the United States Congtitytrovides, “[tjhe Times, Places and
Manner of holding Elections for Senators and Regpr&dives, shall be prescribed in each State
by the Legislature thereof; but the Congress mawrat time by Law make or alter such
Regulations, except as to the places of chusin@tSen” U.S.ConsT. art. |, 84 cl. 1. “The
Elections Clause has two functions. Upon the Siatagposes the duty (‘shall be prescribed’) to

prescribe the time, place, and manner of electiegré&entatives and Senators; upon Congress it
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confers the power to alter those regulations opkum them altogetherArizona v. Inter Tribal
Council of Arizona, In¢.133 S. Ct. 2247, 2253 (2013) (citation omitted).

This yields States significant latitude, absentc#me Congressional directive. Indeed,
“[the Clause’s substantive scope is broad. ‘Tinldaces, and Manner,’ [the Supreme Court has]
written, are ‘comprehensive words,” which ‘embraaehority to provide a complete code for
congressional elections,’ including[,]” as relevaete, “regulations relating to ‘registrationld.
at 2253 (quotingmiley v. Holm285 U.S. 355, 366 (1932)) (citipudebush v. Hartkd05 U.S.
15, 24-25, (1972) (recountd)nited States v. ClassiB813 U.S. 299, 320 (1941) (primaries)).

I. Voter Registration in Texas

The Defendants each play a part in implementingNM&A in Texas. Ex. ELEC. CODE
831.001(a) (SOS is chief election officer)t. 8820.061et seq.(DPS is a voter registration
agency)’ Voter registration in Texas is, and has histolychken, a county-based systengxT
ELEC. CODE 812.001 (“The county tax assessor-collector is/titer registrar for the county unless
the position of county elections administrator ieated or the county clerk is designated as the
voter registrar.”). DPS and SOS work within thisioty-based system to implement the NVRA'’s
requirement that each State “establish procedoresgister to vote in elections for Federal office
by application madeimultaneously with an application for a motor \odhidriver's license
pursuant to [§]20504 of this title.” 52 U.S.C. §23%a)(1).

Plaintiffs contend that there are two types of methicle driver license transactions at

issue in this case: changes of address and rendvealgver, it is undisputed that no Plaintiff is

3 SOS also works with other designated voter reaisin agenciesSeeTex. ELEc. Cobe Ch. 20.
Those agencies are not addressed here becausséhayt named in this case.
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asserting they were injured due to a renewal tisa Doc. 1, 11 5, 46, 47, 49. With respect to
renewals, the NVRA provides that

[e]lach State motor vehicle driver's license appiara (including any renewal

application) submitted to the appropriate Stateameghicle authorityinder State

law shall serve as an application for voter registratvith respect to elections for

Federal officaunless the applicant fails to sign the voter regisbn application
52 U.S.C. 820504(a)(1) (emphasis supplied).

With respect to changes of address, the NVRA funphevides that

any change of address fosubmitted in accordance with State [&w purposes of

a State motor vehicle driver’s license shall saxwaotification of change of address

for voter registration with respect to elections Federal office for the registrant

involvedunless the registrant states on the form that thenge of address is not

for voter registration purposes
Id. §20504(d) (emphasis supplied). It is undispuled tinder the NVRA in order to be registered
to vote or submit a change of address, the peragt feign the registration form or attest[] that
the change-of-address information is not for voggistration purposes.SeeDoc. 1, T 24.

The NVRA also specifies certain “forms and procegifor voter registration applications
subject to the Act. Such applications connection with DPS transactiomsay require the
“minimum amount of information necessary to preveuplicate voter registrations and enable
State election officials to assess the eligibitifyhe applicant and to administer voter regisbrati
and other parts of the election procedd.”820504(c)(2)(B). These applications further “shall
include a statement that—(i) states each eligybitiequirement (including citizenship); (ii)
contains an attestation that the applicant meeth sach requirement; and (iii) requires the
signature of the applicant, under penalty of pgrjutd. 820504(c)(2)(C)(iii). They may also
require a “second signatureld. 820504(c)(2)(A).

Completed applications “shall be made available sfasmitted by theapplicant, or in

machine readable or other format) to the appropisate election official as provided by State
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law.” 1d. 820504(c)(2)(E). Information collected in connentwith both changes of address and
online renewals “shall be transmitted to the appate State election official not later than 10
days after the date of acceptandd.”820504(e)(1).

The Texas Legislature has provided for NVRA implatagon at DPS through in person
or by mail transactions as follows:

The Department of Public Safety shall provide tchgaerson who applies in person
at the department’s offices for an original or neakof a driver’s license, a personal
identification card, or a duplicate or correcteckfise or card an opportunity to
complete a voter registration application form.

When the department processes a license or cardefgwal by mail, the
department shall deliver to the applicant by mavoter registration application
form.

A change of address that relates to a license ror axad that is submitted to the
department in person or by mail serves as a chainggdress for voter registration
unless the licensee or cardholder indicates that dfiange is not for voter
registration purposes.

TEX. ELEC. CODE §20.063(a)-(C).
Texas law further provides, as to in person anchhif transactions only:

At the end of each day a [DPS] office is regulapen for business, the manager
of the office shall deliver by mail or in persontke voter registrar of the county in
which the office is located each completed votegisteation application and
applicable change of address submitted to a depattemployee.

Each weekday the department is regularly open dsimess, the department shall
electronically transfer to the secretary of stdte hame of each person who
completes a voter registration application submiitte the department. The
secretary shall prescribe procedures necessamypieinent this subsection.

On the weekday the [SOS] is regularly open for hess following the date the
secretary receives information under Subsectiortifie) secretary shall inform the
appropriate voter registrar of the name of eaclsgemwho completes a voter
registration application submitted to the departin€he registrar may verify that
the registrar has received each application asanell by the information provided
by the secretary under this subsection.
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Id. 820.065(a)-(c). Finally, Texas law further provides to by mail and in person DPS
transactions only

If a person completes a voter registration appboeds provided by Section 20.063,

the Department of Public Safety shall: (1) ingw tnformation provided on the

application into the department's electronic datstesn; and (2) inform the

applicant that the applicant's electronic signatgm®vided to the department will

be used for submitting the applicant's voter regisbn application.

Id. 820.066(a) (emphasis supplied).

Thus, in the context of by person and by mail $ypkapplications through DPS, and these
types of applications only, Texas law providestfa applicant to consent to use of an electronic
signature in submitting a voter registration apgtiien. SeeTeX. ELEC. CODE § 20.066. Section
13.002 of the Texas Election Code, however, gillies to these applications. It provides, among
other things, in (b), that “[a] registration applion must be in writing and signed by the
applicant.” ®e alsolngram Depo. 97:4-98:5; Schonhoff Il Depo. 49:#0{1t has to do with
13.002, which the NVRA grants states the rightdme up with procedures for implementing the
NVRA in its totality. And that 13.002 is the signee component that [Dr. Hersh] disregards in
its entirety.”). For in-person or mail driver llege’s applications, an applicant physically signs a
document. Ingram Depo. 99:7-99:24; Schonhoff Deg8:24-124:5 (“Q. When an individual
changes their address by mail at DPS, does thetf@ynmail in to request that change have to be
signed? A. Yes. Under 20.063, if it's not signésinot eligible for registration. Under 20.066,
if it's not signed, then it doesn’t get — then tlaeg not eligible to have the signature transmitted
Schonhoff Depo. 119:19-120:15 (“Q. So | just wambe very clear on the record about what
happens in a DPS office in the context of how Merdé is characterizing it in Paragraph 17 here.

When an individual is in the DPS office and thegp@nd affirmatively to the voter registration

guestion, how many signatures do they provide awd tho they provide those signatures? A.
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Okay. So it's my understanding that they will pa®sone signature on the DPS application that
also serves as a voter registration applicatiomat s under 13.002. 20.063 allows for that
application to be completed in person with the fercombined form for DPS. The requirements
are 13.002, which means written and signed airiethat they're trying to register to vote. When

they turn that form over, then the DPS agent witke the information on the form provided and

have the person sign the keypad or the signatyptieapad to provide the physical signature,
which is electronically captured. Q. So thereta® signatures provided in the DPS office under
such circumstances? A. That'’s correct.”)

While some licensees may renew their license ongddheir address online, there is no
specific statutory provision which directly addressonline transactions at DPS and voter
registration, but like all voter registrations iex@&s (including those in person and by mail at DPS)
Section 13.002 of the Texas Election Code alsaem@nd thus in writing, signature requirements
apply? Similarly, for change of address forms, the Tek&tion Code is very specific that a
signature must be provided, with one exceptionralevant to any of the Plaintiffs here. Section
15.021 of the Texas Election Code provides, invaié part:

(a) If avoter discovers incorrect informationtbe voter's registration certificate or if any

of the information becomes incorrect because dfaage in circumstances, the voter shall

promptly submit to the registrarwritten, signed noticef the incorrect information and
the corresponding correction.

(d) A voterwho continues to reside in the countywhich the voter is registerechay

correct information under this section by digitartsmission of the information under a

program administered by the secretary of state twed Department of Information

Resources.

(e) The secretary of state shall adopt rules Ip:approve technologies for submitting
changes of registration information by digital samssion under this section; and (2)

4 As an example, an applicant for voter registratitay fax his or her application for registratiordan 13.002 and
13.143 (d-2) of the Texas Election Code, but thgimal must follow by mail, thereby maintaining thequirement
that there be a physical signaturgeeTeX. ELEC. CODE 88 13.002; 13.143(d-2); Schonhoff Depo. 53:4-6h¢fie’s

a fax option, but the original has to come by mahjch leads to an original signature.”)

8
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prescribe additional procedures as necessary tdeingmt a system for the digital
transmission of changes in registration information

(emphasis supplied). Therefore, Texas law onlyngsrin county changes of address, which do
not relate to any allegation by the Plaintiffs b transmitted without a signature; out of county
changes of address like those alleged by the Rfaintust be in writing and signed.

Online renewal and changes of address with DP$eamaitted if, among other things, the
applicant is a U.S. Citizen with a Social Securiynber on file who most recently renewed in
person. Importantly, it is undisputed that thereagphysical signature provided by the individual
at the time the voter completes an online changeldfess or renewal transaction with DPS, unlike
as there is for in person or by mail transactioite WPS. Moreover, there is no such language in
the Texas Election Code relating to consent to afsen electronic signature for transactions
conducted online with DPS, unlike as there is foperson or by mail transactions with DPS.
Ingram Depo. 99:25-100:3 (“In an online transactitimere is no physical signature made,
electronically captured or otherwise.”). BecausgabegoVv’s online interface does not capture an
image of a voter’s signature, those who utilizeedeive a link to a voter registration application
they must print, sign and mail in order to updéeirtvoter registrationCompareDoc. 1, Ex. A
at p. 2 (“Selecting ‘yesdoes notregister you to vote. A link to the [SOS] voterhsée (where a
voter application may be downloaded or requestal)bs available on your receipt page.”)
(emphasis originalyithid., Ex. D. at p. 25 (voter registration applicatioquiing signature)See
also, e.g..,TEX. ELEC. CODE 88 13.002; 15.021; 52 U.S.€20504(c)(2)(C)(iii) (voter registration
applications must be signedt); §20504(c)(2)(A) (applications may require secomphature);jd.
§20504(a)(1) (renewal is not for voter registratmmrposes if applicant “fails to sign the voter
registration application” or does not meet othat&requirements). The primary purpose of these

signatures is to comply with requirements for reegiton, although physical signatures may be
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used in the context of verifying signatures on abee ballots.SeeSchonhoff Depo. 101:3 — 15;
102:20-21 (“The primary purpose of the signatuneegstration.”)
[I. Plaintiffs’ Allegations

A. Plaintiffs can present no evidence that they compied the steps that Texas law
requires of any individual who wishes to update var registration information.

Plaintiffs are three Texas residents who allegeétthey completed online transactions in
2014 or 2015 on Texas.gov to change the addres®eordriver licenses. Doc. 1, 11 46-47, 49. At
that time, the Texas.gov interface contained admking the driver license holder whether they
wanted to register to vote or update their votgrsteation information. Doc. 1, Ex. A at p. 2. The
Texas.gov interface further made clear that “[}iéhey ‘yes’does notregister you to vote. A link
to the [SOS] voter website (where a voter applaratnay be downloaded or requested) will be
available on your receipt pagéd. No Plaintiff has alleged or provided evidence titetompleted
the SOS voter applicatiosee, e.g.poc. 1, 1 46-49; Hernandez Depo. 28:16-28:19ng4dr
Depo. 32:2-32:19; Woods Depo. 55:14-55:16.

B. Plaintiff Woods has not been denied the ability teast a vote in a federal election, each
Plaintiff is registered to vote at his desired addess, and no Plaintiff was denied the
opportunity to cast ballot in the 2016 federal germal election.

Plaintiffs bring this action based on particulaivdr license changes of address made
through Texas.gov, each in connection with a paldicmove. Hernandez moved in 2013 from
Ector to Dallas County. Hernandez Depo. 28:16-22@er moved from Tarrant to Bexar County
in August 2014. Stringer Depo. 31:1-31:8. In 200/mods moved from West Virginia to Houston,
Texas and changed his driver’s license address &mwid address in Austin to his new address
in Houston. Woods Depo. 62:11-63:9. None of thairfiffs renewed his driver license in

connection with these moveSeeHernandez Depo. 28:16-28:19; Stringer Depo. 32:238

Woods Depo. 55:14-55:16.

10
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Hernandez alleges that he was forced to cast agmwaoual ballot in a 2014 election. Doc.
1, 746. Likewise, Stringer alleges that he coully @ote for state and local ballot questions in a
2014 electionld. On the other hand, Woods only brings this cadisection based upon a non-
federal 2015 electiond. at 1 495see alsd&Ex. C (Answer to Request for Admission # 15).

Plaintiffs purported to provide the State with gret “notice” of their alleged claims.
Defendants offered assistance to each Plaintifl @my other individual with voter registration
questions of whom Plaintiffs or their counsel wasage)—including to confirming voter
registration status, assisting with updating voegistration information, and answering any other
guestions about the voter registration proc&eExs. A, B, C (Answers to Requests for
Admission #9)See also, e.gDoc. 1 Ex. C at 27-28; 45. Today, as was the pa®r to the end
of the “notice period, each Plaintiff is registeredvote at the address where he wishes to be
registered, and each was able to cast a balldtarR016 federal general electid®eeStringer
Depo. 48:2-7; Woods depo. 72:22-74:11; Hernandgwo.d89:4-9; Ex. | (Hernandez TEAM
Record, showing an Effective Date of Registratibecember 14, 2014 and voting history for
March and November 2016; Stringer TEAM Record, shgvan Effective Date of Registration
of May 23, 2015 and voting history for March andwdmber 2016, and Woods TEAM Record,
showing an Effective Date of Registration of Decem®, 2015 and voting history for March and
November 2016).

Further, no Plaintiff alleges that, should he mavehe future, he will fail to submit a
written, signed request to update his voter regfistn information, should he wish to update it.
SeeHernandez Depo. 39:10-15; Stringer Depo. 49:1:4%8ods Depo. 74:12-75:7.

EXHIBITS

11
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In support of this motion, Defendants rely on ¢éivédence identified and contained in the

attached appendix, all of which is incorporateceireby reference as if set forth in full.

Exhibit | Description
A Plaintiff Hernandez’s Responses to Defendantst Het of Discovery

Plaintiff Stringer’'s Responses to Defendants’ F8st of Discovery

Plaintiff Woods’s Responses to Defendants’ Firgstd@®iscovery

Plaintiff Hernandez’s Deposition Excerpts (“Hernandepo.”)

Plaintiff Stringer’s Deposition Excerpts (“StringBepo.”)

Plaintiff Woods’s Deposition Excerpts (“Woods Depo.

Keith Ingram’s Rule 30(b)(6) Deposition Excerptifram Depo.”)
Betsy Schonhoff Expert Deposition Excerpts (“Schafhbepo.”)

I Plaintiffs’ TEAM Records (filed separately undeabe

I OmMmMm OO

ARGUMENT
I. Legal Standard for Summary Judgment
Summary judgment is appropriate if no genuine isgunaterial fact exists and the moving

party is entitled to judgment as a matter of |8se Celotex Corp. v. Catretfy7 U.S. 317, 323
(1986). For this analysis, the evidence is examindtle light most favorable to the nonmovant.
Colson v. Grohmar, 74 F.3d 498, 506 (5th Cir. 1999). But “[w]heretical evidence is so weak
or tenuous on an essential fact that it could nppert a judgment in favor of the nonmovant, or
where it is so overwhelming that it mandates judginmefavor of the movant, summary judgment
is appropriate.’Alton v. Texas A&M Univ168 F.3d 196, 199 (5th Cir. 1999). “If the recosdaa
whole could not lead a rational jury to find foethonmoving party, there is no genuine issue for
trial and summary judgment is warranted/heeler v. Miller168 F.3d 241, 247 (5th Cir. 1999).

Il. Plaintiffs Have Not Established Standing for Any ofTheir Claims.

A. Plaintiffs lack statutory standing, because Defendas addressed all of their voter
registration concerns once aware of them.

12
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As an initial matter, Plaintiffs lack standing basa it is undisputed that, during the notice
period, Defendants took action to correct any altbgoter registration issue each Plaintiff had.

Congress’s abrogation of Defendants’ immunity isdiboned on a plaintiff's compliance
with the NVRA'’s notice provision. 52 U.S.C. 8205kJ{1)-(2). The statute provides, in relevant
part, that before a plaintiff can file suit, hesbre must “provide written notice of the violatian t
the chief election official of the State involvedd. “[T]he purpose of the notice requirement was
to ‘provide states...an opportunity to attempt cbamge before facing litigation.”Scott v.
Schedley 771 F.3d 831, 835-36 (5th Cir. 2014u6ting ACORN v. MillerL29 F.3d 833, 838 (6th
Cir.1997)) (alterations iscot). A state then has 90 days to attempt to corfexiviolation. 52
U.S.C. §20510(b)(1)-(D Critically, a plaintiff does not have standing sae if the alleged
violation is corrected during the notice peritdl; Scotf 771 F.3d at 836.

In determining what action a state can take toewbdran alleged violation, the Fifth
Circuit's decision inScottis instructive. There, the NCAAP and an individp&intiff (Scott)
alleged that Louisiana public assistance officeseweommitting systemic and continuing
violations of NVRA in handling responses to theerategistration question on applications for
public benefitsScott 771 F.3d at 833. Prior to suit, the NCAAP proddetice of the alleged
violations, but Scott’s name was not included mioticeld. at 835. As a result, the Fifth Circuit
ruled that Scott could not piggyback on the NCAAR&ice and establish standing in his own
right. Id. at 836. Critically, in finding that Scott lackestanding, the Court noted that when
Louisiana was provided notice of Scott’s allegatigri‘attempted to provide Scott with voter
registration forms” and that this attempt was “eth@d” what the “pre-litigation notice was meant

to encourage.”ld. (quotingGa. State Conf. of NAACP v. Kengd1 F.Supp.2d 1320, 1336 (N.D.

5 A shorter notice period of 20 days applies whepdantiff alleges that a violation that took plaséhin 120 days
of a federal election. 52 U.S.C. § 20510(b)(2).

13
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Ga. 2012)). Ultimately, the Fifth Circuit held thdue to his failure to comply with the NVRA'’s
notice provision he lacked standing to seek réiehimself or “for others, eitherld.

The same rationale defeats Plaintiffs’ standing hdihey lack standing for the simple fact
that each Plaintiffs’ alleged voter registratiosuie$ were corrected prior to the end of the notice
period. SeeEx. | (Hernandez TEAM Record, showing an Effectbate of Registration of
December 14, 2014; Stringer TEAM Record, showind=éactive Date of Registration of May
23, 2015, and Woods TEAM Record, showing an Effechate of Registration of December 3,
2015). Indeed, this fact is undisputed—each Bthadmits that Defendants offered to confirm
his voter registration status, and assist in updatis voter registration informatioBeeExs. A,

B, C (at Requests for Admission #8ge alsdoc. 1, Ex. C. Further, each Plaintiff is currgntl
registered to vote at his desired location and atdes to vote in the 2016 federal general election.
SeeExs. A (Request for Admission #17), B Request Aaimission #17), C (Request for
Admission #16); Stringer Depo. 48:2-7; Woods Defth22-74:11; Hernandez Depo. 39:4-9; Ex.
l. As multiple courts have held, this type of votegistration assistance is “exactly” what the
NVRA “pre-litigation notice was meant to encourdgecott,771 F.3d at 836 (citation omitted).

Plaintiffs concede that Defendants attempted tafywéine voter registration status and
update the voter registration information of eadhirfdiff. SeeExs. A, B, C (Requests for
Admission #9). Yet, Plaintiffs continue to clainastling based on the allegation that the parties
have a larger disagreement about what the NVRA imegjuwhich Plaintiffs claim affects
thousands of non-parties. Doc. 9, p. 20. But thgsiment conflicts with Fifth Circuit’'s analysis in
Scotf where the state’s issuance of a voter registrattom in response to an individual's

purported claim was exactly the type of action tvauld correct a violation under the notice

6 Although for the reasons explained herein, thesads were not the result of violations of the NVIRAny event.

14
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provision, despite the fact that it arose in thategt of a larger dispute about the NVRA’s
requirements. 771 F.3d at 836. And Plaintiffs hagebrought this suit through an organization
that has standing to assert claims on behalf @rettAs a result, und&cott Plaintiffs’ contention
that other voters will be affected by the Stateteipretation of the NVRA under State law is
insufficient to confer statutory standing. If adlividual plaintiff does not have standing under the
notice provision to seek relief for himself, “henist entitled to seek relief for others, eithad”

Accordingly, Plaintiffs’ claims lack standing undé&e NVRA'’s notice provision.

B. Plaintiffs lack Article Il standing.

Plaintiffs also cannot establish the Court’s suldfeatter jurisdiction because they cannot
establish standing under Article Il of the Unit&dates Constitution. To establish Article IlI
standing, a plaintiff must show: (1) an injury-iaef; (2) that is traceable to the defendant’s
challenged conduct (causation); and (3) that edyiko be redressed by a favorable decision in the
district court (redressabilityFriends of the Earth, Inc. v. Laidlaw Envtl. Sepdac., 528 U.S.
167, 180-81 (2000kee alsorex. Democratic Party v. Benkise59 F.3d 582, 585-86 (5th Cir.
2006). These elements are “an indispensable pHregfiaintiff’'s case.Lujan v. Defs. of Wildlife
504 U.S. 555, 561 (1992). The party seeking to keviederal jurisdiction bears the burden of
establishing all three elemenid. If a party lacks standing to bring a claim, tbert lacks subject-
matter jurisdiction over that clairBee Crane v. Johnsor83 F.3d 244, 251 (5th Cir. 2015). Here,
the Plaintiffs lack standing because they havebésted neither causation nor redressability.

1. Plaintiffs’ injuries are not fairly traceable to any Defendant’s conduct, but are
instead the result of their own behavior.

Here it is undisputed that no Plaintiff submittedréten, signed request to update his voter
registration information when changing the adds$is Texas driver license using Texas.gov,

as asserted in the Complaint. As a result, thgadlénjuries related to their voter registraticatss
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or their rights under the NVRA—which requires caatwoter registration applications to conform
to applicable state law—is traceable not to Defatglaonduct, but rather to their own inaction.
As a result, Plaintiffs’ alleged injuries do notisy the causation element necessary to establish
Article 11l standing.SeelLujan, 504 U.S. at 560 (for an injury-in-fact to be kaitraceable to the
challenged action of the defendant, “there must bausal connection between the injury and the
conduct complained of.”)Westfall v. Miller 77 F.3d 868, 871-73 (5th Cir. 1996) (injury steimgn
from plaintiff’s own inaction severs causal linktlween that injury and any conduct of defendant).

2. Plaintiffs’ claims are moot.

Further, Plaintiffs claims are moot. Mootness i&“tloctrine of standing in a time frame.”
Ctr. for Individual Freedom v. Carmouch#49 F.3d 655, 661 (5th Cir. 2006). If the conamsy
between a plaintiff and defendant has been “resoteethe point that they no longer qualify as
adverse parties with sufficient legal interestsntntain the litigation,” a court lacks jurisdiatio
Stauffer v. Gearhayt7r41 F.3d 574, 582 (5th Cir. 2014). That is, “@Jlequisite personal interest
that must exist at the commencement of litigatsiar{ding) must continue throughout its existence
(mootness).United States Parole Comm’n v. Geraght$s U.S. 388, 397 (1980). Federal courts
“have no power under Atrticle Il to decide the nienf a case that is moot when it comes before”
them. Goldin v. Bartholow 166 F.3d 710, 718 (5th Cir. 1999). A “controveismcomes moot
where, as a result of intervening circumstancesgethre no longer adverse parties with sufficient
legal interests to maintain the litigatiorPerschall v. Louisianal74 F.3d 197 (5th Cir. 1999)
(citation omitted).

Here, it is undisputed that Plaintiffs are currentégistered to vote at their desired
addresses, and intend to make future updates itovifter registration in accordance with Texas

law. As a result, their claims are moot and notatédg of repetition.

16



Case 5:16-cv-00257-OLG Document 82 Filed 07/18/17 Page 17 of 25

I. There is no current controversy with any Plaintiff, because it is undisputed
that each is currently registered to vote at his dg@red address.

Plaintiffs’ deposition testimony establishes thatleis currently registered to vote at his
desired address. Further, while Plaintiffs conttrat their voter registration status has affected
their ability to vote in previous elections, thadections have passe@ep’t of Tex., Veterans of
Foreign Wars v. Tex. Lottery Commm60 F.3d 427, 432 (5th Cir. 2014) (For an injtoybe
redressable, a plaintiff must show that a favordelgsion would likely remedy it). In addition, in
response to Plaintiffs’ pre-suit notice, Defendaoftered assistance to Plaintiffs and worked to
provide information to allow for the correctiorethlleged violations as to the specific parties and
Plaintiffs were able to, and in fact did, cast ddtan the 2016 federal electioBeeExs. A, B, C,

l. In fact, each Plaintiff was registered at hisided address during or prior to the notice period.
Stringer Depo. 48:2-7; Woods Depo. 72:22-74:11;ndedez Depo. 39:4-9; EX. |. As a result,
Plaintiffs lack the personal interest in this seruired to establish a case or controversy.

il. Because there is no competent evidence these Pldfat alleged injury will
recur, the capable-of-repetition exception to mootess is inapplicable.

A moot case may still be justiciable, if the ungliarty dispute is “capable of repetition, yet
evading review.'Spencer v. Kemn®23 U.S. 1, 17-18 (1998) (citations omitted).isTéxception
applies “only in exceptional situationdd. In the absence of a class action, a controversy is
capable of repetition, yet evading review wherenhadtthe following two requirements are met:
“(1) the challenged action [is] in its duration tsloort to be fully litigated prior to its cessation
expiration, and (2) there [is] a reasonable expectahat the same complaining party [will] be
subjected to the same action agaWvginstein v. Bradfordi23 U.S. 147, 149 (1975) (per curiam).

Here, there is no reasonable expectation thatPdantiff will suffer any injury alleged

here in the future. Indeed, each Plaintiff tedtifibat in the future, if he had to change addresses
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he planned to update his voter registration by stilmy a signed, written request to do so.
Hernandez Depo. 39:10-15; Stringer Depo. 49:1-%8édepo. 74:12-75:7. And this is precisely
what Texas law requireSee, e.g.Tex. Elec. Code § 13.002(b); Tex. Elec. Code §&®.0ex.
Elec. Code §15.021.

Accordingly, whether Plaintiffs’ claims fall undéne capable-of-repetition exception to
mootness depends upon how the Court applies theeé'seomplaining party” requirement.
Defendants note that this issue presents the @atirta cluttered canvasin election cases, the
Fifth Circuit has required that the same complarparty have a reasonable expectation that they
will face the same injury agaisee Smith v. Winter82 F.2d 508, 510 (5th Cir. 1986) (election
law challenge held moot because elected officie¢vailed in recall election at ballot box). In
certain circumstances it has expanded the comptaiparty requirement to encompass likely
injuries to non-partiesSee Ctr. For Individual Freedom v. Carmouchd9 F.3d 655, 662 (5th
Cir. 2006); Kucinich v. Tex. Democratic Part$63 F.3d 161, 164 (5th Cir. 2009). That said,
Winter, as the earliest of the cited Fifth Circuit demis, controls and requires the dismissal of
Plaintiffs’ suit on standing groundSee, e.g., Rios v. City of Del Rio, T&d4 F.3d 417, 425 n.8

(5th Cir. 2006) (stating rule of orderliness).

7 Like the Fifth Circuit, other courts have alsousigled to reconcile the Supreme Court’s capableepétition
instructions in election cases. For example, thm&e Circuit invVan Wie v. Patak67 F.3d 109, 114 (2d Cir. 2001),
noted the “tension” in Supreme Court election caggsying the second prong of the capable-of-répatexception.
267 F.3d 109, 114 (2d Cir. 2001) (comparMgrman v. Reed502 U.S. 279, 288 (1992) (examining whether the
“same parties” would face similar, future injuryl); State Bd. of Elections v. Socialist Workerstya440 U.S. 173,
187-88 (1979); wittStorer v. Brown415 U.S. 724, 737 n.8 (1974) (finding that theecavas not moot post-election
challenge to state law regarding candidate eligybitas not moot because challenged law's "effentsxdependent
candidacies[] will persist as [they] are appliedfuture elections.")Rosario v. Rockefelled10 U.S. 752, 756 n.5
(1973);Dunn v. Blumsteird05 U.S. 330, 333 n.2 (1972)).

Ultimately, the Second Circuit “adopted” approadhttte Supreme Court’s election cases that holdt,timathe
absence of a class action, there must be a redeangiectation that tteamecomplaining party would encounter the
challenged action in the futureVan Wie 267 F.3d at 114 (emphasis in original). In lightlod same cases, and the
Fifth Circuit’s decision inSmith v. Winter782 F.2d 508, 510 (5th Cir. 1986), Defendants ldiauge the Court to
adopt the same approach here and focus the second polely the likelihood of the same injury ore game
complaining parties.
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In Winter, the plaintiffs were elected officials who werdmcted to recall elections under
Mississippi law. 782 F.2d at 509. They allegeddb&endants’ actions and a state statute violated
the Voting Rights Act and their constitutional righd. The plaintiffs ultimately prevailed in their
elections before the case was decidedat 510. As a result, the court found that theamk were
properly dismissed as modd. In examining whether plaintiffs met the secondng of the
capable-of-repetition exception to mootness, tffith Eircuit focused solely on whether theame
plaintiffs established whether they would be subjected tsdnge action again, and held that the
“second prong does not apply because there is legadion or showing otherwise that [the
plaintiffs] will be subjected to another recall pien.” Id. To the extenWinterconflicts with any
subsequent panel’s decisidfvjnter’s analysis should control under Fifth Circuit preeet] and
requires dismissal of Plaintiffs’ claims in thisseafor lack of Article 11l standing.

[l. Plaintiffs’ Claims Fail on the Merits.

Plaintiffs’ NVRA and equal protection claims alsalfon their merits, as they ignore or
misunderstand key provisions of both federal aatedbw. First, the NVRA provisions at issue
incorporate Texas law by requiring that driver tise applications and changes of address covered
under the Act must also comply with applicableestatv. 52 U.S.C. 8820504 (a)(1), 20504(d) the
NVRA further requires that such applications bensijld. 820504(c)(2)(C)(iii).Texas law also
requires a voter registration application to benedy TEX. ELEC. CoDE 8§13.002(b), and only
provides for the transmission of an electronic atgre when there is also an accompanying
physical signature, and in the case of DPS, onlyrfgperson or by mail application$SeeTEX.

ELEC. CoDE 88 20.063; 20.066. Texas law also requires owmointy changes of address to be in
writing and signed. &X. ELEC. CODE § 15.021. But, driver license’s renewal or chaoigeddress

transactions done online are not physically sigéeda result, in an online transaction, Texas law
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that requires a driver license applicant who alghes to register to vote sign and submit a voter
registration application.

Since the relevant section of the NVRA requires dipplication to be completed in
accordance with state law, compliance with Texasisgpart and parcel of the NVRA. Further, to
the extent that any Plaintiff's NVRA claim is basad an injury in a non-federal election, it fails
a matter of law because the NVRA is limited to thajes by voters harmed in the context of a
federal election. Finally, Plaintiffs’ equal proten claim also fails because they have not—and
cannot—identify any Texas residents who filled @utdriver's license change of address
application online, and were treated differentlythgy State.

A. Plaintiffs’ NVRA claims fail as a matter of law.

1. Plaintiffs’ cannot establish a violation of the NVRA because the signature
requirement at issue is within the State’s prerogatve under the Election Clause
and do not violate the NVRA.

As explained above, Texas law requires that vagrstration applications “must be in
writing and signed by the applicant.EX. ELEC. Copk § 13.002(b); Schonhoff Depo. 102:20-21.
The same is true of out of county address chadges ELEC. CODE §15.021. In compliance with
the NVRA, Texas provides a voter registration aggilon as part of an application for a motor
vehicle driver’s license when a voter indicated tie or she wishes to register to vote. For in-
person or mail driver license applications, an @pplt physically signs the application. Ingram
Depo. 99:7-99:24; Schonhoff Depo. 123:24-124:5;19920:15.

In the context of these types of applications, Hrate types of applications only, Texas
law provides that the applicant may consent touse of his electronic signature for purposes of

submitting a voter registration applicatiddeeTeEX. ELEC. CODE 88 20.063, 20.066. But, unlike

an in-person or by mail driver license applicatian, online applicant does not physically—or
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electronically—sign a renewal or change of addihsger license application. Ingram Depo.
99:25-100:3see alsorex. ELEc. CoDE 88 20.063; 20.066 (applying only to in person bpanail
transactions, and referring to consent that artreleic signature be transmitted); Ingram Depo.
97:4-98:5; Schonhoff Depo. 49:10-14.

As a result, to comply with 8813.002 and 15.02thefTexas Election Code, online driver
license transactions in which an applicant wanteggster to vote are linked to a voter registratio
application that the applicant has the opportumitysign and submit. These procedures are
consistent both with the relevant State statuted,the NVRA.See52 U.S.C. 8820504(c)(2)(B)
(State’s voter registration application may includ®rmation needed to “enable State election
officials to assess the eligibility of the applitand to administer voter registration and othetypa
of the election process.p0504(c)(2)(C)(iii)) (application must require thegrgture of the
applicant, under penalty of perjury); 20504(c)(2)(fapplications may require a “second
signature”); 'EX. ELEC. CODE §8813.002, 15.021, 20.063, 20.066.

Nevertheless, Plaintiffs claim that the NVRA regadir Texas toupdate their voter
registration information “simultaneously” with tmeanline requests to change the addresses on
their driver licenses, and further claim that Texedated the law by requiring them to submit a
physical signature when requesting a change to toger registration information. Doc. 1, 12,
26, 39 Plaintiffs erroneously claim that “the exact saimfermation is submitted online” as is
submitted by an individual updating or renewingittiigiver license in person, notwithstanding

the clear difference that an individual updatingesrewing in person (or for that matter, by mail)

8 Notably, no Plaintiff has claimed he attemptedrénewa a Texas driver license online in
connection with the allegations in this caSeeDoc. 1, 146-49. Thus, Defendants re-urge and
incorporate by reference the arguments raisedeair Motion to Dismiss, that the Court lacks
jurisdiction to consider online driver license rers under the NVRA. Doc. 7.
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is providing a physical signature at that tiBeeDoc. 1 § 43. And they make this claim despite
the fact that 820504 explicitly doest apply if the “applicant fails to sign the votegigtration
application” as is undisputedly the case here. 22 Cl §20504(a)(1).

Plaintiffs would further have states treatl “driver's license change-of-address
transactions as updates for voter registration qgep,” even where the applicant “states on the
form that the change of address is not for votgisteation purposesCompareDoc. 1, Count IlI
(capitalization alteredyith 52 U.S.C. §20504(d). The NVRA imposes no suchirement.Scott,
771 F.3d at 831-40 (Louisiana did not violate th&d by informing applicant in NVRA-covered
transaction that, if they answered “no” to votegis&ration question, they would not be registered
to vote, even where Louisiana did not provide vegggistration application to applicants who
answered “no”).

Accordingly, judgment as a matter of law is wareahon Plaintiffs’ NVRA claim.

2. Plaintiffs’ claims fail to the extent they do not stablish an injury connected to a
federal election.

Plaintiffs’ NVRA claims should also be dismissedthe extent they are not premised on
violations made in the context of a federal elattia particular, Woods should be dismissed from
the suit because he has not suffered the typgufithat can maintain a claim under the NVRA.
Rather, the NVRA by its own “terms applies to veteegistrations for ‘elections fd¥ederal
office.”” 52 U.S.C. 820504 (a)(1)(emphasis added)neersely, the federal statute does not apply
to state or local elections as the authority taulatg federal elections “does not give Congress the
power to directly regulate state voter registratpocedures in state elections or state ballot
issues.”Dobrovolny v. NebraskalO0 F. Supp. 2d 1012, 1028 (D. Neb. 2000). Héfepds’s
claims fail as a matter of law because he cannotvdhat the alleged violation impacted his

participation in a federal election.
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Notably, this is not the first time a court haswissed allegations that online driver license
transactions in Texas violate 52 U.S.C. 820504 hBhidge Rosenthal and the Fifth Circuit
considered this issue Broyles There, the plaintiffs alleged the State violatieel NVRA when
one of the plaintiffs “changed his driver’s licersed updated his voter registration on the DPS
website” in 2007 but did not receive an updatecevoegistration card and therefore was not
eligible to vote in a 2008 local electioBroyles 618 F. Supp. 2d at 678. Judge Rosenthal noted
that the NVRA claim failed because plaintiffs didtrimely provide pre-suit notice, divesting
them of standing to maintain a private right ofi@etld. at 691 (“If notice was optional, the 90-
day cure period would be superfluous.”). The calsb held that the NVRA is limited to the
context of a federal electioid. And, because the alleged delay and failure to tepitieeBroyles
voter’s registration information was only allegedhave affected a local election, there was no
viable “cause of action under the NVRAGd. This was so despite the allegation that the voter
registration information was not updated at theeséime the voter completed changed his driver
license information onlindd. The Fifth Circuit affirmed, and specifically hetlde district court
was correct to conclude that the plaintiffs did siatte a claim under the NVRBroyles,381 Fed.
App’x at 373.

At minimum, Broylescompels dismissal of Woods’s claims. Woods’ entaise rests on
an alleged attempt to vote on “Election Day 20Htér he moved from West Virginia to Houston
a few months earlier. Doc. 1, 1 49. But Woods aslthiait he did not attempt to cast a ballot in a
2015 federal electiorex. C (Request for Admission # 15). Thus, the NVRAot implicated.

To the extent Hernandez or Stringer alleges a noated NVRA claim based—not on
their voting registration status—but an allegedustaty right to “simultaneous” voter registration,

Broylesmakes clear that this is insufficient to maintitlaim under the NVRA, absent connection
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to a federal election. Here, it is undisputed #aath Plaintiff was able to cast a ballot in the®01
federal general election, and is currently regesteat his current address.

As a result, judgment as a matter of law is wagdmn all of Plaintiffs’ NVRA claims.

B. Plaintiffs’ equal protection claim fails as a matte of law.

Plaintiffs’ equal protection claims have no moreritnéhan those under the NVRA.
Critically, to establish an equal protection claarplaintiff must establish that a similarly-sitedt
comparator was treated different(yity of Cleburne, Tex. v. Cleburne Living C¢73 U.S. 432,
439 (1985). In this circuit, the term “similarlykgated” is a “stringent standard” that is defined
narrowly and requires the comparator to be treateme favorably in “nearly identical”
circumstanceddockman v. Westward Comm., LIZB2 F.Supp.2d 512, 527-28 (E.D. Tex. 2003);
Wheeler v. BL Dev. Corp4,15 F.3d 399, 405 (5th Cir. 2005).

Plaintiffs are Texas voters who changed the addsss their Texas driver licenses online,
but did not complete the portion of the applicatibat would update their voter registration
information. Plaintiffs’ constitutional claims faals a matter of law because there is no allegation—
much less admissible evidence—that other votersaghtpleted the same online transaction were
treated differently by DefendantSeeBaranowski v. Hart486 F.3d 112, 123 (5th Cir. 2007) (As
a prerequisite to an equal protection claim, “thaintiff must prove that similarly situated
individuals were treated differently.”). Instealdetlaw at issue is facially neutral to all simiarl
situated applicant$See Vill. of Arlington Heights v. Metro. Hous. D€erp., 429 U.S. 252, 264-
66 (1977) (holding that an equal protection clamanpised on an outwardly neutral law requires
proof of both a discriminatory effect and a disanatory purpose). These undisputed facts defeat

Plaintiffs’ equal protection claims as a mattetany.
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Conclusion
The Court should dismiss all of Plaintiffs’ claimgh prejudice.
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