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MEMORANDUM |
Re: 'Amenabfli ty of the President, Vice
President and other Civil Of “icers to

Tederal Criminal Prosecution while in
Offic

The question whether a civil officer 1/ of the federal
government can be the subject of criminal proceedings while
he is still in office has been debated ever since the
earliest days of the Republic. This inquiry raises the
following separate although to some extent interrelated
issues. First, whether the constitutional provisions
governing impeachment, viewed in general terms, prohibit
the institution of federal criminal proceedings prior to
the exhaustion ot the impeachment process, Sccond, if the
first question is answered in the negative, whether and to
what extent the President as head of the Executive branch
of the Government is amenable te the jurisciction of the
federal courts as a potential criminal defendant. Thixd,
if it be determined that the President is immune from criminal
prosecufion because of the special nature of his office,

whether and to what extent such immunity is shared by the
Vice Precident.

I.

Muast the Impeachment Process be Completed
Before Criminal Proceedings May be Instituted
Against a Person Who is Liable to Impeachment?

A. Textual and Historical Support for Proposx;_gn that
Impeachment Need Not Precede Indlctment

1/ For a discussion of the definition of "civil officer'" as

that term is used in Article I1I, section 4 of the Constitution,
see pp. 8-9 infra.




1. Views of carly commentators, Article II, section 4
of the Constitution provides:

"The “resideneg the Vice President and all Civxl
Officers of the United States,—shall~be removed
from Office on Impeachment for, and Conviction
of Treason, Bribery, or other high crimes and
Misdemeanors," '

s

Article I, secrion 3 clause 7 provxdes'

"Judgment in cases of'Impeachﬁéht shall not extend
further than to removal from OGffice, and disquali-~
fication to hold and enjoy any Office of honor,
Trust or Profit undex the United States; but the
Party convicted shall nevertheless be liable and
subject to Indictment, Trial, Judgment and Punish-
mant, according fo Laﬂ.

The suggestion has been made that Article I, section 3,
clause 7 prohibits the institution of criminal proceedings
against a person subject to impsachment prior to the termina-
tion of impeachment proceedings.2/ Support £o is arsument
has been sought in Alexander Hamilton's desc
pertinent constiltuticnal provisica in the Te
69 and 77, which explain that after removal
peachment the offender is still 1:
tion in the ordinary courses of law,

*

2/ We are using the term 'termination of the impesachment pro-
ceedings" rather than ''removal by way of impeachment” in view
of the statement in Story, Commentaries on the Ceanstitution
of the United States, Vol. I, sec, 732, guoted below, that
criminal proceedings may be iInstituted, either affer an ac-
quittal ox conviction in the court of i mpeachrent, The con-
clusion that acquittal by the Senate does not bar criminal
prosecution follows from the consideration that such an ac-
quittal may be based, ag discussed infra, on jurisdictional
grounds, e.g., that the defendant 1s not an officer of the _
United States in the constitutional sense, or on discretionary
grounds, &.g., that the defendant no lenger is an officer of
the United States and unlikely to be reanpointed or reelacted,
or on grounds which are partly jurisdictiomnal and partly sub-
stantilve, e.g., that the cifense was not of an impeachable
nature,
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Article I, section 3, clause 7, however, does not say
that a person gubject to impeachment may be tried only after

the comnletion cf that proce sa. Instead the constitutional

provision uses the term "mevertheless.” 3/ The purpose of
this clauvse thus is to permit criminal prosec"tlon in spite
of the prior adjudication by the Senate, 1. e., to forestall

- & double 1cmparoy argument.

A speech made by Luther Martin--who had been a member

_of the Constitutional Convention~-during the impeachument
_proceedings of Justice Chass showz that Article I, section
3, clause 7 was designed te overcome a claim of double

jeooardy rather than to require that impaachment must pre-
cede any cirimiunal proceedings. Ammals of Ceongress, 8th Cong.,

24 Sess., col. 4322, Similarly Mr. Justice 3tory teaches in

his Commantavries on the Constitution:

12 thz court of impeachments iz merely to
proucunce a sentence of removal from office and
the other disabilitdes, then it is indispensable
that srovision should be made thit the coumon
tribunals of justice should be at literty to
entertain jurisdiction of the offence for the -
purpose of Inflicting the common punisiament
applicable to unofficlal offenders. Otherwise,
it migbht be wmatter of extreme doubt whether,
consistently with the great maxim above mentcioned,
‘estaplished for the security of the lifes and
limbs and liberty of the citizen, a second trilal
for the same offence could be had, either afterx
an acquittal ox a convietion, in the court of
impeachments." Vol I, sec, 782,

Rawle, 2ncther eavly commentator, stdtes In his View on

the Constituiion of the United States of America (1829) at
n. 215: -

3 This pro isiom was rendered necessgary because the,Const1~
tution limits the judgment of impeachment to removal and
disqualification, vnile under English law the House of Loxds
did alaso impose zevere criminal sanctiona includinZz the

laath penaliy,in cases of conviction on impeachment. Story,
op. cikt., Vol. L, §3 784, 7585; Rawle, A View of the Consti-

tution, p. 21/.

[N
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"But the ordinary tribunals, as we shall see,
are not precluded, either before oxr after an
impeachment, from taking cognizance of the
public and official delinquency.™  (Emphasis
added.) o

2. Interpretations of the impeachment clause bv
OffLClal bodies. The practical interpretation of the Consti-

*. tution has been to the same effect. During the life of the

Republic impeachment proceedings have been instituted only
against 12 officers of the United States. Congressional
Directory, 93 Cong., lst Sess., p. 402. 1In the same time,
presumably scores, if not hundreds, of officers of the United
States have been subject to criminal proceedings for offenses
for which they could have been inipeached.

It may be suggested that it is no answer to say that in
most instances the officer presumably had resigned or been
removed by the time he had been tried. If it really is
the import of Article I, section 3, clause 7, that an officer
of the United States may be subjected to criminal proceed-
ings only after the conclusion of the impeachment procedure,
the question of whether he is still in office at the time
of the criminal trial can be viewed as immaterial. The
constitutional text does not contain any express exception
to that effect. Moreover, resignation or removal arguably
does not terminate the impeachment power as a matter of law. &/
It is true that as a practical matter, the House of Repre-
sentatives and the Senate are reluctant to exercise their time-
consuming impeachment functions after a case has become of
less moment, because the offender is no longer in office,
especially after he had renounced all wonetary claims against
the United States. 5/ However, because the sanctions for
impeachment include disqualification to hold a federal office,

4/ The Constitution of the United States, Analvysis and
Interpretation, S. Doc. No. 29, 86th Cong., lst Sess.,
p. 556; H. Rept. 1639, 79th Cong., 24 Sess., pp. 38-39.

5/ See the dismissal of the proceedings against Senato}
Blount and former Secretary of War Belknap, and H. Rept.

1639, supra, pp. 1-2.
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as well as removal, an impeachment proceeding instituted
subsequent to completion of the term, resignation, or dismissal,
would not be a bootless act. And yet it would seem to be an
unreasonable interpretation of the Constitution to move from
the latter proposition to the conclusion--necessary under

"~ _the argument that impeachment must precede indictment--that

an offending federal officer acquires a lifetime immunity
against indictment unless the Congress takes time to impeach
him.

it

There have been several instances of legislative actions

envisaging the criminal prosccution of persons while still in

office, and of the actual institution of c11m1nal proceedlngs
against federal officers while in office.

i. Section 21 of the Act of April 30, 1790, 1 Stat.
117, provided that a judge convicted of having accepted a
bribe 'shall forever be disqualified to hold any office of
honour, trust or profit under the United States.' The dis-
qualification provision of this section thus indicates that
Congress anticipated criminal trials for bribery--an impeach-
able offense--prior to a judgment of the Senate providing for
the removal and disqualification of the offender. It should
be remembered that this statute was enacted by the First

- Congress many members of which had been members of the Consti-

tutional Conventicn. Obviously they, and President Washington
who approved the legislation, did not feel that it violated
the Constitution. The disqualification clause is now a part
of the general bribery statute and applies to every officer
of the United States. 18 UG.S.C. § 201(e).

ii. In 1796, Attorney General Lee advised the House
of Representatives that if a judge is convicted of a serious
crime his ''removal from office may and cught te be a part of
the punishment." He continued that, since the judicial tenure
is during good behavior, a judge could not be removed unless
lawfully convicted of some official misconduct by way of
""information, or by an indictment before an ordinary court,
or by impeachment before the Senate of the United States." .
The Attorney General concluded that while impeachment 'seems, -
in general cases, tobe best suited to the trial of so ‘high
and important an officer" it was not the only method, *and in
the particular circumstances he recommended trial of the
judge by information or indictment. 3 Hinds, Precedents of
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the House of Representatives 982-933, American State Papers

d
" tha strvnouh of preacedents ## 1 and ii, zupra, that

(Misc.) Vol. I, p. 151. The House Committee, to which the
matter had been referred, concurred in that recommendation.
Hinds, ibid., Annals of Congress, 4th Coug., 2d Sess., col.

2320, Here again it was f=2lt at that_early stagze of our con-

stitutional life that, at least in regard tc judzes,; impeach-
ment did not have to precede the institution of criminal
proceedings. Hence, Congress could provide for remeval of a
judge for bad behavior, evidenced by a criminal convictionm,

. althougn it has not done so, ezﬂept in tne instance of a

bribery conviction. 6/

iii. Clreuit Judge Davis retired in 1939 under the’
provisions of what is now 28 U.S.C. 371(p}. 7/ Borkin, The
Corxupt Judge, 116. In 1941 ha was indicted for obstructing
justice and tried twice. In both cases the jury was unable
to agree and the indictment was ultimately dismissed, Id.,
p. 119. Only then did the Attorney General request Congress

- to impeach Judgs Davis. The latter themeuvpon resigned from

ofLflce wai g all recirement aond pension rights. Id., at

‘p. 120. Thiz In effect wooted the need for impaachment, but

arguaply not tha power of impeachment, Ses supra.

hnson was investigated by a
pyrior o his regignation

in Jommson v, United

iv. Judge Albert W. J:
grand jury Znd testified baf
from or:ine‘ See Finding of Fau
States, 122 €. C1. 100, 101 (1595

tJ

r
)
)

ri

(> B
L
12

v. The Pepartment of Juztice cpaclude:
Fady

proceedings could be Ilnstituted against a si ting Jus
the Supreme Court. Shogan, A Cuestion of 2

6/ Commerce Judge Archbald was investiszated by the Department
of Justice prior to his impeachment in 1912. It is, howevar,
not apparent whether this was a formal grand jury investiga-
tion. Carpenter, Judiclial Tenure in the United States, 145;
Shogan, A Question of Judzment, 232.

7/ A retired judge remains in office; he possesses thesright
to receive the salary of his offlce and retains the capacity
to perform judicial functions upon designation and assignment.
28 U.S.8,. 294,
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vi. Circuit Judge Kerner was recently subjected
to a grada”jury investigation, indicted, and convicted while
still in office. The question whether criminal proceedings
can precede impeachment has been raised for the first time
on appeal. '

In sum, the analysis of the text of the Constitution and
its practical interpretation indicate that the Constitution
does not require the termination of impeachment proceedings
before an officer of the United States may be subjected to
~criminal proceedings. The caveat is that all of the above
“instances concerned judges, who possess tenure under Article
“I1II only during ''good behavior," a provision not relevant to
other officers. Howaver, although this clause may be the
basis for a congressional power to remove judges by processes
cther than impeachment, it is not directly responsive to the
question whether impeachment must precede criminal indictment,
nor was the clause the basis for the acticns in the historic
instances noted above.

B. Troublesome Implications of a Prdposition that
Impeachment Must Precede Indictment.

The opposite conclusion, viz., that a person who is
subject to lmpeachment is not subject to criminal prosecution
pricr to the termination of the impeachment proceedings would
create serious practical difficulties in the administration
of the criminal law. As shall be documented, infra, every
criminal investigation and prosecution of persons employed
by the United States would give rise to complex preliminary
questions. These include, first, whether the suspect is
or was an officer of the United States within the meaning of
Article 1II, section 4 of the Constitution, and second, whether
the offense is one for which he could be impeached. Third,
there would arise troublesome corollary issues and questions
in the field of conspiracies and with respect to the limi-
tations of criminal proceedings. An interpretation of the
Constitution which injects such complications into criminal
proceedings is not likely to be a correct one. Indeed,
impractical or self-defeating interpretations of constitutional
texts must be avoided. The Framers were experienced and
practical men. This fact, coupled with the purposive spirit
of constitutional interpretation set by Chief Justice Marshall,
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hag been the foundation for the endurance of our constitu-
tional system for 186 years.

1. Definition of "civil officer."” 1If liability to im-
peachmenL is a preliminary bar to criminal prosecution the

_question necessarily arises as to who is a '"Civil Officer of

the United States'" within the meaning of Article I1I; section

"4, of the Constitution. An officer of the United States has

been defined as a person appointed by one of the methods

provided for .in.Article .IIl, section 2, clause 2 of the Con-

stitution, i.e., by the President by and with the advice of
Senate, or, on the basis of a statutcry authorization, by

the President alone, the Courts of Law, or a Head of a Depart-
ment. United States v. Mouat, 124 U.S, 303, 307 (1886).

But as Chief Justice Marshall, while sitting as a Circuit
Justice, pointed out in United States v. Maurice, 2 Brock, 96,
103, 26 Fed. Cas. 1211, 1214 (No. 15747)(C.C. Va., 1823) not
every public employment is an '""office.'" The latter term

“"embraces the ideas of tenure, duration, emolument, and duties.

United States v, .Hartwell, 6 Wall, 385, 393 (1867); United
States v. Germaine, 99 U.S. 508, 511-512 (1878); Auffmordt v.
Hedden, 137 U.S. 310, 326-328 (1890). The notion of "office"
in the constitutional sense thus presupposes z certain degree
of continuity, a specification of duties, and of compensation.
The most important aspect of this definition appears to be the
requirement of tenure and duration. An assignment which en-
visages the performance of a single specific task, or of
occasional and intermittent duties, the ad hoc position, is
normally not considered to be an office., United States v,
Germaine, supra; Auffmordt v, Hedden, supra; United States wv.
Maurice, supra; 37 Op. A.G. 204; The Constitution of the

United States of America, Analysis and Interpretations, S. Doc.

39, 88th Cong., lst Sess., pp. 497, 500. 8/

8/ It is questionable whether the usual exception of the ad
hoc position from the term "office'" is applicable to the
impeachment power; this raises the question whether, for,
instance, a Presidential agent appointed to perform a s1ng1e

diplomatic mission (S. Doc. 39, supra, pp. 499-501) could
be impeached for bribery. o




The decisiouns of the Supreme Court defining the temm
"officer" in the constitutional sense did not involve a
further 1mportant element, presumably because it was not
~relevant to the issues raised in them, viz,, that an officer
“1n the constitutional sense must also be invested with some
portion of the sovereign functions of the government. Mecham,
A Treatise on the Law of Public Office” and Publlic Officers,

secs, 1, 2, and 4, and the authorities therein cited, H. Rept.

2205, 55th Cong., 3d Sess., pp. 48-534; Cain v. United States,
73 F. Supp. 1019, 1021 (M.D., 111., 1947); 22 Op. A.G. 187;
26 1d. 24, 249 (i1907). In the words of H, Rept. 2205, at
P, 52, a person employed in the Executive branch is an offi-
cer cnly if he enforces the law in a mammer so as to affect
‘the rights of the people. A person employed by the United °
States who merely performs the cduties of an expert, or advises
or negotiates without being able to put into effect the yre~
sult of his advice or suggesticns'therefore 1s not an officer
in the constitutional semse, The requirement that an officer
must be vested with some element of the sovereaign power of
the Unigtd.States, necesgarily exempts the vast majority of
federazl employses from the scope of the impeachment jurisdic-
tion.  There ara only relatively few persons in the federal
establishment who actually have the power to make decisions
wnich concerm the public, but case-by-case determination
could be difficult. :

A

Thz gquestions whether the posltion of a person employed =

by the Federal Government satisfles the requirements of
-temure, duration, emolument, and duties, and whether any
elements of the sovereignty of the United States are vested
in it, frequently give rise to complex questions of law and
fact. Hence, if an officer of the United Stateg cannot be
proceeded against criminally prior to the termination of the
impeachment proceedings, those difficult issues would be in-

“jected into the criminal prosecution of any sitting or former

federzl employee in orxder to determine whether oxr wot he is
an officer immme from criminal prosecution until trial by
the Senakte. We seriously question that this is the true
import of the Constitutiom.
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2. Offenses subject to impeachment. 1If it were
assumed arguendo, despite our own conclusion to the contrary,
that an officer of the United States is not subject to
criminal proceedings prior to the conclusion of impeachment

. ... . proceedings, the scope of that immunity necessarily would

- be limited io offenses subject to impeachment. Such an
asserted rule automatically would create another difficult-
to-administer jurisdictional defense, viz.,, whether the

~offense in question is non-impeachable and therefore, subject
immediately to criminal proceedings.

. According to Article II, section 4 of the Constitution,
officers of the United States can be impeached for '"Treason,
Bribery and other high Crimes and Misdemeanors.' There is
no need to define treason and bribery. But '"[a]s there is
no enumeration of offenses comprised under the last two
categories, no little difficulty has been experienced in
defining offenses in such a way that they. fall within the
meaning of the constitutional provisions.'™ The Constitution
of the United States, Analysis and Interpretation, S. Doc.
No. 3%, 86th Cong., 1lst Sess., p. 556,

Early commentators indicated that "high Crimes and
Misdemeanovs' is a term of art intended to reach wrongs of
a political or of a judicial character, neither limited to,
nor encompassing all, indictable offenses. See, e.g., Story,
Commentaries, op. cit., Vol. I, §§ 749, 764. Some writers
stressed the political nature of offenses over which a _
tribunal for the trial of impeachments would have jurisdiction.

In The Federalist, No. 65, Alexander Hamilton explained:

"A well-constituted court for the trial of
impeéachments is an object not more to be desired
than difficult to be obtained in a government
wholly elective. The subjects of its jurisdic-
ticn are those offenses which proceed from the
misconduct of public men, or, in other words,
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from the abuse or violation of some public trust.

They are of a nature which may with peculiar

propriety be denominated POLITICAL, as they relate

chiefly to injuries done 1mmed1ately to the
;f?fsoc1ety itself."

- ' The following year during the Great Debafe on the Removal
‘Power of the President, James Madison submitted that, if the

-~ President improperly removed--

"from office a man whose merits require that

he should be continued in it *# * * he [the
President] will be impeachable by this House
before the Senate for such an act of maladmin-
istration; for I contend that the wanton removal
of a meritorious officer would subject him to
impeachment and removal from his own high trust."
Annals of Congress, lst Cong., col, 498.

In 1790 and 1791 James Wilson, a signer to the Declaration
of Independence and Associate Justice of the Supreme Court,
in his law lectures, defined the term '""high misdemeanors"
as malversation in office 9/ and he asserted:

"In the United 3tates and in Pennsylvania, impeach-
ments are confined to political characters, to
political crimes and misdemeanors, and to politi-
cal punishments." The Works of James Wilson, Vol,
2, pp. 165, 166. :

2/ Malversation has been defined as misbehavior in office.
Jowitt, Dictionary of English Law.
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Story's detailed discussion of the rules governing
impeachment, op., cit. (Vol. I, secs. 742-813), also stresses
the political nature of impeachable offenses, and assigns
this as the reason why they are to be tried before a tribunal

~more familiar with political practices_than the courts:of-
“-law., See, e.g,, secs. 749, 764-765, 800. He also points

out that offenses subject to impeachment necessarily cannot
be limited to statutory crimes.l0/ He explained that if--
"the silence of the statute-book [is] to be
deemed conclusive in favor of the party
~until .Congress .have made .a legislative decla-
ration and enumeration of the offences which
shall be deemed high crimes and misdemeanors
* % % the power of impeachment, except as to
the two expressed cases, is a complete nullity,
and the party is wholly dispunishable, however,
enormous may be his corruption or criminality.

10/ Section 800 contains a recapitulation of the numerous
offenses which in English history had been subject to
impeachment. They included: Misleading the King with un-
constitutional opinions; attempts to subvert the fundamental
laws, and introduce arbitrary powers; attaching the great
seal to an ignominious treaty; neglect to safeguard the sea
by a lord admiral; betrayal of his trust by an ambassador,
propounding and supporting pernicious and dishonorable measures
by a privy counsellor; the receipt of exorbitant grants and
incompatible employments by a confidential adviser to the
King. While Story felt that certain impeachments were unduly
harsh and understandable only in the light of their age, such
as giving bad counsel to the king, advising a prejudicial
peace, enticing the king to act against the advice of Parliament,
purchasing offices, giving medicine to the king without advice
of physicians, preventing other persons from giving counsel
to the king except in their presence, and procuring exorbitant
personal grants from the king, he suggested that others were
founded in the most salutavry public justice; such as impeach-
ments for malversations and neglects in office, for encouraging
pirates, for official oppression, extortioms, and decsgits,

and especially for putting good maglstrates out of offlce
and advancing bad ones, '
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Ic will not be sufficient to say that, in the
cases where any offence is punished by any
statute of the United States, it may and ought
to be deemed an impeachable offence. It is not
every offence that by the Constitution is so
impeachable. It must not only be an offence,
but a high crime and misdemeanor." Section 796,
- (Underscoring supplied). -

 Yet to cite these commentators and say that impeachments
are thought by some to be confined to wrongs of a political

_character more aptly characterizes the process than defines

the offense. In short, it begs the question for a ''private'
offense, of the sort that a non-officer may also commit,

~may have gross political ramifications if the perpetrator

is a public officer. Is an offense that brings an office

into disrepute and renders it dysfunctional a "political®
offense?

Disregarding a functional analysis of the impeachment
clause suggested by the above question, William Rawle,
another early commentator, took a nmarrow view of the term
"impeachable cffenses.” He would restrict it to offenses
comnitted while performing the duties of the office?

"The legitimate causes of impeachment

have been already briefly noticed. They can

only have reference to public character and

official duty. The words of the text are

treason, bribery, and other high crimes and

misdemeanors. The treason contemplated must

be against the United States. In general

those offences which may be committed equally

by a private person as a public officer, are

not the subjects of impeachment. Murder,

burglary, robbery, and indeed all offences

not immediately connected with office, except

the two expressly mentioned, are left to the

ordinary course of judicial proceeding, and )
- neither house can regularly inquire into them, %

except for the purpose of expelling the member.''

View on the Constitution of the United States

of America (1829) at 215.
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Certainly, a case can be made that if impeachment

is a process by which the faith in and integrity and cffec-
tiveness of the office of an offending incumbent can be
restored,1ll/ offenses which tend to bring the office into
dlsrepute or render it dysfunctional should be impeachable
whether or not committed in an official capacity. The
‘coustitutional remedy must be commensurate with the consti-
tutional need. Extortion or forgery committed in private
transactions seemingly has just as enormcus an impact on
the office as does bribery. As the Supreme Court of
“Louisiana recently said in a case involving a state impeach-
ment, because there is "a deep and vital interest' in the

- office of Judge . . . the official conduct of judges, as

- well as their private conduct, is closely observed. When

2 judge, either in his official capacity or as a private
‘citizen, is guilty of such conduct as to cause others to
question his character and morals, the people not only

lose respect for him as a man but lose respect for the court
over which he presides as well.," In re Haggerty, 241 So. 2d

469 (La. 1970). See also A. Simpson, Federal Impeachments
50-53. -

In confronting this issue, Justice Story in his Commen-
taries chose the safest course and presented the arguments

without resoiving the issue whether impeachment should be
confined to official acts:

In the argument upon Blount's impeachment, it
was pressed with great earnestness that there
is not a syllable in the Constitution which con-
fines impeachments to official acts, and it is
against the plainest dictates of common-sense

l;/ Congressman Summers, Chairman of the House Judiciary Com-
mittee, who was the Manager of the impeachment of district
judge Halsted Ritter in 1936 viewed the impeachment function
as depending on the effect of the offense on the office: "We
do not assume the responsibility . . . of proving that the
respondent is guilty of a crime as that term is known to criminal
jurisprudence. We do assume the responsibility of bringing
before you a case, proven facts, the reasonable and prebable
consequences of which are to cause people to doubt the integrity
of the respondent presiding as a judge.' 80 Cong. Rec. 5469,
5602-06 (74th Cong. 2d Sess. 1936). :
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that such restraint should be imposed upon it,
Suppose a judge should countenance or aid
insurgents in a meditated conspiracy or insur-
rection against the government;--This-is not

a judicial act, and yet it ought certainly to
‘be impeachable., He may be called upon to try
the very persons whom he has aided. Suppose

a judge or other officer to receive d bribe not
connected with his judicial-office, could he be
entitled to any public confidence? Would not
these reasons for his removal be just as strong
as if it were a case of an official bribe? The
argument on the other side was, that the power:
of impeachment was strictly confined to civil
officers of the United States, and this necessar-

ily implied that it must be ilimited to malconduct
in office.

§805. It is not intended to express any
opinion in these commentaries as to which is
the true exposition of the Constitution on the
points above stated. They are brought. before
the learned reader as matters still sub judice,
the final decision of which may be reasonably

~left to the high tribunal censtituting the court

of impeachment when the occasion shall arise,
Commentaries, op. cit. §§ 804, 805 (1833).

One hundred and forty years later, the question con-
cerning what criminal statutory cffenses can be made the
subject of impeachment proceedings remains open. For the
offenses not falling within the impeachment jurisdiction,
the offender/officer could be prosecuted even if the
Constitution precluded the criminal prosecution of impeachable
offenses prior to the conclusion of impeachment, However,
if impeachment were indeed a condition precedent to criminal
prosecution, a person accused of a common offense committed
while in the employment of the United States could plead
that the offense was of a political nature and that he could

"not be prosecuted prior to the conclusion of impeachment

proceedings. This would inject into the trial of a c¥iminal

case the delicate issue of what is a pclitical or impeachable
offense, and what constitutes a common non-impeachable crime, -
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Further, this delicate issue seemingly would be
before the wrong ferum (sec Story quotation above). The
actual power to impeach vel non in every instance rests
with the House of Representatives and not with the courts.
And this congressional power -- laying aside the possible
outcome in some future instance of alleged gross abuse --
subsumes within it the threshhold issue of determining
whether an offense is impeachable. _In a criminal proceeding
a judicial conclusion in favor of the impeachable nature
of the offense would of course, not require the House of

"Representatives ‘to impeach or the Senate to convict. In-
‘deed, a number of considerations might induce nonaction by

the Congress even if an '"offense'" were held by a court to »
be impeachable (and therefore a jurisdictional bar to indict-
ment), e.g., (1) higher legislative priorities for other
business -- legislation, treaty approvals, confirmations

of appointments, investigations, (2) political pressures

not to act, (3) inappropriatness of a political trial for

the given offense, (4) an estimate of ultimate failure to
garner the necessary simple majority in the House and two-
thirds vote in the Senate, thereby precluding the attempt,
(5) a desire not to exacerbate political relations because

of the adverse effect on governmental concerns.

For the zbove reasons, & rule that impeachment must
precede indictment could operate to impede, if not bar,
effective prosecution of offending civil officers. The
sensible ccurse, as a general proposition, is to leave to
the judiciary the trial of indictable criminal offenses,
and to Congress the scope of the overlapping impeachment
jurisdiction. The gross impracticalities of a rigid rule
that impeachment precede indictment demonstrate that it
would be an unreasonable, and improper construction of
the Constitution,

3. Problems presented by corollary issues, There
are also reasons of a corollary nature which counsel
against the conclusion that impeachment proceedings must
be completed before a civil officer may be subjected to
criminal proceedings. "

¥

(a) During a grand jury investigation, it may
appear for instance, that one of several co-con-
spirators is an officer of the United States
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as was the case in Johnson v, United States, supra,

It would seriously interfere with the investigation
=“74if it had to be suspended in respect to that officer,
or indeed as to the other co-conspirators, until
the termination -of impeachment proceedings. The
alternative is equally unappealing. If evidence

_.-~were nonetheless presented in respect to the other
. -.co-conspirators, serious charges would inevitably

be levied against the civil officer who would not

have the opportunity in a judicial tribunal to

clear himself, Further, if the civil officer actually
-»i's ‘involved in the conspiracy, his nonparticipation

at trial could impede prosecution of the co-conspirators.,

(b) A similar consideration is presented by the’
statute of limitations. If an officer cannot be
prosecuted prior to impeachment, the criminal statute
of limitations could easily run in his favor, If
his immunity blocked effective prosecution of co-
conspirators, the statue of limitations might run
in their favor too. The Criminal Code does not con-
tain and, to our knowledge, never has contained a
section providing for the suspension of the statute
of limitations in the case of an officeholder until
the termination of impeachment proceedings. The
absence of such provision suggests Congress has
considered such a rule to be unnecessary. Such
practical interpretation of the Constitution is en-
titled to great consideration, Stuart v, Laird, 1
Cranch 299, 309 (1803); Field wv. Clalk 1437 U.5. 649,
691 (1892), United States v, Midwest 011 Co., 236
U.S. 459, 472-473 (1915); United States v, Curtiss-
Wright Corp,, 299 U.S. 304, 328-329 (1936).

In sum, an interpretation of the Constitution which
requires the completion of impeachment proceedings before
a criminal prosecution can be instituted would enable
persons who are or were employed by the Government to raise
a number of extremely technical and complex defenses. It
also would pressure Congress to conduct a large numbex of
impeachment proceedings which would weigh heavily on its
limited time. Such an interpretation of the Constitution
is prima facie erroneous.
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L I& the President Amenable to Criminal
' Proceedings While in Gffice?

Thls part of the memorandum daales with tha question
whether and +o what extent the President is lmmune from
criminal prosecution while he Is in office. It has been
suzgestaed in the preceding part that Article I, sec., 3,

~clause 7 of the Constitution does not requlre the exhavation
of the:impeathment process before an offlicer of the United

States cen be subjected to criminal pyoceedings. The quese
tion therefore arises whether an immmnity of the President
from criminal proceedings can be justified on other grounds,
in particular the consideration that the President’'s sube
Jection to the jurisdiction of the courts would be inconsis~
tent with his position ag head of the Executive branch,

It has been indicated above that there ig no express

-provision in the Comstitution which confers such lmmunity

upcu the President. Inasmich as Article I, sec. 6, clause 1
expressly provides for a limited immunity of the members of
the lezislative branch, it could be argued that, e contrario,
the President 1lg not entitled to any immunity at all, 12
This propositlion, however, 13 not necessarily conclusive; it
could be sald with equal validity that Aviicie I, sec. O,
clause 1 does not cecafer any immunlity upon the wembers of
Congress, but rather limits the complete immunity from
Jjudicial proceedings which they otherwise would enjoy as
members of a branch co-equal with the judiciary,

12/ In his speech of March 5, 1800 on the floor of the Senate,
Senater Pickney, a former Member of rthe Constitutional Conven=
tion, suggsested that the faillure to provide for a Presidential
immunity was deliberate. Annals of Congress, 6th Cong., col.
74; Fsrrand, Records of the Federal Convention Vol. 11X, pp.

- 15 -




R
-
akl.

- et
Lt '

: s iy s e

Further, as indicated by statements of Alexander Hamilton
in The Federallst, No. 69, 13/ it could be said that the

- immunity of the President to o criminal indictwent and trial

during his office may have been too well accepted to need
constitutional mention (by analogy to thé Enzlish Crown),
and that the innovative provision was the specified process
of impeachment extending even to the President,

Hamilton's comments were made in the context of calming
feare about Executive power and distinguishing the President
from the English king. Regarding criminal liability, his
strongest statement would have been to suggest that the
President was subject to criminal liability before or after.
impeachment, yet on the occasion when he made the comparison .
he spoke only of criminal l1iability after impeachment. To be
sure, there are strong statements by otners to the point that
the Convention did not wish to confer privileges on the

13/ The Federalist, No. 69:
“"The Pregident [unlike the Kinz} would be liable
to be lmpeached, tried, and upon ceonviction ® % % rew
oved from office; and would cfterwards be liable

to prosecution aqd punishment in the. Qrdlpary courge
of law."

See also the followirp from Hamilton. The Federalist, Ho. 63:

; "The punishment, which mzvy be the consesuence

of conviction upon lispeachment, is not to terminate
the chastisement of the offender. After haviug been
sentenced to perpetual ostyaclsm * % %; he will still
be liable to prosecution and Luniqhment in the
oxdinary course of law."

The Federalist, No., 77:

"The President is at all times liable to imneach-
ment, trial, dismission from office * * * and to the
forfeiture of life and estate by subsequent prose-
cution in the common course of law,"

« 19 =
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Preeident, but these were made inm most general terms, sad

did not refer to the question now in issue. 14/ Purther,
deapite these statements an early Congressdid recognize one

form of privilese in the Executive-in at least one instance. 15/
The historical evidence on the precise point is not conclusive,

A, Amblouities in a Doctrinal Separation of
Powers Argument, e

. Any argument based on the position or independence of
one of the three branches of the Goversment i8 subject to
the qualification that the Constitution -is pot based on a
theory of an airtight separation of powers, but rather on a
system of checks and balances, or of blending the three powers.
The Federalist, Nos, 47, 48 (James Madison). UWe must therefore
proceed case-by-case and lock to underlyinz purposes. This
facet of any reasoning based on the doctrine of the separation
of powers is necescarily stressed by those who cppose indepen=
dence or immunity in a given Inmstsnce. Examples include two
dissenting opinions of Mr. Jusitlce Holmes.

14/ 7The Framers of the Constitution made it abuadantly clear
fhat the Presldent was intended ©o be a Chief Ixecutive,
responsible, subject to the law, and lacking the prerozatlves
and privileges of the King of England, See, e,3z., James
.Wilson's statements that the prerogatives of the British
monarch were not to be a propevr guide in defining Executive
powers (Farrand, Records of the Federal Convention Vol. I,

pe. 65) and that ihe Ffresident would not be above the law, nor
have a single privilege amnexed to his character. 2 Elliot's
Debates 480. In the Horth Carolina Convention, James Iredell
contrasted the position of the King of England who holds his
authority by birthrizht, has great vowers and prercogatives, and
can do no wrong, with that of the President who 18 no better
than his fellow citizens and can pretend no superlority over
the meanest man in the country. &4 Elliot'’s DLebates 109,

15/ See, e.g., President Washingten'ls refusal in 1794 to submit
to the Senate those parts of a diplomatic correspondence which
in his "judgment for public considerations, ought not to be
communicated.” 1 Richardson, Messagzes and Papers of the
Presidents 1523 1 Senate Executive Journal 147, See Attorney
General Randolph's note to Presidsnt Washington that the message
"appears to have given general satisfaction. Mr. M=--d--n, in
particular thinks it will have good effect.'” The Writings of
George Washington (Bicentennial Edition) Vol., 33 p. 282 fn 8.

- 20 -




X8 Springer v. Philippine Yslands, 277 U.S. 189, 209-210
{1928), he save graphic expression to the extent which the
bilending element in the Comstitution has blunted the principle
of the sepaxatxon of powers:

.

e "The great ordinances of the Comstitution do
‘not establish and divide f£lelds of black and
white. Even the more specific of them are found
to terminate in a penumbra shading gradually from
one extreme to the other. * * * When we come to
the fundamental distinctions it is still more

B obvious that they must be received with a certain

o latitude or cur government could not go on,"

And again in Mvexs v. United States, 272 U.S. 52, 177 (1926),
he warnz that any legal arguments drawn merely from the
Executlve power of tbe President, his dutles to appoint
oifficers of the United States and to cormmission them, and to
take care that the laws be carefully executed seem to him
"spider's webs inadeguate te control dominant facts.

Whether or not one agreesa with Holmes or the full thrust
of his rhetoric, most scholars would concede that there are
few areas under the Congtitution to which z single branch of

- the Government can claim a monopely. An argument based on
the separation of powers must be LLlum¢nated therefore by
constitutional practice,

The difficuity of developing clear rules regarding the
various possible facets of Presidential Lmwmnity is demon-
strated by the limited and ambivalent case law developed in
the fields of the amenability vel non of the President to
civil litigation and to the Judicial subpoena power. IMuch
of this precedent has been discussed Iin our memorandum dated
June 25, 1973, regarding Presidential Amenaoilxty to Judicial

| ..subpoena .

In the Burr treason trial, Chief Justice Marshall at
first concluded that since the President is the firat nfglse
trate of the Unlted States, and not a King who can do no
wrong, he was subject to the judicial subpoena power, United
States v. Burr, 25 Fed. Cas. 30, 34, Ho. 14,692 (C.C.D. ¥a.,
1807)., In the Burx misdemeanor trial, however, which took.
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l-! plaééﬁgnly a few months later, the Chief Justica had to

gualify significantly his claim of the subpoena power over
the President by conceding that the eouxts are not required

iR _nd;?to procead against the President as againsc

e . an crdinary individual." United States v.

’ Burr, 25 Fed. Cas. 187, 190, No. 14,694 - _
(c.C.D, Va., 1807). 1.6/ » ' o - -

'wAnd ‘by a"quleacing in the privilbges claimed by President
Jefferson of not attending court in person and of withholding
cextain evidence for reasons of State, Chief Justilce Marshall
recognized that the power of the judiciary to subpoena the.
Presldent Is subject to limitations based on the needs cf the
Presidential cffice.

Marshall's recoznition of the special character of the
Pregidential cfflce was expanded in Kendall v. United States
ex xel. Stckes, 12 Pet. 524 610 (1838), where the Court
seemed te deny that it had any jurdsdicticn over the Fresident:.

Y"The executive power is vested in a presiw
dent; and so far as his powers are derived from
* the coastitutien, bhe is beyond the reacn of any
other departmer.t, excepi In the mode prescribed
by the comstitution through the impeachment,"

It 1s significant thar thls apparent total disclaimer of
any judicial authority over the President also was qualified
""so far as hils powers are derived from

16/ See also Chlef Justice Marshall's statement in the Burr
treason trial 'to issue a subpeena to a person filling the
exalted position of the chief maglstrate is a duty which
would be dispensed with more chearfully than it would be
performed,'" Id. at p. 34.
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There have been countliess examples in which courts have
assumed jurisdiction to scrutinize the validity of Presiden~
tfal sction, such as proclamations, Executlve orders, 17/
and even dlreca inatructions by the President to his gube~
ordinates, 18/ It is true that, as a matter of convention
the party asgerting the validity of tha Presidential action
{vhether plaintiff or defendant) is usually a party other
than the President, such as his subordinate, or the custodian

_of the res. 19/ HNevertheless there have been vecent dicte
that when this convention is inadeguate to protect the citizen,

“i.e., where the President aleone .can give the requested relief
~the courts may assume jurisdiction cver the ilitigation. Sece
the June 25, 1973 memovrandum, Appendix iile-iv, ;

zain, Attorney General Stanbery's fempus orxal argument
In Mississ ipni v. Jolmson, & Wall, 475; 481-491(1367), on

which the Brief in Upposition by the Attorneys for the Presi-
d‘l’.ﬁt in Tn Ra ¢ 1-414—,:“ Tizry 0

GIRETY OELL
D.C. Misc, 47-73,

bogena’ pPuces Tecum, etc.,

relies sc heavily, 20/ is prefaced by tbe
gtatement that the cage mads against Pr President Johnson is
not made againgt him 23 an individual, as a natural person,
foxr any acts he intends to do as Aﬁarew Johnson the man, bui
altogether dn his -officigl capacity as ¥Presldent of the
United States.''! Hence, Attorxrney Geneval Stanberv!s reasoning
is presumably limited to the power of the courts to review
yE€flcizrl action of the ?reagdent 21/ and does not pertain to
i

the guestion whether or ﬁet the courts lack the suthority to
deal with the President 'the man' with respect to matters

17/ See, €.g., United States v. Curtiss-Viright, 299 U.S. 304
{1936) (Embargo Proclamatien):; United States v. Bush, 310 U.5,
371 (1940) (Customs Proclamation).

18/ Youngstoun sheet & Tube Co, v. Sawyex, 343 U.S5. 579 (1952}
(Steel Selzuve).

19/ 1t may well be that under the normally operative procedural
rules the President would be c¢onsidered the veal party in
interegt or a necessary party.

20/ 9 Weekly Compilation of Presidential Documents 961, $63, 9?0

21/ In the eyes of the Court, the dismisgal of the procquln
was based cn the ground that it lacked jurilsdiction over the
subject mattexr rather than over the pexson of the President, .
This is shown by its dismiseal of gimilar proceedings breught
by the State of George against Secxetary of War Staaton and

General Grant, 6 Wall, 50 and 451 (1867).

-2 -



|
1
3

which have no relation to hile official responsibility.

Thus it appears that under our constitutional plan it
cznnot be said elther that the courts have the gsame jurisdiction
gver the Preslident as 1f he were an ordinary citizen or that the
President 13 absolutely immme £rom the jurisdiction of the
courts in regard to any kind of claim., The proper approach is

"to find the proper balsnce between the normal functions of the

courts and the special responsibilitles and functions of the

“Pregideney.,

B, Competing Interestsa, >

An sssessment designed to determine the extent to which the
status of the Presidency is inconsistent with gilvinz the courts
plenary criminal jurisdiction over the President mey be divided
Into two parts., First, the gpplicability vel mon te tha
Presidency ef any of ithe considerations which in Part I of thls
memovandum led to rejectlon of the proposition that Impeachment
gt precede criminal proceedings, snd, second, whethexr criminal
proceedings and execution of potential sentences would improperly
interfere with the President's constitutional duties and be
Lﬂcohulgtwh with his status,

1. Ta court trial of a President too voylitieal for the
fudicial process? Dart L of this memorandum, for a variety
po
31
A

:a a, oo cl ted f*at the conaideratﬁcna nnich 1°d to the

e.L., raat the courts W“fe nnn well c:uipped to handle (a)
political offenses and (b) crimes comdtted by high office=-
holdcrs. were insufficient to exempt gvery cfficer of the
United States from criminal prosecuticn for statutory cffenses
prior to the termination of the impeachment proceedings. The
question to be examined here is whether these reasons are so
muach stronger in the case of the Presldent as to preclude his
prosecution while in offica.

a, Politizal offenses, Political offenses subjeqt to
indictment are either statutory or nonsgatutory offemsés. The
courts, of courase, camnot adjudicate nonstatutory offenises.
With respect te atatuvtory polltlcal offenses thelr very
inclusion in the Penal Code is an indication of a congressional
determination that they can be adjudicated by a judge and jury,

v 24 -
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rand there appear~ to be no welghty weason t- differentiate

 ketween the Pree lent and other officeholde i, unless specilal

separation of powars based Interests can be artlculated with
.Cl.a!.‘i Cy v

1t should be noted that it has been well established in
civil matters that the courte lack jurizdicticn to reexamine
the exercise of discretion by an officer of the Executive branch.
Marbuxry v, HMadison, 1 Cranch 137, 1646 {1B03); Decatur v. Paulding,
14 Pet. 497, 514~517 (1840); Pznama Canal Co. v. Grace Line, Inc.,
365 U.5. 209, 318 (1958). By the sawne token it would appeaxr that
the courts lack jurisdlction in criminal proceedings which have

=

“the effect of questioning the proper exs sycize of the President's

discretion. This conclusion, of courge, would involve a lack of
jurisdiction over the subject mattey and aot over the person,

b. Intrinsicallv political fisures, The second reason
for the institution of iwmpeachment, viz., the trial of political
men, presents more dlfficulties, The considerations here
involved gre that the ordinary courts mey not ba able to cope
with powerful men, and zecond, that it will be difficult te
assure a fair trial in créminal prosecutions of thie type.

1. The consideration that the ordinavy courts of law
are unable to cope with powerful men arose in Fngland where 1t
presumably was valld in feudal time, In the conditions now
prevalling in the United States, little weizht 48 to be given
to it az far as mosr officehoiders &xe concewvned. {(Cee Rawle,

.0p. cit., supra, at 211},

1i. We also note Alexander Hamllton's point that in
wellepublicized cases luvolving high officers, 1¢ is virtually
impossible to insure a falr trial, 22/ In Part I we assumed
without discussgion that this point was net of sufficient
importance to vequire impeachment prior to indicitwent with
regpect to every officeholder. Undoubtedly, the consideration
of assuring a falr criminal trial for a President while in
office would be extremely difflcuii. Lt wight be impossible
to impanel & neutral jury. To be gure {hiere ig a serious

22/ "The prosecution of them [i.e., political crimes committed
by political men] for this reason, will seldom fail to agltate
the passicns of the whole community, and o divide it imto
parties moxre or less friendly or inimicael to the accused. In
{cont:inued)
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“falyacss"” problem whether the criminal trial precedes or
£51llows lmpeachment, However, the latter unfalrness is
contemplated and accepted in the Impeachment clause itaelf,
thus suzgesting that the difficulty in impaneling a neutral
jury should not be viewed, in itself, an absolute bar £o

“ indictment of a public fipure.

o 2. Vould criminal uroﬂepdgnﬂs acainst a Prezident be

ineffective and inappropriate beoause of bis powers rexzrding

\Qg) wprosecution, (b} Ixecuitive privilere, and (¢) paxdons? The

Frasldency, however, creates a special situaition in view of the
control of all crxmlnal proceedings by the Attormey General who
gerves at the pleasure and normally subject to the direction of
the President and the pardoning power vested in the President.
See Reply RBrief filed by Atitorneys for the President in In Re
Grand Jury Subnoena, ete. (Bee supra), 9 Veekly Compilation of
ans;dcnr*dl Documents $99«-1000, and the authorxities there
cited. Hence, it could be argued that g President's status as
defendant in a criminal case would be repuznant to hig office
of Chief Executive, which includes the power to oversee prosee
cutlons. In cther words, just as a paerzor cannct be judze in
his own case, he cannot be prosecutor and defendant at the same
tine. This objection would lose some of its persuasiveness
where, as in the Vatersate case, the President delegates his
progecutorial duncricis to the Attorney General, who in turm
deleszates them to & Special Prosecutor. Reply Brief, supxa, at
1060, fn. 1. Mowever, none of these delegaticns is, or lezally
can ba, abgolute or irrevocable.

Further, the problem of Executive pllvflege nay create
the appearance 0f so sericus a conflict of interest as to make
it appear improper that the Presildent should be a defendant in
a criminal case, If the President claims the privilege he would
be accused of suppressing evidence unfavorable tc him, If he
falls to do 30 the charge would be that by making available
evidence favorable to him he Is prejudicing the ahility of
future Pregidents to claim privilege. And even if all other

‘hurdles are surmounted, he would still posaess tha pardqping pawer,

224  (Continued) i

many cases 1t will connect itself with the pre-exlsting factions, .
and will enlist all their animosities, pertialitles, influence,

and interest on one side or on the other; and in such caszes

there will always be the greatest dsnger that the decision will

ba regulated more by the comparative strenpgth of Partiea than

by the veal demonstrations of jinnocence or gullt."' The ¥ederalist,
No. 65 (Hamiltom),
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-+ would criminal proceedinzs unduly interfere in a
direct or formal sense with the conduct of the Presidencyt

a. FPersonal attendsnce., It has been indicated
above. that in the surr case, Yresident Jefferson claimed tha
privilege of not havimg to attend court in person. And it is

- genexally recoguized that high government orricxalﬂ‘are
cexemnted from the duty to attend court la person in order tu’

testify, See our memorandum of June 25, 1973, sgupra, pp. 7-8.

This privilege would appesr to be inconsistent with a cximinal

prosecution which necessarily requires the appearance of the
defendant for pleas and trial, as & practical matter, .

it should be noted that the exemption of high
government officials from personsal appearance is only the
zeneral rule. In Peoples v, United States Depariment of
Sericulturve, £27 ¥F.24 561, 567 (L.A. L378G) the court cautioned
that "subjecting a cabinet officer te oral deposition is not
normally countenanced ¥ * %,  (Underscoring supplied). The
guashing of & subpoena sddresged to the NASA Administrater in
Capital Vending Co. v, Be%er, 36 F.R.D, 45, 46 {b.C, D.C.,
1%64), waes predicated on the c¢ircumstznce that the Administrator
had no personal knowledze of the event, Personsl attendance of
bigh officials has been required in several exceptional cases
whare the officlal vas directly end personally involved im the
events underlying the 1lit ig&ticn. Union Javinﬁg Barik of

Patchopue v, Saxon, 209 F. Supp. 317 (D.C. D,C. 1962),

{Comptroller of the Currency), Virzo Cormoration v. Paiewonsky,
39 F.R.D, 9, {(PD.C. V.I,, 1965) {(Terzitorial Governor); D.C.
Yederation of Civic Association v. Voloe, 316 F. Supp. 754,

760 £n. 12 (5.C. B.C., 1970), reversed on other grounds 459
F. 2d 1231 {(C.A. D.C., 1972) cevtiorari denied 405 U.S. 1031
(1973) (Secretary of Transportation).

Because a defendant is already personally involved
in a criminal case (if total immunity be laild aside), 1t may be
questioned whether the normal privilege of high officials not
to attend court in person applies to criminal proceeainga in
which the officlal 18 & defendant.
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b. Direct interference with official duties.. A
~necessity to defend a criminal trial and to attend court in
connection with it, however, would interfere with the
President's unique official duties, most of which cannot be
performed by anyone else. It might be suggested that the

- same is true with the defense of impeachment proceedings;

“but this is a risk expressly contemplated by the Constitution,
~and is a necessary .incident of the impeachment process. The
Constitutional Convention was aware of this problem but
rejected a proposal that the President should be suspended 33/
upon impeachment by the House until acquitted by the Senate.

During the past century the duties of the
Presidency, however, have become so onerous that a President
may not be able fully to discharge the powers and duties of
his office if he had to defend a criminal prosecution, This
might constitute an incapacitation so that under the provisions
of the Twenty-fifth Amendment, Sections 3 or 4, the Vice
- President becomes Acting President. .The same would be true,
if a conviction on a criminal charge would result in incarcer-
ation. However, under our constitutional plan as outlined -
in Article I, sec. 3, only the Congress by the formal process
of. impeachment, and not a court by any process shculd be
accorded the power to interrupt the Presidency or oust an
incumbent.Z2 ‘

gnghat decision was based in part on the consideration that
a simple majority of the House should not be able to suspend
the President, 2 Farrand, Records of the Federal Convention
612. Tucker's Blackstone, Vol. I, App., pp. 347-348, which,
having been published in 1803, did not have the benefit of
the Madison papers, presumed that a President would be

instantly incapacitated when actually impeached.
24/

See Story, op. cit., sec. 786.
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This would suggest strongly that, in view of the unique
aspects cf the Gffice of the President, criminal proceedings
against a President in office should not go beyond & point
where they could result ln g0 serious a Dhyslcal Interference
with the President's performance of his official duties that
it would amount te sn incapacitation. [The non-physical yet
practical interferences, in terms of capeclty to govern, are
discuseed infra as the ‘“‘fourth question,"! The physical
interference ¢ consideration, of course. would not be quite as

- gerious regarding minor offcmses leadinz to a short trial and
g fine. Lt -bes been -ghown in the June 25, 1973 Memorandum,

gupra, Appendix, p. 1, fn., that Presidents have submitted to

__the jurisdictiecn of the courts in connection with traffic

offenses. However, in more sericus matters, i.e., those which
eould require the protracted personal involvement of the
President in trial proceedings, the Presidency would be
derailed 1f the President were tried prior to removal,

A porgibility net yvet mentioned is to indict a sitting
President but defer turther proceedings until he Is no longer
in offiece. From the standpoint of minimizing direct interrup=~
tion of officiel duties--and setting aside the questicn of the
power to govern~-this procedure might be a courze toc bhe con-
sidered. (ne consideration would be that this procedure would
stop the Ytﬁﬂln’ of the statute of limitations, (For details
see pp. 13=~14 of Part I of this meworandum.) It ia uncertain
whether a copsfitutional conclusion that the President could
net be indicted while in office would be vilicwed as tolling the
federal siatutes ovf limitations. Vhile this approach may have .
a claim to bz considered as a solution o the problem from a
legalistic point of view, it would overlook the political
veailties. As will be shown presently, an indictment hanging
over the President while he remains in office would damage the
ingstitution of the Presldency virtually to the game extent as
an actual conviection., Tole sure, there could also be damage
flowing from unrefuted charges. It alsoc may be noted that the
poasibility that a President may escape all prosecution by the
rumming of the statute of limitations is not a constitutional
matter. The policy wegarding statutes of limitation is within
legislatlve countrol.

¥
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L. Vould idnitistion eox pussecution of cximlnel proceadines,
L

unduiy inmede the pouer to overa, cud
nrior Lo imoo 1

of tiie Px cyfl In ldssispiy

w2y General Stanbexy made the follouing

afenesnl;
MI¢ i9 not upon any veculiar {mmnity that

the individual has who happens to be President
upon anv idea that he cannot do wromng) upon any
idea that there is any pavticular sanctlity be-

longing to him as an iandividual, ag i5 the case
with one who has royal blood in his velns; but
it 1s on account of the office that he holds
that I szy the President of the United States
is above the process of any court ov the jurlsw
dictlion of any couri to brinz him to account as
President.”

Q

This may be an overstatement, but surely it conteins a kernel
of truth, namely that the President is the symbolic head of
the Jation. 7o woumd him by 2 criminal proceeding is te
[rematring the operation of the whole governmental apparatus,
both in foreisn 2nd domesti faivs. It 1ls not to be for-
gotten that the modern Presidency, under whatever party, has
had to agsume a leadership role undreamed of in ithe eighteenth
and early nineteenth ceunturies. The spectacle of an indicted
President still trying to serve as Chief Executive bogzles

the Imagination, -

Perhaps thls thought is best tested by considering what
would flow from. the reverse conclusion, i.e., an actempted
criminal trlal of the President. & President after all is
gselected in a hizgzhly complex nationwide effoxt that involves
most of the wajor soclo-economic and political forces of our
whole society. Would it not ba incongruous to bring him down,
before the Congress has acted, by a jury of twelve, selected
by chance '“"off the gtreet' as Holmes put 1t? Surely the lbuse
and Senate, via impeachment, are wore appropriate agencies.for
guch & crucial task, made unavoldably political by the nature
pf the "defendant," : '
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The genius of tha jury trial has been that it provides
a forum of ordinayy people tc pass on natters geﬁerally within
the experience or contemplation of cordinary, everyday life.
Would it be falr to such an agency to ghve it responsibility
for an unavoidably politiecal judgment in the esoteric realm
of the Nation's top Executivse?

" In broader context we must conslider glso the problems of
faiyness, and of acceptability of the verdict. &lven the
pasalons end exposure that survound the most importent offlce

Tin Che world, the American Presidency, would the country in

bl
general have faith in the lwpartiality and gsovnd judgment of

twelve jurors gelected by chance out of a population of more
than 200 million? If based oa “some" evidence 1t ig uniikely
a guilty verdict would be x evcrsmb le on appeal (assuming no
procedural error), and yei it could be rLantamount to removal
and probably would force & wesignation, Even 1f there were
an acqulttai, would it be penerslly acceopied and leave the .
President with effective power to govern?

A President who would face jury trial :atﬁsr than resign
could be expected o sersist to the peint of ﬁppca*“u an
adverse verdlict. 'The process could then drag out for mounths.
By contrast the ruthorized process of impaschment is well=-
adapted to achieving a relatively speedy and final resolution
by a nation-based Senste trial., The whole country is repre=-
gsented at the trial, there is no sppesl from the verdict, and
removal cpens the way for placing ths pelitical svstem on a
new and more healtny foundation,

To be sure it i3 arguable that despite the foregoing
analysis it would be posalble to indict a President, but defer
trial until he was out of office, without in the meantime
unduly impeding the power to govern, and the aymbolism on
which so much of hils real authority rests. Given the reall-
tiea of modern politics and mass media, and the dellcacy of
the political relationships which surround the Presidency
both foreign and domegtic, there would be a Russian roulette
agpect to the course of indieting the President but postpoding

trial, hoping in the meantime that the power to govern could
aurvive.
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A ccunter-argument which could be made is that the
indictment alone should force a resignation, thus avoiding the
trauma either of a trial during office, or an impeachment pro-
ceeding. This counter-argument, however, rests on a predic-

~tion concerning Presidential response. which has no empirical

~foundation. The reasons underlying the Founding Fathers'
decision to reject the notion that a majority of the House
of Representatives could suspend the President by impeaching
him. (see fn. 23, supra) apply with equal force in a scheme

- _that would permit a majority of a grand jury to force the

resignation of a President. The resultant disturbance. to our

canstitutional .system would be equally enormous. Indeed, it

would be more injudicious because the grand jury, a secret
body, could interrupt Presidential succession without affording
the incumbent the opportunity for a‘hearing to voice his defense.

A further factor relevant here is the President's role as
guardian and executor of the four-year popular mandate expres-
sed in the most recent balloting for the Presidency. Under
our developed constitutional order, the presidential election
is the only national election, and there is no effective sub-
stitute for it. Different =lectorates and markedly different
voting patterns produce the Senate and thz House of Represent-
atives., Because only the President can receive and continuously
discharge the popular mandate expressed quadrennially in the
presidential election, an interruption would be politically
and constitutionally a traumatic event. 7The decision to .termin-
ate this mandate, therefore, is wore fittingly handled by the

‘Congress than by a jury, and such congressional power is
founded in the Constitution.

In suggesting that an impeachment proceeding is]the only
appropriate way to deal with a President while in .office, we
realize that there are certain drawbacks, such as the running
of a statute of limitations while the President is in office,
thus preventing any trial for such offenses. :
In this difficult area all courses of action have costs and
we recognize that a situation of the type just mentioned could
cause a complete hiatus in criminal liability. We doubt,
however, that this gap in the law is sufficient to overcome
the arguments against subjecting a President to indictmént
and criminal trial while in office. ;

géjAs shown above, the statute of limitations problem could be
obviated by a specific statutory provision suspending the run-

ning of the criminal statute of limitations in favor of the
President while he is in office.
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P ’ IIT.

Is the Vice President Amenable to Criminal
" Proceedings While in Office?

__In the first part of this memorandum we concluded that

“as a general proposition the Constitution does not require
“that an officer of the United States be impeached before

criminal proceedings may be instituted against him. In the
second part we concluded that by virtue of his unique position
under 'the Constituticn the ‘President cannot be the object of
criminal proceedings while he is in office. In this third
part we are concerned with the question whether there is-
anything in the position of the Vice President that is equally
inconsistent with his amenability to criminal proceedings.

We begin by discussing the case of Aaron Burr. Eight
months before the expiration of his term, he was indicted for
murder in both the New Jersey and New York courts for fatally
wounding Alexander Hamilton in a duel on July 11, 1804, B,
Mitchell, Alexander Hamilton,537 (1962). The proceedings in
New Jersev were gquashed after the Jeffersonians, who became
his partisans during the impeachment trial of Judge Samuel Chase

ver which Burr presided, prevailed upon the New Jersey Governor.
Id. at 541. 1In New York, the grand jury changed the charge from
murder to the misdemcinor of sending a challenge and Burr was
tried on this charge after his term was over. 26/ These facts
show one more understanding nearly contemporaneous to the
making of the Constitution to the effect that impeachment need
not precede indictment. Surely, had it been thought that a
sitting Vice President could not be federally indicted prior

to impeachment, on the ground that his duties could be so
interrupted, the principle of federal supremacy would have
imposed a similar restraint on the states. 27/ And yet, while
the indictment was strenuously resisted, no claim was made

that criminal proceedings were barred until the conclusion of
impeachment proceedings.

.,
!:,

26/ He remained a fugitive from the courts of New York?ﬁufing

the remainder of his te¥m as Vice- President. Mitchell, supra,
at 541, '

27/ 1In Tennessee v, Davis, 100 U.S. 257 (1879), the Supreme
Court upheld the constltutlonallty of a statute removing to
federal courts state criminal prosecutions of federal employees
for acts committed under color of office.
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We resort then to an analysis similar te that made with
respect to the amenability of the President to criminal
proceedings. We based the President's immunity from criminal
proceedings essentially on two grounds. First, that the person
who controls criminal prosecutions as the head of the Executive
branch, controls part of the evidence as holder of the power of
Executive privilege, and is vested with the pardoning power

" under Article II, section 2, clause 1 of the Constitution,
cannot at the same time be.a defendant in a criminal case.

This set of considerations obviously is not applicable to
the Vice President. (See 1II-B-2).

The second reason was the effect of a criminal prosecution
on the President's office. (See II-B-3 and 4.) 1In that context
we examined the unique nature of the President's duties and
the symbolic attributes of his office. The questions now to-
be examined are (a) whether the Vice President in his own
right is vested with constitutional and statutory duties so
unique and important that they may not be disturbed by a
criminal prosecution and (b) whether such prosecution would
do irreparable harm to the institution of the Presidency because
the Vice President may at .any time become President; i.e., a
theory of Vice Presidential immunity derivative from Presidential
immunity. In making that evalvation we start out from the
premise that immunity from prosecution is basically contrary
to the spirit of the Constitution and it may be resorted to
only if the considerations leading to it are irrefutable.

A, Duties of the Vice President pursuant to Statute,
Reorganization Plan, or Executive Order.

The Vice President serves on a number of Boards and
Commissions pursuant to statute, Reorganization Plan or
Executive order. He is a member of the Establishment of the
Smithsonian Institution, a Regent thereof, and presides over
certain meetings of the members of the Institution in the
absence of the President. 20 U.S.C. 41, 42, 45, He is the
Chairman of the National Council on Marine Resources and

Engineering Development (33 U.s.C. 1102), 28/ and a membér :

28/ 33 U.S.C. 1102(c) authorizes the President to designate
one of the members of the Council to preside over its meetings

during the absence, disability, or unavailability of the Chairman.
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cf the National Security Council (50 U.S.C. 402). 1In addition,
he is a member of the Cabinet Committee on Economic Policy
(Executive QOrder No. 11453); Chairman of the National Council
on Indian Opportunity (Executive. Order No. 11399, as amended
by Executive Order No. 11551); and Chairman of the President's
Council on Youth Opportunity (Executive Order No. 11330, as
amended by Executive Order No. 11547)~ He has '"immediate
supervision'" over the Office of Intergovernmental Relations
(Executive Order No. 11455), and is a member of the Domestic

 Geuncil (Reorgan17at10n Plan No. 2 of 1970, sec. 201).

The Operatlons of none of those govelnmental ent1t1es

.would be jeopardized if the Vice President could not attend

them. Regarding such functions the role of the Vice President
can be analogized to that of a cabinet officer,

B. Duties of the Vice President under the Constitution.

Under the Constitution the Vice President has the following
duties:

i. He shall be President of the Senate. Article I,
section 3, clause 4. The Senate, however, shall elect a
President pro tempore to act as Pre31dent of the Senate in
the event the Vice President is absent or exercises the Office
of the President. (Article I, section 3, clause 5).

ii. Break a tie if the Senate is evenly divided.
(Article I, section 3, clause 4).

iii. ~Become President in the case of the removal,

death or resignation of the President (Twenty- flfth Amendment
section 1) -

iv. Become Acting President in the event that the
President is unable to discharge the powers -and duties of
his office (Twenty-fifth Amendment, secs. 3 and 4).

The Vice President's functions as President of the?Seﬁate
clearly are not unique. The Constitution specifically provides
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for;aﬁghbstitute,in the person of the President pro tempore
of the Senate. With respect to his responsibility as tie
breaker his immunity from criminal prosecution should be
analogized to that of Members of Congress under Article I,
. section 6, clause 1 of the Constitution. That congressional
e Eo I mMMUNA £y from arrest does not extend to treason, felony, and

l
|
P ! .
'*¢ .~ ..~--breach of the peace, i.e., virtually the entire 5pectrum‘of

~criminal proceedings. The mere possibility that the Vice
President may have to cast a tie-breaking vote would therefore
~-met justify his dmmunity-from-eriminal -proceedings.

This leaves the question whether the responsibilities

and the position of the Vice President as potential President

or Acting President are inconsistent with his amenability to
criminal proceedings, so that on a derivative basis he would
share the President's immunity. As in the case of the Presidency,
this issue will be analyzed (a) in terms of the direct inter-
ference with the performance of his duties and functions, and

(b) with the symbolic impact on the dignity of the Presidency.

1. Direct or formal interference with the conduct of
the Vice Presidency. The issue here is whether immediate
availability of the Vice President to assume the duties of
i the President or Acting President is so important that he
should not be even trmporarily incapacitated by trial or p0531ble
incarceration. (The Vice President would become President in
event of death, resignation or removal of the President, and
é would become Acting President in the event the President were

- ' found under the Twenty-fifth Amendment to be incapacitated,):

The principal responsibility of the Vice President is to be
ready to serve as President or Acting President should the
occasion arise, thereby avoiding any interruption in the
continuity of the office of the President., This duty 'to stand
! and wait'" is of the highest constitutional and institutional

| importance. Judicial proceedings which could interfere with

| readiness to serve therefore require careful scrutiny.

'(§ .. At the same time we must note the highly contingent,

nature of the possibility that the Vice President WOuldﬁb
called to assume the office of President ox Acting President.
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Moreover, it has not been the custom to sequester the Vice
President to make certain that he is always available to
assume his potential Presidential duties_at a moment's notice,
The Vice President is frequently absent from the capital,
possibly in remote and inaccessible parts of the country,29/

~or even abroad on ceremonial functions. Nothing, of course,

can prevent him from being sick or otherw1se temporarily

1ncapac1tated .
Under .such .a practical interpretation of the extent of

the Vice President's immediate availability, it appears as a

general proposition that his duty to stand and wait does not

necessarily require his total immunity from criminal prose-~

cution. If the Office of the Presidency was vacated while a

criminal proceeding was being conducted against the Vice

President, the process could be halted at once. Whether or

not impeachment proceedings would then ensue against the

former Vice President, now President, would depend on the will

of Congress. The 51tuat10n then would be exactly the same as

if the Vice President had been President when the allegations

of criminality first surfaced -- no better, no worse. Thus,

a criminal dindictment -against - a Vice President nmeed not abrogate

in any way his constitutional duty to stand and wait. This

duty, therefore, does not afford a basis for granting to a

Vice President immunity from criminal prosecution. '

As a further practical observation, it may be noted that
if a trial of the Vice President proceeded to a sentence of
imprisonment; and were sustained in what might be expected
to be an expeditious appeal, the Vice President might well
resign. He could be replaced under the Twenty-fifth
Amendment's procedure for filling a '"vacancy'" in the office
of Vice President. Thus, the uninterruptibility of the
Presidency would be preserved. There is, of course, no
provision in the Constitution (other than impeachment and
removal) for determining that a Vice President is incapacitated.
The Constitution contains stch incapacity-determination
process only for the Presidency.

29/ Note the delay in reaching Vice President Coolldge on hlS
father's farm after President Harding's death.
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Instltutlon of criminal proceedings agalnst the

”“Vlce President could, however, inject uncertainties’ into

\““the Presidential SUCCESSlOH. If a Vice President is ‘
-under indictwment or sentence of imprisonment, it could be

- claimed that he is incapacitated to succeed to the Presidency,
- and that the Speaker of the House of Representatives is

next in line of succession. In that event the political
stability of the nation could be seriously disrupted as the'
result of the failure of the Constitution to provide a
procedure to resolve that question. The matter would come
to a head if an actual vacancy in the Presidency should then
occur, No one can foresee all of the contingencies which
might arise in this situation. It might be reasonable to
speculate that the Congress might claim an authoritative
power in itself to resolve the matter, but if it did so by
any vote falling short of the two-thirds Senate vote required
to remove by the impeachment process, further uncertainties
could ensue. Alternatively, the situation might give rise
to a modern analogy to the Electoral Commission which was
set up to resolve the Hayes-Tilden dispute.

To be sure, any action which could cast a doubt on
the Vice President's capacity to succeed to the Presidency
poses a serious question. Nevertheless, there are hazards
also in having unresolved criminal charges hanging over
the head of a Vice President, and the foregoing set of
difficult scenarios is highly contingent. We suggest,
therefore, that the rather remote possibility that the
Vice President's capacity might be questioned would not
justify a conclusion that the Vice President is immune
from criminal prosecution.

5
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2. Practical interference with the power to govern and
the svmbolic significance of the Vice Presidency.--Turning
now from the question of direct and formal interferences to

“the issue of symbolic and other practical.interferences with
‘the power to govern (as discussed in Part II-B-4), it may be

observed that if it is felt these latter considerations are
germane for the President, they are also germane for the
Vice "‘President, although pOSSlbly to a lesser degree. Clearly .

~ .the ‘authority of the Presidency would ‘suffer immeasurably-

were it to pass to a Vice President under indictment or

~to 'one '‘taken from criminal custody by a 'set of curious

chances,'" to paraphrase the Mikado. But the damage could be

similar--or even more serious--if the Presidency passed to .
a Vice President against whom serious charges were in every-
one's mouth and who could neither be brought to justice nor
given an opportunity to clear himself.

Again, because of the contingent nature of Vice Presi-
dential succession to the Presidency, we feel that the
potential problems in this area too should be faced and
solved by political [ox other] means as they occur, rather
than be ignored under a theory of total immunity from
criminal prosecuticon. I1f, for example, actual or threatened
criminal prosecution should result in a resignation, the
Vice Presidential office could be refilled by the procedures
of the Twenty-fifth Amendment.

3. Evaluation.--There is cne fundamental recurring
problem in the above discussion. Should the Vice President
be treated as if he were the President himself or his alter
ego, because he is only one heart beat away from taking that
position? Alternatively, should the stress be placed on the
contingent nature of his assumption of the Presidential
office? A reasonable approach toward the solution of this
dilemma would be the consideration that the criminal prose-
cution would not directly and immediately interfere with
the performance of the Presidentiai duties and with the
Presidential office itself, but rather with the Vice
President's ability to succeed to the Presidency and th@
effect thereof on that lDStltUtlon.
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As indicated above, the prosecution of a Vice President
would not legally or actually preclude his assumption of the
Presidential duties because the proceedings could always be
interrupted in that event. The problem therefore is basically
of a political nature, viz., whether a Vice President against

‘whom criminal charges have been made, who perhaps has been

indicted, and who perhaps has been convicted can effectively
perform the duties of the President. - This political question
is not solved by providing for immunity from criminal prose-

cution. Even if there were no indictment and trial, the

very existence of those charges would hamper the Vice President
in the performance of his Presidential duties almost as much

" as if he were tried and convicted. Indeed, he might be in a
‘better position if he were able to vindicate himself before a

court while he is Vice President.30/

In sum, although one cannot entirely be free from doubt in
this unprecedented area, it is, nevertheless, concluded that
the case for granting the Vice ‘President lmmunlty from criminal

" prosecution has not been made.

Having established the proposition that the Vice President

~ does not chare the immunity suggested for the President, be-

cause the various considerations which support such lmmunlty

do net relate directly to the Vice President, the public in=-
terest in going forxward with investigation and possible indict-
ment of tne Vice President is supported stromngly by two additional
factors.

a. The alleged presence of co-conspirators

We understand that there are allegations to the effect
that the Vice President was a member of a conspiracy. If
true, there is a substantial public interest in including the
Vice President in the on-going investigation and possible indict-
ment proceedings. Failure to do so might not only preclude the
opportunity to bring co-conspirators to justice, but also

30/ To recapitulate we conclude that the President must be
denied that opportunity to vindicate himself because th%F would
interfere with the performance of his official duties, gnd
inevitably be inconsistent with his control of the prosecution
and the pardoning power. : '
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prcjudice the Vice President.

The prosecution also would be severely hampered by the
withholding from the grand jury of those elements of the
alleged conspiracy linked to the Vice.President. As a result
the activities of the alleged co-conspirators could not be
fully disclosed and evaluated, which might redound unfairly
to their benefit. At the same time, the Vice President might
be unfairly linked by innuendo or incomplete disclosure of
facts- to the dlleged conspiracy. In short any resultant
delay in the proceedings would benefit the co-conspirators, hamper
the prosecution, and postpone a possible exoneration of the
Vice President,. ‘

b. The statute of limitations_problem

Another circumstance counselling prompt presentation
of evidence to the grand jury is that the statute of limita-
tions is about to bar the prosecution of the alleged offenders
with respect to some or all of the offenses. The problem
presented by the statute of limitations would be avoided by an
indictment within the statutorily specified period,

After indiectment, the question whether the Government
should press for imm-:diate trial or delay prosecution until
the expiration of the Vice President's duties involves questions
of trial strategy (e.g., relation .to possible co-conspirators
as just discussed) and criminal procedure (e.g., right to a
speedy trial) which cother Divisions may be more competent to
evaluate in the light of all of the facts,

Robert G. Dixon, Jr.
- Assistant Attorney General
Office of Legal Counsel
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