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I Re: Amenabj l L t y  of t h e  Fresident:, Vice 
P r e s i d e n t  and o t h e r  C i v i l  O f f i c e r s  t o  

i ' 
I F cde ra l  Criminal Prosecut ion  whi le  i n  

i O f f  i c e .  --- 
I 

The  ques t ion  whether a  c iv i l .  o f f i c e r  -. 1/ of t h e  f e d e r a l  
govermnent call be t h e  s u b j e c t  of  c r imina l  proceedings whi le  
he i s  s t i l l  in. o f f i c e  bas been debated eve r  s i n c e  t h e  
ear1ies .c  days of  hhc Zepublic.  This  i i lquiry r a i s e s  t h e  
foliowLng s e p a r a t e  al-though t o  some e x t e n t  i n t e r r e l a t e d  
i s s u e s .  -..- F i r s t  Y whether t h e  c o n s t i t u t i o n a l  p rov i s ions  
governing irnpezchment , viewed i n  genera l  t e r m s ,  p r o h i b i t  
t h e  i n s t i t u t i o n  o f  f e d e r a l  c r i m i n a l  proceedings p r i o r  t o  
t h e  exhaus t i o n  of t h e  impeachnent process ,  Second, i f  t h e  
f i r s t  ques t ion  i.s answered i n  the  nega t ive ,  whether and t o  
wha t  e x t e n t  t h e  P r e s i d e n t  a s  head of t h e  Execut ive branch 
0 5  the Govern.rr.,ent i s  amenable t o  t h e  ju r i sc  i c  t ion o f  t h e  
f e d e r z l  cour t s  a s  a  p o t e n i ~ i a l  c r imina l  defendant .  Thi rd  --> 
i f  :':t-. be detern ined  t h a t  t h e  PresS.dent i s  irnmune from c r i m i ~ a l  
proscccltion because of  t h e  s p e c i a l  n a t u r e  of h i s  o f f i c e ,  
whether and t o  s h a t  e x t e n t  such icmunity i s  shared  by t h e  
Vlcc Pres iden t .  

Fiust tfic Impacl~ment  Process be Completed 
Eefore CrFi71i a a l  - Proceedings May be I n s t i t u t e d  
Against  a  Person - Who i s  L iab le  t o  Impeachment? 

A .  Textual  and H i s t o r i c a l  Support $or  P r o p o s i t i p n  t h a t  
Iml>eackment Need Not ?recede Indictment .  

1/ For a d i s c u s s i o n  o f  t h e  d e f i n i t i o n  o f  " c i v i l  o f f i c e r "  as - 
t h a t  term i s  used i n  A r t i c l e  ]:I, s e c t i o n  4  o f  t h e  C o n s t i t u t i o n ,  
s e e  pp. 8-3 i n f r a .  - 

I 



I 
1 1. Views of  c a r l y c o r m > e n t r ~ t c r s .  Articl-e IT, sec t ion  4 

of the Consritutsion provides: 

- "T!le Presiden;:, t h e  Vicz Presiderat and a l l  C i v i l  
OffLcers of the Uni t ed  States, s h d l  be removed 
f r o n  Of f i ce  on h p e a e h e n t  :or, and Conviction 
of Treason, 3rLber7, or o t h e r  high crimes and 
I~lfsdemanors. I I 

- ,  ... 
-. Article I, secrion 3 ,  clause 7 providas: 

"3udgoent in cases of Lnpeachent: s h a l l  not extend 
further  than to rc~oval from O f f i c e ,  and disquali- 
f ica t ion  t o  hold and enjoy any Of ?ice of honor, 
Trust or  P r o f i t  under the U n i r e d  States; but the 
Party convicted s>xill n e v e r t h e 3 . e ~ ~  be liable and 
subject t o  Indictnenc,  T r i a L ,  J u d p t n t  and Punlsh- 
n m t ,  accordkg  to Law,'' 

The suggestion has been ~ t l d s  that Article I, section 3,  
clause 7 p r o h i b i t s  the i n s t f t u f t ~ n  of ckLi7hal proceedinis 
a g a i n s t  a person subject  to iapeilc';.szent prior to t he  ternina- 
t b n  of %npeachmlerzt prsceedhgs.?, /  Scppor t  for t h t s  n r g u ~ e n t  -- - 
itas been sought in Alexander r twl i l ton  ' a description of thz 
p e r t i n e n t  cons tlrsti~nzl prs-$ision LQ t he  Federa l i s t  Nos. 65, 
69 and 77, whl'ch ex?!-iiLz t h a t  aftzb- rremovzl. by way of +ha- 
peachwnt the offender 3 3  stll?. l i ab l e  to c r h i n a i  proszcu- 
r i on  in t h e  ozdinary coorse of la%. 

2/  We are using rhe  tern ' ' t e n h a t i o n  of the  - h p e a c b c n t  pro- - 
ceed-ings" r a t h e r  than "t-ezoval by way a£ iUi ieac~wnt1 '  i n  viev - 

of the  statement i n  S to ry ,  - C ~ ~ m z n z a r i ~ s  on t h e  Constitution 
of  the Uni ted  S t a t e s i  Vo1. X, s e c ,  782, quoted  below, chat - 
. c r l n h a l  proceedbgs ray be instituted, e i t h e r  after an - ac- 
quittal or  conv ic t ion  in t h e  court o2 3.i"-peach~ent. The con- 
c l u s i o n  t h a t  acquittal by the  S s x i c o  does not Sar  c r i e h a l  
prosecution follows from t h a  consideration that such an ac- 
quittal ray  be based, ss d i v s u s s e d  h f r a ,  on j-xxisdictional 
grounds,  - e.g., t ha t  the defendant  is not an o f f l ce r  of the 
Uni ted  S t a t e s  i n  t he  constitutional ssnse, o r  oit discrer iof iaq  
grounds, e.g., t h a t  t h ~  defendant no longer I s  an o f f i ce r  of 
t h e  United S t a t e s  and unl-f.'ely to be rea?pointcd o r  reelected, 
o r  on grounds which are pare ly  j u r i s d i c ~ i o n a l  and pa r t ly  sub- 
s tant ive ,  c.g., t h a t  the ogfensz  was n o t  of an  hpeachable 
na ture .  
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I Article I, section 3 ,  c lause  7, however, does not say I >- 

t h a t  8 person subjec t  to i q e a c h m n t  nay Le  t r i e d  only after 

I the conyletion cf that process, Instead the c o n s t i t u t i o m l  
I 

I provis ion uses the  term "neverrheless." 3/ The purpose of 
thLo clavue rhtls is iso permit criminal p?osecution Fn s p i t e  
of chs p r i o r  s d f v d i w t i o n  by the Senate, --  i,e., to forestall, 
a b u b l c ~  j c ~ p a r c i y ~  a r g m n t .  

t '  - 

- I k speech l a d e  b y  b;+-har :-5;rrtin--who had been a member 
_of t h e  C m s  t i t u t i o c a l  Convention--durhg the bpeachmmt 
proceedirtgs of 3ust9cs Chase ohowa that Article I, section - 3 ,  c ladse : was d e a i g e d  to overcoae a c l a h  of double 
j e o p a r d y  ra?hez Chan to require that  i q m c b n t  mst pre- 

I cede any erknkal proceedings. iirnals 0 2  Conqess ,  8th Cons., 
26 Sess . , col . 432.  S - h i l a r l y  Xr. Justice S C o r y  f eaches i n  
his  C o ~ n e r a r i e s  oa the Coostitztian: -- - 

"12 eA.5 court of hpeacPaests is ~ K P I ~  to 
PL~Q~IOUICC a s=teilco. of removal. from off ice and 
"be L..' other disabiLities7 then  it 5s h d i s p e n s a b l e  
tlm:: 2 r o ~ ; ~ i m  shoul3 ha w-de thgr the coriimn 
cr ihuna ' is  of JustLce sirculd te a@ 21Certy 20 
e n t a r t a i z  jmisdict2c.m of the o2f ence f o r  the 

# 

purpes e .=I in? liccS.ng the c w m n  punisiment . 
. . 

o;;:?llca'c2.e 5s snoff F c q ~ l  oEfw.ders. Otherwise, 
iz m5gSt be uartcr of ex trem doubt: whetkr, 
consl.stenrly w i t h  . the  p e a t  -xFs above acntfmed, 
estahl-lshed f o r  L\e security of t h e  life and 
l M v  and 115erty  of the  citizen, a second t r i a l  
$or g k l e  sare offence cau ld  7% had, e i the r  a f t e r  
an a c q i t t d  or a ~ c m ~ c t i m ,  in the court of 
bpeachnents." 'dol. I, see ,  782. 

b w l e ,  zyot'ner e a r l y  cocaentator, states in his View on 
the C m s t i t u r i . o n  of the United States  oE A'nerica (1829)  at 
p. 2iS: 

"- 
- .  

3 /  ";his provisdan was renderzd necessary because the.:Consti- - 
t u t l o n  1iaits t h e  j u d . p ~ a t  of iropeachment to rcmoval and 

.I disqua i -1 f i ca t ion ,  r,~'nilo under Pnfi ish law the llouse of  b i d e  
! 
i 

dLd a130 ixpose severe criminal sanctions i n c l u d i n ~  t h e  
das'c1.l penalty !.a cases of cmvic t ion  on bpeachmenic. S t o q ,  1 op. c i t . ,  VoL.  'i, $ 5  784 ,  7'5; B a w l e ,  A V i m  ot' the Consti- 

i 
I t u t i o n ,  p .  2 L 7 .  
.! P 
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1 "But t h e  o rd ina ry  t r i b u n a l s ,  a s  w e  s h a l l  see, 
I 
! .. 

a r e  not  precluded,  e i t h e r  be fo re  o r  a f t e r  an 
, 

i impeachment, from takLng cognizance o f  t h e  
1 p u b l i c  and o f f  i c ' i a l  delinquency;"- (Emphasis 
j . . 

. added.)  - 
.< I 
\?. I 

'*{ 2 .  I n t e r p r e t a t i o n s  of  t h e  impeachment c l a u s e  by 
I o f f  l c i a l  bodies .  The p r a c t i c a l  i n t e r p r e t a t i o n  of  t h e  Cons ti- 
I '- t u t i o n  has been t o  t h e  same e f f e c t .  During t h e  l t f e  o f  t h e  
i 
I Republic impeachment proceedings have been i n s t i t u t e d  only 

a g a i n s t  12 o f f i c e r s  o f  t h e  United S t a t e s .  Congressional  
Di rec to ry ,  93 Cong., 1s t  S e s s . ,  p. 402 .  1 n t h e  same t i m e ,  
presumably s c o r e s ,  i f  n o t  hundreds,  of  o f f i c e r s  o f  t h e  United 
S t a t e s  have been s u b j e c t  t o  c r i m i n a l  proceedings f o r  o f f e n s e s  
f o r  which they could have been impeached. 

It may be suggested t h a t  i t  i s  no answer t o  say  t h a t  i n  
most i n s t a n c e s  t h e  o f f i c e r  presumably had res igned  o r  been 
removed by t h e  t ime he had been t r i e d .  I f  i t  r e a l l y  i s  
t h e  import o f  A r t i c l e  I ,  s e c t i o n  3 ,  c l a u s e  7, t h a t  a n  o f f i c e r  
of  t h e  United S t a t e s  may b e  sub jec ted  t o  c r i m i n a l  proceed- 
i n g s  on ly  a f t e r  t h e  conclus ion  o f  che impcact~ment procedure,  
t h e  ques t ion  of  whether he i s  s t i l l  i n  o f f i c e  a t  t h e  t ime 
of  t h e  c r i m i n a l  t r j - a 1  can be  viewed as i n m a t e r i a l .  The 
c o n s t i t u t i o n a l  t e x t  does not  con ta in  xny express  excep t ion  
t o  t h a t  e f f e c t .  Moreover, res ignat i -on  o r  removal a rguably  
does no t t e rmina te  t h e  impeachment power a s  a m a t t e r  o f  law. 51 
It is  t r u e  t h a t  a s  a p r a c t i c a l  m a t t e r ,  t h e  House o f  Repre- 
s e n t a t i v e s  and t h e  Senate  a r e  r e l u c t a n t  t o  e x e r c i s e  t h e i r  t i m e -  
consuming impeachment func t ions  a f t e r  a c a s e  has  become o f  
less moment, because t h e  o f f e n d e r  i s  no longer  i n  o f f i c e ,  
e s p e c i a l l y  a f t e r  he had renounced a l l  monetary claims a g a i n s t  
t h e  United S t a t e s .  5/  However, because t h e  s a n c t i o n s  f o r  
impeachment include-disqual i f i c a t  i o n  t o  hold a f e d e r a l  o f  £ i c e  , 

4 /  The C o n s t i t u t i o n  o f  t h e  United S t a t e s ,  Analysis  and - 
I n t e r p r e t a t i o n ,  S. Doc. No. 39, 85 th  Cong., 1st Sess . ,  
p. 556; H.  Rept. 1639, 79th Cong., 2d Scss . .  pp. 38-39. 

5 1  See t h e  d i s m i s s a l  of  t h e  proceedings a g a i n s t  Sena to r  - 
Blount and former S e c r e t a r y  o f  War Belknap, and H. Rept. 
1639, supra ,  pp. 1-2. 



a s  we l l  a s  removal, an  impeachment proceeding instituted 
subsequent t o  completion of  t h e  t e r m ,  r e s i g n a t i o n ,  o r  d i smissa l ,  
would no t  be a  b o o t l e s s  a c t .  And y e t  i t  would seem t o  be an 
unreasonable i n t e r p r e t a t i o n  oT t h e  C o n s t i t u t i o n  t o  move from 
t h e  la t ter  propos ic ian  t o  t h e  conc lus inn--necessary  under 
t h e  argument t h a t  in?peachment must precede ind ic tmen t - - tha t  
an  o f  fending f e d e r a l  o f f i c e r  acqu i res  a l i f e t h e  immunity 
a g a i n s t  indictment  un less  t h e  Congress t akes  t i m e  t o  impeach 
11 i n .  ,+, -. 

There have been s e v e r a l  ins t ances  of  1eg i s l a t i~ :e  a c t i o n s  
envisaging  t h e  c r imina l  prosecut ion  of  persons whi le  s t i l l  i n  
o f f i c e ,  and of  t h e  a c t u a l  i n s t i t u t i o n  o f  c r i m i n a l  proceedings 
a g a i n s t  f e d e r a l  o f f i c e r s  whi l e  i n  o f f i c e .  

i. Sect ion  21  of t h e  Act 02 A p r i l  30,  1790, 1 S t a t .  
1 1 7 ,  t h a t  a  judge convicted of having accepted  a 
b r i b e  " s h a l l  fo rever  be d i s q u a l i f i e d  t o  hold  any o f f i c e  o f  
hcnour, t r u s t  o r  p r o f i t  under t h e  United S t a t e s . "  The d i s -  
q u a l i f i c a t i o n  provis ion  of  t h i s  s e c t i o n  thus  i n d i c a t e s  t h a t  
Congress a n t i c i p a t e d  c r i m i n a l  t r i a l s  f o r  b r ibe ry - -an  irnpeach- 
a b l e  o f fense - -p r io r  t o  a  j u d g ~ n m t  o f  t h e  Senate  providing f o r  
t h e  removal and d i s q u a l i f i c a t i o n  c f  t h e  o f fender .  It should 
be  remembered t h a t  t h i s  s t a t u t e  was enacted by che F i r s t  
Congress many members of  s d ~ l c h  had been members of t h e  Const i -  
t u t i o n a l  Conventicn. Obviously they ,  and P r e s i d e n t  Washington 
who approved t h e  l e g i s l a t i ~ n ,  d i d  not  f e e l  t h a t  i t  v i o l a t e d  
t h e  Cons t i tu t ion .  The d i s q u a l i f i c a t i o n  c l a s e  i s  now a  p a r t  
o f  t h e  genera l  b r i b e r y  s t a t u t e  and a p p l i e s  t o  every a f f i c e r  
o f  t h e  United S t a t e s .  18 U.S.C. 5 201(e) .  

ii. I n  1796, Attorney General Lee advised  t h e  House 
o f  ~ e ~ r e s e n t a t i v e s  t h a t  i f  a  judge is convic ted  o f  a  s e r i o u s  
crime h i s  "removal from o f f i c e  may and cught  i:n be a p a r t  of 
t h e  punishment." H e  continued t h a t ,  s ince t h e  j u d i c i a l  t e n u r e  
i s  dur ing  good behavior ,  a  judge could not  be r e m v e d  un less  
l a w f u l l y  convic ted  of  some o f f i c i - a1  rnLsconduct by way of 
I I information,  o r  by an i n d i c t n e n ~  b e f o r e  an o rd ina ry  c o u r t ,  
o r  by impeachment be fo re  t h e  Scnate  of  t h e  United S t a t e s . "  
The Attorney General c ~ n c l u d e d  Chat whi le  impeachn~enti"seems, 
i n  g e n e r a l  cases ,  tobe b e s t  s u i ~ e d  t o  t h e  t r i a l  o f  s o  h igh  
and important an o f f i c e r "  i t  was no t  tile only  method, and i n  
t h e  p a r t i c u l a r  circumstances hc r e c ~ ~ n e n d e d  t r i a l  of  t h e  
judge by information o r  i n d i c t m e n t .  3 Hinds, Precedents  of 



the 'rlouse of Reprcscntaclves 982-933, Alner!.can State Papers 
(;.!isc.) Vol. I., p.  151. The House Coir~zittee,  to which the 
rzarter had been referred, concurred in t l~ae:  recommendation. 
IIinds,  -- <bid., Annals 02 Congress, 4th Coag. , 2d Sess . ,  col. 
2321). IIsrc aqain it was felt at t ha t  early stage of OUT con- 
s t2mtfonal  liEa that, at least .In regard Po judges, impeach- 
ment did not have to precede tha instifrution of criminal 
proceedings. Xence, Congress could pxovide f o r  r e n ~ v d  of a 
juiige f o r  bad Sehavior, evidenced by a c r inka l  convic,+,iun, 
although it has nor  done so, e x c e p t  h t he  instancs of a 
bribery convict~on. 61 

%if. Circuiz Judga Davis retirod .i-t 9339 under the* - 
provisions of ghat is no% 28 U.S.C. =LCD). 7 /  Borlc-ln, - The 
C o r r u p t  Judqa, 116. In 1941 hrr w s  ia&icted-for 05structing 
justice and tr fed  txdcs. 3 3  both cases the jury was unable - 
to ag-nze zmd the IndicPmnt was *dtima"Lly ddismissed. -- I d  * 
p. 119. On17 *en dld the Atbolney General request Congress 
PIG hpeadl Judga D d s ,  The Larter theuc2t~r)on resignal E r o m  
office w a i d g  d.1 rarirment aa.d pals ion rlght3. Sd_,, at 
p. 120. This b effeck m0tc4 the need f o r  fmpeachment, but 
ar,;=uably not tha power of i z p e a c l ~ s n t .  Szs -- su7ra. 

IT. Judge A l b e r t  W ,  .32bson was inv~st5,i;a~~d by a - 
grace? jury n d  t e s t i f e e d  bsfora T"i p r i s r  i-3 h3.s r2sigmtion 
f m  ofElce, See F i n d h q  02 Fzc:;: 23 in .7ohnsoz v. Unfted --- 
Statzs ,  122 C. 21. 100, IOi (1952) .  

v. T ~ s  Cepartmnt cf 21r3.e;lce concluded 5 2370 m - 
the s'irength of precedents 43 f m-d $2 ,  E L V ~ ~  r z h a t ,  z r h i n a l  
proceedings z d d  be t m t i w t z d  a g a h s t  a s i t t h s  Justfce of 
the  3~preme Court. Slzogaa, A - fZuestinn 0 5  Jud,wnt_, 230-233, 

6 /  Coanerce Judge Arch'odd was kvesr5gatad by t h e  Ceparmsnt .- 
of Justice p r i o r  to his ~ h p z a c h i t  Fn 1312. I*L IS,  howev?r, 
not apparat- whether t h i s  was a fo-m2. g r a d  jury fmestiga- 
t ion.  Carpenter, JudieJ.al Teuure  5 tho United States, 145; 
Shogan, A Q~estion of Jud:y.ene, 232. 

7/ A retired judga remins i n  oE2ice; he ?ogsssses 'LheiiigSt - 
to receive the salary of h l s  office m d  retains Khe capacity 
to perfarm j u d i c i a l  fxnctionu upon clesipatfon and assignment, 
28 U.S.C. 294, 



v i .  C i r c u i t  Judge IZerner was r e c e n t l y  subj  ec  t e d  - 
t o  a  grand j u r y  i n v e s t i g a t i o n ,  i c d i c t e d ,  and convic ted  whi l e  
s t i l l  i n  o f f i c z .  The q u e s t i o n  whether c r i m i n a l  proceedings 
can precede impeaclment has been r a i s e d  f o r  t h e  f i r s t  t i m e  
on appea l .  

.- I n  sum, t h e  a n a l y s i s  of  t h e  t e x t  of  t h e  C o n s t i t u t i o n  and . 
i t s  practj .ca1 i n t e r p r e t a t i o n  i n d i c a t e  t h a t  t h e  C o n s t i t u t i o n  
does not  r e q u i r e  t h e  t e rmina t ion  02  impeachment proceedings 
be fo re  an o f f i c e r  o f  t h e  United S t a t e s  may be sub jec ted  t o  
crimTnal proceedings.  The cavea t  is  t h a t  a l l  o f  t h e  above 
i n s t a n c e s  concerned judges,  who possess  t e n u r e  under A r t i c l e  

11 - 111 only  dur ing  good behavior ,"  a  p rov i s ion  no t  r e l e v a n t  t o  

. - o t h e r  o f f i c e r s .  However, a l though t h i s  c l a u s e  may be t h e  
b a s i s  f o r  a cofigressional  power t o  remove judges by processes  
c t h e r  than  impeachment, i t  i s  n o t  d i r e c t l y  r e spons ive  t o  t h e  
q u e s t i o n  whether impeachment must precede c r i m i n a l  ind ic tmen t ,  
n o r  was t h e  c l a u s e  t h e  b a s i s  f o r  t h e  a c t i c n s  i n  t h e  h i s t o r i c  
i n s t a n c e s  noted above. 

B .  Troublesome I m p l i c a t i o n s  o f  a  P r o p o s i t i o n  t h a t  
Impeachment ;.Ills t Precede Indic tment .  

The oppos i t z  conclus ion ,  - v i z . ,  t h a t  a  person who i s  
s u b j e c t  t o  i m p e a c h e n t  is  not  s u b j e c t  t o  c r i m i n a l  p rosecu t ion  
p r i o r  t o  t h e  t e rmina t ion  o f  t h e  impeachrent proceedings would 
c r e a t e  s e r i o u s  p r a c t i c a l  d i f f i c u l t i e s  i n  t13e a d m i n i s t r a t i o n  
o f  t h e  cri-minai law, A s  s h a l l  be documented, i n f r a ,  every  
c r i m i n a l  t n v e s t i g a t i o n  and prosecutiol3 of  persons employed 
by t h e  United S t a t e s  would g i v e  r i se  t o  complex p re l imina ry  
ques t ions .  These i n c l u d e ,  f i r s t ,  whether t h e  s u s p e c t  is  
o r  w a s  an  of - f lcer  o f  t h e  United S t a t e s  w i t h i n  t h e  meaning of 
A r t i c l e  11, s e c t i o n  4 o f  t h e  C o n s t i t u t i o n ,  and second, whether 
t h e  o f f e n s e  i s  one f o r  which he could be impeached, Th i rd ,  
t h e r e  would a r i s e  troublesome c o r o l l a r y  i s s u e s  and q u e s t i o n s  
i n  t h e  f i e l d  o f  c o n s p i r a c i e s  and wi th  r e s p e c t  t o  t h e  l i m i -  
t a t i o n s  of c r l ~ t i n a l  proceedings.  An i n t e r p r e t a t i o n  o f  t h e  
Cons t i t u i  i on  which i r l j  e c t s  such compl ica t ions  i n t o  c r i m i n a l  
proceedings i s  no t  l i k e l y  t o  be a  c o r r e c t  one. Indeed, 
i m p r a c t i c a l  o r  s e l f - d e f e a t i n g  i n t e r p r e t a t i o n s  of  c o n s t i t u t i o n a l  
t e x t s  must be avoided. The Framers w e r e  experienced gnd 
p r a c t i c a l  men. This  f a c t ,  coupled wi th  t h e  purpos ive  s p i r i t  
of  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  s e t  by Chief J u s t i c e  Marshal l ,  



hasd ieen  t h e  foundat ion  f o r  t h e  endurance o f  o u r  c o n s t i t u -  
t i o n a l  system f o r  186 y e a r s .  

1, D e f i n i t i o n  o f  " c i v i l  o f f i c e r . "  I f  l i a b i l i t y  t o  i m -  
- peachment is  a p re l imina ry  b a r  t o  c r i m i n a l  p rosecu t ion  t h e  
.. %--. .+ - qGest ion n e c e s s a r i l y  arises as t o  who i s  a " C i v i l  O f f i c e r  o f  

. - - -  t h e  United S ta t e s"  w i t h i n  t h e  meaning o f  A r t i c l e  11, s e c t i o n  
4 ,  o f  t h e  C o n s t i t u t i o n .  An o f f i c e r  o f  t h e  United S t a t e s  has 
been de f ined  as a  person appoin ted  by one o f  t h e  methods 
prav ided  f o r  i n  A r t i c l e  11, s e c t i o n  2 ,  c l a u s e  2  o f  t h e  Con- - .  

s t i t u t i o n ,  - i . e . ,  - by t h e  P r e s i d e n t  by and wi th  t h e  a d v i c e  o f  
Sena te ,  o r ,  on t h e  b a s i s  o f  a s t a t u t o r y  a u t h o r i z a t i o n ,  by 
t h e  P r e s i d e n t  a lone ,  t h e  Courts  o f  Law, o r  a Head o f  a Depart-  
ment. United S t a t e s  v .  Mouat, 124 U.S. 303, 307 (1886). 

But as Chief J u s t i c e  Marsha l l ,  w h i l e  s i t t i n g  as a C i r c u i t  
J u s t i c e ,  po in ted  ou t  i n  F n i t e d  S t a t e s  v .  Mailrice, 2  Brock. 96,  
103, 25 Fed. Cas. 1211, 1214 (No. 15747) (C.C. V a .  , 1823) no t  
every  p u b l i c  employment i s  an  " o f f i c e . "  The l a t t e r  term 
"embraces t h e  ideas  o f  t e n u r e ,  d u r a t i o n ,  emolument, and d u t i e s . "  
Uni ted S t s t e s  v .  H a r t w e l l ,  5  Wall.  385, 393 (1867); Uni ted  -- 
S t a t e s  v .  Germaine, 99 U.S. 508, 511-512 (1878);  Auffmordt v .  
H e d d e ~ ,  137 U.S. 310, 326-328 (1890). The n o t i o n  o f  " o f f i c e "  
i n  t h e  c o n s t i t u t i o n a l  s e n s e  thus  presupposes a c e r t a i n  degree  
o f  c o n t i n u i t y ,  a  s ? e c i f i c a t i o n  o f  d u t i e s ,  and o f  compensation. 
The most important  a s p e c t  o f  t h i s  d e f i n i t i o n  appears  t o  be  t h e  
requirement  o f  t e n u r e  and d u r z t i o n .  An assignment which en- 
v i s a g e s  t h e  performance o f  a s i n g l e  s p e c i f i c  t a s k ,  o r  o f  
o c c a s i o n a l  and i n t e r m i t t e n t  d u t i e s ,  t h e  -- ad hoc p o s i t i o n ,  i s  
normally  no t  cons ide red  t o  b e  an  o f f i c e .  Uni ted S t a t e s  v. 
Germaine, sup ra ;  Auffmordt v .  Hedden, s u p r a ;  United S t a t e s  v .  
Maurice,  s u p r a ;  37 Op. A.G.  204; The ConsCitut ion o f  t h e  
Uni ted  S t a t e s  o f  America, Analys is  and I n t e r p r e t a t i o n s ,  S.  Doc. 
39,  88 th  Cong., 1st S e s s . ,  pp. 497, 500. - 8 /  

8 /  It i s  q u e s t i o n a b l e  whether t h e  u s u a l  e x c e p t i o n  o f  t h e  ad - - 
hot p o s i t i o n  from t h e  term "o f f i ce"  i s  a p p l i c a b l e  t o  t h e  
impeachment power; t h i s  r a i s e s  t h e  q u e s t i o n  v ~ h e t h e r ,  f o r >  
i n s t a n c e ,  a P r e s i d e n t i a l  agen t  appoin ted  t o  perform a!single 
d i p l o m a t i c  mission (S .  Doc. 39, sup ra ,  pp. 499-5013 could  
be  impeached f o r  b r i b e r y .  



The decislona of cha Suprem Cour t  defining the term 
"officer" in the const i tut ional  sense d i d  not involve a 
fur ther  laportant element, presumably because it was not 

~- relevant Lo the issues raised in them, -* viz * that an of f ice r  
In the constitutional sense mst also be invested with some 
portion of "ehe sovereim hnct ions  of the government. Mechap, 
A Treatise on the Lau of Pxblic, O f f l c d a n d  hbllc Offfcers, - 
s z c s .  1, 2 ,  =d 4 ,  and the authorities therein cited, H. Tiept. 
2205, S5Eh Cong., 3d Sess,, pp. 43-54; C a h  v, United States, 
73 F, S q p .  %019, 1321 (N.D., Ill-., 1947) ;  22 Cip. A.G. 187; i 

26 id. 24, 249 (i907). Ic the words of B. Rept. 2205, at 
p. 52, a parson errploy~d in t h e  Lkecutiie branch is an o f f i -  
cer m l y  .If he enforces the law in  a manner so as Co af fec t  
the rights of the people. A person employed by the United ' 

States r h o  = re ly  pe r fo rm the duties of an expert, o r  advises 
o r  negotiatzs without being able t o  p u t  in to  effect the re- 
sul t  of his advice oft s ~ g ~ a s t l o n s  therefore Es noe: a9 offlcer 
ta r h ~  c m s t i t x t i ~ ~ w l  serse. The r e q u f ~ ~ t :  tbt an i>f ficer 
3wst  be vented x i t h  s o m  elemznn: of the sovereign power of 
the  United Smtas, necessarfly cz~0-t~ the vast m j o r i t y  oS 
federal c m p l ~ y e e s  C m r ?  the scope of the irqeacfiment jurisdic- 
"Lion. There arn 9nl3 r e l a t i v e l y  f e w  persons !,a the Cederax 
e s t a b l f s b r n ~ ~ t  v b  acmafly have tie power to  make decisfons 
which ccncem the public, bu t  case-by-casz d e t e z m i w t  ion 
c m l d  bc diff icdt. 

m  he questions ;?!-ether the posi t ion  o:E a person employed 
by &e Federal  Govemient sa t i s f i e s  the requirements of 
tenure, duration,  emolunent, and duties, a d  whether any 
elements of the sovereigrity or' the United States are v e s t e d  
ia it, frequently give rise to complex questions of law m d  
fact ,  Bence, if sn of f i ce r  of L le  Linited Staces cznnot be 
proceeded against criminally prior  t o  the  tennZnation of the 
Lzeachment proceedings, those d i f f i c u l t  issues would be In- 
je t ted in to  the c r i m h a i  prosecution or' any sitting o r  o m e r  
f ede rz l  employee $3 order to determine whether or nor he is 
an officer i m m e  from c r i d n a l  prosecutlon untfl t r i a l  by 
the Senare. We seriously q u e s t i o n  that this i s  the true 
mart of the Coss t i t a t i on .  



2 .  Offenses sub jec t  t o  impeachment. I f  i t  were 
assurned arguendo, de sp i t e  our  otrn conclusion t o  the con t ra ry ,  
t h a t  at1 o f f i c e r  of t h e  Unitcd S t a t e s  is not  sub j ec t  t o  
c r h i n a 1  proceedings p r i o r  t o  t he  conclusion of impeachment 
proceedings, t h e  scope of  t h a t  immunity neces sa r i l y  would 
be I imited i-o offenses  sub j ec t  t o  impeachment. Such an  
a s s e r t e d  r u l e  au toma~ ica l l y '  would ccreate another  d i f f i c u l t -  
to-administer  j u r i s d i c t i o n a l  defense,  -. v i z  , whether t h e  
o f fense  i n  ques t ion i s  non-impeachable and the re fo re ,  sub j ec t  
imrrtediately t o  cr iminal  proceedings. 

According t o  A r t i c l e  11, sec t i on  4  of  t h e  Cons t i tu t ion ,  
o f f i c ~ r s  of t he  United S t a t e s  can be impeached f o r  "Treason, 

11 Bribery and o the r  high Crimes and Plisdemeanors. There i s  
no need t g  de f ine  t reason and br ibery .  But " [ a ] s  t h e r e  i s  
no enumeration of offenses  comprised under t h e  l a s t  two 
ca t ego r i e s ,  no l L t t l e  d i f f i c u l t y  has been experienced i n  
def in ing offenses  i r ~  such a  way t h a t  they f a l l  wi th in  t he  
meaning of t h e  c o n s t i t u t i o n a l  provis ions .  I t  The Cons t i tu t ion  
of  t he  ijnited S t a t e s ,  Analysis and I n t e r p r e t a t i o n ,  S. Doc. 
No. 39 ,  85th  Cons., 1st Sess . ,  p. 556. 

Early commentaiors ind ica ted  t h a t  "high Crimes and 
Misdemeez~rs" i s  a  term of a r t  intended t o  reach wrongs o f  
a  p o l i t i c a l  o r  o f  a  j u d i c i e l  cha rac t e r ,  n e i t h e r  l im i t ed  t o ,  
nor  encoxpassing a l l ,  i nd i c t ab l e  o f fenses .  - See, e.g .  , Story ,  
Conunentari.es --- 9 %. ?it., Vol. I ,  $ 5  749, 764. Some w r i t e r s  
s t r e s s e d  t he  p o l i t i c a l  na tu re  of  o f fenses  over  which a  
t r i b u n a l  f o r  the  t r i a l  o f  impeachments would have j u r i s d i c t i o n .  

111 - The F e d e r a l i s t ,  No. 65, Alexander Hamilton explained: 

"A wel l -cons t i tu ted  cou r t  f o r  t he  t r i a l  o f  
impeachments i s  an ob j ec t  not  more t o  be des i red  
rhan d i f f i c u l t  t o  be obtained i n  a government 
wholly e l e c t i v e .  The sub j ec t s  o f  i t s  j u r i s d i c -  
t i o n  a r e  those  offenses  which proceed from the  
misconduct of  publ ic  men, o r ,  i n  o t h e r  words, 



<+-- 
-a - 

from t h e  abuse o r  v i o l a t i o n  o f  some p u b l i c  t r u s t .  
They a r e  o f  a n a t u r e  which may wi th  p e c u l i a r  
p r o p r i e t y  be  denominated POLITICAL, a s  t hey  r e l a t e  
c h i e f l y  t o  i n j u r i e s  done immediately t o  t h e  

.. _.. . --- * s o c i e t y  i t s e l f . "  
. - - -  

- The fo l lowing  y e a r  du r ing  t h e  Grea t  Debate on t h e  Removal 

Power o f  t h e  P r e s i d e n t ,  James Madison submi t t ed  t h a t ,  i f  t h e  
P r e s i d e n t  improperly removed- - 

"from o f f i c e  a man whose m e r i t s  r e q u i r e  t h a t  
he  should  b e  cont inued  i n  it * * $c h e  [ t h e  
p r e s i d e n t ]  w i l l  be  impeachable by t h i s  House 
b e f o r e  t h e  Sena te  f o r  such a n  a c t  o f  maladmin- 
i s t r a t i o n ;  f o r  I contend t h a t  t h e  wanton removal 
o f  a m e r i t o r i o u s  o f f i c e r  would s u b j e c t  him t o  
impeachment and removal from h i s  own h igh  t r u s t . "  
Annals o f  Congress, 1st Cong., c o l .  498. 

I n  1790 and 1791 James Wilson, a s i g n e r  t o  t h e  D e c l a r a t i o n  
o f  Independence and Assoc ia t e  J u s t i c e  o f  t h e  Supreme Cour t ,  
i n  h i s  law l e c t u r e s ,  de f ined  t h e  te rm "h igh  misdemeanors" 
as ma lve r sa t ion  i n  o f f i c e  - 91 and he  a s s e r t e d :  

" I n  t h e  Uni ted S t a t e s  and i n  Pennsylvania ,  iinpeach- 
ments a r e  conf ined  t o  p o l i t i c a l  c h a r a c t e r s ,  t o  
p o l i t i c a l  cr imes and misdemeanors, and t o  p o l i t i -  
c a l  punisfiments." The Works of  James Wilson - 9  Vol.  
2 ,  pp. 165,  166. 

91 Malve r sa t ion  has  been d e f i n e d  as misbehavior  i n  o f f i c e .  - 
;owit t ,  Dictionary- o f  Engl i sh  Law. 



Story's detailed discussion of the rules governing 
impeachment, 9. "it. (Vol. I, secs. 742-813), also stresses 
the political nature of impeachable offenses, and assigns 
this as the reason why they are to be tried before a tribunal 
more familiar with political' practices-than the courts of 
law. See, e.g., secs. 749, 764-765, 800. He also points 
out that offenses subject to impeachment necessarily cannot 
be limited to statutory crimes.g/ He explained that if-- 

> *; 

"the silence of the statute-book '[is] to be 
deemed conclusive in favor of the party 
until Congress.have made a Legislative decla- 
ration and enumeration of the offences which 
shall be deemed high crimes and misdemeanors 
.L .L * the power of impeachment, except as to 
the two expressed cases, is a complete nullity, 
and the party is whoily dispunishahle, however, 
enormous may be his corruption or criminality. 

10/ Section 800 contains a recapitulation of the numerous - 
offenses which in English history had been subject to I 

impeachment. They included: Mislesding the King with un- 
constitutional opinions; attempts to subvert the fundamental, 
laws, and introduce arbitrary powers; attaching the great 
seal to an ignominious treaty; negl-ect to safeguard the sea 
by a lord admiral; betrayal of his trust by an ambassador, 
propounding and supporting pernicious and dishonorable measures 
by a privy counsellor; the receipt of exorbitant grants and 
incompatible employments by a confidential adviser'to the 
King. While Story felt that certain impeachments were unduly 
harsh and understandable only in the light of their age, such 
as giving bad counsel to the king, advising a prejudicial 
peace, enticing the king to act against the advice of Parliament, 
purchasing offices, giving medicine to the king without advice 
of physicians, preventing other persons from giving counsel 
to the king except in their presence, and procuring exorbitant 
personal grants from the king, he suggested that others were 
founded in the most salutary public justice; such as impeach- 
ments for malversations and neglects in office, for encouraging 
pirates, for official oppression, extortfons, and decc$its, 
and especially for putting good magistrates out of off-ice 
and advancing bad ones. 



I r  w i l l  not  be s u f f i c i e n t  t o  say t h a t ,  i n  t h e  
ca se s  where any offence  i s  punished by any 
s t a t u t e  of t h e  United S t a t e s ,  it may and ought 
t o  be deemed an impeachable of fence .  It i s  no t  
every of fence  t h a t  by t h e  Cons t i t u t i on  i s  s o  
impeachable. i t  must no t  only be an  o f fence ,  
bu t  a  h igh  crime and misdemeanor." Sec t ion  796. 
(Underscoring supp l i ed) .  r 

, 
! 
I Yet t o  c i t e  t he se  commentators and say t h a t  impeachments 1 
! . " . a r e  thought by some t o  be confined t o  wrongs of a  p o l i t i c a l  I 
I cha rac t e r  more a p t l y  cha r ac t e r i z e s  t h e  process  than d e f i n e s  
I t h e  of fense .  I n  s h o r t ,  i t  begs t h e  ques t ion  f o r  a  "pr iva te"  

-< 1 
I - o f f ense ,  of t h e  s o r t  t h a t  a  non-of f i ce r  may a l s o  commit, 1 

may have gross  p o l i t i c a l  r ami f i c a t i ons  i f  t h e  p e r p e t r a t o r  
i s  a pub l l c  o f f i c e r .  Is  an o f f ense  t h a t  b r ings  an  o f f i c e  
i n t o  d i s r e p u t e  and renders  it  dys func t iona l  a  " p o l i t i c a l "  
of fense?  

I 
I 
! Disregarding a func t i ona l  a n a l y s i s  of t h e  impeachment 

c l au se  suggested by t h e  above ques t i on ,  William Rawle, 
another  e a r l y  commentator, took a narrow view of t h e  t e r m  
"impeachaLle offenses." He would r e s t r i c t  i t  t o  o f fenses  
committed whi le  performing t h e  d u t i e s  of t h e  o f f i c e ?  

I T  The l cg l t ima t e  causes of impeachment 
have been a l ready  b r i e f l y  no t i ced .  They can 
only  have re fe rence  t o  pub l i c  c h a r a c t e r  and 
o f f i c i a l  duty.  The words of t h e  t e x t  a r e  
t r e a son ,  b r i b e r y ,  and o the r  high crimes and 
misdemeanors. The t r e a son  contemplated m u s t  
be a g a i n s t  t h e  United S t a t e s .  I n  gene ra l  
those  o f f e ~ c e s  which may be committed equa l ly  
by a  p r i v a t e  person a s  a  pub l i c  o f f i c e r ,  a r e  
no t   he sub j ec t s  of impeachment. Murder, 
burg la ry ,  r sbbery ,  and indeed a l l  o f fences  
not  im%edi.ately connected wi th  o f f i c e ,  except 
t h e  two expressly mentioned, a r e  l e f t  t o  t h e  
ordinary  course of j u d i c i a l  proceeding,  and 
n e i t h e r  house can r egu l a r l y  i n q u i r e  i n t o  them, 
except  f c r  t h e  purpose of e x p e l l i n g  t h e  member 
View on t h e  Cons t i t u t i on  of - t he  United S t a t e s  
o f  America (1829) a t  215. 



C e r t a i n l y ,  a c a s e  can be made t h a t  i f  impeachment 
i s  a process  by which t h e  f a i t h  i n  and i n t e g r i t y  and e f f e c -  
t i v e n e s s  of t h e  o f f i c e  of a n  of fending  incumbent can be 
r e s t o r e d , G /  o f fenses  which tend t o  b r ing  t h e  o f f i c e  i n t o  
d i s r e p u t e  o r  render  i t  dys func t iona l  should be impeachable 
whether o r  no t  committed i n  an  o f f i c i a l  c a p a c i t y .  The 
c o n s t i t u t i o n a l  remedy must he com-nensurate w i t h  t h e  c o n s t i -  
t u t i o n a l  need. Ex to r t ion  o r  fo rge ry  committed i n  p r i v a t e  
t r a n s a c t i o n s  seemingly has j u s t  a s  enormous an  impact on 
t h e  g f f i c e  a s  does b r ibe ry .  A s  t h e  Supreme Court of 
Louisiana r e c e n t l y  s a i d  i n  a  case  involv ing  a  s t a t e  impeach- 
ment, because t h e r e  i s  "a deep and v i t a l  i n t e r e s t "  i n  t h e  
o f f i c e  oE Judge . .  t h e  o f f i c i a l  conduct of  judges,  a s  
w e l l  a s  t h e i r  p r i v a t e  conduct,  i s  c l o s e l y  observed. When 
a judge, e i t h e r  i n  h i s  o f f i c i a l  c a p a c l t y  o r  a s  a  p r i v a t e  
c i t i z e n ,  is  g u i l t y  of such conduct a s  t o  cause o t h e r s  t o  
q u e s t i o n  h i s  c h a r a c t e r  and morals ,  t h e  people no t  only  
l o s e  r e s p e c t  f o r  him as a  man but  l o s e  r e s p e c t  f o r  t h e  c o u r t  
over  which he p r e s i d e s  a s  well ."  -- I n  r e  Haggerty,  241 So. 2d 
469 (La. 1970). -- See a l s o  A .  Simpson, Federa l  Impeachments 
50-53. 

I n  The arguxent upon S l o u n t ' s  impeachment, it 
w a s  p r e s s e s  wi th  g r e e t  ea rnes tness  t h a t  t h e r e  
i s  n o t  3 s y i l a b l e  i n  t h e  C o n s t i t u t i o n  which con- 
f i n e s  impeachments t o  o f f i c i a l  a c t s ,  and i t  i s  
a g a i n s t  t h e  p l a i n e s t  d i c t a t e s  of common-sense 

I 

i , .. 
i . .  
i , . . !  - 11/ Congressman Summers, Chairman of t h e  House J u d i c i a r y  Com- 
i 

i m i t t e e ,  who was t h e  Nanager of t h e  impeachment of d i s t r i c t  
. . ! judge Ha i s t ed  F.irter i n  1.936 viewed t h e  impeachment f u n c t i o n  

I . a s  depending on t h e  e f f e c t  of t h e  o f fense  on t h e  o f f i c e :  W e  
. . . .  i do n o t  assume t h e  r e s p o n s i b i l i t y  of proving t h a t  t h e  

. 1 1 : ;  respondent  i s  g : -~ i l ty  of a crime a s  t h a t  t e r m  i s  known s o  c r i m i n a l  
I :. I j u r i sprudence .  We do assume t h e  r e s p o n s i b i l i t y  of br i r lging 

I 1 before  you a c a s e ,  proven f a c t s ,  t h e  reasonable  and probable  
i 

I ! consequences of which a r e  t o  cause people t o  doubt t h e  i n t e g r i t y  

1 i of t h e  respondent p res id ing  a s  a  judge . ' I  8 0  C=. Rec. 5469, 
! -. 5602-06 (74th Cong. 2d Sess .  1936). 

! ! 
! 

I 

! - 1 4 . -  
: [ 

I n  confront ing  t h i s  i s s u e ,  J u s t i c e  S t o r y  i n  h i s  Commen- 
t a r i e s  chose the s a f e s t  course  and presented  t h e  arguments 
wi thout  r e s o i v i n g  t h e  i s s u e  whether impeachment should be 

i confined t o  o i f  i c i a l  a c t s  : 



t h a t  such r e s t r a i n t  should be imposed upon i t .  
Suppose a  judge should countenance o r  a i d  
i n s u r g e n t s  i n  a meditated conspiracy o r  i n s u r -  
r e c t i o n  a g a i n s t  t h e  government.- -Th i s  .is no t  
a  j u d i c i a l  a c t ,  and y e t  it ought c e r t a i n l y  t o  
be impeachable. He may be c a l l e d  upon t o  t r y  
t h e  very persons whom h e  has a ided ,  Suppose 
a judge o r  o t h e r  o f f i c e r  t o  r e c e i v e  a b r i b e  no t  
connected wi th  h i s  j u d i c i a l  o f f i c e ,  could  he be 
e n t i t l e d  t o  any pub l i c  confidence? Would n o t  
t h e s e L r e a s o n s  f o r  h i s  removal be j u s t  a s  s t r o n g  
a s  i f  i t  were a case  of an  o f f i c j a l  b r i b e ?  The 
argument on t h e  o t h e r  s i d e  was, t h a t  t h e  power 
of  impeachment was s t r i c t l y  conf ined  t o  c i v i l  
o f f i c e r s  of t h e  Unlted S t a t e s ,  and t h i s  necessar -  
i l y  implied t h a t  i r  must be i in i i t ed  t o  malconduct 
i n  .off i c e .  

$805. It i s  noc in tended t o  express  any 
opin ion  i n  t h e s e  cominentaries a s  t o  which i s  
t h e  t r u e  e x p o s i t i o n  of t h e  Cons r i tu t ion  on t h e  
p o i n t s  above s t a t e d .  They a r e  brought be fo re  
t h e  l ea rned  reader  a s  x a t t e r s  s t i l l  sub j u d i c e ,  
t h e  f i n a l  d e c i s i o n  of which may be reasonably 
l e f t  t o  t h c  h i g h  t r i b u n a l  c c n s t i t u t i n g  t h e  c o u r t  
of impeachment when t h e  o c c s s i o ~  s h a l l  a r i s e .  
C o m e n t a r i e s ,  op.  c i t .  § s  804, 805 (1833). 

I One hundred and f o r t y  years  l a t e r ,  t h e  q u e s t i o n  con- 

I ce rn ing  what c r i m i n a l  s t a t u t o r y  ~ f f e n s e s  can  be made t h e  
s u b j e c t  of  impeachment proceedings remains open. For t h e  

I o f f e n s e s  n o t  f a l l i n g  w i t h i n  t h e  impeachment j u r i s d i c t i o n ,  

I 
t h e  o f f e n d e r / o f f i c e r  could  be prosecuted even i f  t h e  

i C o n s t i t u t i o n  precluded t h e  c r i m i n a l  p rosecu t ion  of impeachable 
I 

I o f f e n s e s  p r i o r  t o  t h e  conclus ion  of Lmpezchment. However, 
1 i f  impeachment were indeed a c o n d i t i o n  precedent  t o  c r i m i n a l  
i ' prosecu t ion ,  a  person accused of a common o f f e n s e  committed 

w h i l e  i n  t h e  employment of t h e  [lnited S t a t e s  could  p lead  
1 t h a t  t h e  o f f e n s e  was of a  p o l i t i c a l  n a t i ~ r e  and t h a t  h g c o u l d  

n o t  be prosecuyed p r i o r  t o  the cnncius ion  of impeachm&t 

j proceedings.  Th i s  would i n j e c t  i n t o  t h e  t r i a l  of a  c r i m i n a l  
I c a s e  t h e  d e l i c a t e  i s s u e  of what i s  a p c l i t i c a l  o r  impeachable 
i o f f e n s e ,  and what c o n s t i t u t e s  a common no;-impeachable. cr ime.  , 



F~:rther, thFs delicate issue seemingly would be 
before the wrong fcrum (see Story quotation above). The 
actual, power to impeach -- ve3. non -- jn every instance rests 
with the House of Representatives and not with the courts. 
A~id this c~ngressional power -- laying aside the possible 

,. outcome in sore future instance of alleged gross abuse -- 
subsumes within it the threshhold issue of determining . 
whether an offense is impeachable. ,In a criminal proceeding 
a judicial conclusion in favor of the impeachable nature 
of the offense would oL course, not require the House of 
Representatives to impeach or the Senate to convict. In- 
deed, a number of considerations might induce nonaction by 

- the Congrcss even ir' an "offense" were held by a court to 
be impeachable (and therefore a jurisdictional bar to indict- 
ment), g.~., (1) higher legislative priorities for other 
business -- legislation, treaty approvals, confirnations 
of Eippointments, investigations, (2) political pressures 
not to act, (3) lnappropriatness of a political trial for 
the given offense, (4) an estimate of ultimate failure tc 
garner the necessary simple majority in the House and two- 
thirds vote in the Senate, thereby precluding the attempt, 
(5) a desire not to exacerbate political relations because 
of the adverse effect on governmental concerns. 

For the ebove reasons, a rule that impeachment must 
precede indictment could operate to impede, if not bar, 
effec~ive prosecution of offending civil of.ricers. The 
sensible course, as a general proposition, is to leave to 
the j~dicicry the triel of indictable criminal offenses, 
and to Congress the scope of the overlapping impeachment 
jurisdiction. The gross impracticalities of a rigid rule 
that impeachment precede indictment demonstrate that it 
would be an unreasonable, and imprcper construction of 
the Constitution. 

3. Problerr,~ presented by corollary issues. There 
are also reasons of a corollary nature which counsel 
against the conclusion that impeachment proceedings must 
be completed before a civil officer may be subjected to 
criminal proceedings. 

5= 

(a) During a grand jury investigation, it may 
appear for instance, that one of several co-con- 
spirators is an officer of the United States 



as was the case in Johnson v. United States, supra-.' 
1 
I -+' 

~t would seriously interfere with the investigation 
,- - if it had to be suspended in respect to that officer, 

or indeed as to the other co-conspirators, until 
I 
I the termination of impeachment pxoceedings. The 
1 

I alternative is equally unappealing. If evidence 
- were nonetheless presented in respect to the other 

1 * * - . - - -  co-conspirators, serious charges would inevitably 
-..- be levied against the civil officer who would not 

! have the opportunity in a judicial tribunal to 
clear himself. Further, if the civil officer actually 

I is involved in the conspiracy, his nonparticipation 
1 at trial could impede prosecution of the co-conspirators. 
I 

(b) A similar consideration is presented by the 
1 statute of limitations. If an officer cannot be 
I 
i prosecuted prior to impeachment, the criminal statute 
1 of limitations could easily run in his favor, If 

1 his immunity blocked effective prosecution of co- 
conspirators, the statue of limitations might run 
in their favor too. The Criminal Code does not con- 
tain and, to our knowledge, never has contained a 
section providing for the suspension of the statute 
of limitations in the case of an officeholder until 
the termination of impeachment proceedings. The 

1 absence of such provision suggests Congress has 1 considered suc.11 a rule to be unnecessary. Such 
I practical interpretation of the Constitution is en- 
I 

i titled to great consideration. Stuart v. Laird, 1 

1 Cranch 299, 309 (1803) ; Field v. Clark, 143 U.S. 649, 

i 691 (1892); United States v. Plidwest Oil Coo 236 
U.S. 459, 472-473 (1915); United States v. Curtlss- 

I Wright Corp., 299 U.S. 304, 328-329 (1936). 

In sum, an interpretation of the Constitution which 
requires the completion of impeachment proceedings before 
a criminal prosecution can be instituted would enable 
persons who are or were employed by the Government to raise 
a number of extremely technical and complex defenses. It 
also would pressure Congress to conduct a large numbel;,of 
impeachment proceedings which would weigh heavily on its 
limited time. Such an interpretation of the Constitution 
is prima facie erroneous. 



*,+. , If3 t h e  President  Amenable t o  Criminal -- - 
Psocccdin:,~ i :h i l c  i~ O f  fice'l 

T i i s  past sf the merusrmdun dee lm wEth the  question 
uhctl~er  -0 %fia t  extent the President is imme from 
crirnhal prosecution w h i l e  he t o  in office. It has been 
suggested IrP t h e  preceding pare that Article T, sec. 3, 
clause 7 of fi-e ConstitutFon does not sequire the exhsuatLon 
of t h e . 5 r ~ w t h i n ~ ~ t  process befora sll officer of the k i t e d  
StaL63 can It@ subjected to e r h i n a l  pmcecdhgi ,  The ques- 
",ion therefore arises whether an Fnnrmnfty of the President 
f corn erFm%nel pt-oceed4in;:s can be j u s  t ig ied  on ocher: graunds , 
fn particular the consideration thet  the  resident's sub- 
j e c t i on  to the jurisdiction of the courts v~oirbd be tnconsbs- 
tent w i t h  his  posit ion as head of the  Executive branch. 

re I-- ~ + b  = BSPZCL indicated  above thec there is no express 

provisFon ha the Consr lnt t ion which cafiferu such imaimity 
upon the President. Inusmuch a s  Article I, sec.  6 ,  clause 1 
expressly p h ~ v i d e ~  for n limited hm.mLty of the members of 
the legislative branch, it could be argued chat, -- e co~:rrnr io ,  
the President  I s  not ~ ~ t i t l e d  to any bimnicy at a l l . ,  g/ 
This proposi t ion ,  however, is not necessarily conclusive; it 
could be ssFd w i z i r  eqtral validity t h a t  Areic'he I, sec.  6 ,  
clzuse 1 does not: GO jfer any hmmity  upcm the  menbers of 
C anzress, but rather limits rhe c'crnplete Lm?i?writy froxi 
judicial proceeuLngs which they oChemise w-cmld enjoy na 
members of a brznch co-equal with tile judiciary. 

1 

I 
12/ In h i s  sgeech of March 5 ,  1800 on The floor of t h e  Senate, - 

.I Senator Piclcney, a former Member sf the Conscltutional Conven- 
I sLon, suggested t h a t  tho fa i lure  to provide for a Presidentla1 

immunity was del iberate .  Annals of Congress, 6th Cong., c o i .  
74; Farrand, Records of the  Federal Convention YoL. XI&, pp. 
384, 385. 

;, , .-. - :. 
, .. .*- , I-' I 
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I Rlreher, as indicated by statements sf Alexander Einmilton 

I in The Pederallst, No. 69, 13/ it could be said that  the 
i 2.man.Fty of the PresidenL m-crfm~1m1 Fndictr~~ent. and trial 
I during his office may have been too well. accepted to need 

-- ... 1 constitutional. mention (by analogy to the E n ~ l f ~ h  Crown), 
'i and that: the innovative proviaion waa the spec i f ied  proceea 
I 
I 

of impeacbnr exconding even to the Presfdent, 

Hamiltonbe comments woz'e made fn ehe context of calming 
I fears about Executive power and disringuhshhg tho President 
1 £ma the English king. Regarding c r b i n a l  l i s b i l l q ,  h i8  
i 
I strongest scatezient would have been to suggest that the 
I President was subject to c r h i n a l  l%ebLZity beccre. GK after 

'"1 Lmpeacl-ment, yet on the o c c a s i ~ n  when he m C e  the cornparison 
i he spoke only of criminal I t a b i l i t y  nf ter Brzp&ach.npnt. To be 

sure, t he re  are B t r O n g  etatements by others to the point that 
the Convention d i d  no: wish confer privileges on the 

The ~edera l i s t ,  No. 77: 
"The Pre8Fde~t is at all t h e s  Llable to impeach- 

I 
I - 13/ The Federalist ,  No. 6 9 :  
i "The Pre8ideat [unlike the R k g ]  k ~ ~ u l d  be Liable 
1 t~ be impeached, tr ied,  oxd upsn conviction * * * re- 

- 
mat, t r i a l ,  dismission from off ice  3; * * and to the 
forfeiture of Zffa end estate by subsequenz prose- 
cution in the common course of l a w . "  

I 

I 
I 

ntoired f COLE office ; s11d wonld n f  terwaras b e  liable 
to prosecution aad puai.sIwr?zit kf the ordir iaq caureo 
of  law. f : 

See also  the F o Z I O T J ~ P . . ~  from Bmi?.toa,  FecleralFst, 30. 65: 
"The pimlshment , which m y  be 'ine cc~$se;l,aenco 

' 1  
sf conviction upon -L;JpeacimenC, 2s nus to te-minato 

I the cbastiuercent: of Che offcndcr. Agter i-,svir~g been 
senttnced ro p e r p e ~ a a l  ustzacifia * :? -.kb , he w i l X  s t f l l  

I I 
I be l i a b l e  to  prosecution and p l l n i s h m t  in t;he 
i ordinary course of law. 11 
I 
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Preeidenz, but tt.~esa were made ~ K I  moat general terns, and 
did 1x0~: refer to che queucZoa now Sn issue. xi Further, 
despf te these scatemen t s  an early Cozrgsese ded recognize one 
form of privilege Itn the E:cecut-Lva h . a t  lea@:: one fnstance. 1$/ 
The historical evidence on the  precfsa p o h t  fs not conclwive. 

A. Ambim~i t l e s  i n  a Doctrinal Separetlon of 
Plxlcrs Ars~imen t . 

Any arewent based on tile posr5eion or independence of 
ano of tha t h r e e  branches of the Csvermmt is suib_ject to 
the qualification that the Constftur%on.is n o t  baaed on a 
theory of an a i r t i g h t  noparation of powers, but rather  on a 
system of checks and balances, or sf 'ulend-lng the three powers. 
The Federalist, Eu'0k3. 47, 48 (Jamss Pladison). Uc- m u s t  therefore 
proceed c ~ s c - ~ ~ - c a s c  and look to underlying, puvoses .  T h i s  
facet of any reasoning baaed on rha doctrine of the separation 
of pxers is naeescaxily strcased by t b s e  eho oppose hdepen- 
&race or b m n i t y  in a given 3nstsnce. E x ~ s p f e r :  inckucle two 
dissenting opinions of Mr. Jus tfce Holrn3s. 

14/ The Frmera o f  rhs Constitution made 3-c sbu,~d~ztly clear - 
that t h e  President  was btlended ta be a Lklc2 
responsible, s u b j e c t  to t he  law, and lackicg che pterosatives 
and privilegee of ti;l.c BLr:g c f  '2  5ng2~nb. See, g . ~ . ,  James 
~ilson's statements thac the prcrogotives ~f Lik Brjzish 
monarch were not to be a proper pide in defictng Executtva 
posers (Farrand, ---- Records oE 'ihs Fccle~e l  ConucntFo~ Vol. I, --..-- 
p. 65) and that the President  wculd coZ kc above the law, nor 
have a single privilege annexed to his c i~~ac tenr .  2 ~ l l i o t ' a  
Debates 430. In the North C a r o l . b a  Convefit-lon, James Xredall 
contrasted the position of the King of England w b  holds his 
authority by birthright, hzs great gowers arid prerogatives, and 
can do no wrong, with t h a t  of the Preoldent  who &s no bet ter  
than h i s  E e l l o w  c i t izens  and cara pretend no superiorfty over 
che meaneat man in the ccuntry. 4 ~11Fat's Il'ebates 109. 

15/ See, c.g., President ~ a s l r i n g ~ c n ' s  refusal in 1794 to submit - 
to the Senate those parts o f  a diplomatic correspondence which 
in his "judppent for public  conoiderarione, aught not ta be 
communicated.:' 1 Richardson, Messages and Papers- o f  t k ~  
Rresidencs 152; 1 Senate Executive Journei  147. See Attorney 
Cenerai ~andol~h'a nota to Preaidsnt Kashington tbt the mesaage 
18 appears to have given general s f i ~ i s f n c t i o n .  f4r. M--d--n, in 
particular thinks it w i l l  hairs good e f f e ~ r . ' ~  The Wri.ttni.;ss 
$eory,e \k!?'ashiny,ton (Bicentennial Edi t ion)  %I. 33 p. 282 fn 8. 



. I ~ z . ' s ~ ~ ~ R ~ c P  V. PhLllpvfne 3 . s i a a S  273 U.S. 189, 203-2'10 
(ZC128), he gave graphic expression 60 t he  extent which the 
blending e lewne  in the Cons tirution has blunted the principla 
c$ the separaefon of powers: 

. *--- '9he great ordfnancea of the Constitution do 
not  establish and divide f i e l d s  sf black and 

- w l d t e .  Even the more spec i f i c  of t h ~ m  arc found 
to temdnato 3a (1 penumbra almding gradually f r m n  
one extreme to the ocher. * * * khen ue corn to 
the Lmdamental dist ir~celons it is s t i l l  mse 
obvious t h a t  they m d s t  be received w i t h  a certain 
latitude or our g o v e m a ~ t :  colald not go on. 11 

And again Lm -- Efvern v. United S t a t e s ,  272 U.S. 52, 177 (1926), 
he warns t h a t  any Eegol ar,prtents d r a m  merely f r o m  the 
Executb~e ;:rt%er sf t h e  Ircsident, his  duttes to a p p o h ~  
afficers sf the  Unit~d States  and to cormission then, end to 
take care t h z t  the laws be carefully executed seem to him 
"spider I s  webs inadequate co controh d ~ m i n ~ m c  fac t8. tt 

Whether or not one asreas w i t h  Ilolrrrcs or the fd.1 t hms t :  
or" hts rhetoric, w s t  scboZnrs wauLd coacede that there are 
few areas ilnder tne Coneticution Lo t.ihich 3 slrt;,;l? branch of 
the Govemuient can claim o inonopoly. An er:p>cnt based cn 
the s e j ~ ~ r o t i o n  rsE powers mst be Lilm&nated therefore 5 y  
eonstleutfonal pract i ce ,  

The diff iculty of developing clear rule8 regoudfi-tg the 
various possible facets of Presidential ismmni.ty is demon- 
ntrated by the l h i t o d  and ~l i~~b iva lent  case l a w  developed I.n 
the f i e l d s  oLF the amenability of che Presidena: to 
c i v i l  Litigation and to the judicial subpoena power. liuch 
of chis precedent hzs been discussed in our inemorandurn dated 
Gune 2 5 ,  1973, regarding Presidential Amenability Lo Judic ia l  
Subpoena. 

In the - Burr treason t r i a l ,  Chief Just ice  Masshal'L a t  
ffrst concluded that since the President  is the first  i@gis- 
t r a t e  of the Unlted Sta tes ,  and n o t  a Kjxig w h  con do slo 
wrong, he waa s ~ z b j e c t  to the judic ia l  subpoena power. United 
States v. Huxr, 25 Fed. Cas. 30, 3 4 ,  No. 14,692 (C.C.D. Va., 
1807). Xn the  - Burr misdemeanor trial,  however, which took 



I 
I plac&nly a few rrdntha later, eke Chid' Justice had to 

q u a l i f y  si:;nifdcantly hi5 claim of the subpoena power over 
1 

i 
tile President by conceding thct the  e o u t a  are not: required 

I 

1 - y - t!"io proceed against the President as against 
. -. > - - -  an ord2nary individual." Untted SCcCes v. 

- - Burr ,  25 Fad. Cas. 187, 190, I b ,  14,694 - 
(CI.C.D, Va., 1607). lA/ - - 

I 

I 

i ,hidl by acquiascing far, the prtvi&gos cla%md by Presfdeat 
Jefferson r>f noc attenciing c o a r t  in person and of uitNroldfng 
certain evidenca %or reasons of State,  Chief Justice Marshall 
reeogudzed thiit the power of the judiciary to subpoena the 

i 
1 President is subject to Lfwitatfom based on the needs sE the 
i Bresiaenfi;ial cff i c e .  
I 

I 
I 

1Har;shaIl's r e c o ~ ~ f z b n  G the special character of Che 
I PresfdentlnL office was exfldnded in Kcndal l  v. Urndted Stares  

--a- 

err rel. Stokes, 12 Pat. 524, G10 (1838), where The Goure: 
secm_ed tc d e ~ y  that it :itid any jrwisdicticn over the FresLdat :  

"The executive p w e r  is vested in a pre8f- 

I dat; nnd 80 far as his  powers are derived Lroa  

1 , tho coastitxti .cn, ha i s  beyond the reach af 
other depar+tme.C, except 2n the mde prescribed 

I by &he consritutiou t h o u g h  the iapenclment. t I 

I 
It 1s significant tha t  this apparent t a t r l  disclaL'1zcr of 
any Qudicii-ll auchority over the President: also was quafificd 
'cry oddlng the clause "so far as U s  powers arts derived from 
the cozmstZt.ation." 

16/ See also Chief Justice ~arshall's scaremat in the & - 
treason t r i a l ' k o  issue a subpoena to a person filling the 
exalted position of the chiek rrzagistrate is a duty vhich 
wr~uld be dfspensed with more chearfully than it would be 
p e u f o m d . "  Id. at p. 34. 



There hawe been countloos examplee in which courts have 
asa tmd jmtiadict ion to scrutinize the va l id i ty  of Preeidea- 
Eta?. ac t ion ,  such as proclamations, Executive orders, lJ/ 
am! Even direct inat;mctiona by tha Preaideaat to his s ~ b -  
ordinete~. 1 8  It is t m a  t h a t ,  as a s ~ t t e r  of eonventbn 
the psrty asserting the validicy of tb Presidential action 
(whether p l a i s t i E P  as defendant) fs usually a party ocher 
khan t f re  P r e s i d e n t ,  62cA AS h%s ~ u n o ~ d i n a t ~ ,  Or Che custod%m - 

of the - r r .  Q/ MevextiZel~s~ there have been recent dLcts  
thae when Chis conventiun -is inodoquate to protect  eho c i t f zen ,  
%.o., whnre the Pr2ddent: alone can gZve ehe reques~ed r e l i e f ,  - 
eha courts may assume jurfsd-berian over the Lleigatfon. See 
tha June 25, 1973 mcormdtcn, Appendix iLi- iv ,  

&gain, At",m~ey General. ~tanbesg's faruot:s oral a r ~ m n t  
in &?issir- v. _Johnson, 4 Wall.. 475; 481-491(1$67), oa 
which Clxo i3rhef in @position by the Att.omegs for t h e  Presi - 
dsnt in In Re (?rand .I?:;-,. :x%pama i3 - 
B.C. MLse, 47-73, neliec so heavily, 2.0/ i s  prefaced by tile. 

I I etatw-%nc t b t  the case! made a s a h s t  Prcslcient: Jolmeom Ps 
no'c made sgaknsr h i m  es an Indivldrzsl, ss a n a m r a l  person, 
fox &ply acts he intends to do as Andrew Jshnsnn cht.  as, bue 
~t t sgechsr  in hta o f f i c i a l  capacity as President of t h e  
United StaEc.8 .!' Wecce, Attorney Geners?- ~"hnni>ery's rensanfng 
f e r;resi.:~mbXg ihbdiked t o  the ;10~21 ef the C O U ~ ~ B  tm rcvlew 
officf-zf action of tbe Pres ident ,  a/ and doer, nok per ' in ia  to 
the q ~ r e s t i ~ t a l  w1:eZher ~r noc the c m e s  lack zhe aurharity m 

4 1  deaf. w i t h  t;he PresFdent; cha mn" b,lf ch respect eo -=cars - . - 17/ ~ e e , e . , ,  united S t a t e s  v. %iss-Virk&, 299 U.S. 3C4 - 
(L936j (Embargo Proc1a~af;ton) ; IJniLed Staatuu- v. Bush, 310 U,S, - 
331 (1949) (L%S toms i ; ) m c l a m a t i o ~  
18 j ~ o ~ r r i ~ , ' j h e e ~ ~  Tvb- V. m, 343 U . S ,  579 (1952) - 
(Steel Sctzure). 
291 11: map well b e  tha t  under ?he normally operative procedural - 
mles the FrasidenC would be considered the real party 3.n 
intereat. or a aece86ary party* 
201 9 Weekly Compiletion of Presidential bcumrmt3  9G1, 96% 970.. .- 
21/ In tile eyes of the Court, the dismLssal of the proceed-hys 

based on the ground t h a t  it lacked jurisdiction over the 
s i h j e c  t matter rathar than over the perrim of tho Pscaidonk. . 
ThrLs is sbwn by L t s  dFsmissal aE s h l l a r  pr~caodtngs brought . 
by the S t a t o  of George against Secretary of War StaaCgn and 
General Grmt, 6 Wall. $0 a~ci  451 (1867). 
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I vh'sch have no r e l a t i o n  to hi.s official. respnnsibflity, 

T11us I t  appears rhae under out constitutional plan  it 
... cannot be said e i ther  6-i.,9f: the  courts !lava the uama jurisdiction 

o v r  the Brasidcnt aa if he were an ordLnary c i t izen or that the 
President t9 sbsoltlte3.y ~~~o from :he jurisdiction of the 
courts Ln resard to any kind of claim, The proper approach is 
to Eind the p-i-oper haLonee between the tnctm2 fu~rctiona of t he  

F 
couxts and ehe special. respaasibilltfee azd functions of the 
'BreoBdencg . 

I 
W. Csmpeting Interests. 

dm assessment d e s i ~ ~ 1 e d  to detemdne the extent to which the 
etecds or' t h e  PresJ.dcucy is inconsistent with givhg 'Ek courts 
plenary cr tmina l  jurFsdiction over tho President n i y  be divided 
In to  bqo partis. F i r s t ,  ttm applicaisiliq- & tc tka 
Presidency a5 aay af t hc  cons8desaelons xhich in Part 1 of this 
memrmduin l e d  to rejec'cLm of rtta proposition that  impeachment 
m s  t precede cr-Fr,'rEnaH pr-.l?cci&.r:gs and, secoad , whether criminal 
prmoceed'h~s and elcee~tion of p o r e ~ r t h l  sentences trmulcl improperly 
interfere wifh tine ~ r e s i d a ~ . - t ' a  const.Lmtisfia5 dueiee arrd ba 
JLeso~sis *iai;t w i t h  h i s  s tnttts, 

2 ,  le court t--ri.al n f  a P r e s i d e n t  ton r .>li t lcaI.  for the 
a : i a 3 .  ?-,roct:ss? Part :  1 of chis memranri-a, fo r  a variety ----.----- 
Of r2.2300., .% ) coaciuded $:l~at the considera'ifons t~h i ch  - l e d  to the 
eet:abLis'-ant cf the ccngreaeiona2 Fnaenci-ment jurisdFctfon, 
g . ~ . ~  t h a t  the c a r t s  ~ ~ s x e  m t  well equipped &o handle (a) 
pol,Pci.zaT offcitses and 1.5) crimes conmittad by U g h  office- 
holders, were insuf fielent: to esrczipt every off fcer of the 
DnfCod S t a t e s  from c r h i n a l  p r ~ s a c u t i o n  for scamtow offensee 
gr%or ifo the termination of the inrpescbcnc proceedings, The 
q e s r i o n  to be examined here is whethar these reasons are so 
much fitronger 4.n the case of the P r e s i d e n t  as to preclude his 
prcjsecuti,on whEle in of fica, 

BoZitical oEfenses. Political offenses subjagt Eci - 
Pndicment are el'rhex: s t a t u t o r y  or nonsttatutory offens&. The 
courts, of courae, cannot a9judicate nonstatutory offenses. 
With respect te statutory political offenses their very 
inclusion in e k  ?,anal lodo' is an indication of a congressional 
deteminaCion t h a t  they con be adjudicated by a judge and jury, 



I 
1 

. m d  there appearc to be no tbeiqhcy rek4a.m fr differeatSat6 
1 bevdeen the Prer  lent find other  off iceholdt  ,, unlses special  
I separation of powara baaed interasre can be articulated with 
I 
I clal'f Qr, 
I 

It; should be noted that: It: has heen w e l l  established tn 
cbvL3 mastars that: the court$ lock jurizdfctri.on to reexamine 
th. exercise of discrotton by on o~f icer  of L h e  fixcc~~rbve branch. 
E.in)[:b.ary v. l.la$-lson, 1. Granck 137, 166 (1803); Decatllr v. Paulding, - I4 Per, 497, 514-517 (1840); Psr.a%a,Cannl. Co* v. ;race L f n s  me., 
365 U.S, 309, 318 (1958). By the szae Lokcn i t  would appear that  
tha courts Inclc jurisdlctioa I n  c r h i n a l  proceeclinga which have 
-the effect of questiot;Png the proper exercise of che president's 
dlocreeion. This canclusim, of co~arse, would irvaL.de. e Lack of 
jurisdicsisn aver tha subject matte2 and n o t  over che person. 

t. InttFnstca1P.p ool1t;icaI - B i i ~ ~ r e s .  Ti= saccnd reason 1 
2532 the fnstitueioa of ~peaciuimnt; ,  viz,, t i l e  trial of psPFtLcj l  
m a ,  presents mora d i f f i e u l t i a s .  The consldcrat.8ons hero 

I 
frnvolved are that  t h e  ordLnasy colrrta imy noc be able to cope 

I aith powerful n e ~ ,  ar~d ~ccorid ,  that is ~ s i . 1 1  be dlfffcs-ilt to 
assure. a gafr crfal in cr&tkaI proeecalC2ora of this tyypa. 

I. Tho eansidc~aciar: khst the ordinscy courts of lsw - 
axe unable "k cope with poa.crfuL men o-msc; tn Fngland :?here: it 
presumably was valid i n  9eudal Zn tho corrdit5ms now 
prevailivtg k i  the Utliceci States, litrcle we-ighr: :La to be given 
to %t ae far as rwse af2f r3:2l'aidek'~ tire cfiaccrned. (See P a w l e ,  
z. c., s ~ p r a ,  at 211). 

1 Li. We a h a  noto klexandcr l iaz-~lesn's  po in t  that in 
I 

w e l 1 - ~ ~ 3 l L ~ ~ c d  cases EnivaLviog i1f~:ir of 2 l c e ~ a ,  9. :; 1s v i r t u a l l y  I 
I Lupossi'ole to insure a fair 'crtal. . j  163 Part: I we assumed 
1 wirkncr discussion that thPs p o i m  wzs x-t of sufficient 

iinportrince to require 5rrrpce.cirment: p r i o r  to Fndicnocnl; with 
.. I respect to nvsqr off i c e b P d ~ z ,  Undo:zbte3Ly, the c.,oneiderat;lor: 

I of assuring a fa i r  crimj,~aX. trial. for- a Prasidene w l l l l o  in 
offica would be extremely dAEffculi;. Et &ghr be kriossiblo 
to h p a n s l  a neutral. jury. TO be strre Chore in a serious 

I 
22/ "T& parosecurion of trI-~em [Log., polithcel criaee committed , 

by polktlcal men] for  khia  reason, w f k l  seldom fa i l .  to asitate 
the pasnions of the whole comnwrhty, and to dlvide ft i-dto ' 
parties mora or leas friendly ox i.qbicaL to the nccuaad. In 

(conf inued) 



. i r t  fat&soll problem whether the criminal trrfe,l precedes or 
j fo l lows  in~i~eacfimeilt, Ho.t~ever, the lz~ttcs unfairness is 
I coatmplraC.ed and sccepted in the impeach imt  cXauoe it;self, 
i ' 
I elus suggesting that t h e  dffffculty in impansling a neutral 
! .  j u ry  6h.ouId not be viewed, Zn irsel f ,  an abaolute bar ta 

.... 1 ,: *::.. :$,-.- i n d b c t ~ e n t  of .a publlc E~.GUFB. 
... .... 8 ............ 

2 .  cti. 
iraoffec'ci-ire anci irr-zn_~roar-!,cEc ~ o i : s u s c & h i s  powers re  ;si-rd%n% --- 
t&J,profica:rc. l .c~z~ ;.;ccca~9"e pr5~5-1.2:,e, a n d 0  :>ardons 1 The - 
Freaidency, hor-lever, creates a apecia!. s i t u a t i o s  in view of the 
control of a l l  criri&al proceedings by rha Attorney  Grmepal who 
newcs 6f; the pleasure and nonmfllly subject  go the directhok of 
the President and the pardoning power vested in the President. 
See Reply Brief filed by b t t o r n e y s  for the President 5~ In Z?e 
Gragc! J:-Iz-: Subpoena, etc . (see supra) , 9 'fgeekly Coqf  lat ion oE - .- yrcsi.dci>g$al n L ~ ~ L t 3 ~  - 3.,llte f 9 9 - l G O O ,  and %he authorities thore 
cLted. Ifcnce, it could be aswed that o ?resident's s t a t u s  as 
delr'endanr ia a cridlal case would be repugI?tc tro his office 
of Chief Ex~cut"svc, which Laclutcles the power to oversee prose* 
cuCiow. I n  o t h e r  t : o r J~ ,  just as a p e r s m  caai~ct  be judge in 
R58 cwri  caaa, !.ze cansot 5e prosecutor and ddezdznt:  a t  e k e  saw3 
?- clime. Tixis o b j e c t i o n  r ~ a u l d  lose  some o f  ECo per~uasivaoess 

~uherc, G S  in the b!atex:inte case, t h e  Prcoidsn~ dslegaiae fils 
prosec~ttorla3-  funcr9cls to the AtComey General., wtm turn 
de2.cz;atea c;Len %o a Spec ia l  Pr~aecueor. Rcpl:y B r i e f *  =prca, a d  
lG30, fk.. I ,  klowever, none of these delegstions ie, .or- l e ~ a l l y  
can be,  absolute o r  frrevocable. 

Further, tha pt-oblcm of Executive privilege m y  creaee 
t h e  appearance of sa  serious a conf l i c t  of interest as  go make 
fi: appear *roper chat the President should be a defendant ~LI 

a c r h l a a l  ease. If the President clsbs the privilege he k-otzld 
be accused of cuppressing evidence unf~vorable to hin. If he 
fa i%n to do so the clmrge would be that  by i d 4 . n ~  ava i lab le  
evldcnce favorable to him he Fs prejudicing the ability sf 
f u n ~ r e  Prcsidenre to c l a b  privilege. And even if all other 
hurdles ere sumouneed, be would still possesa the pa~dopIXb& power9 

3.31 (Continued) 
many case6 ii; will connect i t se l5  wi-th the pre-existing E~etioae, 
atid will enlist a11 their a n h s i t i e s ,  partialities, influence, 
and rin~arest on ono a i d e  or on tho oehcr;  and 1x1 suctt case5 
c t w e  w i l l  always bc the grentatlt danger that: the decision w i l l  
b~ regdated more by tho couparative strength of artlco than 
by the real denonstrations of innocence or gutlC.R The P $ d e r n l L ~ ,  
Ha. 65 (H&l t~n) .  



_ -% F:ot~ld cr i ,~ ina l_a roceed ing~  -- c mduly  tnrerfere Fn a 
d i r e c t  or xl-o,~~ill tzense w i t h  the conduct of t h e  Presidency? -- 

a, 'Eieraonnl. -- stterrdanca. -- It ~ U S  been i-ndicatad 
above that :a rslzu rSurr cesa, President Jefferson claimed t b  

.) .. --- privilege of noe hnvhag to m t t d  court: in perecn. And LC is 
~enzrally recagp~lzed f!lar Sigh government o f f i c ia l s  are 

.exci~pted fron ~ixe duty to atrend court 'h person in order to 
tesr;FLy. See our mmsnrtdm of June 25, 1973, supra, pg. 7-8, 
Ti13.o p r i ~ i l e g e  uould appear to bc Sncon~iotent with a czixd.nal 
prosecution which aacessariEy requires the appearance of rhe 
defknd~nc for pleas aztd t r i a l ,  as a! practical. ruiifzter. 

ir should be noted that the e x q t k a m  of high 
government o C f L c k a l s  f m  personnl appearance is only the 
general rule. Ln -- Peoples  v. United States Deparcmnl of 
B ~ ~ i c x l t + g s ,  A- --- 427 3.2d 561, 567 fL;.A. L37L') ~ l l e  courc c~uttoned 
e t a 6  " s i ~ b j c c t i ~ . ~ ~  R cabinet offfcer to oral deposition is n o ~  
n o r r ~ l l y  eo~reaanecd :k Jr *, " (Underscorf ng suppf ied) . The 
quashing of .t subpoeaa acidresscd to t he  l.sr'*SA A&~tlhLstrator i i z  
Cap i t a l  VendInp C o b  v, d3~ker 35 P.R.D. 45, 46 (D.C. D.C., ----- -,,) 

%3G4),  w e  psedicatcd ou tile c irzumta~ce t h a t  t h o  AdmLnistmtor 
had no ~eroorrat  knowiad~e of trbe event. PersowL actendance of 
t-;;~h offFciaZs has beerr required in several ~ ~ ~ - ~ p t i ~ ~ f  cases 
where tihe oEi3.cial 5 - ~ s  ctarectly m d  persnnctlly f.nvobved in cha - 

events ur ,dur lyhg  khe f i t i&nt icn .  U ~ l i ~ n  .CjavFn;p B2ri.k 02 
Patchowe v. Samn, 209 B, Sup?. 317 (D.C. D.C. ~ 9 6 2 ) ~  
f Conp troEPer of the G~rrency) ; V%r:;o Comoratf on v. Baiewor?, 
39 P.R.B.  9 ,  (D.C. V,I., 1965) (Tcr-ri torial  Mvcrnor); D.C, v ' 
Pedarntion of C i ~ f c  ~ 4 s ~ o c i n t i o n  v. V o l ~ e ,  316 F. Supp. 754, - 
760 fn. 12 (D.C. U.C., 1970), rcversed on okher grounds 459 
P.  2d 1231 (C.A.  D.C. ,  1972) certiarari d a ~ i e d  405 U,S, LO31 
(1973) (Secra t a w  of Transportation), 

Because a defendant I s  already personally involved 
fn a crimfnal case (if total  Smmunity be laid as ide) ,  it: m y  be 
questioned whether the nonnal privilege of high o f f i c i s l e  not 
to attend court %n person applies t o  crimbual proceedfi&s 
which t he  officiol f a  a defendant. 



b .  D i r e c t  i n t e r f e r e n c e  w i t h  o f f i c i a l  d u t i e s .  4 
n e c e s s i t y  t o  defend a  c r i m i n a l  t r i . a l  and t o  a t t e n d  c o u r t  i n  
c o n n e c t i o n  w i t h  i t ,  however, would i n t e r f e r e  w i t h  t h e  
P r e s i d e n t ' s  un ique  o f f i c i a l  d u t i e s ,  most o f  which cannot  b e  
performed by anyone e l s e .  It might be  sugges t ed  t h a t  t h e  
same i s  t r u e  w i t h  t h e  de fense  o f  impeachment p roceed ings ;  
b u t  t h i s  i s  a r i s k  e x p r e s s l y  contemplated by t h e  C o n s t i t u t i o n ,  
and i s  a n e c e s s a r y  i n c i d e n t  o f  t h e  impeachment p r o c e s s .  The 
C o n s t i t u t i o n a l  Convention was aware o f  t h i s  problem b u t  
r e j e c t e d  a p roposa l  t h a t  t h e  P r e s i d e n t  should  b e  suspended 23/ - upon impeachment by t h e  House u n t i l  a c q u i t t e d  by t h e  S e n a t e .  

During t h e  p a s t  c e n t u r y  t h e  d u t i e s  o f  t h e  
P r e s i d e n c y ,  however, have become s o  onerous  t h a t  a P r e s i d e n t  
may n o t  be  a b l e  f u l l y  t o  d i s c h a r g e  t h e  powers and d u t i e s  o f  
h i s  o f f i c e  i f  he  had t o  defend a c r i m i n a l  p r o s e c u t i o n .  T h i s  
might  c o n s t i t u t e  a n  i n c a p a c i t a t i o n  s o  t h a t  under  t h e  p r o v i s i o n s  
o f  t h e  T w e n t y - f i f t h  Amendment, S e c t i o n s  3  o r  4 ,  t h e  Vice 
P r e s i d e n t  becomes hct-ing P r e s i d e n t .  The same would b e  t r u e ,  
i f  a c o n v i c t i o n  on a c r i m i n a l  cha rge  would r e s u l t  i n  i n c a r c e r -  
a t i o n .  However, under our  c o n s t i t u t i o n a l  p l a n  as o u t l i n e d  
i n  A r t i c l e  I ,  s e c .  3 ,  on ly  t h e  Congress by t h e  fo rma l  p roces s  
o f  impeachment, and n o t  a c o u r t  by any p roces s  should  b e  
accorded  t h e  power t o  i n t e r r u p t  t h e  Pres idency o r  ousc  an  

24/ incumbent .- 

=/That d e c i s i o n  was based i n  p a r t  on t h e  c o n s i d e r a t i o n  t h a t  
a s imp le  m a j o r i t y  o f  t h e  House should  n o t  be  a b l e  t o  suspend 
t h e  P r e s i d e n t .  2 Fa r r and ,  Records o f  t h e  F e d e r a l  c o n v e n t i o n  - 

612. T u c k e r ' s  B lacks tone ,  Vol .  I ,  App., PI?. 347-348, which ,  
hav ing  been pub l i shed  i n  1803, d i d  n o t  have t h e  b e n e f i t  o f  
t h e  Madison pape r s ,  presumed t h a t  a P r e s i d e n t  would b e  
i n s t a n t l y  i n c a p a c i t a t e d  when a c t u a l l y  impeached. T" 
24 / - S e e  S t o r y ,  *. s., s e c .  786. 



This  wot.~lld s*.s;y,ent strongly that ,  in \ s l a g  of the m.lquo 
aspects cE t h e  Gffiee o f  the Pres ide r t~ ,  crbdml proceed5ngo 
against: a President i n  office should tloe go beyond & p o b t  
where e i l q  coul-d rcsu1.t: In eo serioua a playsical htorfarance 
v.~if,h r k e  ~rasidcnt'n perforance of GB 05ficial duties that 
i t  would amount tc  st^ Lncapaeitatfon. [The non-physical yet 
practical h'terferences, in terns of capaci ty  to govern, are 
d i s cus~cc i  ----. 3.f.nEra as the "fourth questcon."l The physicol 
fnjxrference consideration, of course, m u l d  not be quite a8 
ser:Lous regardin6 ziinor ofkcnses leading to a short trial and 
-a *fine. If: !JSS hc2n ~bowo. the June 25, 1973 I~icmorsndrrm, 

- scr>reiAppsndhr, p. I, fn., t h a t  Presidents have submitted to 
_the jurd.sdiction o f  the cour t s  En connection w i t h  traffic 
offences. However, in EOKC B B ~ ~ O U S  nmtcers ,  Leg., those which 
could require the orvcractec? personal involvemerac of the 
Prenidcnt I_n trial proccedfngo, the Presidency would be 
dersELed If the President w e r e  cried pr io r  to reaoval. 

A ;?assLbikFty n o t  ye"L mentioned f . ~  t~ hndiec: a a t t t i n g  
President but defer  furtkcz proceedings until. he is no longer 
i ~ .  of-:ice.. Fron the scanr1~jul.n~ of minhdzing k F r e ~ t  baterrup- 
t;l'.on nS ofFAcP~?l. diltric~--~~;?std setting a s i d e  the questicn of the 
power t n  ~ o v a m - - c h i s  procedure rr.i~,hf be a conrse to be eon- 
s idered.  Cne censiderarlon r.m~bd be that t b i  s prcicedrtre  could 
z t o p  CFc x'i~~+)in ; of the seattlte of l ivdtat ions .  (For decaf 1% 
see pp. 3.3-14 c ~ f  Part T. u$ t h i s  ~ ~ e f i o s r a n h . )  It F3 urrcertsin 
whether 3 csns5f s*lt"ec.nal coa:lv.slon t'tzatl eb.e President could 
n o t  be frtd?eted while in office txruld be -d.cv~ed as tollin;: the 
federal  s ixCutss  of lhdtatLos,s. \ jh i le  thLs approach may lsve 
a clatm t a  be considered ae  a soluti.cn co t h e  problem f r om a 
le&ztiscFc point of - ~ i e u ,  it would overlook the political 
r e a l  ic ies .  As will be sk~utm present1 y, an indictment l ~ n g i n g  
over t h e  Preoiticct while he renains in office wauid damage the 
PrzsritutFon of r k  PresLdacy virLually to the same extent as 
an aeLxal convicrj-on. Tok -  sure* there coclld also be damage 
flotoini: E-mn ~mre*"uted charges. Kt also m y  be noted that the 
p o s s 2 b l l i z y  t he t  a Fresldznt may escape a11 prosecution by the 
numir,g of the s'acute of lfnitatiions is noc a canstitutional 
rilatber, The policy regarding otatutee  of limitation is,uithln 
legislative cont ro l ,  



tafcrzc-:ni: ; 
.- 

~IT..- L C ~  . n o t  upor? any peculiar LinxtLty thsc 
t h e  ind-iviGuai tias vho liappena to be Presldeut; 
rrpon ztzy 'Lden L h ~ t  hc cal-not dt, v~rrmg; upon any 
idea t h a t  chcre is any particular ssnc t i ty  be- 
longFng to k h  as an Lsdil.iiibual, as I s  the case 
w;ic!~ one w1:o hzs  rcyal. b l ood  in his veins ; bur 
it is on sccc.mt 02 tize office that: he holds 
that I say the Pres iden t  02 ~ t ? e  Unieed Stares 
i~ above t h e  process 05 sny court or the jmr%s- 
dictLon of any cau;:~ To brci-ig him to sccount as 
Pr2sLGenc .': 

This Kay be an averstatmen-;, ' s ~ t  sureby it conlalncl TL kem.e1 
of trsen, narcsly chat tfrc Presiden'c is thn ay~ilbolic head of 
t h e  Nation. To ao&d hin by a c r imk~~a l  proceeding is to 
[ - E ~ . S  f r ing  the  o?ereLion oc t h e  v;bLe ~ O . , T C ~ L X L I I ~ ~ ' S ~  apparatills, 
both  2.n forci:g and dorxs tFc  effairs. It: is not to be E6r- 
go t ' t cn  1;i-i~ t i;he ' m C e a ~  ' P r e s t d s , ~ ~ ,  tinder wha ccver parisy, f ~ s  
had t o  aseimlie a l eadersh ip  ro le  ~1ii:1rcarsed of in tile eighteentil. 
and early n k e r e c n t h  cenruries. The spectacle of a n  i n d i c t e d  
P r c s i d c ~ c  s till trying to serve a s  Chief Zxecutiva boggles 
the  .- 

Perhaps "chis tt~oughc 5s best  eeseed by consicler3ng what 
would f l c r a  f i :on.  the reverse conclusion, &.s-. , m n.i.&mptcd 
crk-!?i-r?al t r i a l  0.f the P r c o i d e n ~ .  b. Precidcnt afccr  all is 
selected i n  a h i ~ h l y  co.".~>lax natiomside ef2oxt t h n t  involves 
rr,osF: o f  the i;:ajor soclo-econoraic and political Eoxcea of our 
r~?hole  sr;ciecy. Would it n o t  ho Incongmlous'to br ing  him down, 
before t i l e  i:onsz-csn has acted ,  by E: jury of tmelve, celected 

I I by chance oEf thc  s t r e e t "  as Ho7.mes put i t? S u ~ e l y  th4 libuse 
and Senate, via hpeach.~.ent,  are  mrc appropriate. agencies Eor 
~ c c h  a cruc i s i  task, m d z  unavoidaPLg p o l l t i c a l  by the nature 
oZ t h e  "dcCcndant. I I  

- 3 0  - 



The gsniua o f  tha j i l ~  trial h s ~  been tlmt it provl_des 
ra Eo- of ordds.,ary people tc pam on mittera generally t ~ i t h h  
the experience or contemplacion o? crdin~ry,  everyday lifa. 
idnuld i t  be fair to such an agency to gRre it responsibility 
for  arr u n ~ w i d n b t y  poP-L~Lcc?l judPnt in the eaatcaric realm 
of  the ~ati~n's cop Executive? 

In bmnder context we m a t  c a n s t d e ~  a lso  the pmblens  of 
faiy=r1ess, and or" accrptsbiLFty 0% the verdlctr. Given the  
passions aad exposure C h a t  surround t h e  ~ a 8 t  t~n~orEre.ne: of f lco  
in r;i~a world, t h e  P?ir\epican Presbcienzg, wnuPd tile country isi 
gemral i~evc faith ~ J I  the .S.s~pasrlal.3-ty and noux~d jud;pc.lic of 
twelve jurors aelecccd by chance out of a population nf more 

t 1 than 2C0 million? f f  based sn sam" evidence! ic i a  unlikely 
a g u i l t y  verdict would be reversible on a2peol (assmirig no 
pracetluraS. er~ur) ,  nx:3 ye& it could 5e taneazoLn1t to removal. 
and yrobsb3.y would foecs e resignation. Even 12 there were 
an acquLtca:, m ~ P d  22 be gonerzllp acccp tad  ar?d leave Che 
President wLrh eEfectLaa power co govarn? 

A President  who wufd face f u r y  %rial rachos: than reeiga 
cou-lQ be expected t3 p e r s i s t  tc rhe peicz sZ ~ppeafing an 
adverse verdict. 'Gxe :>rscess co.jbd then drns oue fo r  mcths. 
By concraaz chs e*~thax ized  process sf 3 ~ s ; ~ , ~ t : i ~ ~ \ c ~ ~ ~  5.5 w e 1  1- 
adapted to achie1,ristS a r,-elat:ively speedy m c !  f irr2l re~oltseion 
by a norion-based Scnaize tr5aP. T l ~ c  wkccLa co~'iltfl3~ is repre- 
sented at the t r i a l ,  there is no agpe;i Cron tl;i verdic t ,  and 
rernsvsl cpens the wwp Gor placing chz soLirical s y s t ~ m  on a 
new and w r o  heaLtiny foundarjlorr. 

To be sure ie is argusble that despite 5 1 ~  foregoing 
oaalyaFs it ~iould be p o s s i b l e  co b d F c t  a ?resident, bne defer 
t r i a l  u n t i l  he WZE out oE off lce ,  wieh~iiil tha 3eeaxrtFme 
unduly m e d i n g  ehs power to govern, and tile s y ~ b o l l a m  cn 
which so m~cb  s f  his real authority rea'is.. Given r;he r e a l i -  
ties of modern politics and maas mclia, m d  the  delicacy of 
the p o l i t i c a l  relacionships which surround et-w Presidency 
both f0ref .s  and domestic, ti-ere would be a liusaian rouletea 
aopec t  to the co~rse of Fndictil.n& the President but poaf@oeUng 
trial, bpi118 in the m e a n ~ h e  chae: Che poser to govern Could 
survive. 



A counter-argument  which could  bc made i s  t h a t  t h e  
i nd i c tmen t  a l o n e  should f o r c e  a  r e s i g n a t i o n ,  t h u s  avo id ing  t h e  
trauma e i t h e r  ox a  t r i a l  d u r i n g  o f f i c e ,  o r  an impeachment p ro -  
c e e d i n g .  T h i s  counter-argument ,  hcwever, rests on a  p r e d i c -  
t i o n  conce rn ing  P r e s i d e n t i a l  response  which has  no e m p i r i c a l  
founda t  i on .  The reasons  u n d e r l y i n g  t h e  Founding F a t h e r s  ' 

1 d e c i s i o n  t o  r e j e c t  t h e  n o t i o n  t h a t  a m a j o r i t y  o f  t h e  House 1 
o f  R e p r e s e n t a t i v e s  could  suspend t h e  P r e s i d e n t  by impeaching 
him ( s e e  f n .  23,  sup ra )  app ly  w i t h  e q u a l  f o r c e  i n  a  scheme 
t h a t  would permi t  a  m a j o r i t y  o f  a  g rand  j u r y  t o  f o r c e  t h e  

' r e s i g n a t i o n  of  a P r e s i d e n t .  The r e s u l t a n t  d i s t u r b a n c e  t o  o u r  
I 
I ,.cans t . i t u t i o n a 1  s.ystem would be e q u a l l y  enormous. Indeed,  i t  

I ,  would b e  more i n j u d i c i o ~ i s  because t h e  grand j u r y ,  a secret 
body,  cou ld  i n t e r r u p t  P r e s i d e n t i a l  s u c c c s s i o ~ ~  wi thou t  a f f o r d i n g  

1 t h e  incumbent t h e  o p p o r t u n i t y  f o r  a ' h e a r i n g  t o  v o i c e  h i s  de fense .  

 AS shown above,  t h e  s t a t u t e  o f  l i m i t a t i b n s  problem cou ld  be 

. - .  . 

.. . 

o b v i a t e d  by a s p e c i f i c  s t a t u t o r y  p r o v i s i o n  suspending  t h e  run-  
n i n g  o f  t h e  criminal s t a tu t e  of l i ~ n i t a t i o n s  i n  favor of t h e  
P r e s i d e n t  w h i l e  he is  i n  o f f i c e .  

A f u r t h e r  f a c t o r  r e l e v a n t  h e r e  i s  t h e  P r e s i d e n t ' s  r o l e  a s  
g u a r d i a n  and e x e c u t o r  o f  t h e  f o u r - y e a r  popula r -mandate  exp res -  
sed  i n  t h e  most r e c e n t  b a l l o t i n g  f o r  t h e  Pres idency .  Under 

I o u r  devel-oped c o n s t i t u t i o n a l  o r d e r ,  t h e  p r e s i d e n t i a l  e l e c t i o n  
i 

i 
i s  t h e  o n l y  n a t i o n a l  e l e c t i o n ,  and t h e r e .  i s  no e f f e c t i v e  sub-  
s t i t u t e  f o r  i t .  D i f f e r e n t  e l e c t o r a t e s  and markedly d i f f e r e n t  
v o t i n g  p a t t e r n s  produce t h e  Sena te  and t h h  House of Represen t -  
a t i v e s .  Because o n l y  t h e  P r e s i d e n t  can r e c e i v e  and c o n t i n u o u s l y  
d i s c h a r g e  t-he popula r  mandate expressed.  quad renn2a l ly  i n  t h e  
p r e s i d e n r i a l  e l ec ,k ion ,  a n  i n t e r r u p t i o n  would be  p o l i t i c a l l y  

I 
. I  and c o i ~ s t i t u t i o n a l l y  a  t r a u m a t i c  e v e n t .  Yhe d e c i s i o n  to . t e rmj-n-  

1 ate t h i s  mandate, t h e r e f o r e ,  i s  more f i t t i n g l y  handled by t h e  
Congress t h a n  by a  j u r y ,  and such  c o n g r e s s i o n a l  power i s  

i founded i n  t h e  C o n s t i t u t i o n .  
1 
.! I n  s u g g e s t i n g  t h a t  a n  impeachment p roceeding  i s t h e  o n l y  
I 

~ I a p p r o p r i a t e  way t o  d e a l  w i t h  a P r e s i d e n t  w h i l e  i n . o f f i c e ,  w e  
: I 

I 
r e a l i z e t h a t  t h e r e  a r e  c e r t a i n  drawbacks,  such  a s  t h e  runn ing  

i o f  a  s t a t u t e  o f  l i m i t a t i o n s  whi1.e t h e  Pres iden, t  i s  i n  o f f i c e ,  
i 
1 25 / t h u s  p r e v e n t i n g  any t r i a l  f o r  such  o f f e n s e s .  - 

I 
I n  t h i s  d i f f i c u l t  a r e a  a l l  c o u r s e s  o f  a c t i o n  have c o s t s  and 

I 1 w e  r e c o g n i z e  t h a t  a  s i t u a t i o n  of  t h e  t y p e  j u s t  mentioned could  
i 
I i cause  a  complete  h i a t u s  i n  c r i m i n a l  l i a b i l i t y .  W e  doub t ,  

however, t h a t  t h i s  gap i n  t h e  law i s  s u f f i c i e n t  t o  oversome 
I . i .*. ' 

t h e  arguments a g a i n s t  s u b j e c t i n g  a -P re s iden t  t o  i nd i c tmen t  
and c r i m i n a l  t r i a l  w h i l e  i n  o f  f i c e .  



Is t h e  Vice Pres ident  Amenable t o  Criminal - 
Proceecl in~s While i n  Of f i c e?  

- - - ln Lhe f i r s t  p a r t  of t h i s  memorandum we concluded t h a t  . __. --- a s  a genera l  p ropos i t ion  t h e  Cons t i tu t ion  does not  r e q u i r e  
- - - t h a t  an o f f i c e r  of t he  United S t a t e s  be impeached before  

c r imina l  proceedings may be i n s t i t u t e d  a g a i n s t  him. I n  t he  
second p a r t  we concluded t h a t  by v i r t u e  of h i s  unique p o s i t i o n  
under t he  Cons t i tu r ion  t h e  Pres ident  cannot be t h e  ob j ec t  of  
c r imina l  proceedings while  he i s  i n  o f f i c e .  I n  t h i s  t h i r d  
p a r t  we a r e  concerned wi th  t he  ques t i on  whether t he r e  i s  
anything i n  t h e  p o s i t i o n  of  t h e  Vice Pres ident  t h a t  i s  equa l ly  
i n c o n s i s t e n t  wi th  h i s  amenabil i ty  t o  c r imina l  proceedings.  

We begin by d i scuss ing  t he  case  of  Aaron Burr. Eight 
months be fo re  t h e  exp i r a t i on  of  h i s  term, he was i n d i c t e d  f o r  
murder i n  both the  New Je r sey  and New York cour t s  f o r  f a t a l l y  
wounding Alexander Hamilton i n  a  duel  on J u l y  11, 1804. R.  
Mi tche l l ,  Alexander Hamilton,537 (1962). The proceedings i n  
New Je r s ev  were quashed a f t e r  t h e  J e f f e r s o n i a n s ,  who became 
h i s  p a r t i s a n s  during t he  impeachment t r i a l  of Judge Samuel Chase 
over  which Burr pres ided,  p r eva i l ed  upon the  New J e r s e y  Governor 
i d .  a t  541. I n  New York, t h e  grand j u ry  changed t he  charge from - 
murder t o  t h e  misdernc Inor of  sending a  chal lenge  and Burr was 
t r i e d  on t h i s  charge a f t e r  h i s  term was over .  261 These f a c ~ s  
show one more understanding n e a r l y  cont e m p o r a n ~ u s  t o  the  
making of  t h e  Cons t i tu t ion  t o  t he  e f f e c t  t h a t  impeachment need 
no t  precede indictment .  Sure ly ,  had i t  been thought t h a t  a 
s i t t i n g  Vice Pres ident  could no t  be f e d e r a l l y  i n d i c t e d  p r i o r  
t o  impeachment, on t h e  ground t h a t  h i s  d u t i e s  could be so  
i n t e r r u p t e d ,  t he  p r i n c i p l e  of f e d e r a l  supremacy would have 
imposed a  s i m i l a r  r e s t r a i n t  on t h e  s t a t e s .  271 And y e t ,  whLle 
t h e  indictment  was s t r enuous ly  r e s i s t e d ,  n o c l a i m  was made 
t h a t  criminal. proceedings were ba r red  u n t i l  t h e  conclusion of 
impeachment proceedings.  

261 He remained a  f u g i t i v e  from t h e  cour t s  of New York-during - 
t h e  remainder of h i s  teYm a s  Vice-President .  Mi t che l l ,  supra ,  
a t  541. 

27/  I n  Tennessee v ,  Davis, 100 U.S. 257 (18791, t he  Supreme - 
Court upheld t he  c o n s t i t u t i o n a l i t y  of  a s t a t u t e  removinb t o  - 
f e d e r a l  cou r t s  state c r imina l  prosecut ions  of  f e d e r a l  employees 
f o r  a c t s  com~ait ted under c o l o r  of o f f i c e .  



W e  r e s o r t  then t o  an  a n a l y s i s  similar t o  t h a t  made w i th  
r e spec t  t o  t he  amenabil i ty  of the  Pres ident  t o  cr iminal  
proceedings.  We based t he  P re s iden t ' s  immunity froin c r imina l  -- 
proceedings e s s e n t i a l l y  on two grounds; F i r s t ,  t h a t  t h e  person 
who c o n t r o l s  c r imina l  prosecut ions a s  the  head of t h e  Executive 
branch,  con t ro l s  p a r t  of t he  evidence as  holder  of  t h e  power o f  
Executive p r i v i l e g e ,  and i s  ves ted  wi th  the pardoning power 
under A r t i c l e  II, s e c t i o n  2 ,  c l ause  1 of  t he  Cons t i tu t ion ,  
cannot a t  t he  same time be a  defendant i n  a  c r imina l  case.  
This s e t  of  cons idera t ions  obviously i s  no t  app l i c ab l e  t o  
t h e  Vice Pres ident .  (See 11-B-2). 

The second reason was t he  e f f e c t  of a c r imina l  prosecut ion  
on t h e  P re s iden t ' s  o f f i c e .  (See I T - B - 3  and 4.) I n  t h a t  context  
we examined t h e  unique na tu re  of  t h e  P re s iden t ' s  d u t i e s  and 
t h e  symbolic a t t r i b u t e s  of  h i s  o f f i c e .  The ques t ions  now t o  
be examined a r e  (a) whether t h e  Vice Pres iden t  i n  h i s  own 
r i g h t  i s  ves ted  wi th  cons tLtut iona1 and s t a t u t o r y  d u t i e s  so  
unique and important t h a t  they may not  be d i s tu rbed  by a  
c r imina l  prosecut ion and (b) whether such prosecut ion  would 
do i r r e p a r a b l e  harm t o  t he  i n s t i t u t i o n  of t h e  Presidency because 
t h e  Vice Pres ident  may a t  .any t i n e  become P re s iden t ,  i e  . J  a  
theory  of Vice P r e s i d e n t i a l  immunity d e r i v a t i v e  from P r e s i d e n t i a l  
immunity. I n  making t h a t  eva l aa t i on  we s t a r t  ou t  Erom t h e  
premise t h a t  immunity from prosecut ion i s  b a s i c a l l y  con t ra ry  
t o  t he  s p i r i t  of t h e  Cons t i tu t ion  and i t  mey be r e s o r t e d  t o  
on ly  i f  t h e  cons idera t ions  leading t o  i t  a r e  i r r e f u t a b l e .  

The Vice Pres ident  serves  on a  number of  Boards and 
Comnissions pursuant  t o  s t a t u t e ,  Reorganizat ion Plan o r  
Executive o rder .  He i s  a  member of  t h e  Establishment: o f  t h e  
Smithsonian I n s t i t u t i o n ,  a Regent t he r eo f ,  and p res ides  over 
c e r t a i n  meetings of t h e  members of t he  I n s t i t u t i o n  i n  t he  
absence of t h e  Pres ident .  20 U.S.C.  41,  42, 45. H e  i s  t he  
Chairman of  t h e  National Council on Marine Resources and 
Engineering Development ( 3 3  U.S.C. 1102),  - 2 8 1  and a memb6r 

281  33 U.S.C.  1102(c) au thor izes  t h e  Pres iden t  t o  des igna te  - 
one of t h e  members of t he  Council t o  p r e s ide  over i t s  meetings 
during the absence, d i s a b i l i t y ,  o r  u n a v a i l a b i l i t y  of  t h e  Chairman. 



of t h e  Nat ional  S e c u r i t y  Council (50 U.S.C. 402). I n  a d d i t i o n ,  
he i s  a  rnember of che Cabinet Committee on Economic Pol icy  

I 
(Execut ive Order f!o. 11453); Chairman of  t h e  Nat ional  Council 
on Indian  Opportunity (Executive Order No. 11399, a s  amended - by Executive Order No. 11551); and Chairman of  t h e  P r e s i d e n t ' s  
Council  on Youth Opportunity (Executive Order No. 11330, a s  

I amended by Executive Order No, 11547): He has "immediate 

i supervis ion"  over t h e  O f f i c e  of Intergovernmental  Re la t ions  
I 
I (Execut ive Order No. 11455), and i s  a member of t h e  Dorriestic 
I .,. Ccunci l  (Reorganizat ion Plan No. 2 of  1970, sec .  201).  I *  
I .... 

; ..,: (:! .. The opera t ions  of none of  those  governmental e n t i t i e s  
....... 
. . .  . . ,would be jeoperdized  i f  t h e  Vice Pres iden t  could n o t  a t t e n d  

them. Regarding such funct ions  tho r o l e  of  t h e  Vice Pres iden t  
. . .  . . can be analogized  t o  t h a t  o f  a cab ine t  o f f i c e r ,  

B. Duties  of t h e  Vice Pres iden t  under t h e  C o n s t i t u t i o n .  

Under t h e  C o n s t i t u t i o n  t h e  Vice Pres iden t  has t h e  fol lowing 
d u t i e s  : 

i. He s h a l l  be P ~ e a i d e n t  of t h e  Senate .  A r t i c l e  I, - 
s e c t i o n  3, c l a u s e  4.  The Senate ,  however, s h a l l  e l e c t  a 
President t cmFore  t o  a c t  as Tres ident  of t h e  Senate  i n  
t h e  evellt t h e  Vice Pres iden t  i s  absent  o r  e x e r c i s e s  t h e  O f f i c e  

I o f  t h e  F res i5en t .  ( A r t i c l e  I ,  s e c t i o n  3 ,  c l ; ~ s e  5 ) .  

1 / - ii, Break a  t i e  i f  t h e  Senate  i s  evenly d iv ided .  
( A r t i c l e  Z, s e c t i o n  3 ,  c l ause  4 ) .  I 

. i - iii. Become Pres iden t  i n  t h e  case o f  t h e  removal, 
I 

- -  1 d e a t h  o r  r e s i g n a t i o n  of  t h e  P res iden t  ( ' Ibenty- f i f th  Amendment, 

I I 
s e c t i o n  1). 

i v .  Become Acting Pres iden t  i n  t h e  event  t h a t  t h e  
~ r e s i d e n r i s  unable t o  d ischarge  t h e  powers and d u t i e s  o f  
h i s  o f f i c e  (Twenty-f i f th  Amendment, s e c s .  3  and 4) .  

I 
I The Vice P r e s i d e n t ' s  func t ions  a s  P res iden t  of the&ena te  

I c l e a r l y  a r e  no t  unique. The C o n s t i t u t i o n  s p e c i f i c a l l y  provides 
I 
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for/a@&bstitute i n  t h e  person of t h e  P res iden t  tempore 
of t h e  Senate .  With r e s p e c t  t o  h i s  r e s p o n s i b i l i t y  a s  t i e  
breaker  h i s  immunity from c r imina l  prosecut ion  should be 
ana log ized  t o  t h a t  of Members of Congress under A r t i c l e  I ,  
s e c t i o n  6 ,  c l a u s e  of t h e  Cons t i tu t ion .  That congress ional  

:-- i m m & i t y  from a r r e s t  does not  extend t o  t r e a s o n ,  f e lony ,  and 
- - - b r e a c h  of  t h e  peace,  i . e . ,  v i r t u a l l y  t h e  e n t i r e  spectrum of 

c r i m i n a l  proceedings.  The mere p o s s i b i l i t y  t h a t  t h e  Vice 
- 

Pres iden t  may have t o  c a s t  a  t i e -b reak ing  v o t e  would t h e r e f o r e  
.,not .jus ti& y chis i m u n i t  y  from 2crimCnal proceedings.  

This l eaves  t h e  ques t ion  whether t h e  r e s p o n s i b i l i t i e s  
and t h e  p o s i t i o n  of t h e  Vice Pres iden t  as p o t e n t i a l  P res iden t  
o r  Act ing Pres iden t  a r e  i n c o n s i s t e n t  w i t h  h i s  amenab i l i ty  t o  
c r imina l  proceedings,  s o  t h a t  on a d e r i v a t i v e  b a s i s  he would 
s h a r e  t h e  P r e s i d e n t ' s  immunity. A s  ic  t h e  case  of  t h e  Presidency,  
t h i s  i s s u e  w l l l  be analyzed (a) i n  t e n s  of t h e  d i r e c t  i n t e r -  
f e rence  w i t h  t h e  performance of  h i s  d u t i e s  and f u n c t i o n s ,  and 
(b) wi th  t h e  symbolic impact on t h e  d i g n i t y  o f  t h e  Presidency. 

1. Di rec t  o r  formal  i n t e r f e r e n c e  wi th  t h e  conduct of -- 
t h e  Vice Presidency. The i s s u e  here  i s  whether immediate 
a v a i l a b i l i t y  of t h e  Vice Pres iden t  t o  assume t h e  d u t i e s  of 

I 
i t h e  P res iden t  o r  Acting Pres iden t  i s  so  imporLant t h a t  he 
1 should  not  be even t rmpora r i ly  i n c a p a c i t a t e d  by t r i a l  o r  p o s s i b i e  
I i n c a r c e r a t i o n .  (The Vice Pres iden t  would become Pres iden t  i n  

1 event  o f  dea th ,  r e s i g n a t i o n  o r  removal of t h e  P r e s i d e n t ,  and 
I would become Acting Pres iden t  i n  t h e  event t h e  P res iden t  were 

found under t h e  Twenty-f i f th  Amendment t o  be i n c a p a c i t a t e d . )  
The p r i n c i p a l  r e s p o n s i b i l i t y  of  t h e  Vice Pres iden t  i s  t o  be 
ready t o  s e r v e  a s  P res iden t  o r  Acting Pres iden t  should t h e  
occas ion  a r i s e ,  thereby avoid ing  any i n t e r r u p t i o n  i n  t h e  
c o n t i n u i t y  of t h e  o f f i c e  of t h e  P res iden t .  This  duty  " t o  s t a n d  
and wait" i s  of t h e  h ighes t  c o n s t i t u t i o n a l  and i n s t i t u t i o n a l  
importance.  J u d i c i a l  proceedings which could i n t e r f e r e  w i t h  
r ead iness  t o  s e r v e  t h e r e f o r e  r e q u i r e  c a r e f u l  s c r u t i n y .  

I ' . . A t  t h e  same time we must n o t e  t h e  h ighly  contingent: 
n a t u r e  of  t h e  p o s s i b i l i t y  t h a t  t h e  Vice P r e s i d e n t  would%e'  
c a l l e d  t o  assume t h e  o f f i c e  of P res iden t  o r  Act ing p r e s i d e n t .  



Moreover, i t  has no t  been t h e  custom t o  seques te r  t he  Vice 
Pres iden t  t o  male c e r t a i n  t h a t  he is  always a v a i l a b l e  t o  - 
assume h i s  p o t e n t i a l  P r e s i d e n t i a l  d u t i e s  - - -  a t  a moment's no t i c e .  
The Vice Pres iden t  is  f r equen t l y  absent  from t h e  c a p i t a l ,  
poss ib ly  i n  remote and inaccessible p a r t s  of t he  country,29/  
o r  even abroad on ceremonial funct ions .  Nothing, of  course,  

. can prevent  him from being s i c k  o r  o therwise  t.emporarily 
incapacj  t a t ed .  

.Under.such a p r a c t i c a l  i n t e r p r e t a t i o n  of t he  e x t e a t  of 
t h e  Vice P r e s i d e n t ' s  immediate a v a i l a b i l i t y ,  it appears  a s  a  
gene ra l  p ropos i t ion  t h a t  h i s  duty t o  s tand and wait does no t  
n e c e s s a r i l y  r e q u i r e  h i s  t o t a l  immunity from c r imina l  prose-  
cu t i on .  I f  t h e  Of f i ce  of t he  Presidency was vacated whi le  a  
crFminal proceeding was being conducted a g a i n s t  t h e  Vice 
P re s iden t ,  the  process could be ha l t ed  a t  once. Whether o r  
no t  impeachment proceedings would then ensue a g a i n s t  t h e  
former Vice P re s iden t ,  now P re s iden t ,  would depend on t h e  w i l l  
o f  Congress. The s i t u a t i o n  then  would be exac t l y  t h e  same a s  
i f  t h e  Vice Pres ident  had besn Pres ident  when t h e  a l l e g a t i o n s  
of  c r i m i n a l i t y  f i r s t  su r faced  - -  no b e t t e r ,  no worse. Thus, 
a cr imfnal  indictment  -agains t  a Vice PresFdent need no t  abrogate  
i n  any way h i s  c o n s t i t u t i o n a l  duty t o  s t and  and w a i t ,  This  
du ty ,  t h e r e f o r e ,  does not  a f t o r d  a bssis f o r  g r an t i ng  t o  a 
Vice Pres iden t  immunity from cr i rn i r~al  prosecut ion .  

A s  a  f u r t h e r  p r a c t i c a l  obse rva t ion ,  i t  may be noted t h a t  
i f  a  t r i a l  of t h e  Vlce Eres ident  proceeded t o  a sentence  of 
imprisonment, and were sus ta ined  i n  what might be expected 
t o  be an expedi t ious  appea l ,  t h e  Vice Pres ident  might w e l l  
r e s i g n .  He could be replaced under thc  Twenty-f i f th  
Amendment ' s procedure f o r  f i l l i n g  a "vacancy" i n  t h e  o f f  i c e  
of Vice Pres iden t .  Thus, t he  u n i n t e r r u p t i b i l i t y  of t h e  
Presidency would be preserved.  There i s ,  of course,  no 
p rov i s ion  i n  the  Cons t i tu t ion  (o the r  than impeachment and 
removal) f o r  determining t h a t  a Vice Pres ident  i s  i ncapac i t a t ed .  
The Cons t i t u t i on  conta ins  such incapaci ty-determinat ion  
process  only  f o r  the  Presidency. 

+ . ,  

29 /  Note t h e  de lay  i n  reaching Vice Pres iden t  Coolidge on h i s  - 
f a t h e r ' s  farm a f t e r  P res iden t  Harding 's  death.  



- I n s t i t u t i o n  -. o f  c r imina l  proceedings aga?ns t  t h e  
_._. --- Vice Pres iden t  could ,  however, i n j e c t  u n c e r t a i n t i e s  i n t o  

t h e  P r e s i d e n t i a l  success ion .  I f  a Vice Pres iden t  i s  - 

under indic tment  o r  sentence  o f  imprisonment, i t  could be 
claimed t h a t  he i s  i n c a p a c i t a t e d  t o  succeed t o  t h e  Pres idency,  
and tt~a't t h e  'Spealcer o f  t h e  House of  Representa t ives  i s  
n e x t  i n  l i n e  of success ion .  I n  t h a t  event  t h e  p o l i t i c a l  
s t a b i l i t y  of  t h e  n a t i o n  could be  s e r i o u s l y  d i s rup ted  a s  t h e  
r e s u l t  o f  t h e  f a i l u r e  o f  t h e  C o n s t i t u t i o n  t o  provide a  
procedure t o  r e s o l v e  t h a t  ques t ion .  The m a t t e r  would come 
t o  a head i f  an  a c t u a l  vacancy i n  t h e  Presidency should then  
occur .  No one can f o r e s e e  a l l  of  t h e  cont ingencies  which 
might a r i s e  i n  t h i s  s i t u a t i o n .  It might be reasonable  t o  
s p e c u l a t e  t h a t  t h e  Congsess might claim a n  a u t h o r i t a t i v e  
power i n  i t s e l f  t o  r e s o l v e  t h e  m a t t e r ,  but  i f  i t  d i d  s o  by 
any vote f a l l i n g  s h o r t  of t h e  two- th i rds  Senate  v o t e  r e q u i r e d  
t o  remove by t h e  inpeachment p rocess ,  f u r t h e r  u n c e r t a i n t i e s  
cou ld  ensue. A l t e r n a t i v e l y ,  t h e  s i t u a t i o n  might g i v e  r i s e  . 

t o  a modern analogy t o  t h e  E l e c t o r a l  Commission which was 
s e t  up co yesolve  t h e  Hayes-Tilden d i s p u t e .  

To be s u r e ,  any a c t i o n  which could c a s t  a  doubt on 
t h e  Vice P r e s i d e n t ' s  capac i ty  t o  succeed t o  t h e  Presidency 
poses a s e r i o u s  ques t ion .  Never the less ,  t h e r e  a r e  hazards 
a l s o  i n  having unresolved c r imina l  charges hanging over  
t h e  head of a  Vice P r e s i d e n t ,  and t h e  foregoing s e t  o f  
d i f f i c u l t  s c e n a r i o s  i s  h ighly  cont ingent .  We sugges t ,  
t h e r e f o r e ,  t h a t  t h e  r a t h e r  remote p o s s i b i l i t y  t h a t  t h e  
Vice P r e s i d e n t ' s  capac i ty  might be ques t ioned would n o t  
j u s t i f y  a conclus ion  t h a t  t h e  Vice Pres iden t  i s  immune 
from c r i m i n a l  prosecut ion .  



2 .  P r a c t i c a l  i n t e r f e r e n c e  wi th  t h e  power t o  govern and 
t h e  symbolic s i g n i f i c a n c e  of t h e  Vice Presidency.--Turning 

-- now from t h e  ques t ion  of  d i r e c t  and formal i n t e r f e r e n c e s  t o  
t h e  i s s u e  of s-pnbolic and o t h e r  pract im-1 i n t e r f e r e n c e s  w i t h  
t h e  power t o  govern (as  d i scussed  i n  P a r t  11-B-4), i t  may be 
observed t h a t  i f  i t  i s  f e l t  t h e s e  l a t t e r  cons ide ra t ions  a r e  
germane f o r  t h y p r e s i d e n t ,  they a r e  a l s o  germane f o r  t h e  
Vice P r e s i d e n t ,  a l though p o s s i b l y  t o  a  l e s s e r  degree.  C lea r ly  
.the a u t h o r i t y  of  t h e  Presidency would s u f f e r  immeasurably 
were i t  t o  pass t o  a  Vice P r e s i d e n t  under indic tment  o r  
%co .one '(taken from c r i m i n a l  custody by a  s e t  o f  cu r ious  
chances," t o  paraphrase t h e  Mikado. But t h e  damage could  be 
s imi la r - -o r  even more s e r i o u s - - i f  t h e  Presidency passed t o  
a  Vice P r e s i d e n t  a g a i n s t  whom s e r i o u s  charges were i n  every- 
o n e ' s  mouth and who could n e i t h e r  be brought t o  j u s t i c e  nor  
given an  oppor tuni ty  t o  c l e a r  himsel-f. 

Again, because of  the  con t ingen t  n a t u r e  o f  Vice P r e s i -  
d e n t i a l  success ion  t o  t h e  Pres idency,  we f e e l  t h a t  t h e  
p o t e n t i a l  problems i n  t h i s  a r e a  too should be faced and 
so lved  by p o l i t i c a l  [ o r  o t h e r ]  means a s  they occur ,  r a t h e r  
than  be ignored under a  theory of  t o t a l  immunity from 
c r i m i n a l  prosecut ion .  I E,  f o r  example, a c t u a l  o r  tllreacened 
c r i m i n a l  prosecut ion  shguld r e s u l t  i n  a  r e s i g n a t i o n ,  t h e  
Vice P r e s i d e n t i a l  o f c i c e  could be r e f i l l e d  by t h e  procedures 
o f  t h e  Twenty-fLfth Amendment. 

3 .  Evaluation.--There i s  cne fundamental r e c u r r i n g  
problem i n  t h e  above d i scuss ion .  Should Lhe Vice P r e s i d e n t  
be t r e a t e d  a s  i f  he were t h e  P r e s i d e n t  himself o r  h i s  a l t e r  
s, because he i s  o n l y  one h e a r t  b e a t  away from tak ing  t h a t  
p o s i t i o n ?  A l t e r n a t i v e l y ,  should t h e  s t r e s s  be p laced  on t h e  
con t ingen t  n a t u r e  of h i s  ass-imption of  t h e  P r e s i d e n t i a l  
o f f i c e ?  A reasonable  approach toward t h e  s o l u t i o n  o f  t h i s  
dilemma would be t h e  c o n s i d e r a t i o n  t h a t  t h e  c r i m i n a l  prose-  
c u t i o n  would n o t  d i r e c t l y  and immediately i n t e r f e r e  wi th  
t h e  performance of  t h e  P r e s i a e n t i a i  d u t i e s  and wi th  t h e  
P r e s i d e n t i a l  o f f i c e  i t s e l f ,  b u t  r a t h e r  wi th  t h e  Vice 
P r e s i d e n t ' s  a b i l i t y  t o  succeed t o  t h e  Presidency and t h g  . ,  

e f f e c t  the reof  on t h a t  i n s t i t u t i o n .  
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A s  i n d i c a t e d  above, t h e  prosecut ion  of a  Vice P r e s i d e n t  
would n o t  l e g a l l y  o r  ac tua l - ly  preclude h i s  assumption of t h e  
P r e s i d e n t i a l  d u t i e s  because the  proceedings could always be 

i i n t e r r u p t e d  i n  t h a t  event .  The problem t h e r e f o r e  i s  b a s i c a l l y  
of  a  p o l i t i c a l  n a t u r e ,  v i z  whether a  Vice P r e s i d e n t  a g a i n s t  

I -- , 
- whom criminal. charges have been made, who perhaps has been 

i n d i c t e d ,  and who perhaps has been convic ted  can e f f e c t i v e l y  
perform t h e  d u t i e s  of t h e  P r e s i d e n t . -  This p o l i t i c a l  q u e s t i o n  

i i s  n o t  solveti by providing f o r  immunity from c r i m i n a l  prose-  
c u t i o n .  Even i f  t h e r e  were no indiclment  and t r i a l ,  t h e  

. - l i  v e r y  e x i s t e n c e  of those  charges would hamper t h e  Vice P r e s i d e n t  
i n  t h e  performance of  h i s  P r e s i d e n t i a l  d u t i e s  almost a s  much 

i a s  i f  he were t r i e d  and convic ted .  Indeed, he might be  i n  a  
b e t t e r  p o s i t i o n  i f  he were a b l e  t o  v i n d i c a t e  himself  b e f o r e  a  

i c o u r t  while  he is Vice Pres iden t .  -- 301 

I 

I I n  sum, al though one cannot e n t i r e l y  be f r e e  from doubt i n  
t h i s  unprecedented a r e a ,  i t  i s ,  n e v e r t h e l e s s ,  concluded t h a t  

I 
I t h e  case  f o r  g r a n t i n g  t h e  Vice Pres iden t  immunity from c r i m i n a l  

prosecut ion  has n o t  been made. 

Having e s t a b l i s h e d  t h e  p ropos i t ion  t h a t  t h e  Vice P r e s i d e n t  
does nor: sllare t h e  i rnmnity suggested f o r  t h e  P r e s i d e n t ,  be-  
cause t h e  va r ious  cons ide ra t ions  whtch support  such immunity 
do n c r  re l -are  d l r t - c t l y  t o  t h e  Vice P r e s i d e n t ,  t h e  p u b l i c  i n -  
t e r e s  t i n  going for i~arc!  wi th  inves t i g a t i o n  and p o s s i b l e  i n d i c t -  

/ ment of the  V i c e  P r e s i d e n t  i s  supported s t r o ~ ~ g l y  by two a d d i t i o n a l  
f a c t o r s .  I 

1 i a. The a l l e g e d  presence o f  co -consp i ra to r s  

We understand t h a t  t h e r e  a r e  a l l e g a t i o n s  t o  t h e  e f f e c t  
t h a t  t h e  Vice Presidenf  was a  member of a  conspi racy .  I f  

1 t r u e ,  t h e r e  i s  a  s u b s t a n t i a l  pub l i c  i n t e r e s t  i n  inc lud ing  t h e  
1 Vice Pres iden t  i n  the  on-going i n v e s t i g a t i o n  and p o s s i b l e  i n d i c t -  
I 
I ment proceedings.  F a i l u r e  t o  do so might n o t  only  prec lude  t h e  

I oppor tun i ty  t o  b r i n g  co-conspi ra tors  t o  j u s p i c e ,  b u t  a l s o  

301 To r e c a p i t u l a t e  we conclude t h a t  t h e  P r e s i d e n t  must be - 
I denied t h a t  oppor tun i ty  t o  v i n d i c a t e  himself because th%t would 

i n t e r f e r e  w i t h  the  performance of  h i s  o f f i c i a l  d u t i e s ,  a d -  
i n e v i t a b ! ~  be incons i s  t e n t  wi th  h i s  c o n t r o l  of  t h e  pros&cution 1 and t h e  pardoning power. 



r*/ 

prcj;dice t h e  Vice P r e s i d e n t .  

The prosecut ion  a l s o  would be s e v e r e l y  hampered by t h e  
wi thhold ing  from t h e  grand j u r y  of  those  elements of t h e  
a l l e g e d  conspiracy l inked  t o  the  Vice P r e s i d e n t .  A s  a r e s u l t  

4 .. . . . --- 
t h e  a c t i v i t i e s  of t h e  a l l e g e d  co-conspi ra tors  could n o t  be 

-- - - .. f u l l y  d i s c l o s e d  and evalua ted ,  which might redound u n f a i r l y  
t o  t h e i r  b e n e f i t .  A t  t h e  same time, t h e  Vice P r e s i d e n t  might 
be  u n f a i r l y  l inked by innuendo o r  incomplete d i s c l o s u r e  of 
f a c t s  t o  t h e  a l l e g e d  conspiracy.  I n  s h o r t  any r e s u l t a n t  
de lay  i n  t h e  proceedings would b e n e f i t  t h e  co -consp i ra to r s ,  hamper 
t h e  p rosecu t ion ,  and postpone a  p o s s i b l e  e x o n e r a ~ i o n  o f  t h e  
Vice P r e s i d e n t  . 

b. The s t a t u t e  o f  l i m i t a t i o n s  problem 

Another circumstance counse i l ing  prompt p r e s e n t a t i o n  
o f  evidence t o  t h e  grand j u r y  i s  chat  t h e  s t a t u t e  of  l i m i t a -  
t i o n s  i s  about t o  b a r  t h e  prosecut ion  of  t h e  a l l e g e d  o f fenders  
w i t h  r e s p e c t  t o  some o r  a l l  of che o f fenses .  The problem 
presen ted  by t h e  s t a t u t e  of  l i m i t a r i o n s  would be avoided by an 
indic tment  w i t h i n  the  s t a t u t o r i l y  s p e c i f i e d  pe r iod .  

A f t e r  indictment ,  t h e  ques t ion  whether t h e  Gove~mienC: 
should p r e s s  f o r  i ~ x r . . d i a t e  t r i a l  o r  delay prosecut ion  u n t i l  
t h e  e x p l r a t i o n  o f  t h e  Vice P r e s i d e n t ' s  d u t i e s  involves q u e s t i a n s  
o f  t r i a l  s t r a t e g y  (e .g. ,  r e l a t i o n  t o  p o s s i b l e  co -consp i ra to r s  
a s  j u s t  d i scussed)  and c r imina l  procedure (e .g . ,  r i g h t  t o  a  
speedy t r i a l )  which o t h e r  Divis ions  may be more competent t o  
e v a l u a t e  i n  the  l i g h t  of  a l l  of  t h e  f a c t s .  

Robert G. Dixon, J r .  
A s s i s t a n t  At torney  General  
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