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GIBSON, DUNN & CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSIIIP
INCLUDING PROFESSIONAL CORPORATIONS

One Montgoraery Steeet San Frandsco, California 94104-4505
(415) 393-8200
www.gibsondunn. com,

Rlustice@gibsondunn. vom

September 8, 2008

Direct Dial Clicnt No.
(415) 393-8296 T 98485-00001

Pax No.
(415) 374-8427

VIA FACSIMILE
The City and County of San Francisco and The Board of Supervisors of the City and
Mayor Gavin Newsom County of San Francisco
Office of the Mayor ] Dr. Carlton B. Goodlett Place, Rm. 244
I Dr. Carlton B. Goodlett Place, Rm. 200 San Francisco, CA 94102

San Francisco, CA 94102

Re:  Walgreen Co. v. City & County of San Francisco, et al,

Dear Sir or Madam:

This letter is to inform you that we intend to file the enclosed complaint later today
against the City and County of San Francisco, the Board of Supervisors, and Mayor Gavin
Newsom (in his capacity as Mayor) on behalf of our client, Walgreen Co. The Jawsuit seeks
declaratory and injunctive relief against the enforcement of San Francisco Ordinance 194-08.

I'write to give you notice under rules 3.1150, 3. 1203, and 3.1204, California Rules of
Court, that T will be appearing tomorrow at 11 a.m. in the Law and Motion Department of the
San Francisco Superior Court, to request an ex parte Order to Show Cause why our client’s
Application for a Preliminary Injunction should not be heard on or before September 30, 2008
(since the Ordinance takes effect on October 1). Twill advise you of the specific department
number later today and will serve you with copies of this Application for Preliminary. Injunction
and its supporting papers tomorrow.

Please advise us today whether you will oppose this request for an Order 1o Show Cause.
Alternatively, if you would stipulate to a stay of the effective date of the Ordinance and issue a
temporary tobacco permit pending resolution of our client’s Application for Preliminary

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DAariac menmveo



GDEC S.F. 82 o03/030

e e my Yy wve.ow F04 Fdd JITJ OCJUE

GIBSON, DUNN & CRUTCHER LLP

September 8, 2008
Page 2

Injunction so that a more comfortable briefing and hearing schedule cap be set, we are amenable
to such an arrangement.

Please contact me at the above-listed number or Daniel M. Kolkey (415-393-8240) at
your earliest convenience to discuss this Inatter,

Very truly yours,

bt f

Rebecca Justice'Vazarus

Euclosures

ce: Via Facsimile (w/enclosures)

Office of the City Attorney
RIL/ijl

100513592_1.DoC
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. . SUM-100.
SUMMONS s AR
(CITACION JUDICIAL) |
NOTICE TO DEFENDANT: '
(AVISO AL DEMANDADO): ‘

THE CITY AND COUNTY OF SAN FRANCISCO; THE BOARD OF SUPERVISORS
FOR THE CITY AND COUNTY OF SAN FRANCISCO; and GAVIN NEWSOM. in his
capacity as Mayor of the Cily and County of San Francisco

YOU ARE BEING SUED BY PLAINTIFF: :
(LO ESTA DEMANDANDO EL DEMANDANTE): ' i
WALGREEN CO.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to flle a written response at this court and have a
copy served on the plaintiff. A letter or phone call will not pretect you. Your written response must be in proper legal form if you want the
court to hear your case. There may be a court form that you can use for your response. You can find these court forms and morc
information at the California Courts Online Self-Help Center {www.courtinfo.ca.goviselfhalp), your county law library, or the courthouse
nearest you. If you cannot pay the filllng fee, ask the court clerk for a fee waiver form. If you do not file your response on time, you may
lose the case by default, and your wages, money, and Property may be taken without further waming from the court. -

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an
attorney referral service. If you cannot afford an atterney, you may be eligible for free legal services from a nonprofit legal services
program. You can locate these nonprofit groups at the Callfornia Legal Services Web site (www.lawhelpcalifarnia.org), the California
Courts Online Self-Help Center (www.courtinfo.ca.goviselfhelp), or by contacting your local court or county bar association.

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta cifacion y papeles legales para presentar una respuesta por escrifo

en esla corte y hacer que So cntregue una copia al demandante, Una carta o una llamsada telefénica no lo protegen. Su respuesta por
escrifo fiene que estor en formafo fegal correcto si desea que procesen su caso en fa corte. £s posible que haya un formulario que usted
pueda usar para su respuesta, Puede encontrar astos formularios de la corte y mads informacién en el Centro de Ayuda de jas Cortes de
California fwww.courtinfo, ca.gov/selfhelp/ospanol)), en fa biblioteca de leyes de su condado o en fa corte que /e quede mds cerea, Sino
puede pagar [a cuofa de presentacién, pide al secrefario de fa corte que je dé un formulario de exencion de pagoe de cuotas. Sino presenta
$U respuesta a ticmpo, puede perder ef caso por Incumplimiento y Ia corte le podra quitar su sueido, dinero y bienes sin mds advertencia.
Hay oiros requisitos legales. Es recomendabie que ifame a un abogado inmediatamente. 5i no conoce a un abogado, {puede Hfamar a un
servicio de rem/si6n a abogados. Si no puede Pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios
legales gratuitos de un programa de servicios legales sin fines de Jucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de
Catifornia Legal Services, {www.lawhelpcallfornia.org), en ef Centro de Ayuda de las Cortes de California,
(www.coudfnfo.ca.govlselfhelp/e.spanolo © poniéndosc en contacto con Ja corte o ¢f colegio de abogados Jocales.

The name and address of the court is: CASE NUMBER:
(EI nombre y direccion de la corte es); (Namero de Cosoj:

Superior Court of the State of Caiifornia, County of San Francisco
400 McAllister Street :
San Francisco, CA 94102

The name, address, and telephone number of plaintiff's attomey, or plaintiff without an altomey, is: .
(El nombre, 1a direccion y el nimero de teléfono del abogado del demandante, o del demandante gue no liene abogado, es);

Daniel M. Kolkey, SBN 79102, Brett Oberst, SBN 195219 Tel.: (415) 393-8200 Fax: (415) 986-5309
GIBSON, DUNN & CRUTCHER LLP ‘

One Montgomery Street

San Francisco, CA 941044505 :

. DATE: Clerk, by ﬂ . Deputy
{Fecha) (Secretano) : {Adjunto)
{For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de esfa citaticn use el formulario Proof of Service of Summons, (POS-01 ).
NOTICE TO THE PERSON SERVED: You are served

15EAL) 1. [J as an individual defendant,

2. [0 as the person sued under the fictilious name of (specify):

3. O on behalf of (specify): :
under. [J CCP 416.10 (corporation) [] ccraigeo Eminor)
CCP 416.20 (defunct corporation) (] ccpa16.70 (conservatee)
[J CCP 416.40 (assogiation or partnership) [ ] CCP 416.90 {authorized person)
O other (speciy):
4. [J by personal delivery on (dalfe):

Paga10t1

Form Adeplad lor Mandatary Use . Code ol Civil Procadure 5§ 412,20, 465

Juticlel Coundi o Caklora SUNMMONS

SUM-100 JRev. January 1, 2004) v

!
;
'
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‘ \&\TTORNEY OR PARTY WITHOUT ATTORNEY (Name, Stale 8ar number, and sdoress). FOR COURT USE ONLY

” DANIEL M. KOLKEY, SBN 79102
BRETT OBERST, SBN 196219
GIBSON, DUNN & CRUTCHER LLP
One Montgomery Street, San Francisco, CA 94102
TeLerHone va: (415) 393-8200 Faxno. {415) 986-5309
ATTORNEY FOR jnemex PlaiIntiff Walgreen Co. ‘
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN FRANCISCO ]
sTReeT aooress: 400 McAllister Street :
maiLING ao0Ress: 400 McAllister Street
crr ano ze coot: San Francisco, CA 94102-4514
grancrname: Civic Center Courthouse

CASE NAME: THE CITY AND COUNTY OF SaN FRANCISCO; THE BOARD OF SUPERVISORS FOR THE
CITY AND COUNTY OF SAN FRANCISCO: and GAVIN NEWSOM, in his capacity 83 Mayor of ihe Clty and

o\V/| CASE COVER SHEET Complex Case Designation | CASE NUMBER. ?
B Unlimited O Limited [J Counter [J Joinder

(Amount (Amount ) 2UOGE:

demanded demanded is Filed with first appearance by defendant .

exceeds $25,000) $25,000 or less) (Cal. Rules of Court, rule 3.402) OEPT:

Itarns 1-6 below must be compleled (see instructions on page 2). .
1. Check one bax below for the case type that best describes this case: ]

Auto Tort Contract Provisionally Complex Civil Litigation

[] Auto(z2) []  Breach of contractwarranty (06)  (Cal. Rules of Court, rules 3.§00-3.403)
Uninsured motorist (46) D Rule 3.740 collections {09) D Antrttusb’T_rade regulahqn {03)

Otner PYPDMWD (Personal Injury/Property [  other corections (09) [J Construction defect (10}

Damage/Wrongful Death} Tort [0 insurance coverage (18) [ Mass tort (40)

D Achestbs (04) D Other contract (37) D Securities litigatlon (28)|

[]  Product iiabiity (24) Real Property [J  environmentaliToxic tort {30)

D Medical malpractice (45) D Eminent domalnflnverse D Insurance coverage claims arising from the

D Other PIIPDAWD (22} condemnation (14) above isted provlsmnally complex case

Non-PUPD/MWD (Other) Tort [ wrongful eviction (33) . types (41) ‘

[J  Business 1om/unfair business practice (07) [_]  Other real property (26) EE“]’° "E"";e'“ °f":’d?"’:“‘ 20

[J civirights (03) Unlawful Detainer il °'°e""ec” o c';’ gment (2

[J Defamation (13) E Commercial (31) %SCE';:;‘:;;‘;T) il °’“P'af"‘
Fraud (16} Resldential (32) ) -

E lnlelleélnal property (19) O  Drugs (38) ;E lOlher con:?la_lln; (J:ic;? spiemﬁed apove) (42)

[J  Professional negligence (25) Judicial Review _ Iche LanEOUSh- i ! etition; "

D Other non-PYPDAD tort (35) D Asset forfeiture (05) D anners .IP an corpor?te governance {21)

Employment [C]  Petition re: arbitration award (11) Other petition (no! specificd above) {43}
wrronghu terminanlon (38) D Writ of mandate (02) '

[].  owhar employment (15) [J  Other judicial review (38}

2. This case I:] s @ is not  complex under rule 3.400 of the California Rules of Court. If the case is!complex. mark the
factors requiring exceptional judicial management: .

Large number of separately reprasented parlies  d. J Large number of witnesses
b. [[J Extensive motion practice raising difficult or novel e. [] Coordination with related actions pendnng N one or more courts

issues that will be time-consuming to resolve in other counties, states, or countries, of in a federal court

c. [J Substantial amount of documentary evidence [] Substantial postjudgment jUdICla| Supems'on
3. Remedies sought ({check all that apply): a.[_] monetary b, E nonmonetary; declaratory or injunctive rehef c. [ punitive
4. Number of causes of action (specify): 3
5. Thiscase [J is [X isnot a class action suit. :
6. Ifthere are any knpwn related cases, file and serve a notice of related case, (You may use form CM-015.} !
Date: September . 2008 % Y
Daniel M. Kolkey > Vo f LA, M,{/—,

(TYPE OR PRINT NAME) [SIGNATURE OF PARTY OR ATTORNEY FOH PARTY)
NOTICE L/

» Planiiff musl file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed

under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 2.220)) Failure to file may result
in sanctions.

= File this cover sheet in addition to any cover sheel required by local court rule. ;

= If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding. |

» Unless this is a collections case under rule 3.740 or a complex case, |his cover sheet will be used for stanstncal purposes only.

Pape Y 0f 2
|
Farm &doplad Io) Mencalory Usg :
7 o o Moncaar CIVIL CASE COVER SHEET ). Ruiey of Courd, 1ules 2.30, 3. 220, 3.400-3.403, 3.740;
o Coun: o ce 2w7} Cal 5\330304 0l Jugicial Agmirasiration 510, 330
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ETE THE COVER SHEET ;

inti i i i int) in a civil case, you must
To Plaintiffe and Others Filing First Papers. If you are filing a first paper (for example, a c_orppla:n i ;
complete and file, aiong with your first paper, the Civil Case Cover Sheet contained on page 1. This information will be used o compile

statistics about the types and numbers of cases filed. You must compl
one box for the case type that best descii
check Ihe more specific one. if Ihe case has multipl

ele items 1 through 6 on the sheet. In ilem 1, you must check
bes the case. If Ine case fits both a general and a more specific type of case listed in item 1,
e causes of action, check the box Ihat best indicates the primary cause of action.

To assist you in completing the sheet, exampies of the cases that belong under each case lype in item 1 are provided below. A cover

sheet must be filed only with your initial paper, F
its counsel, or both to sanctions under rules 2.30 and 322
To Parties in Rule 3.740 Collections Cases. A "collections case” un

ailure 1o file a cover sheet with the first paper filed in a civil case may subject a party,
0 of the California Rules of Court.

der rule 3.740 is defined as an action fpr recovery of money

owed in @ sum stated 10 be certain that is not more than $25,000, exclusive of interest and attomey's fees, arising from a transaction in

which property, services, of money was acquired on credit. A collections case does not include an action seeking the following: (1) tort

damages, (2) punitive damages, (3) recovery O
atachment. The identification of a case as a fule 3,740 co

f real property, (4) recovery of personal property, of (5) 21 prejudgment writ of
llections case on this form means that it will be exempt from Ihe general

time-for-service requirements and case management rules, unless a defendant files a responsive pieading. A |rule 3.740 collections

case will be subject to the reguirements for service an

To Parties in Complex Cases. In-complex cases only,
case is complex. If a plaintiff believes lhe case is complex un
completing the appropriate boxes in items 1 and 2. 1fa plaintiff designates a case as complex, |
complaint on all parties to the actlon. A defendant may file and serve no later than the time of ils first appearance a joinder In the

plaintiffs designalion, a counler-designation t

the case is complex.

Auto Tort :
Auto (22}-Personal Injury/Property
DamageMrongful Death
Uninsured Motorist (46) (if the
case involvas an uninsured
molorist ciaim subjecf lo
arbirration, check this item
nstead of Aujo)
Other PVPDWD (Personal Injury/
Property Damage/Wrongful Death)
Ton
Asbestos (04)
Asbestos Property Damage
Asbastos Personal Injury/
Wrongfui Death
Product Liability (nor asbestos or
toxic/environmental) (24}

Medical Malpractice {45}

Medical Maipractice—
Physicians & Surgeons

Other Professional Health Cara
Malpractice

Other PHPD/WD {23}

Premises Liability (e.g., sip

and fali)

Intentional Bodily injury/PD/WD
{e.g., assaull, vandalism)

Inle ntional infliction of
Emolional Distress

Negligent Infliction of
Emotional Distress

Other PHPDAWD

Non-PirPDWD {Other) Tont

Business TorUnfalr Business
Practice (07)

Civil Rights {e.g., discrimination,
false arrest) (not ervi
harassment) {08)

Defamation {e.qg.. slander. libef}
13)

Fraud (16}

Inteliectual Property (19)

Professional Neglligence (25)
Legat Malpractica
Other Professional Malpractice

{not medical or legal)

Other Non-PHPD/WD Tort (35)

Employment

Wrongful Terminatron (36} Other

Empioyment {15}

d obtaining a judgment in rule 3.740.
parties must also use the Civil Ca

se Cover Sheef lo designate whether the
der rule 3.400 of the California Rules of Court. thi$ must be indicated by

the cover sheet must be served with the

hat the case is not complex, o, if the plaintiff has made no designation, 2 designation that

CASE TYPES AND EXAMPLES
Contract
Breach of Contract/Warranty (06}
Breach of RentaliLease
Contract (not uniawful detalnar
or wrongful eviction)
ConiraciWarranty Breach-Selier
Plaintiff {not fraud or negligence}
Negligent Breach of Coniract/
Warranty
Other Breach of Contract\Warranty

Coilections {(e.g.. money owed, open
book accounts) (09)

Collection Case-Seller Plaintiff
Other Promissory Note/Collections
Case

Insurance Coverage (nof provislonaliy
complex) {18)

Auto Subrogalion
Othar Coverage

Other Contract (37)
Contraclual Fraud
Other Contract Dispute

Real Property

Eminent Domainftnverse
Condemnation {14}

Wrongful Eviction (33)

Other Real Property (e.g., quiet titla) (26}
writ of Possession ol Real Property
Mortgage Foreclosure

Quiet Tille
Other Real Property (not eminent
domain, landiordfenant, or
foreciosura)
Uniawful Detainer

Commercial (31)

Residenilal (32)

Drugs (38) (if the case invoives iiegal
drugs, check fhis fem; olherwise,
report as Commertial or Residential)

Judicial Review

Assel Forfeilure (05}

Petition Re: Arbitralion Award {11}

Writ of Mandate (02)
Writ-Administrative Mandamus
Wril-Mandamus on Limited Court

Case Matter
Wiit=-Other Limited Court Case
Review

Other Judicial Review (39)

Review of Health Officer Order
Notice of Appeak-Labor
Commisgioner Appeals

Provisionally Complex Clvil Litigation (Cal.
Rules of Court Rulgs 3.400-3.403)
Antitrust/Tradel Regulalion {03)
Construction Defect (10} |
Claims Involvirig Mass Tort (40)
Securities Litigation (26)
EnvironmentalToxic Tort (30)
Insurance Coverage Claims
(ansing fram provisionally complex
case fype fistad above) (41)
Enforcement of Judgment
Enforcement of Judgmeni (20}
Abstract of Judgmeni (Out of
County)
Confession of Judgment (non-
domesfic relations)
Sister State Judgment
Administrativa Agency Award
{not ungard taxes)
Pelition/Certification of Entry of
Judgmant on Unpaid Taxes
Cther Enforcement of Judgment
Case|
Miscetlaneous Civil Compiaint
RICO (27} .
Other Complaint {nof specified
abova) {42)
Declaratory Relief Only
InjunctivejRetlet Only {non-
harassmeni)
Mechanics Lien
Other Commercial Complaint
Case|(non-tort/non-comax}
Other Civli Complaint
(non-fort/non-complex)
Miscellaneous Civil Petition
Partnership apd Corporate
Governasce (21)
Other Patition (not specified
above) (43)
Civil Harassmenj
Workplace Violence
Elder/Dependent Adult
Abu
Election Contesl
Petition for Name Change
Petliion Tbr Relief From Late
Ciail
Cther Civil Pelition
]

Ch-010 |Rov. July 1, 2007}

CIVIL CASE COVER SHEET

Psge 2012

American LegalNoy, nc.
wharw FarenziVarklaw comn
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 GIBSON, DUNN & CRUTCHER LLp

DANIEL M. KOLKEY, SBN 79102,
“dkolkey@gibsondunn.com

BRETT H. OBERST, SBN 196219,

boberst@gibsondunn.com

REBECCA JUSTICE LAZARUS, SBN 227330,

fjustice@gibsondunn.com

One Montgomery Street

San Francisco, California 94104
Telephone: (415) 393-8200
Facsimile: (415) 986-5309

Attorneys for Plaintiff Walgreen Co.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

WALGREEN CO., an Illinois corporation,
Plaintiff,
V.

THE CITY AND COUNTY OF SAN
FRANCISCO; THE BOARD OF
SUPERVISORS FOR THE CITY AND
COUNTY OF SAN FRANCISCO; and GAVIN
NEWSOM, in his capacify as Mayor of the City
and County of San Francisco,

Defendants.

CASE NO.

i
1

@Aoo7/030

COMPLAINT FOR DECLARATORY AND

INJUNCTIVE RELIEF

[Cal. Code. C_iv. Proc. Sectioﬁ 1660]

|
|

COMPLAINT FOR, DECLARATORY AND INJUNCTIVE RELIER
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1 INTRODUCTION AND SUMMARY

1. A recently enacted San Francisco ordinance (the “Ordinance”) proh1b1ts any retail

establishment in which the profe551 on of pharmacy is practiced from selling tobacco products unless
the retail establishiment is a general grocery store or a big box store. (San Francisco Ordmance No.
194-08, amending San Francisco Health Code section 1009.53 and adding section 1009.60 and

2

3

4

5

6| Article 19) to the Health Code). '
7 2. The Ordinance was enacted on August 7, 2008, and takes effect less tlhan two months
8 i later on October 1, 2008, providing little transition h'me for compliance. | |

9 3. Plaintiff Walgreen Co. (“Walgreens™) shares San Francisco’s goal of reducmg

0| smoking. But this Ordinance does not purport to redoce the quantity of tobacco products sold in San
11| Francisco. Instead, it merely prohibits some pharmacies from selling tobacco producits.

12 4, The premise underlying the Ordinance’s restricted focus on pharmaciés is

13 || implausible. The Ordinance limiis its tobacco sale prohibition to (some) pha.rmacws'ba.sed on the
14 || purported legislative finding that “[t}hrough the sale of tobacco products, pharmacws convey tacit
15| approval of the purchase and use of tobacco products” and that “[t]his approval sends a mixed

16 | message to consumers who generally patronize pharmacies for health care services.” + (Ordinance,
17 § 1, finding 7.) Butit is implausible that consumers receive a “mixed message” of ¢ t;ac1t approval”
18 || [or smoking simply because the tobacco products are sold in a retail establishyment tl{at has a

19 || pharmacy, given the level of attention that anti-smoking efforts have received in the last decade,

20 || ncluding extensive anti-smoking public education campaigns. |
21 5. In any event, regardless of the rationality of the premise underlying tHe Ordinance, the
22| Ordinance is anti-competitive and unconstitutional, only prohibiting tobacco producﬂ sales at somc
23 |f phammacies, but not others, favoring some retail establishments that have pharrnamesF and not others.

24 || ‘The brunt of the Ordinance will fall on Walgreens, to the benefit of gencral grocery stores that can

25 || continue to have pharmacices and sell tobacco products and the other types of producps sold at

26 [ Walgreens. |

27 6. The ordinance is invalid and should be struck down for the following Ireasons

28 .
Criori 1 ,

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELJEF !
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Cruleher LLP

(8  The ordinance vmlates the Equal Protection guarantees of both the fi ederal and
California Constitutions by arbltranly and irrationally distinguishing between mrmlarly situated retail
estabhshments with pharmacies. Although both the covered and exempted retail esuabhsh.ments
generally locate their pharmacies in a scpa.rate location of the store and offer a dlverse variety of
goods, including perishable items, frozen foods, dry goods, household products, and paper goods,
general grocery stores and big box stores with pharmacies are exempt from the ordupance s coverage
while Walgreens is not. In short, the Ordinance differentiates between such' estabhshments based on
little more than the name of the business.

(b)  Second, the ordinance was enacted in violation of the requirements of the voter-
approved Proposition I, which requires the preparation of a report on all legislanon that might have a
matenal economic impact on San Francisco before the San Francisco Board of Supemsors may hear
Or enact any legislation. But here, despite the dechmncr number of independent pharmacxes in San
Francisco, no report was prepared. The decision not to prepare a report was an abuﬁ.le of discretion.

7. As set forth herein, unless defendants are preliminarily and penna.nently enjoined {rom
enforcing the Ordinance, it will cause irreparable harm to Walgreens — and the publ’ic.

i
1

THE PARTIES o

8. Plainti{f Walgreen Co. (“Walgreens” or “plaintiff”) is a retail chain lhat sells
prescription and non-prescription drugs and general merchandise, including food, houselmld
products, personal care items, dry goods and paper goods. It is an Illinois corporahon with its
principal place of business in Deerfield, Dlinois, and is authorized to do business in Cahforma
Plaintiff currently operates 54 full-service stores in San Francisco, 52 of which mclulde a pha.tmacy
As of the date of the filing of this complaint, all 54 full-service stores in San Francia‘fco are licensed to
and do sell tobacco products. | ,\

9. Defendant City and County of San Francisco is a municipal corporatJon duly
organized under the laws of the State of California, and is a defendant in its official { capacny The
Ordinancc has been enacted as pa.rt of the Cily and County of San Francisco’ s Health Code.

i
F

2

COMPLAINT FOR DEC LARATORY AND INJUNCTIVE RELIEF
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Gibzon, Ounn &
Cruicher LLP

10. Defendant Gavin Newsom is the Mayor of the Clly and County of San Francisco. In
that capacity, he is the chief executive officer of the City and County and is responsable for cnforcmcr
all laws relating to the City and County. He is sued in his officia] capacity. i

11.  Defendant Board of Supervisors for the City and County of San Francxsco ("Board of
Supervisors™) is the legislative branch of the City and County of San Francisco, conmstmg of

11 members, and is a defendant in its official capacity.

STATEMENT OF FACTS

Enactment of the Ordinance i

12. Onor around April 29, 2008, San F rancisco Mayor Newsom mt'.roduced the proposcd
Ordinance to the San Francisco Board of Supervisors. : |

13. Onor around May 21, 2008, the proposéd Ordinance was referred to the Small
Busmess Commission for comment and recommendation. On June 10, 2008, the Cclmnnssuon issued
its support for the prOposed Ordinance, but recommended to the Mayor (1) that 1mp]ementat10n be
delayed a year “for the four independent pharmacies” in San Francisco and (2) that the Mayor’s
Office consider including Big Box and Grocery Stores in the legislation. Neither recommendanon
was adopted.

14. OnJuly 17, 2008, the City Operations and Neighborhood Services Com.mmee held a
public hearing on the proposed Ordinance. At the hearing, Mitchell H. Katz, DlI‘CCtOT of Health for
the City and County of San Francisco, testified that the proposed Ordinance would not decrease the

amount of tobacco purchased in Sap Francisco, and Supervisors Chy and Elsbernd cxpressed concern

- with the arbitrary distinctions made by the proposed Ordinance. Following the heanng, the

Committee referred the proposed Ordinance to the Board of Supervisors withour recom.mendanon,
with two of the three members of the connmttec €Xpressing concems over the propoLed Ordmance
18. On July 29, 2008, the Board of Supervisors passed the proposed Ordmance on [irst
reading with a vote of 8 to 3. But at that meeting, various supervisors who expreSSed agreement with
the general goals of the proposed Ordinance, indicated concemn with the arbitrary dls]unct]ons made

|
by it between retail establishments with pharmacies. Supervisors Chu, Elsbernd, and Dufty voted

1

against the proposed Ordinance. |
!
i

3 5
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16. On or around August 5, 2008, the Bo_ard of Supervisors passed the q;rdinance with a
vote of 8 in favor and 3 against its passage. !

17. On August 7, 2008, the Mayor approved the Ordinance as Ordin:alncf:‘é No. 194-08.

18.  Plaintiff is informed and believes and thereon alleges that no report éf the economic
impact of the Ordinance was prepared by the dcfendént City and County of San Fra!ncisco through its
Office of Economic Analysis (“OEA”) before enactment, as required by the voter-ai:)proved
Prbposition I,.which requires the OEA to “identify and report on all legislation inlrrfduced at the
Board of Supervisors that might have a material economic impact on the City.” PIafintiff is further
informed and believes and thereon, alleges that the OEA initially concluded that an économic impact
‘report should be prepared, but declined to do so based on a wholly incomplete anai)}sfs of the relevant

economic factors.

The Ordinance ‘

15.  Inrelevant part, the Ordinance adds Article 19, “Prohibiting Pharrn%cies From Selling
Tobacco Producté,” to the San Francisco Health Code, which article inoludes the foflowillg
prom’sion;: ‘

“Section 1009.92. P;ohibitjon Agair.ast Tobacco Product Sales At Pharmacies. _

No person shall sell tobacco products[l] in a pharmacy[?], except as provide;:l in Sec. 1009.93.

Section 1009.93. Exceptions. '

The prohibition against tobacco sales at pharmacies in Section 1009.92 sha]II not apply to:

(@)  General Grocery Stores.[3)

1 “Tobacco Product” is defined as “any substance containing tobacco leaf, includiIPg bur not limited
to cigarettes, cigars, pipe, tobacco, snuff, chewing tobacco, and dipping tobacco.” (San Francisco
Health Code § 1009.91(1).) ‘

2 “Phammacy” is defined as “a retail establishment in which the profession of pharinacy bya
pharmacist licensed by the State of California in accordance with the Business and Professions
Code is practiced and where prescnptions are offcred for sale. A Pharmacy may also offer other
retail goods in addition to prescription pharmaceuticals. For purposes of this Arlicle, ‘pharmacy’
includes retail stores commonly known as drugstores.” (San Francisco Health Qode
§ 1009.91(e).) i

3 “General Grocery Store” is defined to have “the same meaning as set forth in Planning Code
Section 790.102(a) or any successor provisions.” (San Francisco Health Code, § 1009.91(c).) In

[Footnote continlﬁled on next page]
4 j

i
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(b)  Big Box Stores.[4)

\'
Section 1009.95. Expiration of Permit to Sel] Tobacco.

Any permit to sell tobacco issued to a pharmacy pursuant to Article 19K sh 11 expire
ou September 30, 2008, and shall not be renewed if sales of tobacco by that pharmmacy
are prohibited under this Article.” '

A. copy of the Ordinance is attached to this Cornplaiﬁl as exhib_it A. |
The Ordinance’s Findings '

20.  The Ordj.napce’s “Findings” set forth the reasons behind jts enactme;;!xt, including
concerns related to the negative health effects of tobacco. (Ordinance, Findings, {9 :1 -6.) However,
the principal finding, upon which the Ordinance limits its tobacco sae prohibition tc;la pharmacies, is
as follows: “Through the sale of tobacco products, pharmacies convey tacit approv%l of the purchase
and use of tobacco products. This approval sends a mixed message to consumers Wi’lo generally
patronize pharmacies for liealth care services[.]” (Ordinance, § 1, Findings, 9 7.) :

2] The Ordinance supports this “mixed message” finding on the ground% that
“[p]harmacies and drugstores are among the most accessible and trusted sources of E;ealth

information among the public” and that “[c]lirﬁcians can have a significant effect oﬁ,‘ smokers’
probability of quitting smoking[.]” (Zd., 1] 16-1 7) .

~ 22. Bt the pharmacy section of Walgreens stores in San Francisco is ph):;sically separate
from, and generally at an opposite end of, the section of the store at which tobacco p;roducts are sold.

As a result, Walgreens pharmacists do not assist in the purchase of tobacco products'.

i
— E
[Footnote continued from previous page]) '

I
turn, Section 790.102(a) of the Planning Code defines “Genera] groceries™ as “Aln individua]
retail food establishment that: | (A) Exceeds 5,000 gross square feet; (B) Offers 2 diverse variety

goods, fresh produce and other perishable jtems, frozen foods, household products, and paper
goods; (C) Prepares minor amounts or no food on-site for immediate consumptiq'n; and
(D) Markets the majority of its mercliandise at retail prices.” '

4 “Big Box Stores” is defined as “a single retail establishment occupying an area 1n excess of
100,000 gross square feet.” (San Francisco Health Code, § 1009.91(a).) '

i

]

5 |
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i
23, The Ordinance does not expressly set forth any reason for excluchnb General Grocery
Stores and Big Box Stores from the definition of pharmacy. - :
The Store Layout And Merchandise At Walgreens and Competitors In San Frimcxsco
24.  Plaintiff is informed and believes and thereon alleges that its pnmary competitors in
San Francisco are Safeway Stores, Rite Aid, Lucky Stores, and Longs Drug Stores. ' Plamnff also
cormpetes with the one Costco store in San Francisco. |
25.  Plaintiff is infonmed and believes and thereon alleges that licensed p}'mrmames exlst at
the single locations of the San Francisco Costco and Longs Drugs, as well as the two San Franmsco
Lucky Supermarket stores, six San Francisco Safeway Stores, and six San Franmsco Rite Aid stores.
26.  Plantiffis informed and believes and thereon alleges that generally spea]ung, these
stores, like its stores, offer a mix of products, including prescription drugs, 0Ver~the—counter drugs,
household products, personal care items, and food items. However, general grocery stores and big
box stores are exempt from the prohibition in the Ordinance. j
27.  Plaintiff currently operates licenscd pharmacies in 52 of its 54 full—sc%rvice stores in

i

San Francisco. ,

28.  Forthe 52 Walgreens stores with operating pharmacies, the store layout 1s generally
the same. The pharmacy is located in the back of the store and tobacco products are located at the
front of the store behind the main checkout area and near the exit. As such, the phannacy and
tobacco products are at completely opposne ends of the store. Pharmacy purchases ! at these stores
must be made at the pharmacy counter in the back of the store. Walgreens phannac:sts do not sell
tobacco products. Rather, tobacco products are “clerk served,” meaning that a custc;mcr must ask a -

|
store clerk or checkout attendant to access any tobacco product.

29.  Plantiffis informed and believes and thereon alleges that the store lalyout at other
retail establishments offering pharmacy services is similar in relevant respects. For example at
Safeway Stores and Lucky Stores in San Fr rancisco, the pharmacy is located in the chk of each store,
and tobacco products are kept in a customer service area In front of the store. At the Costco in San

Francisco, the pharmacy is located at the front of the store, but it is at the end of the chcckout area

6
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furthest from the entrance, whereas tobacco products are in a locked cage that is on the entrance side

of the checkout area.

Actual and Irreparable Injury |

30.  Plaintiff will suffer significant and irreparable injury if the Ordinanct:%’s ban on the sale
of tobacco products is permitted to take effect. 1

31.  Once the Ordinance takes effect, each of plaintiff’s affected stores w{ill suffer lost
revenues and profits in amounts that cannot be fully determined or recovered. Plrst; the affected
stores will suffer the loss of their tobacco product sales. The affected Walgreens stt!n:es will also have
to dismantle theu- display structures that contain the tobacco products and replace them with
sornethmg else at a cost not yet determined. :

32, Second, once the Ordinance takes effect, each of plaintiff’s affected ‘l.stores will also
suffer the loss of ancillary purcha.ses made by the customer at the time of the pu:chase of the tobacco
products. Lost ancillary sales among Walgreens’ San Francisco stores will be in thb millions of
dollars, the precise amount of which for future years will be difficult to ascertain fo_r purposes of
ascerfaining adequate relicef, ' ;

33.  The Ordinance will also cause plaintiff substantial and irreparable harm in the form of
lost customer goodwill. If Walgreens is forced to stop selling tobacco products, customers of those

products will begin shopping elsewhere for those items, and there is a substantial n'sk that a number

of them will begin to patromze those of Walgreens’ competitors that have a pharmacy and offer

- tobacco products and the same types of goods as Walgreens. The amount of these lost sales 1s

|

34.  Ifthe ordinance takes effect, the public wil) also be uTeparably harmed because unlike

extremely difficult to ascermm.

some retail estabhshments that sell cigarettes, Walgreens also offers smoking cessa,hon products, to
which tobacco product consumers are introduced when they shop at Walgreens. Once tobacco
products are no longer sold at Walgreens stores, consumers of those products may mot be introduced

|
to similar smoking cessation products at the time of purchase, ;

7
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FIRST CAUSE OF ACTION

Equal Protection Under the U.S. Constitution
(Against All Defcndants)

35.  Plaintiff incorporates by reference pa:agraphs 1 through 34, mcluswe as though fully
set forth herein. |

36.  The Fourteenth Amendment to the United States Copstitution provid{es, “No state shall
.. . deny to any person within its jurisdiction the equal protection of the laws.” (U.é. Const., 14th
Amend., § 1.) The equal protection gnarantee extends to corporations as well as pe}s'ons

37.  The Ordinance prohibits some retail establishments with phannac1es from selling
tobacco products, but arbitrarily exempts from this prohibition other retail estabhshments with
pharmacies, namely, general grocery stores and big box stores, in violation of the Equal Protection
Clause of the Fourteenth Amendment to the U.S. Consutuuon

38.  Assuch, the Ordinance treats similarly situated entities differently and arbitrarily, and
irrationally distinguishes between them.

39.  Accordingly, plaintiff contends that the Ordinance v1olates the Equal Protection

Clause of the Fourteenth Amendment to the U.S. Constitution and that it is therefore mvalid and may |

not be enforced. |

40, Plaintiff is informed and believes and thereon alleges that defendants contend that the
Ordinance is valid and constitutional. .! |

41.  Consequently, there exists a present and at:tual controversy between E'r.he barties
requiring this Court to adjudicate their respective rights and duties. Plaintiff seeks ; declaration that
the Ordinance violates the Equal Protection guarantee provided in the U.S. Consntqtlon and
therefore is invalid and may not be enforced. L |

42. In addition, unless defendants are preliminarily and permanently enJomed from

‘enforcing the Ordinance, Plamnff will suffer grave and irreparable i 1njury to 1ts proper’ty

8
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SECOND CAUSE OF ACTION
Equal Protection Under the California Constitution
(Against All Defendants) :

43.  Plainuff incorporates by reference paragraphs 1 through 34, inclusiv}e, as though fully o
set forth herein. \

44.  The California Constitution expressly prohibits the “depriv{ation) of . equal
protection of the laws.” (Cal. Const., art. I, § 7.)

45.  The Ordinance prohibits some retail establishments with pharmaciesj from selling
tobacco products, but arbitrarily exempts from this prohibition other remil‘establisﬂments with
pharmacies, namely, general grocery stores and big box stores, in violation of the Equal Protection
Clause of the California Constitution. ‘

46.  As such, the Ordinance treats similarly situated entities dlfferenlly a.nd arbitranily, and
irrationally.distinguishes between them.

47.  Accordingly, plaintiff contends that the Ordinance violates the EquaI Protection
guarantee of the California Constitution and that it is therefore invalid and may notl be enforced.

48.  Plamtiff is informed and beheves and thereon alleges that defendants contend that the
Ordinance is valid and constitutional. ‘

49, Consequently, there exists a present and actual controversy between the parties
requiring this Court to adjudicate thelr xespective rights and dutics. Plaintiff seeks | a declaration that
the Ordinance violates the Equal Protection guarantee of the California ConsntuhOn and that it is
therefore invalid and may not be enforced. _1

50.  In addition, unless defendants are preliminarily and permanently erq.omed from

enforcing the Ordinance, plamtlff will suffer grave and irreparable injury to its property

THIRD CAUSE OF ACTION

|
Proposition I |
(Against All Defendants) 5
51 Plantiff incorporates by reference paragraphs 1 through 34, 1nclusw e, as though fully

set forth herein. | B |

9 ' |
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52.  In November of 2002, the voters of San Francisco passed Propomtmn [, which
added scctions to the San Francisco Administrative Code that required that San FranC1sco create an
Office of Economic Analysis (“OEA™) to analyze the economic impact of prospecuve leglslauon.
(San Francisco Administrative Code, Ch. 10, Axt. IV, § 10.31, available at

http://www. sfcrov org/site/economic_page.asp?id= 37966.) Proposition I sets forth: that “The Office

of Economic Analysis . . . shall identify and report on all legislation introduced at tihe Board of
Supervisors that might have a material economic impact on the City, as delermmcd by the Office], ]”
and requires that the analysis be submitted to the defendant Board of Supervisors ;mor to the
legislation being heard in committee. (d,§1032) -

53.  The puincipal purpose of Proposition I is to analyze the likely impaciis of the proposed
legislation on “business attraction and retention, job creation, tax and fee revenues p:o the City, and
other matters relating to the overall economic health of the City.” (San Francisco Ad:mmstratwe
Code, Ch. 10, Art. IV, § 10.32)) ;

54 In lhe case of the Ordinance, the OEA did not issue areport on the C)rdmance s likely

cconomic impact on the City and County of San Francisco, notwithstanding, inter. al1a, that the

- number of independent pharmacies in San Francisco has been diminishing and the hlcehhood that

they will not increase if a matenal source of sales is prohibited.
55.  Plaintiffis further informed and believes that in determining that there would be no
economic J.rnpact and thus no need for a report, the OEA only considered the Ordmance s effect on

the pricing of cigarcttes and failed to consider the Ordinance’s Impact on business attracuon and
|
retention, job creation and retention, or the total loss of tax and fee revenues to the Clty and County

of San Francisco. , ::

l
56.  The OEA’s incomplete evaluanon Was an abuse of discretion and led to an arbitrary

conclusion that it did not have to prepare a report.
57.  Asaresul, the Ordinance was enacted in violation of Proposition | sr.lch that the
relevant information involving the Ordinance’s ¢conomic i Impact was not placed before the defendant

Board of Supemsors before passage. Accordingly, the Ordinance is invaljd by reas‘on of its
|

enactment in violation of voter-approved Proposition I, )
i

10 }
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58.  Accordingly, plaintiff contends that the Ordinance was adopted in violation of

Proposition I and therefore is invalid and may not be enforced. {

59.  Plaintiffis informed and believes and thereon alleges that defendantﬁf contend that the
Ordinance was not adopted in violation of Proposition I and is valid.

60.  Consequently, there exists a present and actual controversy between ithe parties
requiring this Court to adjudicate their respective rights and duties. Plaintiff seeks ai declaration that
the Ordinance was enacted in violation of Propositioﬁ I and therefore 1s invalid and?méy not be
enforced. }

61.  Inaddition, unless defendanis are preliminarily and permanently enjff)ined from A
enforcing the Ordinance, Plaintiff will suffer grave and irreparable injury to its prol:;erty.

PRAYER FOR RELIEF | L

WHEREFORE, plaintiff prays for judgment against all defendants as fol]ows

1. A declaratory judgment in plaintiff’s favor declaring that the Ordmaﬁce 1S

unconstitutional under the Equal Protection Clause of the Fourteenth Amendment to the United States

- Constitution and/or the Bqual Protection Clause of the California Constitution and thal 1t is therefore

invalid and may not be enforced; ‘
2. A declaratory judgment in plaintiff's favor declaring that the Ordinai:-:ce was adopted
in violation of San Francisco’s Proposition I and that it is therefore invalid and ma)qg not be enforced;
3. An order prelimina_rily and permanently enjoining defendants, and aélyonc acting

under the authority of or on bebalf of defendants, from enforcing or implementing &16: Ordinance; |
|

|
'
]
|

1 |
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An award of attorney fees to the extent permitted by applicable statuPa; and

5. Such other and further relicf as this Court may deem jist and proper.f

DATED: September 8, 2008
GIBSON, DUNN & CRUTCHER LLP
DANIEL M. KOLKEY
BRETT H. OBERST
REBECCA JUSTICE LAZARUS
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| FiLE NO. os0s9% ORDINANCE NO. \ C{ Lllﬁ D S
1 [Prohibiting Pharmacies From Selling Tobacco Products.]
2 i
3 | Ordinance amending the San Francisco Health Code by amending Section 1009.53 and
4 adding Section 1009.60 and Article 19J, to prohibit pharmacies from selli;’qﬁg tobacco
5 products,
6 Note: Additions are s MMM
deletions are
7 Board amendment additions are H@M
8 Board amendment deletions are S%erthf-eagh—ﬁe-n%al
9 Be it ordained by the People of the City and County of San Francisco:
10 Section 1. Findings.
11 The Board of Supervisors hereby finds and declares as follows: ‘
12 R Tobacco is the leading cause of preventable death in the United States and the
13 leading risk factor contributing to the burden of disease in the world's high-incorine countries;
14 2. In addition to its health impact, tobacco related death and diseasé has an
15 economic impact. In 1999, the economic costs of smoking in California were estlmated to be
16 8475 per resident or $3,331 per smoker, for a total of nearly $15.8 billion in smoking-related
17 1 costs (1999 doliars). Those same costs in 2008 dollars would be $614 per resndent or $4,310
18 || per smoker for a total of nearly $20.4 billion dollars;
19 3. Twenty-three percent of San Franciscans have been diagnosed w;ith high blood
20 pressure. The National Heart Lung and Blood Institute’s guidelines for the use |of prescription
21 drugs in the treatment of high blood pressure call for smoking cessation; E
22 4, Twenty percent of San Franciscans have been diagnosed with hiéh cholesterol.
23 The National Heart Lung and Blood Institute’s guidelines for the use of prescnq“hon drugs in
24 || the treatment of high cholesterol call for smoking cessation:
25
Mayor Newsom , Supervisors Peskin, ,MeGoldrick :
BOARD OF SUPERVISORS i Page 1
412212008
Ahealth\as2008\08 0033 00479759.doc
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5. The Amertcan Diabetes Association’s standards of medical care in diabetes call
for smoking cessatlon as well as prescription drug therapy; _

6. Thirteen percent of San Franciscans have asthma. The National Heart Lung .
and Blood Insfitute’s guidelines for the use of prescription drugs in the treatmen’fc of asthma
call for avoidance of tobacco smoke:

7. Through the sale of tobaf.co products, pharmacies convey tacit ap:proval of the
purchase and use of tobacco products. This approval sends a mixed message | to consumers
who generally patronize pharmacies for health care’ services; |

8. In 1870, The American Pharmaceutical Association stated that mass display of
cigarettes iﬁ pharmacies is in direct contradiclion to the role of 2 pharmacy as aipublic health
facility; '

g. The Tobacco Education and Research Oversight Committee for dalifornla as
well as the American Pharmacists Association, the California Pharmacists Assacnatlon and
the California Medical Association have called for the adoptlon of state and local prohibitions
of tobacco sales in drugstores and pharmacies; :

10. A majority (78%) of independently owned pharmacies in Californid;l have become
tobacco free; however, tobacco products are stiil sold‘ by 94% of chain drugstorc?zs;

11.  Of the independently owned pharmacies that are tobacco-free, 88:P/o report théy
have experienced either no loss or an increase in business since removing tobeicco from their
shelves; '

12. An overwhelming percentage of Califomia consumers (96.8%) 1ndncate that they
would continue to patronize their pharmacy or drugstore as often or more often uf it stopped

selling tobacco products:

Mayor Newsom
BOARD OF SUPERVISORS ‘ . Page 2
: 472212008
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13.  Alarge majority (72.3%) of California consumers are opposed to the sale of
tobacco prociucts in drugstores and nearly one-half of California smokers (49.7"%) di.sagree or
strongly disagree that tobacco products should be sold through drugstores; |

14.  Only 13.2% of chain drugstore pharmacists are in favor of the salé of tobacco
products in drugstores; "

15. In a2003-2004 national survey of pharmacy students, nearly threé‘a-quarters
(71%) of those surveyed were against tobacco sales in pharmacies. These ﬁn::iings were -+
aligned with the 2003 resolution of the American Association of Colleges of Phérmacy that
encourages pharmacy schools 10 use only training sites that do not sell tobacco products;

16.  Pharmacies and drugstores are among the most accessible and t;rusted sources
of health information among the public; '

17.  Clinicians can have a significant effect on smokers’ probability of huitting
smoking; '

18.  Most health care institutions have adopted policies that have banﬁed tobacco
sales and created smoke-free environments. In spite of numerous resolutions ;sand
recommendations by state and national pharmacy organizations calling for phafrmacies to stop
selling tobacco, somé community pharmacies in the United States continue to éell tobacco
products. :

19. A study of 100 randomly selected San Francisco pharmacies fouﬁd that in 2003,
61% of pharmacies sold cigarettes, significantly less compared to 89% of pharrfnacies in 1976.
Most of this decrease was among independently owned phamacies.

20.  In a 2003 study of San Fﬁncisco pharmacies’ merchandising of c:‘:igarettes, 84%

of pharmacies selling cigarettes displayed tobacco advertising.

Mayer Newsom
BOARD OF SUPERVYISORS Page 3
: 4/22/2008
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1 21.  Prescription drug sales for chain drugstores represent a signiﬁcanily higher
2 percentage of total sales than for grocery stores and big box stores that contain? pharmacies.
3 According to the 2007 Rite Aide Annual Report, prescription drugs sales represented 63.7%
4 of total sales in fiscal 2007. Walgreen's 2007 Annual Report documented prescf’rption sales as
5 approximately 65% of net sales that year. Pharmacy sales at Safeway have bejen estimated
6 || at7.5% of annual volume. Costco's prescription sales generated 1.5% of total fevenue in
7 | 2002, |
8 Section 2. The San Francisco Health Code is hereby amended by amending Section
9 1009.53 and adding Section 1009.60 and Article 19J, to read as follows:
10 . SEC. 1009.53. APPLICATION PROCEDURE: INSPECTION OF PREI‘JHSES;
11 ISSUANCE AND DISPLAY OF PERMIT, ‘
12 (a) Application. An application for a tobacco sales permit shall be subrrfitted in the
13 | name of the person(s) proposing to engage in the sale of tobacco products and shall be
14 signed by each person or an authorized agent thereof. The application shall be:accompanied
15 by the appropriate‘lfees as described in saction 35 of the San Francisco Business and Tax
16 . | Regulations Code. A separate application is required for each location where tébacco sales‘
17 are to be conducted. All applications shall be submittad on a form supplied by the Department
18 || and shall contain the following information: _
19 1. The name, address, and telephone number of the applicant; '
20 2. The establishment name, address, and telephone number for each location for
21 which a tobacco sales permit is sought;
22 3. Such other rnforrnatron as the Director deems appropriate, including lthe applrcant'
. 23 type of business, and whether the applicant has previously been issued a permit under this
J 24 Article that is, or was at any time, suspended or revoked. _‘
Y- 5
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1 (b) Inspection by Director. Upon receipt of a completed application and ?fees. the
2 |t Director may inspect the location at which tobacco sales are to be permitted. Tﬁ;e Director
3 may also ask the applicant to provide additional information thatis reasonably r;elated to the
4 || determination whether a permit may issue.
5 | (c) Issuance of Permit. If the Director is satisfied that the applicant has het the
6 requiremnents of this Articie and that issuance of the permit will not violate any léw, the
7 Depariment shall issue the permit. No permit shall issue if the Director finds thét the applicant
8 | isin violation of San Francisco Health Code section 1009.1 (regulating cigaretté vending
9 [l machines), e~-San Francisco Police Code section 4600.3 (regulatmg the self-service
10 merchandising of tobacco products)_or if the applicant is a pharmacy prohibited from selling
11 tobacco products under Article [9J. No permit shall issue if the application is iﬁcofmplete or
12 || inaccurate. (
13 (d) Display of Permit. Each permittee shall display the permit p'rominen;tly at each
14 location where tobacco sales occur. No permit that has been suspended shall be displayed
: 15 | during the period of suspension. A permit that has been revoked is void and may not be
18 | displayed. :
' 17
18 SEC. 1009.60. CONDUCT VIQOLATING TOBACCO CONTROL LAWS
19 (a) _Upon a decision by the Director that the permittee or the permittee's agent_;or employee has
20 engaged in any conduct that violates local, state, or federal law applicable to tobacco {L.?roducts or
21 tobacco sales, the Director may suspend a tobacco sales permit as set forth in section :1 009.66, impose
: 22 adminlstrative penglties as set forth in section 1009.6 7. or both suspend the permit and impose
, 23 || administrative penalties.
24 | !
25
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(B) The Director shall commence enforcement of this section by serving either a notice of

correction under section 1009.68 of this Article or a notice of initial determination undey section

1009.69 of this Article.

ARTICLE 19): PROHIBITING PHARMACIES FROM SELLING TOBACCO PRODUCTS
EETes Lo SRR LARMACIES FROM SELLING TOBACCO PRODUCTS

SEC. 1009.91. DEFINITIONS.

fe) "Big Box Store" shall mean a single retail establishment occupying an area'in excess of
. i
100,000 gross square feet. :

(&) "Director” shall mean the Director of the Department of Public Health or his or her

[c) "General Grocery Store" shall have the same meaning as sel forth in P!anmng Code -

Section 790.102(a) or any successor provisions.

td) "Person"sixail mean any individual person, firm_partnership. association, corporatzon

company. organization, or lecal entity of any Jond.
(e} "Pharmacy” shall mean a a retail establishment in which the profession of pharm acy by a

stores commonty mown as drugstores.

pharmacist licensed by the State of California in accordance with the Business and Prozesszons Code is

practiced and where prescrintions are offered for sale. A pharmacy may a!so offer other retarl goods

in addition to prescriotion pharmaceuticals. For purposes of this Article_"pharmacy” :z'ncludr_v retail

(] "Tobacco Product” shall mean any substance containing tobacco leaf mgudmg; bt not

limrted to cigarettes, cigars. pipe,_tobacco, snuff, chewing tobacco, and di dipping tobacm

Sec. 1009.92. PROHIBITION AGAINST Ti OBACCO PRODUCT SALES AT
PHARMACIES,

Mayor Newsom ;
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No person shall sell tobacco products in a pharmacy, except as provided in Sec.' 1009 93,

Sec. 1009.93. EX . EXCEPTIONS.
The prohibition against tobacco sales at pharmacies in Section 1009.92 shall not applv to:

(a} General Grocery Stores.

b} Big Box Stores.

Sec. 1009.94. PENALTIES AND ENFORCEMENT.

Administrative penalties shall be assessed and collected by the Director in accordance wfth San

Francisco Administrative Code Chapter 100, a copy of which is on f le in Board of .S'uperwsors File No

and which is hereby incorporated by reference.

SEC. 1009.95. EXPIRATION OF PERMIT TO SELL TOBACCO. _
Any permit to sell tobacco issued fo @ pharmacy pursuant to Article 19H shall expire on
—————-—.__.._.__,_,______@___

Sgptember 30, 2008, and shall not be renewed if sales of tobacco by that phaimacy are prokzbzted

under this Article.

'
1

i

SEC 1009.96. AUTHORITY T0 ADOPT RULES AND REGUMTIONS

The Director may issue and amend rules, regulations, standards, guidelines,_or conditions to

implement and enforce this Article.

SEC. 1009.97. PREEMPTION,

In adopting this Article the Board of Supervisors does not intend to resulate or af)‘éct the rzz}zts

or authority of the State to do those things that are required directed. or expressly authorzzed by

|
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federal or state law. Further, in adopting this Article, the Board of Supervisors does not intend to

prokibit that which is prohibited by federal or state law.

SEC. 1009.98. CITY UNDERTAKING LIMITED TO PROMOTION OF GE%VERAL
WELFARE. ' '

In undertaking the adoption and enforcement of this Articie, the City and County is assuming arn

undertaling only to promotle the general welfare, The City does not intend Lo impose the tvpe of
]

obligation that would aflow g person L0 sug for money damages for an infury that the person claims to

suffer gs ¢ result of a City officer or employee tajing or failing to take an action with respect to any

matter covered by this Article.

SEC. 1009.99. SEVERABRILITY.

If any of the provisions of this Article or the application thereof to any person or circumstance

is held invalid the remainder of this Article. including the application of such part or provisions to

LETSONS OF circumstances other than those fo which it is held invalid shall not be affected thereby and

skall continue in full force and effecr. To this end the provisions of this Article are sevérable.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

o Ui Monpbs_

Cecilia T. Mangoba |

Deputy City Attorney
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City and County of San Francisco 1 Dr. Cariton B. Goodleq Place
. Som Frrncisco, CA 941024650
Tails
Ordinance '
|
File Number: 080594 Date Passed:

Ordinance amending the San Francisco Health Code by amending Section 1009.53 and adding -
Section 1009.60 and Article 19J, to prohibit pharmacies from selling tobaceo products.

July 29, 2008 Board of Supervisors — PASSED ON FIRST READING

Ayes: § - Alioto-Pier, Ammiano, Daly, Maxwell, McGoldrick, Mirkarimi, Peskin,
Sandoval
Noes: 3 - Chu, Dufty, Elsbernd

Auvgust 5, 2008 Board of Supervisors — FINALLY PASSED

Ayes: § - Alioto-Pier, Ammianc, Daly, Maxwell, MeGoldrick, Mirkarimi, Peskin,
Sandoval ‘ ‘
Noes: 3 - Chu, Dufty, Elsbernd
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Date Approved

File No. 030594

I hereby certify that the foregoing Ovdinance
was FINALLY PASSED on Auvgust 5, 2008
by the Board of Supervisors of the City and
County of San Francisco. :
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Angela Calvillo

I
b
]
b
b
'

|

City and County of Sar Francisco
Taiks Report

Printed'at 7:53 AM on 8/6/08

b

1



