


Statement of Facts known by the District 2003-2005 as to Plaintiff

As a child, Plaintiff attended public school at the Dover Area School District

from Kindergarten until she finished 10f" grade in June of 2005 and formally withdrew

on August 17, 2005. Between grades 4 and 8, she received private flute lessons at

home as well as on District property, from Defendant, Matthew Puterbaugh, wh0 was

also the Dover Area School District intermediate school music teacher and the High
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School Band Director. In 81h grade, Matthew Puterbaugh also became her music

teacher at the intermediate school. Sometime during 9th grade, she stopped

receiving private flute lessons on District property after she reported to tw0 8*h grade

teachers, Maria Kann and Barbara Eshenour, intimating that she had inappropriate

contact with Puterbaugh at her home, which they both interpreted to mean sexual

contact. Theteachers reported her story to the guidance counselor, Hanna Pass

(Humphreys) who attempted to speak with Plaintiff about the contact with her music

instructor. Plaintiff refused to speak with Ms. Pass and recanted her story,

nevertheless, Pass reported the story to the building principal, Ken Waiter. An

investigation was undertaken by the school solicitor at the request of Walter.

Although Plaintiff had recanted her story about having inappropriate or sexual

contact with Matthew Puterbaugh at her home, and notwithstanding that Puterbaugh

denied inappropriate contact with Plaintiff, he was directed by the school solicitor and
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a 6th grade student at the District, was not a member of the group of female students

who complained at this time. She had been receiving private flute lessons from

Matthew Puterbaugh since 1998-1999.

An investigation involving meetings with all four students was undertaken by

the District Solicitor, Stock & Leader, p.c., and a preliminary hearing scheduled with

Matthew Puterbaugh on November 'l7, 2000, in connection with the Board Policy

#4l7.l, relating to vestigation and Disclosure, at which time his attendance was

compelled, together with a union representative, if desired. Resistance to the

hearing was made by the teacher's union representative, but after a follow up letter

was sent by the school solicitor, Steven J. Russell, Esq., it was ultimately agreed to

have Matthew Puterbaugh attend the meeting.

I

That meeting was, in fact, held on December 22, 2000, with Matthew

Puterbaugh, and his counsel, J. Paul Helvey, Esquire, a member of the

Pennsylvania School Educators Association. Following the meeting and after

hearing Matthew Puterbaugh's side of the story, a letter from the Superintendent of

Schools, Mr. George w. Sevems, Jr., was placed in his personnel file and he was

instructed to refrain from any further behaviors that would cause his students to feel
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uncomforiable. |

the beginning of Plaintiffs 9th grade, a different

investigation was conducted by Stock 8< Leader, P.C., into a different statement

In the fall of 2004,
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made by Plaintiff about intimate contact with Matthew Puterbaugh. During an

investigation, Puterbaugh was told the following: that Plaintiff had approached Maria

Kann and Barbara Eshenour, two 8th grade teachers with whom she had classes,

and told them that she had had intimate contact on the Sofa at home with Matthew

Puterbaugh, who was providing private music lessons to her. Although the teachers

did not recall specifically being trained to report such matters, they nevertheless

reported her statement to the guidance counselor, Hanna Pass (Humphreys), whom

they considered to be a good child advocate. The next day, Hanna Pass

(Humphreys) called Plaintiff to her office to delve more into the situation, however,

Plaintiff refused to speak with her at all. Although having no confirmation of a sexual

relationship with Matthew Puterbaugh as reported to her by Kann and Eshenour,

Hanna Pass (Humphreys) reported their statements to the building principal,

Kenneth Walter. At the request of Ken Walter, Stock 8< Leader, P.C., the District

Solicitor, was assigned to investigate the statement attributed to Plaintiff by her

teachers. A representative 0f Stock & Leader was hired to conduct an investigation.

He told Puterbaugh that after reviewing Plaintiff's student file at length and speaking

with the teachers, Mr. Walters, and himself, that although Plaintiff had refused to

repeat her story and/0r recanted her st0ry, Matthew Puterbaugh must stay away

from Plaintiff to avoid any future opportunities for contact that cculd be considered

inappropriate.

6
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The District eventually learned again that on or about November 1, 2004,

another statement was made by Plaintiff, this time to Grace Wesley, an emotional

support teacher employed by the Lincoln Intermediate Unit and who was providing

emotional support teaching services to the Plaintiff at the D0verArea High School.

Piaintiff discussed with Ms. Wesley what sounded to her like a dating relationship

that Plaintiff was having with Matthew Puterbaugh. Ms. Wesley encouraged her to

make a further report. The next day, Ms. Wesley learned that Plaintiff had told

Matthew Puterbaugh the previous evening what she had told school officials and his

resp0nse was that he "would need to look for a newiob." Ms. Wesley described

Plaintiff as "contemplating lying about what happened" - saying nothing happened

because she didn't want him to lose his job. On Wednesday, November 3, 2004, at

Wesley's insistence, Plaintiffwent to talk with the high school guidance counselor,

Lisa DeSanto. Plaintiff told DeSanto that she was "torn" about her relationship with
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Matthew Puterbaugh. Lisa DeSanto told Plaintiff that she would have to report what

she told her. DeSanto thereafter called Shane Miller, the Assistant Principal, who

personally met and spoke with the Plaintiff. Plaintiff told him that she had made

everything up - that she lied about the relationship. Miller wanted her statement in

writing, and she provided one to him. Miller gave the statement to his superior,

building principal, J0hn Reidel. Plaintiff returned to the classroom of Grace Wesley

and she told her that she reported to Mr. Miller that she had lied about the

l
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Plaintiff was required to complete a high school service learning project for

the 2004-2005 school year. She sought assistance from Matthew Puterbaugh, who

allowed her to complete her project by cataloguing music,

Kenneth Walter, the Intermediate School Principal to whom Matthew Puterbaugh

reported, learned from Richard Nilsen, the new Superintendent of Schools that he

had received Plaintiff's paperwork for her senior class project. This information was

obviously alarming to the administration wh0 observed that Matthew Puterbaugh had

been admonished to stay away from the Plaintiff. By letter of same date, Kenneth

Walter once again reminded Matthew Puterbaugh of the allegations made against

him by Plaintiff, which, although recanted, [did not justify his involvement in her

project andj ran "counter to the intent of protecting youand lPlaintifti from rumors,

innuendos, gossip and other allegations." Mr. Walter stated emphatically, "in the

future, you are not to engage, entertain, or scheduie any activity or meetings without

administrative approval and to never meet al0ne with [Plaintiff] at the Intermediate

School or anywhere else on school property. Failure to follow this directive could

lead to future disciplinary action up to and including dismissal."

Based upon the myriad denials by Puterbaugh and the strength of his union

representation, and recantations of reports made by Plaintiff to the School District

By September 7, 2005,

and her own admissions that she "lied" to the District, the District administration

9
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As of Direct Examination:

8. Mr. Kenneth Walter, former Intermediate School Buiiding principal, Dover

Area School District,

9. Ms. Hannah Humphreys, (formerly Hannah Pass)

10. Mrs. Barbara Eshenour, Dover, PA

11. Mrs. Maria Kann, Dover, PA

'l2. Matthew Puterbaugh, New Hampshire

13. Lisa DeSanto, Dover, PA

14. Shane Miller, Dover, PA

15. Grace Wesley, Dover, PA

16. Julie Kessel, M.D., forensic psychiatrist, St. Petersburg, Florida

17. Stephen Russell, Esquire, former solicitor, Dover Area School District,

Dover, PA

F. Summary of Testimony of Expert Witness, Julie Kessel, M.D.

On June 13, 2018, Dr. Julie Kessel met with Pleintifffor the purpose of

conducting a forensic evaluation in the presence of counsel, and concluded with e

follow up phone cali with Plaintiff, in the presence of counsef, on Friday, June 15,

2018. Prior to the meeting, Dr. Kessel had been given, and read, Plaintiff's Second

Amended Complaint, her prior psychological records, her answers to interrogatories,

11
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the answers to interrogatories of Matthew Puterbaugh, Plaintiffs student records, the

2014 Northern York Police Department report, Affidavit of Probable Cause and

Search Warrant that provided a history of Piaintiff's recciiection of events relating to

Matthew Puterbaugh, deposition transcripts of the Plaintiff, members of her family,

former teachers and administrators at Dover.

Dr. Kessel wi!! testify as to the history provided including the psychological

records reviewed, answers to interrogatories, the deposition testimony, and the

information obtained during her evaluations of June 13 and June 15, 2018 and how

those facts are relevant to the formulation of her opinion which she will render, to a

reasonable degree of medical certainty, whether Plaintiff had a diagnosis at the time

of the events giving rise to her theories of liability, whether that diagnosis changed

over time and exists at present, and whether or not the diagnosis as it existed at that

time was causally related to anything the Dover Area School District did, or didn't do,

with respect to the performance of investigations on its own behalf and that of the

Plaintiff.

G. SPECIAL COMMENTABOUT PLEAD1NGS AND DISCOVERY. INCLUDING

DEPOSITIONS AND THE EXCHANGE OF MEDICAL REPORTS

Dr. Kessel's final report is about to be published given the timing of her

evaluation and follow up,

1 2
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H. SUMMARY OF LEGAL ISSUES INVOLVED AND LEGAL AUTHORITIES RELIED

UPON.~42 U.S.C. §i983 - State Created Danger theory (allegations that

intermediate school guidance counselor talked Plaintiff 0ut of reporting the sexual

relationship with Matthew Puterbaugh, however, a guidance counselor is not an

"appropriate person" required to report to 0utside auth0rities. The building principal,

is an appropriate person, and in this case, Ken Walter, the intermediate sch0oi

principal and Puterbaugh's direct report, did receive plaintiff's report and did report it

to the superintendent of schools wh0 caused an investigation to occur. Although

Plaintiff recanted her story and Puterbaugh denied it, they were admonished never to

be alone together and were physically separated from each other), Monell claim

(failure to train, failure to investigate Plaintiff claims that the 8th grade teachers,

Eshenour and Kahn, testified that they were never trained in child abuse reporting -

however, both teachers reported the abuse and directly as a result of the report, an

investigation was undertaken by the District solicitor wh0 was told by Plaintiff that

she recanted her story and by Puterbaugh that her story was false, moreover, the

second report in November of 2004 was also investigated by Stock a Leader, the

District solicitor and the Plaintiff's mother and her private therapist were als0

I

consulted by the District in f0|Iow-up), Title IX - sexual harassmentldiscrimination on

the basis of sex, requiring a showing of actual notice of the sexual abuse by virtue of

Plaintiff's reporting and then recanting of such reports, and deliberate indifference to

13
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investigation did continue and ended with a stern warning to Matthew Puterbaugh

about staying away from Plaintiff.

Defendant, Dover Area School District, believes that this information is critical

to its defense against Plaintiff's claim that the administration and staff were not

trained regarding reports of child abuse. Moreover, a timiting instruction can be

given to the jury to cure the Court's concern of prefudice against the Plaintiff.

L. PRE-NUMBERED SCHEDULE OF EXHIBITS

See attached .

M. SPECIAL VERDICT QUESTIONS

See attached .

STATEMENT BY DEFENSE COUNSEL THAT A PERSON OR COMMITTEE

WITH SETTLEMENT AUTHOR|TY_HAS BEEN NOTIFIED OF THE
REQUIREMENTS AND POSSIBLE SANCTIONS UNDER LOCAL RULE 16.2

I, Sharon M. O'DonneI|, Esquire, hereby certify that the appropriate persons
with authority to settle this case have been notified of the requirements of LR.

16.2. and will be available by telephone to participate in any discussions as may
become necessary during the pretrial conference.

o . CERT1F|CATE UNDER LOCAL RULE 30.10 TO RESOLVE DEPOSITION

OBJECTIONS - See attached.

p. Trial bv iury; findings of fact and conclusions of law n/a.

N.
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Respectfully submitted,

MARSHALL DENNEHEY WARNER

COLEMAN & GOGGIN
Attorneys for Defendant, Dover Area School

District

i
r

By: /s/_Shegron M. O'Donnell
Sharon M. O'DonneI|, Esquire

Pennsylvania |.D.No.: 79457

100 Corporate Center Drive, Suite 201
Camp Hill, PA 17011

Ph: (717)651-3503
Fax: (717) 651-3707
smodonne||@mdwcg.com
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CERTIFICATE OF SERVICE

I, Sharon M. O'Donnell, Esquire, of Marshail Dennehey Warner Coleman 84 Goggin,

do hereby certify that on this 21st day of June, 2018, I served a copy of the foregoing

document, via email and U.S. mail, as ioilows:

Farley G. Holt, Esquire
Hoit 8= Ogden, LLP

34 North Queen Street

York, PA 17401

Joseph p. Green, Jr., Esquire

138 West Gay Street
West Chester, PA 19380

MARSHALL, DENNEHEY, WARNER,

COLEMAN & GOGGIN

BY: /s/Sharon M. O'D0nnell .

Sharon M. O'Donne|I, Esquire
PA LD. No. 79457

100 Corporate Center Dr., Suite 201
Camp Hill, PA 17011
Phone (717)651-3503

Fax (717) 651-3707
srnodonne|I@mdwcg.com

Attorneys for Defendant Dover Area School
District
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7. Following interviews with all four students and a hearing against Matthew

Puterbaugh on December 22, 2000, during which he was represented by his

teacher's union attorney, J. Paul Helvey, Esquire, and allowed to tell his side of

the story.

8. Ptaintiff's relevant years of attendance at Dover Area School District are 71h

grade: 2001-2002, 81h grade: 2002-2003, gth grade: 2003-2004, and 10th grade:

2004-2005. She withdrew from school prior to 'I i*h grade in the 2005-2006

school year.

9. Matthew Puterbaugh was a music teacher at the etementary and intermediate

school buildings and an assistant marching band director at the high school from

1989 through 2014.

10. Plaintiff had Matthew Puterbaugh as a music teacher at the intermediate school.

11. PIaintiff's behaviors in schoo! came under scrutiny in 2002:

(a) when her English teacher noted that she was failing English because her

mind was on her boyfriend and not on her studies. She passed Language

Arfs with a 70.

(b) She tore up a detention slip and ran away from the assistant principal,

Brandon Hufnagel,

(c) Left class to get a drink in another part of the building for over i5 minutes

(next violation will result in an alternative education placement),

I

L
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(d) Uncooperative with a substitute teacher,

(e) Grabbed another student and was ready to assault her (next instance will

result in police contact and out of school suspension).

12. While in gin grade, Plaintiff missed 2 days ofschool through November of 2002,

and missed a total of 12 days of sch0o| through April of 2003.

I
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13. Plaintiff's 8th grade teachers, Maria Kahn and Barbara Eshenour reported to the

intermediateschool guidance counsel, Hanna (Humphreys) Pass that Plaintiff

had reported to them after ciasses ended one afternoon that she had an intimate

experience on the sofa in her iiving room with Matthew Puterbaugh.

I

!
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i
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14. Matthew Puterbaugh states in answers to interrogatories that he watched a

movie on the sofa with her at her home when her mother was not there. This

occurred in the summer between 81h and gmgrade.

15. Both teachers assumed that P!aintiff's experience with Matthew Puterbaugh was

sexual in nature and reported it that way to Ms. Pass.

16. Although neither teacher recalled being trained to report sexual abuse, the

teacher's handbook required teachers to report such information to, inter alia, a

guidance counselor.

17. Ms. Pass called Plaintiff into her office the next day to obtain PIaintiff's statement

but Piaintiif did not share that information with Ms. Pass.
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(b) Was absent, unexcused, 1/29/03, 1130103, 2/21/03; letter to Parents.

25. On or about November 'l, 2004, Plaintiff reported to Grace Wesley, the LIU

emotionai support teacher, that srre wanted to stop taking private music lessons

from her instructor, Matthew Puterbaugh. She repeated to Wesley that she and

her instructor had gone to the movies and to dinner. She discussed with Wesley

I
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I

the fact that they seemed like they were dating.

26. Plaintiffwent home that evening without reporting it.

27. Plaintiff spoke with Matt Puterbaugh that evening and told him that she had

reported to the LIU emotional support teacher information about their

relationship.

28. Plaintiff told Wesley the next day, November 2, 2004, that ifshe had to report to

I

!

i
I
.

anyone at the District, she would lie.

29. Wesiey walked Plaintiff over to the office of the high school guidance counselor,

Lisa DeSanto.

30. DeSant0 spoke with Plaintiff about her relationship with Matthew Puterbaugh.

31. DeSant0 reported Plaintiff's statements to her assistant principal, Shane Miller.

32. On or about November 4, 2004, Wesley reported the statements to her

supervisor, Lynn Spangler, wh0 reported the same to the Dover Area School

District Superintendent of Schools, Richard Nilsen.
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33. Richard Nilsen contacted the District Solicitor, Stock & Leader, P.C., to conduct

35.

36.

an investigation.

34. In March of 2005, Lisa DeSanto reached out to Plaintift"s private therapist, Dana

Burgess, to discuss Plaintiffs statements about Matthew Puterbaugh.

DeSanto told Dana Burgess the District was handling the matter from its end.

Dana Burgess did not make a report to Children 8< Youth Services.

At that time, Dana Burgess knew that Children 8< Youth Services were

contacted by the District the previous year, in 2003, when Plaintiff accused her

mother of scratching her face and abusing her.

38. Dana Burgess was aware that Plaintiff recanted her report about the abuse from

her mother and the matter was dropped by Children 8< Youth Services.

39. DeSanto also contacted Plaintiffs mother, pursuant to the District's policy and

Teacher's manual, about the statements made by her daughter concerning her

music instructor, Matthew Puterbaugh.

40. Plaintiffs mother did not believe it and told DeSanto that Matthew Puterbaugh

37.

was a good friend of the family and that her daughter lies.

41. Plaintiff began receiving emotional support for Science, English and Math

through the District, delivered by instructors from the Lincoln intermediate Unit in

10th grade, 2004-2005. Her GPA was 79.6 and her class rank was 158/259.
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42. In 2004-2005, Piaintiff's negative behaviors at school decreased from the prior

year, but continued when she:

i
|
|
I

(a) Had confrontations with fellow students in the hall without seeking assistance

beforehand,

(b) Being in an authorized area during lunch period,

I

I
II
I
I

(0) Cut science class on 11/11 and was written up by Mrs.Wes1ey, she cut 3rd

period science and 4*h period health on 11/12/04 and was written up,

(d) On all occasions when she cut classes she was with friends not in emotional

I

I

I

I

I

I

I
I
I
I

I
I

I

i

i

support, went to lunch at Jim 8¢ Nina's and didn't return to school,

(e) Having emotional issues being dealt with by guidance counseior and HS

administration ,

i

i
I

I

I

:

I

I
I
I

I

I
I(f) Getting loud in the hall, confrontation with peers,

(g) Harassment, cutting classes, having electronic accessories out and in use in

|
I
I

|

ctass, cutting staff detention ,

(h) Verbai taunting, going into and hanging out in unauthorized areas, leaving

school property,

(i) Rude and disrespectful to fetlow students that she doesn't like,

(j) Not abiding by "no fly by policy",

(k) Running and hiding from teachers,
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