L SNED AT
DATE: ‘?_Z;(__éj'HME :3
IN THE WEST VIRGINIA SENATE Bytkele.

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T. Farrell
Acting Justice of the
Supreme Court of Appeals of West Virginia
Presiding Officer

CHIEF JUSTICE WORKMAN’S MOTION TO DISMISS ON GROUNDS STATED IN
PETITION FOR WRIT OF MANDAMUS
Respondent Chief Justice Margaret L. Workman (“Respondent™) has petitioned the
Supreme Court of Appeals of West Virginia for a writ of mandamus with respect to the instant
impeachment proceeding (the “Petition™). See Exhibit A. The Petition explains numerous
infirmities in the impeachment proceeding, including violations of the constitutional separation of
powers, precedent on the appointment of senior status judges, the right to due process, and
procedural requirements for impeachment in the House of Delegates. Respondent respectfully
requests the dismissal of the Articles of Impeachment against her for the reasons stated in the
Petition, which is included with this motion and incorporated by reference herein.
CHIEF JUSTICE MARGARET WORKMAN

By Counsel:

Benjamin L. Bailfy (WVSB #200)
bbailey@baileyglasser.com

Steven R. Ruby (WVSB #10752)
sruby(@baileyglasser.com

Raymond S. Franks II (WVSB #6523)
rfranks@baileyglasser.com

Holly J. Wilson (WVSB #13060)
hwilson@baileyglasser.com

BAILEY & GLASSER LLP

209 Capitol Street

Charleston, WV 25301

T: 304-345-6555

F:304-342-1110

Counsel for Respondent




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

-

CASE NO.

State of West Virginia ex rel. Margaret L. Workman, Petitioner,
V.
Mitch Carmichael, as President of the Senate; Donna J. Bdley, as President Pro Tempore of the

Senate; Ryan Ferns, as Senate Majority Leader Lee Cassis, Clerk of the Senate; and the West
Virginia Senate, Respondents.

PETITION FOR A WRIT OF MANDAMUS

Marc E. Williams (WV Bar No. 4062)
Melissa Foster Bird (WV Bar No. 6588)
Thomas M. Hancock (WV Bar No. 10597)
Christopher D. Smith (WV Bar No. 13050)
NELSON MULLINS RILEY & SCARBOROUGH LLP
949 Third Avenue, Suite 200

Huntington, WV 25701

Telephone: (304) 526-3500

Facsimile: (304) 526-3599

Email: marc.williams@nelsonmullins.com
Email: melissa.fosterbird@nelsonmullins.com
Email: tom.hancock@nelsonmullins.com
Email: chris.smith@nelsonmullins.com

" Counsel for Petitioner




TABLE OF CONTENTS

INTRODUCTION ..occvvovnnrrrieonanee et R AR R Rt be st be et .1
RELIEF REQUESTED.........ov.cooommesmmnsesssesmiisesesessssessssnasesssessesssssssasssssssesessesesssessssmssnessssssamsmssssesesssenenns 3
QUESTIONS PRESENTED....c.c..ovivvicsmsssissssessssssssssssssisossssansssssasesssmassssesssssssessssessossessssmesssassssssssossson 4
STATEMENT OF.THE CASE...cccoovvrrinns e vt sesies 5

Factual Background .......ccooovvevininens s e e ‘... ....................... 5

Procedural Background................ e S ST RTINS 8
JURISDICTION AND STANDING .......cevvvrvenerereeniressessssmsisssessssesisssssesssssissossssssssssosesssessasssssssmesessos 9
SUMMARY OF ARGUMENT .....coovvvemmermrinressssnmssosesssesssssssssssssisssssssssssssstasssssssssasssssessssssssssaseessssssses 11
STATEMENT REGARDING ORAL ARGUMENT . oo svevvessrssssses st 13

I. The Articles of Impeachment violate the principles of separation of powers enshrined
" within the West Virginia Constitution by usurping powers explicitly reserved for the
Judicial Branch.........ccecicrnininiineiesesesienesiesesinsessesseresserenens SRS 13

a. The Articles of Impeachment violate the West Virginia Constitution by exerting
Legislative control over the Judicial Branch's exclusive budget powers .......... everenes .15

b. The Articles of Impeachment violate the West Virginia Constitution by appropriating
the Judicial Branch's exclusive power to regulate judicial conduct........ccecernvrviirnernnes 18

1L The Articles of Impeachmeﬁt violate West Virginia Constitutional precedent regarding the
appointment of senior Status JUAZES. ... vvieerriresierirrci e ere e 20

II.  The Articles of ‘Impeachment violate the Petitioner's constitutional right to due process. 26

-a. The Senate’s impeachment proceedings fail to afford the Petitioner adequate due
process because she received no specific notice of the charges asserted against

b. The Senate’s impeachment proceedings pose a substantial risk of efroneously

depriving the Petitioner of her pension rights because the House knowingly ignored
the procedures it adopted to govern the impeachment process when attempting to
adopt its flawed Articles of Impeachment.........cccovverierrvcnnn, e e 29




IV.  The House never voted on the resolution authorizing the Articles of Impeachment, and
therefore the trial is illegitimate and unconstitutional ........ SR U PPN 34

CONCLUSION ...otvivcirienisterermeeeasseessesssssimersiessissstonstraietssisarses e sessttenstsssstse s iniss (eesamsrieiierecrenseas 38




TABLE OF AUTHORITIES

Cases

Accardiv. Bd, of Educ., 163 W. Va, 1,254 S.E.2d 561 (1979).uccivirriierenreririreniireneneesenes 31
Bd. of Educ. of Cty. of Mercerv. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994)...cc..ccrevnrnn. 27,28
Benedict v. Polan, 186 W, Va. 452,413 S.E.2d 107 (1991) covvcvvrvrrevnnnn reeeerbe e aes 2,26
Bennettv. Warner, 179 W, Va. 742, 372 S.E.2d 920 (1988)....cccmviiviniiiiiiinniirenins 23
Dadzsman,v Moore, 181 W. Va. 779,384 S.E.2d 816 (1988)...coevevrvvinnnnn e 2,4,26,29
Fraley v. Civil Serv. Comm'n, 177 W. Va. 729, 356 SE.2d 483 (1987) ..cvevvvrrrvcrrrrcrininnen 26,27
Mathena v. Haines, 219 W. Va. 417, 633 S.E2d 771 (2006) ...ccccvvncnnirinnncnnsiniscnrinniinien 20
Matter of Callaghan, 238 W. Va. 495,796 SE.2d 604 (2017) ...cccveecervrreceinireniirreennnieneinenns 6,19
Nixon v. United States, 506 U.S. 224, 113 S. Ct. 732, 122 L. Ed. 2d 1 (1993) ..coevvvvvrerercrrenrennns 3
Rabe v, Washington, 405 U.S. 313, S.Ct. 993 (1972)..cccivrrrnrririereiicorenein e nesniens 28
Richmond v. Levin, 219 W. Va. 512, 637 S.E.2d 610 (2006)......ccccurerermrrcnronereisrmerserssserenes .25
Service v. Dulles, 354 U.S. 363, 77 S.Ct. 1152 (1957) ccuirueiveeriririnsineeiressesemsesesssssesesnsessssassesnns 31
Smithv. W. Virginia State Bd. of Educ., 170 W. Va. 593, 295 S.E. 2d 680 (1982) weeeerivrerrvrernnnn 10
State ex rel. Bagley v. Blankenship, 161 W. Va. 630,246 S.E.2d 99 (1978) .cccvvvcrvrrvecnrinne 10, 16
State ex rel. Brotherton v. Blankenship, 157 W. Va. 100, 207 S.E.2d 421 (1973).ecccvvereirvrenes 16
State ex rel. Brotherton v. Blankenship, 158 W. Va. 390, 214 S.E.2d 467 (1975)..c..cceccevverrnns 14
State ex rel. Brotherton v. Moore, 159 W.Va. 934, 230 S.E.2d 638 (1976)....cccecvrvvrererercnrercernnns 10
State ex rel. Frazier v. Meadows, 193 W. Va, 20, 454 S.E.2d 65 (1994).....ccovvvvivrrerreererarens 16
State ex rel. Kenamond v. Warmuth, 179 W. Va. 230, 366 S.E.2d 738 (W. Va. 1988) .......c.co.... 23
State ex rel. Lambert v. Stephens, 200 W, Va, 802, 490 S.E.2d 891 (1997) c.ccvevecrrvcrernerenn, 4,21
Siate ex rel. Potter v. Office of Disciplinary Counsel 226 W.Va. 1, 697 S.E.2d 37 (2010).......... 9
State ex rel. Quelch v. Daugherty, 172 W. Va. 422, 306 S.E.2d 233 (1983) e beereereenenns 14
State ex rel. W. Va. Lodge, Fraternal Order of Police v. City of Charleston, 133 W.Va. 420,

56 S.E.2d 763 (1949) c.eeierreiiniieirenirienirsrerecsnnses e arasessssese s sn bt e s besn s senenas 10
State ex rel. Wilson v. Truby, 167 W. Va. 179,281 SE.2d 231 (1981) cvvvvecrincininenrieneienns 31
State Farm Fire & Cas. Co. v. Prinz, 231 W. Va. 96, 743 S.E.2d 907 (2013)rceieeiiiiene 23
State v. Buchanan, 24 W. Va. 362, 1884 WL 2784 (1884) ...cccovcvivvvrvninrrcnnnienermrsssnnienins 14
State v. Davis, 178 W. Va. 87, 357 S.E.2d 769, (1987)..ccocvcrvrninmieniiiiiinesisicniinnereseeresinnons 23
Stern Bros. v. McClure, 160 W. Va. 567,236 SE.2d 222 (1977)cccccivvncirrciencerenieenenne, 21,23
Trimboliv. Bd. of Educ., 163 W. Va. 1,254 S.EE.2d 561 (1979) ccccccovivvinmniieninnenecnniineens 31
U.S. ex rel. Accardiv. Shaughnessy, 347 U.S. 260, 74 S.Ct. 499 (1954)....cccvviivcminrninninnens 31
United States v. Thomas, 367 F.3d 194 (4th Cit. 2004).......ccrrrererrrerrenenns et 28

 Vitarelli v. Seaton, 359 U.S. 535, 79 S.Ct. 968 (1959).....c..corerrrrrerererinnn. e be e e eres 31
Williams v. Cummings, 191 W. Va. 370445 SE.2d 757 (1994)..c..cccnmmimiiiniinneninecnicnns 23
Statutes
W, VA. CODE § 51-2-13 ittt eaevs s et 22
W. VA, CODE § 51791010 irtiiiicriiiiricesiviniereesissasse e cnsssess s ssessssbnss e sesesssssseasesesessasessesess passim

Constitutional Provisions

W. VA. CONST. &It TIL, § 10 oummveriseceeereeieseresseeseosesesseeesese s seesessasessesersessessessesssons i S 4,26
W. VA, CONST. art. ITL, §§ 131 SO ORI UV PRPPPPURPRO 20




W.VA. CONST. art. ITI, §§ 14 ..eveinne e e e s 20

W. VA. CONST. AIt. IIL, § 17 cveererivenrernrniniieiessinisesssssessssssssesssasssssssssssssssssssesssessassessnssscrennens 4,20
W. VA, CONST. AT TV, § Ouroireierieseeetee sttt essst s sass st as b sa et ssas s sss e 38
W. VA, CONST. att. V, § Loovvvvrrerrieeinnreinenns USROS e 3
W, VA, CONST. art. VI, § 16, ittt sriies e sieestesssesissseaeass e esneesabes senesssoasasaresanesns 11
W. VA, CONST. AT, VI, § 24u iririiriirerirereiinrisessisnsseseseesesssssesssssssosstessssesssesessssssasessensasessssons 34
W, Va, CONST. art. VI, § 51 it eviesrserie s sves snessesreesessssssassatecssssesnesrvens .3,17,18
T WL VA, CONST. ATt VI, § 24 e ve sttt sae e ase e sa st aaa s et et sansssnabessasansesons 34
W. VA, CONST. art. VIIL § 1 .ccorivirieeirriinieriisriicnessessesiesesesssssressssssrsssssesesssessessessssssessosenans 3,19
W. VA, CONST. art. VIIL § 3 .ovcriveericeeinnscenieinte e erers e fe e snsessssneseenesean 3,4,9,15,18,22
W. VA. CONST. art. VIIL, § 5.cvreieriiieicnnnnes v et e e be et et s SN e 6
W. VA, CONST. art. VIIL § 8.ccooevirricerrerievenrerinree e e s 4,18,21,22,23
Rules
W. VA R EVIA, 201 000iiriirccoenssssess s sessssssssssssssssssesssssssssssesssssnes SOOI 8
W. VA RAPD. P20 it essisinanes e aens 13
Other Authorities
House Rule 135t e et s nes 34
. House Rule 44............. etebesete e re i teabe st eeRtee bt eabe e Y b e b b e nRe e a s e tesh e ety e Re oA e era s e b eeneeRbenantsanratareestesbens 35,38
Journal of the House of Delegates (2018).......v..0.. bbb ettt e s e ettt 35, 37

Judicial Reorganization AMENdmEnt........c..cccvveveneiieerreiieniersnesiesiesiesieessesserssssnsesenns 21,23,24,25




INTRODUCTION

On August 13, 2018, the West Virginia House of Delegates (“the House™) broke the law.
On that day, the House adopted numerous Articles of Impeachment (“Articles™) setting the
Petitioner to stand trial before the West Virginia Senate (“the Senate”). What nefarious deeds of
the Petitioner served as the basis for these Articles? The Petitioner had the audacity to fulfill her
constitutional mandate of ensuring that West Virginia courts efficiently serve West Virginia
citizens by appointing senior status judges to fill judicial vacancies. She had the audacity to
exercise her constitutional authority to pass and utilize a budget for the State’s judicial branch. In
short, she had the audacity to perform the duties and exercise the powers mandated to her by the
West Virginia Counstitution. Despite the clear.edicts of the West Virginia Constitution, the House
overstepped the bounds of its constitutionally-apportioned power and initiated proceedings to
punish the Petitioner for exercising the powers explicitly provided to the judicial branch by the
West Virginia Constitution. This cannot stand. This Court must order the Senate to halt
f)roceedings that undermine the separation of powers principles enshrined in the West Virginia
Constitution.

Not only, however, do the House’s Articles violate the separation of powers principles by
seeking to punish the Petitioner for performing duties explicitly reserved for the judicial branch,
the House’s procedures in promulgating those Articles are equally repugnant to the West
Virginia Constitution. The House’s purported basis for Article XIV—that the Petitioner’s
conduct violated Canon I and II of the West Virginia Code of Judicial Conduct—is a matter
reserved solely for the judicial branch. Put simply, the judicial branch alone has the power to

regulate the conduct of judges. Article XIV usurps that power, attempting to shift the




interpretation and enfér;:ement of the Judicial Canons of Conduct to the Legislature. .Again, this
'is anathema to the separation of péwers principles eﬁbodied in thé West Virginia Constiﬁfcion. '
i’e;haps more troubling than the House’s abject failure to respect the separation éf
powers, howéver, is the Housé’s failure to affo.rd the Petitioner the due process every West
Virginia citizen is due.‘ Because the Petitioner is a lifelong public servant, the impeachment
proceediﬁgs threaten the very pension that shé has worked her whole career to attain. Therefore,
" the Articles enacted by the Senate must afford the Petitioner due process; indeed, this Court
recognized tha{ “the realization and protection of pubiic employees' pension property rights is a
constitutional obligation of the State.” Dadisman v. Moore, 181 W, Va. 779, 791—;92', 384 S.E.2d
816, 828 (1988), holding modified by Benedz’ct'v, Polan, 186 W. Va. 452, 413 S.E.Zd 107 (1991)
.(emphasis added). In adopting thei.r Articles, however, the House utterly failed to afford the
Petitioner the due process shé must be afforded under the.Wes’e Virginia Constitution. Not only
do the Articles provide the Petitioner absc;lutely no notice of the. case the Legislature intends to
bring against her, the Articles were inromulgated in direct, knowing contravention of the
procedures the House created to govern the adoption o:f the Impeachment resolution.
Furthermore, fhe plain language of the resolutions and .the analysis of a noted
parliamentarian agree that the House of Delegates never adopted the necessary language to
proceed with impeachment. Accordingly, because the House violated the edicts of separation of
powers and due proée’ss enshrined in the West Virginia Constitution and never adopted the
effectuating resolution, the Petitioner requests that this' Court grant her Petition for Mandamus
and order the Senate to halt impeaéhment proceedings premised on unconstitutional Articles of
Impeachment. Petitioner further requests that this Court stay the Senate’s proceedings until it can

rule on the Constitutional deficiencies in the Houée’s Articles.
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RELIEF REQUESTED

éeﬁainly, the Législature possesses the sole power of impeachment u;nderl the West
- Virginia Constitution. W. VA. CbNS,T. art. TV, § 9 (“the Impeachment Clause”). However, even
the sweeping authority granted to the Legislétme througﬂ the Impeachment Clause is limited by
the requirement that impeachment proceedings comply with the law. Nixon v. United States, 506

U.S. 224, 237—38, 113 S. Ct. 732, 740, 122 L. Ed. 2d 1 (1993) (holding that, although some

impeachment issues are a political question, “courts possess power to review either legislative or

executive action that transgresses idenﬁﬁable textual limits,”). This Petition for a Writ of
Mandamué'seeks expedited relief in the form of an order staying the hﬁpeachment proceedings
‘until these constitutional issues are resolved, and further ordéring the Senate to petform its
.noqdiscretional'y duty under the Constitution to halt the impeaohment proceedings because they
,aré premised on unconstitutional articles.

QUESTIONS PRESENTED

The Articles of Impeachment Violate the Doctrine of Separation of Powers

1. The West Virginia Constitution provides that “[t]he legislative, executive and
judicial departments shall be lsepara;te. and distinet, so that neither shall exercise the powers
properly belonging to either of the others.” See W. VA. CONST. art. V, § 1. It also grants thé
Judicial Branch plenary power to create and use its budget and to regulate ethical conduct and
actions of judicial officers. Id. at art. VI, § 51; art. VIII, §§ 1, 3. In the Articles of Impeachment,
the Legislature seeks to impeach mémbers of the Supreme Court of Appeals of West Virginia for
eiercising its plenary authority in expending its budget‘._ Moreover, many of the Legislature’s
Articles of Impeachment are premised on alleged violations of ’cﬁe Judicial Canons of Conduct—

a system of rules created and enforced solely by the Judicial Branch using its plenary power to




regulate the conduct of judicial officers. Do the Articles of Impeachment violate the doctrine of
separation of powers?

The Articles of Impeachment Violate West Virginia Constitutional Precedent Regarding
the Appointment of Senior Status Judges

2. Under the West Virginia Constitution, the Judicial Branch is given power to
cre.ate and maintain an efficient judiciary. See W. VA. CONST. art. VIII, §§ 3, 8. It is fundamental
that the coutts are to be open to all people and must provide a remedy of due course of 1éw to
those who haye suffered injuries. W. VA. CONST. art. I, § 17. To do so, the Judicial Branch is
empowered to obtain thé resources necessary to maintain the judicial system. See, e.g., State ex
rel. Lambert v. S’tephens, 200 W, 4Va. 802, 811, 490 S.E.2d 891, 900 (1997). In some of the
Articles of Impeachment, the Legislature seeks to impeach members of the Slipreme Court of
Appeals for appointing Senior Status Judges to fulfill the Court’s constitutional obligaﬁon to
maintain open courts. Is West Virginia Code § 51-9-10 unconstitutional to the extent it is
inconsistent with the open couﬁs provision and other provisions of the West Virginia
Constitution? |

The Articles of Impeachment Violate the Petitioner’s Due Process Rights

3. Aticle 111, Section .1 0 of the West Virginia Constitution provides that individuals
must be providedbwith due process of law. This Court recognized that individuals must bé ,
afforded substantial due process when their state pension rights are at issue. Dadisman v. Moore,
181 W. Va. 779, 791-92, 384 S.E2d 816, 828 (1988). Impeachment éroceedings place an
individual’s pension righfs af issue. In re Watkins, 233 W. Va. 170, ‘175, 757 S.E.2d 594, 599
(2013). Article of Impeachment XIV treats the Justices collectively, and does not provide notice
of the enumerated acts to which each Justice is charged. Furthermore, per House Resolutiqn ‘

201, the Legislature created a procedure designed to guarantee the fairness of the process, then
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ignored those fairness guarantees., For example, the House stated forthcoming Articles of
Impeachﬁlent would con‘;ain findings of fact. lee Articles of Impeachment actually adopte(i by
the House did not contain any Findings of Fact as required by House Resolution 201. Does
Article of Impeachment XIV violate the Petitioner’s due process rights because the House failed
to follow procedures it createdlt.o ensure the fairness of the impeachment proceedings and the
impeachment proceedings implicate the Petitioner’s pension?

The Resolution Authorizing the Articles of Impeachment Was Never Adopted, Rendering '
the Articles of Impeachment Null and Void

4; Under the West Virginia Consﬁtuﬁon, f;he Senate may only proceed with an
impeachment trial after the House impeaches a public official. See W. VA, CONST. art. IV, § 9.
Here, certain Articles of Impeachment were adopted, but no resolution was ado;;ted authorizing

_impeachment. Nor. was a resolution adopted exhibiting the articles to the Senate as required by
House¢ Resolution 201. Does the West Virginia House of Delegates’ failure to adopt the enabling

Resolution render the Arficles of Impeachment null and void and, standing alone, meaningless?

STATEMENT OF THE CASE

Factual Background

The Petitioner, Mafgarct L. Wérkman, wés appointed to the Circuit Couﬁ of Kanawha
Coﬁn‘ry on November 16, 1981 by Governor John D. Rockefeller, IV. She ran for the remainder
of the unexpired term in 1982 and a full term in 1984. In 1988, she was elected to the Supreme
Court of Appeals of West Virginia, serving a full term until 2000. After a brief return to private
practice, she ran again for the Court in 2008, and was again elected to a twelve year term. Thus,

she has served in the state judiciary for almost thirty years.




The West Virginia Coﬁstituﬁoﬁ i‘equires that “[t]here shall be at least one judge for each
circuit court a:nd as many more as may be necessary to transact the business of such cdurt.” W.
VA. CoNST. art. VIII, § 5. The quremé Court of Appeals is tasked with administering the courts
and must keep the court syé’cem open to the people. In fulfillment of that duty, when exigent
circumstances arfse, the Chief Justice has appointed senior status judges in order.to preserve the
- fundamental right of the people to- open courts, pursuant to the mandate in the West Virginia
Constitution. | “ |

In numerous instances, the Chief Justice found it necessary to appoint senior status judges .
to serve at the circuit court level as a result of protracted illnesses, judicial suspensions, or other
extraordinary circumstances. The Governor sometimes does not appoint judges to fill vacancies,
réquiring the Chief Justice to appoint a senior status judge to lkeep the Courts open.

For example, in 2017, .the Supreme Court of Appeals suspended a newly elected circuit
judge of Nicholas County for two years because of violations of the code of judicial ethics in
certain campaign advertisements. In re Callaghan, 238 W. Va. 495, 503, 796 S.E.2d 604, 612,
cert. denied sub. nom., Callaghan v. . Virginia Judicial Investigation Comm’n, 13.8 S. Ct. 211,A
199 L. Ed. 2d 118 (2017). Because the newly elected Judge was sqspeﬁded for two years, and
becéuse Nicholas County is a single judge judicial circuit, an extraordinary need for temporary
judicial services arose in order to provide the people of Nicholas County .with court services and
to avoid the. unconstitutional denial éf access to the speedy administration of justice. The Chief
Justice appointed senior status judge James J. Rowg to serve as the temporary circuit judge of ‘
Nicholas County. Judge Rov\_'re travels from his home in Lewisburg each day to éerform this
service. Judge Rowe serves thé people of Nicholas County effectively, attending to the cases on

the circuit court’s docket. Using one senior status judge, rather than parading multiple judges




through the couﬂhousé, allows for the efficient and 'consis.tent -adjudication of the matters
pending in Nicholas County.

At that time, the Supreme Court of Appeals’ then-Chief Justice Allen Loughry issued an
administrative order, stating that “the chief justice has authority to determine in certain exigent |
circumstances that a senior judicial officer may continue in an appointment beyond the
limitations set forth in W. VA. CODE § 51-9-10, to avoid the interruption in statewide continuity
of judicial services.” See App. 043-044. The Chief Justice recognized that continuity in the
sitting circuit judge was vital to mairtaining thé efficient and fair administration of justice and
meeting the Court’s constitutional obligation to keep the Courts open.

Furthermore, this Court can take judicial notice of the fact that continuity of a sitting
circuit judge is vital to fair and full operation of the courté.’ W. VA. R. EviD. 201, This is
especially true for child abuse and neglect cases or complex civil litigation, jusf two examples of
many where shuttling in- different judges every few weeks would destroy the continuity
necessary for a full and fair adjudication of the matter. Contix:;uity is vital to the adjudication of
certain matters. The case load of asitting circuit judge cannot be managed by committee.

Additionally, this Court can take judicial notice that the supply of available senior status
judges is not un]imited.. Without going into detail about any individual senior status judge, there
are numerous reasons why some senior statﬁs judges may not 56 available for, or want to take,’
lengthy appointments far from home. Many of West Virginia’s senior status’ jVUdngS have
signiﬁcant health issues. Some have informed the Supreme Cowrt of Appeals that they can no
longer take appointments due to their health. Some wish to be listed as senior status judges, but

have expressed a lack of interest in accepting appointments. At least one is going blind, another

! Senior Status Judges, as retired, are not required to accept an appointment and may decline an appointment for amy
rason. ' ‘
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is a resident of a nursing home, and some are physically unable to ﬁavel. Others do work for the
executive branch, prebluding. their appointment. Even among those that are healthy, some have
personal commitments, like wintering in Warmer' climates, or other travel plans, which prevent
them from accepting longer appointments. Often, these persoﬁal issues, whether health related
or otherwise, are what led to the judge to retire in the first place.?

In addressing this issue, the House of Delegates did not consider how difficult it is to fill

an appointment with a senior status judge in a rural part of West Virginia for six months, a year, -

or two years. As a result, the Supreme Court of Ajppeals’ constitutional duty to maintain open

courts is not as simple as counting the number of senio; status judges and counting the number of
days that they are avaﬂable for appointment. It is fa:f more complex, mandating a case by case
analysis. The Court’s Administrative’ Order recognized as much. See App. 043044, Indeed, the
then-Chief Justicé recpgm'zed that, to the extent Wes‘f Virginia Code conflicted with the Court’s
constitutional authority, the constitutional authority takes préqedence.

Prdcedural Backeround

On August 7, 2018', the House Judiciafy Committee considered recommendation of a
resolution to the House of Delegates containing language adopting Articles of Impeachment and
stating that the Articles be exhibited to the Senate. App. 001 to 014. That resolution was never
adopted. On August 13, 2018, after a motion té divicie the question, the West Virg'mié House of
Delegates voted on numerous individual Articles of Impeachment against the Justices of the
Supreme Court of Appeals of West Virginia. See App. 015-026. Those articles did not contain

any language stating that any Justice should be impeached, and contained no language stating

2 The Court can take judicial notice of these facts pursuant to Rule 201 of the West Virginia Rules of Evidence. If
any of these facts are disputed, Petitioner can provide supporting affidavits establishing these facts.
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that the Articles should be exhibited to the Senate. Id Despite those infirmities, the individual
Articles, but not the full language of the resolutiop, were adopted on the same day; Id

The Petitioner is implicated in three of the Articles. First, Article IV. seeks to impeach the
' Petitioner for paying senior status judges in excess of a statutory limit set by Legislature despite
the fact that those senior status judges were needed to maintain the efficient functioning of tile
West Virginia judiciary. Id. at 018. Next, Article VI largely echoes Article IV. Id. at 020. Finally,
Article XIV lumps all of the Justices together and charges them with a bevy of conduct that the
House purported violated Canons I and IT of the West Virginia Code of Judicial Conduct. /d. at
025-026. | |

After the House adopted the Articles, they moved to the Senate. On August 20, 2018,
Seﬁate Resolution 203 was adopted, setting forth duties and adoi)ting rules of procedure to apply

to the impeachment proceedings. See App. 027-039. A Pre-Trial Conference occurred on

Tuesday, September 11, 2018, See App. 029, The trials are set to begin on October 1, 2018, and .

the Petitioner’s frial is set for October 15, 2018. Given the pendency of those proceedings,
 Petitioner requests that this Court stay them until it resolves the issues raised in this Petition.

JURISDICTION AND STANDING

“Mandamus is a proper remedy to require the performance of a nondiscretionary duty by

various governmental agencies or bodies.” Syl. Pt. 1, State ex rel. Allstate Ins. Co. v. Union Pub.

_ Serv. Dist., 151 W.Va. 207, 151 S.E.2d 102 (1966). “This Court's original jurisdiction in

mandamus proceedings derives fromi Art. VIII, § 3, of the Constitution of West Virginia. Its
- jurisdiction is also recognized in Rule 14 of the West Virginia Rules of Appellate Procedure and
W. Va. Code § 53—1-2 (1933).” State ex rel. Potter v. Oﬁ‘z‘ce of Disciplinary Counsel, 226 W.Va.

1, 4, 697 S.E.2d 37, 40 (2010). Writs of mandamus have been used to nullify and prevent the




commission of an unlawful and.unconstitutional act by the Legislature. See, e.g., State ex rel.
Bagley v. BZdnlcenshz‘p, 161 W. Va. 630, 650-51, 246 S.E.2d 99, 110 (1978).

Before this Court may pro‘perly issue a writ of maﬁdamus, three élemen'ts must coexist:
(1) the existence of a clear right in the petitioner to the relief sought; (2) the existence of a legal
duty on the.part of the respondent to do thé thing the petitioner séeks to compel; and (3) the
absence 6f another adequate remedy at law. Syl. Pt; 3, Cooper v. Gwinn, 171 W.Va. 245, 298

S.E.2d 781 (1981).

The first elexﬁent, existence of a clear legal right to the relief sought, is generally a
question of standing. Thus, where the individual has a special interest in that she is part of the
class that is being affected by the action, then she ordinarily is found to have a clear legal right.
Walls v. Miller, 162 W.Va. 563, 251 S.E.2d 491 (1978). Moreover, where the right sought to be
enforced is a public one in that it i,S based upon a. general statute or affects the public at large, the
mandamus proceeding can be brop.ght by any citizen, ;raxpayer, or voter. Smith v. W. Va. State
Bd. of Educ.., 170 W. Va. 593, 596, 295 S.E.2d 680, 683 (1982), citing State ex rel. Broz‘hérton v,
Moore, 159 W.Va. 934, 230 S.E.2d 638 (1976); State ex rel. W. Va. Lodge, Fraternal Order of
Police v. C’z’z‘y of Charleston, 133 W.Va. 420, 56 S.E.2d 763 (1949); Prichard v. DeVan, 114
W.Va. 509, 172 S.E. 711 (1934); State ex rel. Matheny v. Cty. Court of Wyoming Cty., 47 W.Va.
672, 35 S.E. 959 (1900). |

The Petitioner is a ciﬁzen, taxpayer, and voter in'tile State of West Virginia. The
Petitioner is granted under the West Virginia Constitution a right to open courts, a right to an
elected judiciary, and a right to a legislative branch tpat follows the law. The Petitioner
unequivocally has a special interest in these proceedings, as the Petitioner is an individual named

in the Articles of Impeachment. The Petitioner’s position as Chief Justice of the Supreme Court
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of Appeals of West Virginia, her livelihood, and her judicial pension, earned through a lifetime

. of public service, are all at risk.

In regard to the second element, the legal duties of Respondents, the members of the

~ West Virginia Legislature took an oath of office to uphold the Constitution of the State of West
Virginia. See, e.g., W. VA, CONST. art. VI, § 16 (setting forth the oath of senators and delegates).
‘ Further, the Clerk of the Senate has certain legal duties prescribed by statute and Senate
Resolutions. Whether a legal duty exists on the part of the Respo11denfs to follow the
Constitution, the Legislature’s own resolutions, and the law will be discussed in more detail
herein.

The third element is also met. “While it is true that mandamus is not available where
another specific and adequate remedy exists, if éuch other remedgf is not equally as beneﬁcial,
convenient, and effective, mandamus will lie.” Cooper, supra, at Syl. Pt. 4, 298 S.E.2d 781.
There is no question that no other adequate remedy is available, other than a Writ of Mandamus,
to request an Order holding that the Legislature must follow the law and their constitutional
duties. None of the issues herein can be resolved by'thé impeachment proceedings alone. Even

a ruling by the Presiding Officer of the impeachment proceedings can be ‘overruled by a majority

vote of the Senators present. App. 36. A Writ of Mandamus is the most beneficial, convenient,

and effective method to obtain a ruling on the issues described herein. No other remedy exists.

SUMMARY OF ARGUMENT

~ In making the law, the Legislature is also charged‘ with following the law. However, the

Legislature’s impeécbment efforts run afoul of the edicts of the West Virginia Constitution.

First, the Legisléture’s impeachment efforts violate the separation of powers principles
p P princip

enshrined in the West Virginia Constitution. Specifically, Articles IV, VI, and XIV of the
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Articles of Impeachment infringe on the Judicial Branch’s sole power to control its budget.
Additionally, the Articles of Impeachment repeatedly violate the separation of powers principles
by alleging Justices violated the Judicial Canons of Conduét which regulate judicial conduct, an
obligation solely within the province of the Judicial Branch. Therefore, thé above-referenced
Articles must be stricken as unlawful, and the Senate’s inipeachment proceedings based on those
unlawful Articles must be halted.

Further, the Legislature seeks to impeach the Petitioner for complying with her

constitutional duty to ensure that West Virginia Courts remain open and accessible for all West

Virginians. The Supreme Court of Appeals of West Virginia has fulfilled this duty, at times, by

appointing senior status judges. However, the Articles of Impeachment concerning the

appomtment of senior status judges cite to an inapplicable statute which, if applied as the
Legislature directs, would be ‘unconstitutional on its face because it is inconsistent with the
Court’s constitutional duties. Not only do these Articles seek to impeach the Justices for
. complying with their constitutional duties—these Articles are also entirely baséless- under
established West Virginia case law. Therefore, they must be stricken, and the Senate’s
impeachment proceedings ﬁased on those unlawful Articles must be halted.
~ Moreover, the Legislature’s impeachment efforts run afoul of sacrosanct principles of due
. process. Due process is implicated here, as the Petitioner’s rights to her livelihood and pensic;n
are at issue. The Petitioner’s right to due process is Violatéd because the Petitioner has not been
afforded adeéuate notice of the charges against her. Specifically, under ‘Article XIV, several
justices are charged collectively for a series of acts that are attributable to some but not all -of
them. Accordingly, the Legislature failed to comport Wi;Ch due process because it failed to

provide the Petitioner with notice of the charges against her. ‘.

12




Finally, the House never adopted the operative, effectuating laﬁguage regarding the
Articles of Impeachment. That language was present in the original 1'ésolution drafted by the
House Judiciary Committee, but not in the Atticles of Impeachment ultimately adopted. This
procedural flaw renders the articles null and void.

In sum, the Senate is charged .With complying with the Consftitution when conducting
| impeachment proceedings. If it ijroceeds on the Articles brought By the House against the
Petitioner, it fails to abide by the Constitution because fhe Articles are constitutionally deficient.
Therefore, vthe instant proceedings must be halted.

STATEMENT REGARDING ORAL ARGUMENT

Oral Argument is necessary, expedited relief is requested, and the Court’s decisional
process would be signiﬁcaﬁﬂy aided by oral argument, Full oral argument pursuant to Rule 20 is
appropriate, because this Petition presents issues of first iﬁapressien’before the Supreme Court éf
Appeals of West Virginia, issues of fundamental public importance related to the function of
govemment, and issues of constitutional interp.retation. Therefore, the Petitioner respectfully
requests Rule 20.oral argument.

ARGUMENT
L The Articles of Impeachment violate the principles of separation of powers
enshrined within the West Virginia Constitution by usurping powers
explicitly reserved for the Judicial Branch.

West Virginia’s Constitution, like that of the United States and its forty nine sistervs.tates,
provides for a system of separate an,d.co—equal branéhes of govermﬁent.v Under Article V, § 1of
the West Virginia Constitution, “The legislative, executive and jﬁdicial departments shall be

separate and distinct, so that neither shall exercise the powers properly belonging to either of the

others; nor shall any person exercise the powers of more than one of them at the same time,
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except that justices of the peace shall be eligible to the Legislature.” Based on that provision, the
Supreme Court of Appeals of West Virginia has long held that “[t]he legislative, executive and

judicial departments of the government must be kept separaté and- distinet, and each in its

legitimate sphere must be protected.” State v. Buchanan, 24 W. Va., 3 62, 1884 WL 2784 (1884).

This edict is strictly enforced, “Article V, section 1 of the Constitution of West Virginia which
prohibits any one department of our state government from exercising the powers of the others,
is not merely a sugges‘cio;; it is part of the fundamental law of our State and, as such, it must be
strictly construed and closely followed.” Syl. Pt. 1, State ex rel. Barker v, Manchin, 167 W.Va.
155, 279 S.E.2d 622 (1981). To that end, the Court has detgm:dned, “Legislaﬁve enactments
which afe not coﬁpatible with those prescribed by the judiciary -or with its goals are
unconstitutional violations of the separation of powers.” Statg ex rel. Quelch v. Daugherty, 172
W. Va. 4.22,'424, 306 S.E.2d 233, 235 (1983). Accord:ingly,.when one branch of governm;ant
oversteps thé bounds of its cénsti’cutionally—granted power, the overreach “practically compels
courts, when called upon, to thwart any unlawful actions of one branch of government which
impair the constitutional responsibilities and functions of a coequal branch.” State ex rel.
B}"oz‘hertén v. Blankenship, 158 W. Va. 390, 402, 214 S.E.2d 467, 477 (1975).

For example, the Supreme Court of Appeals of West Virginia stﬁlck legislation that
limited its ability to control the process and standards for the admission to practice law. See State
ex rel. Quelch, 172 W. Va, 422, 306 S.E.2d 233 (1983). In Quelch, the Legislature passed a bill
‘that eliminated the “diploma privilege” alloWing graduates of the West Virginia University

College of Law to practice in West Virginia without taking the bar exam. Id However, under

Article VIII, Sections 1 and 3 of the West Virginia Constitution, the Judicial Branch has plenal‘y -

power to regulate admission to the practice of law. Jd at 423. Because the Judicial Branch is
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constitut.ionally Vésted With the poWer to control admission to the practice of law, this Court
determined, “[é]ny legislatively-enacted provision 1‘egarding bar admissions that conflicts with or
is repugnant to a Supreme Court rule must fall.” Id. at 424. Therefore, the Coutt struck the law
because it determined that, under separation of powers principles, the law constituted ;‘an
unconstitutional usutpation of this Court's exclusive authority to _regulate admission to the
practice of law in this State.” Id. at 425, | |

Similarly, the Legislature’s impeachment efforts tun afoul of the Separation of Powers
principles enshrined in the West Virginia Constitution in two ways. First, the Legislatmé’s
efforts® are an attempt to use punitive measures to police the Judiciary’s budget. This is
impmm;ssible whete the West Virginia Constitution grants the Judiciary the sole power to create
and ﬁse its budget. Second, many of the Legislature’s impeachment articles are premised on
alleged vioiations of the Canons of Judicial Conduct (particularly Article XIV); however, the
' Judicial branch—not thé Legislative i?ranch——-is imbued with plenary power to regulate judicial
conduct. The Legislamfe-may not usurp the Judiciéry’s role and judge otherwise 16gai judicial
conduct where that function falls squarely within the powers and obligations of the Judicial
Branch. The Petitioner will explain each of the Legislature’s usurpations in turn.

a. The Articles of Impeachment violate the West Virgiﬁia Constitution by exerting
Legislative control over the Judicial Branch’s exclusive budget powers.

The West Virginia Constitution provides the Judicial Branch the sole power to control its
budget. The Judicial Branch is charged with creating and enforcing its own budget. See W.VA.
CONST. art. VI, § 3 (“The court shall appoint an administrative director to serve at its pleasure

at a salary to be fixed by the court. The administrative director shall, under the direction of the .

3 Certainly, some of the Articles of Impeachment against Justice Loughry involve using public resources for private
gain, have nothing to do with legitimate budgetary decisions, and the Petitioner is not arguing that those Articles of
Impeachment are unconstitutional under the budget provisions.
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chief justice, prepare and éubmit a budget for the court.”). The West Virginia Constitution limits
' other branches of government from controlling the Judicial Branch’s budget. Under Article VL §
51, Provision 5, “The Legislature shall not amend the budget bill so as 1o create a (ieﬁcit but may
amend the bill by increasing or decreasing any item therein: Provided, That no item relating to

the judiciary shall be decreased.”

The Supreme Court of Appeals of West Virginia has interpreted this provision broadly,

holding, “The judiciary department has the inherent power to determine what funds are necessary.

for its efficient and effective operation” and “Article VI, Section 51 of the West Virginia
Constitution, when read in its entirefy, shows a clear intent on the part of the framers thereof and

the people who adopted it to preclude both the Legislature and-the Governor from. altering the

budget of the judiciary department as submitted by that department to the Auditor.” Syl. Pts. 1 & |

3, State ex fel, Bagley v. Blankenship, 161 W. Va. 630, 630, 246 S.E.2d 99, 101 (1978); see also
State ex rel. Broz‘hqrton\ v. Blankenship, 157 W. Va. 100, 116, 207 S.E.2d 421, 431 (1973)
(finding that Article 6, § 51 of the West Virginia Constitution evinces a clear intent to preclude
both the Legislature and the Governor from alteriﬁg the budget of the Judicial Branch). This
interpretation makes sense—the plain intent of Article VI, § 51, Provision 5 is to “insulate[] the
judiéialy from political retaliation by preventing the govefnor and legislature from reducing the
judiciary's budget submissions.” State ex rel. Frazier v. Meadows, 193 W. Va, 20, 26, 454 S.E.2d
65, 71 (1994), |

Despite the Judicial Branch’s broad power to control its budget, the Legislature, through
the impeachment trial, is attempting—in direct contravention of its constitutionally-limited
powers—to infringe upon the Judicial Branch’s constitutional power to control its budget.

Tmportantly, the Articles related to the Judicial Branch’s use of its budget do not allege that the
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Justices failed to cofaply with their budget as provided to them.* Rather, those Articles criticize
how duly procured budgetary funds are used. In essence, the impeachment seeks to alter the
7 udicial Branch’s budget by punishing Justices for using duly procured funds after the fact.
1In so doing, the Legislature oversteps the bounds of its constitutionally-defined role. It is
undisputed the judicial branch ﬁas plenaty constitutional au’ihority to control its budget, and ﬂiere
is further no dispute that the expenditures that serve as the basis for the Petitioner’s impeachment’
fall squarely within the Court’é plenary power to control its budget. Basically, the Legislature is
attempting to punish the Peﬁtior}er for using her unquestionable legal and constitutipnal authority
to promulgate and use the judicial budget. This is impermissible. If the Legislature seeks a
greater role in controlling the Judicial Branch’s budget, the proper method of gaining fhat control
is through a constitutional amendment>—not punitive measures intended to coerce the Judiiciary
from using its duly enacted budget.' Accordingly, because the Legislature is attempting to use
punitive measures in an attempt to police the Judicial Branch’s budget, the Legislature is

overstepping its constitutionally-defined role.® Thereforé, the Petitioner seeks an Order ‘staying

4 As discussed below, Articles IV, VI and XIV accuse the Justices of misusing finds to pay senior status judges,
however, established West Virginia case law shows that the Supreme Court of Appeals may use Administrative
Orders to procure payment to ensure that the West Virginia courts run properly—and that those Administrative
Orders trump legislation to the contrary. See nfra, at Argument section IL

3 Indeed, Amendment Question 2, a provmon aimed at re—dlstrlbutmg the Judicial Branch’s power to contro] 1ts
Budget, is on the ballot for consideration in the upcoming general election.

§ In addition to violating Article V, Section 1 of the West Virginia Constitution, the Articles of Impeachment violate
Article VI, Section 51, Provision 13, Per that Provision, “In the event of any inconsistency between any of the
provisions of this section and any of the other provisions of the constitution, the provisions of this section shall
“prevail.” W, Va. Const. art. VI, § 51. Importantly, Article 6, Section 51 gives the Judiciary broad power to control
its budget, prohibiting the Legislature from altering the Judiciary’s budgetary items.

Here, the Legislature is attempting to impeach with the authority vested in it by Article IV, Section 9, which states,
“Any officer of the state may be impeached for maladministration, corruption, incompetency, gross immorality,
neglect of duty, or any high crime or misdemeanor.” Although this provision is not facially inconsistent with Axticle
VI, Section 51, Provision 13, the Legislature’s application of Article IV, Section 9 renders it in opposition to Article
VI, Section S51. Article VI, Section 51 gives the Judiciary broad power to control their budget; however, the
Legislature seeks to rein in that broad power using Axticle IV, Section 9 to punish the Court for using duly procured
budgetary funds. Simply put, the Legislature is attempting to use Article IV, Section 9 to punitively narrow the
Judiciary’s ability to control its budget, an act which is elsewhere prohibited. If the Legislature seeks the ability to
exert greater control over the Judiciary’s budget, constitutional reform—not punitive impeachment hearings—is the
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and ultimately halting the Senate’s impeachment proceedings premised on the unconstitutional
Articles of Impeachment.

t

b. The Articles of Impeachment violate the West Virginia Constitution by
appropriating the Judicial Branch’s exclusive power to regulate judicial
conduct.

Thé Supreme Court of -Appeals of West Virginia has plenary authority to promulgate
rules governing judicial conduct, and the rules it adopts have the force and effect of a statute, See
W.VA. CONST., art. VIII, §§ 3 and 8. Additionally, when a rule adopted by the éom’t conflicts
with another statute or law, the rule supersedes the coﬁ:ﬂicﬁng statute or law. See W.VA.
ConsT., art. VIII, § 8. The Court has “general supervisory cc;ntrol over all intermediate appellate
courts, circuit courts and magiétrate courts,” and “[t]he chief justice shall be the administrative
head of all the courts.” See W.VA. ConsT. art. VIII, § 3. Accordingly, the Court also has the

authority to “use its inherent rule-making power” to “prescribe, adopt, promulgate, and amend

rules prescribing a judicial code of ethics, and a code of regulations and standards of conduct and

performances for justices, judges and magistrates, along with sanctions and penalties for any

violation thereof.” See W.VA. CONST. art, VIII, § 8.
Urider this constitutional authority, the Court can:

Censure or temporarily suspend any justice, judge Or magistrate having the

judicial power of the State, including one of its own members, for any violation of
any such code of ethics, code of regulations and standards, or to retire any such

justice, judge or magistrate who is eligible for retirement under the West Virginia

judges' retirement system (or any successor or substituted retirement system for

justices, judges, and magistrates of this State) and who, because of advancing

years and attendant physical or mental incapacity, should not, in the opinion of .
the Supreme Court of Appeals, continue to serve as a justice, judge or magistrate.

Id

proper way to exert that control. Because the impeachment clause creates an inconsistency with the budget clause,
the budget clause must prevail. W, Va. Const. art. VI, § 51. Therefore, the Legislature’s use of Article IV, Section 9
is unconstitutional because it runs afoul of Article VI, Section 51, Provision 13.
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As a result, the investigations of any perceived or complained of violations of the

provisions of the West Virginia Code of Judicial Coﬁduct, including violations of Canons I and

11, remain the exclusive province of the Judicial Branch. The Judicial Investigation Commission

-is the only governmental entity in West Virginia vested with power to investigate violations of

the West Virginia Cod(; of Judicial Conduct.

This structure aligns perfectly with the West Virginia Constituﬁon. “The judicial power
of the state shall be vested solely in a supreme court of appeals.” See W. VA. CONST. art. VIIL, §
1. Specifically, with respect to discipline for violations of the West Virginia Code of Judicial
Conduct, “[t]he Supreme Court of Appeals will make an independent evaluation of the record
and 1‘ec§mmendations of the Judicial [Hearing] Board in disciplinary proceedings.” Syl. Pt. 1, 7.
Va. Judicial Inquiry C’omm 'nv. Dostert, 165 W. Vé. 233, 271 S.E.2d 427 (1980); Syl. Pt., In re
Hey, 193 W.Va. 572, 457 S.E.2d 509 (1995); Iri re Callaghan, 238 W.Va. 495, 796 S.E.2d 604
(2017). “This Court is the final arbiter of legal ethics problems and must make the ultimate
decisions about public reprimands, suspensions or annulments of attorneys’ licenses to practice
law.” Syl. Pt. 3, Comm. on Legal Ethics v. Blair, 174 W. Va. 494, 327 S.E.2d 671 (1984), cert
denied, 470 U.S. 1028, 105 S.Ct. 139 (1-985). Further, “[tJhe West Virginia Constitution confers
on the West Virginia Sxilpreme Court of Appeal_s, both expressly and by necessary implicAation,
the po§ver to protect the integrity of the judicial branch of government and the duty to regulate
the political activities of all judicial officers.” Syl. Pt. 6, State ex rel. Carenbauer v. Hechler,
208 W.Va. 584, 542 S.E.2d 405 (2000)

Axticle of Impeachment XIV states that: “The failure by the Justices, individually and
colleotiyely, to carry out these necessary and proper administrative activities conétitute a

violation of the provision of Canon I and Canon II of the West Virginia Code of Judicial
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Conduct.” App. 026. Canon I states that ’ﬁ Judge shall uphqld anﬁ promote the Independence,
Integrity, and Impartiality of the Judiciary, and shall avoid Impropriety and the Appearance of
Improprz'ely. ” Canon II states that "4 Judge shall perform tﬁe Duties of Judicial Office
Impartially, Competently, and Diligently.”

The Legislat;lre has neither the authority to attempt to interpret, enforce, or construe the
Canons of Judicial Conduct, nor the authority to revisit‘ rulings interpreting those Canons. Any
impeéohment proceeding which relies upon an interpretation by the Legislature of thé Canons of
Judicial Conduct is unconstitutional because the judicial branch—not the Legislature—is w}ested
- with the sole authority to regulate judicial conduct under the West Virginia Constitution.
Therefore, this Court should stay the mlpeachlﬁent proceedings in the pendency of its ruling and
issue a mandamus requiring the Senate fo halt the impeachment 4prooeedings because they are
premised on unconstitutional Articles.

18 The Axrticles of Impeachment violate West Virginia Constitutional precedent
regarding the qppointment of senior status judges.

The State Constitution requires the Supreme Court of Appeals to keep the courts open
and provide access to all. Specifically, West Virginia Constitution, Article 111, Sectioﬁ 17 states:

| The courts of this state shall be open, and every person, for an |
injury done to him, in his person, property or reputation, shall have

remedy by due course of law; and justice shall be administered
without sale, denial or delay.

The State Constitution also es‘caElishes that individuals have the right to trial by jury in certain
acﬁons. See, e.g., W. VA. CONST. art. IlI, §§ 13—14. “The right of access to our courts is one of
the basic and fundamental principles of jurisprudence in West Virginia.” Mathena v. Haines,
219 W. Va. 417,.422, 633 S.E.2d 771, 776 (20065 (recognizing access to courts as a fundamental

constitutional right).
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In furtherance of the right of aocéss‘ to the courts, the Judicial Reorganization
Amendment e;stablished a procedui'e for utilizing senior status judges for temporary assignment:

A retired justice or judge may, with his permission and with the approval of the

supreme court of appeals, be recalled by the chief justice of the supreme court of

appeals for temporary assignment as a justice of the supreme court of appeals, or

judge of an intermediate appellate court, a circuit court or a magistrate coutt,

W. VA. ConsT. art, VIII, § 8. The Judiciéry also has inherent power to obtain .necessary
resources and defend constitutional interests. See, e.g., State ex rel. Lambert v. Stephens, 200 W.
Va. 802, 811, 490 S.E.2d 891, 500 (1997). “Prior to the adoption of the Judicial Reorganization
Amendment, there may have been some question as to this Court’s SUPEIVISOLy POWers over
lower courts. See Fahey v. Brennan, 136lW. Va. 666, 68 S.E2d 1 (1951). It is now quite clear
uﬁder the Judicial Reorganization Amendment that considerable supervisory powers have beeﬁ
conferred upon this Court.” Stern Bros. v. McClure, 160 W.Va. 567, 573, 236 S.E.2d 222, 226
(1977).

The Supreme Court of Appeals has relied upon its constituti?nal authority to supervise
lower coﬁrts and recall senior status judges for temporary aséignments from time to time, often in
cases of exigent circumstances. When a judge is absent from performing his or her duties for a
significant length of time, but his or her position is not vacant, the Governor is prevented from
appointing a replacement for such judge. See App. 043-044. For example, judges can be absent
ﬁfom the bench for protracted health probleﬁjs, suspensions due to ethical violations, or other
extraordinary circumstances. The appointment by the Chief Justice of the Supremé Court of
Appeals of senior status judges to serve in such circumstances is therefore permissible under its
gxplicit and inherent‘powers.

West Virginia Code § 51-9-10 does not prohibit the Chief Justice ﬁ§111 appointing a

senior status judge to fill a vacancy on a temporary basis in the face of exigent circumstances.
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That statute purports to prohibit paying senior stat'us judges more than a sitting judge’s salary.
See, e.g., W. VA. CODE § 51-9-10.7 Generally, that code section states that per diem payments
and retirement payments to a senior status judge appointed from a panel “as needed and feasible
.toward the objective of reducing caseloads and pfoviding speedier trials” cannot exceed the
éalar‘y8 for a sitting circuit judge. Constitutional provisions, however, cannot be superseded by a
statutory provision of the legislature, such as W, VA. CODE § 51-9-10.°

Moreover, there is substantial authority supporting the position thaf the Supreme Court of
Appeals can establish rules that take precedence over statutes. The Constitution states that “The
court shall have power to promulgate rules for all caseg and proceedings, civil and criminai, for
all of the courts of the state relating to writs, warrants, process, practice and procedure, which
shall have the force and effect of law.” W. VA. ConsT. art. VIII, § 3; see also id art. VIII, § 8
(noting the Supreme Court’s “inherent rule-making power” and granting it authority ﬁo adopt

ethical rules and rules of conduct for judges). Furthermore, the Judicial Reorganization

7 W. Va.CODE § 51-9-10, entitled “Services of senior judges” states:

The West Virginia Supreme Court of Appeals is authorized and empowered to create a panel of senior judges to
utilize the talent and experience of former circuit court judges and supreme court justices of this state. The Supreme
Court of Appeals shall promulgate rules providing for said judges and justices to be assigned duties as needed and as
feasible toward the objective of reducing caseloads and providing speedier trials to litigants throughout the state:
Provided, 'That reasonable payment shall be made to said judges and justices on a per diem basis: Provided,
however, That the per diem and retirement compensation of a senior judge shall not exceed the salary of a sitting
judge, and allowances shall also be made for necessary expenses as provided for special judges under articles two
and nine of this chapter.

8 W. Va, CODE § 51-2-13, entitled “Salaries of judges of circuit courts,” states that “beginning Iuly 1, 2011, the
annual salary of a circuit court judge shall be $126,000.”

? In the House of Delegates, during the debate on the Articles of Impeachment, the suggestion was raised that Senior

Status judges simply work for free after reaching the maximum salary under § 51-9-10. Of course, any judge plaoed ‘
in such a situation could continue to work for free, or could simply inform the Supreme Court of Appeals they are

no longer interested in continuing on that appointment and aren’t interested in any more appointments until the

following year. As contract employees, the Supreme Court of Appeals of West Virginia would have no authority to

compel the Senior Status Judges to work for fiee, and indeed, as the Court knows, a senior status judge can refuse an

appointment for any reason. The absurd nature of the House’s proposed solution demonstrates that these Articles of
Impeachment were adopted without any consideration of the obligations imposed on the judiciary by the West

Virginia Constitution.
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Amendment expressly granted the Supreme Court of Appeals of West Virgiﬁia the “p~ow'er to
promulgate administrative rules.” Stern Bros. v. McClﬁre, 160 W. Va. 567, 573, 236 S.E.2d 222,
226 (1977). Article ViH, Sectioﬁ 8 of the Judicial Reorganization Amendment recognized thg
inherent mlemaldng power ‘which this Court previously used to adopt judicial rules and gave
such rules “the force and effect of statutory law” by amending Article VIII, Section 8 of the West
~ Virginia Constitution to read: :

When rules herein authorized are prescribed, adopted and promulgated, ﬂw& shall

supetsede all laws and parts of laws in conflict therewith, and such laws shall be

and become of no further force or effect to the extent of such conflict. '
Id (citing W. V. COﬁST. art..VIII, § 8); see also Syl. Pt. 2, Bennett v. Warner, 179 W. Va, 742,
743, 372 S.E.2d 920, 921 (1988) (“Under article eight, section three of our Constitution, the
Supreme Court of Appeals shall have the power to promuigate rules flor all ;>f the courts of the
State related to process, practice, and procedure, which shall have the force and effect of law.”;
State v. Davis, 178 W. Va. 87, 91, 357 S.E.2d 769, 772‘ (1987) (overturned on other grounds),
State ex rel. Kemmond V.. Warmuth, 179 W. Va. 23}10, 232, 366 S.E.2d 73 8, 740.(1988); Teter v.
Old Colony Co. , 190 W. Va. 711, 724-25, 441 S.E.2d 728, 74142 (1994); Williams v. -
Cummings, 191 W, Va. 370, 372, 445 S.E.2d 757, 759 (1994).

a The Supreme Court of Appeals “has not hesitated to invalidate a statute that conflicts
with our inherent rule-making authority.” Stare Farm Fire & Cas. Co. v. Prinz, 231 W, Va. 96,
105, 743 S.E.2d 907, 916 (2013) (no‘dﬁg “this Court’s longstanding position that the legislative
branch of government cannot abridge tﬁe rule~making power of this Court”). In Stern Brothers,
the Court held that:

The administra’cive rule promulgated by the Supreme Court of Appeals of West
Virginia, setting out a procedure for the temporary assignment of a circuit judge

in the event of a disqualification of a particular circuit judge, operates to
supersede the existing statutory provisions found in W. Va. Code, 51-2-9 and -10
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and W. Va. Code, 56-9-2, insofar as such provisions relate to the selection of -

special judges and to the assignment of a case to another circuit judge when a

particular circuit Judge is disqualified.

Syl Pt. 2, 160W Va. 567, 567,236 S.E.2d 222, 223 (1977)

On May 19, 2017, pursuant to its 1'ule—makmg authority, then-Chief Justice Loughly
issued an administrative order, which stated that the constltuhonal administrative authority of the
" Court to iceep the courts of thé‘ state épen trumps W. VA. CODE § 51~9~16 “in certain exigent
situations involving protracted illness, Iengthly suspensions due to ethical violations, or other
extraordinary circumstances...,” and that “the chief justice has authority to dete1mine in certain
exigent circumstances that a senior judicial officer may continue in an appointment beyond the

limitations set forth in W. VA. CoDE § 51-9-10, to avoid the interruption in statewide continuity

of judicial services.” See App. 043-044. To the extent a possible conflict existed between § 51-

9-10 and the Judicial Reorganization Amendment, this Administrative Order superseded the

statute, ehmmatmg that possibility.
This Administrative Order arose in part from Judge Callaghan of N1cholas County’s
| suépension from the practice of law due to violations of the code of judicial ethics in relation to
certain campaign advgalﬁseﬁlents he ran against hlS political opponent. .Because the newly
elected Judge was suspendea for two years, and no other judge sits in that circuit, an
extraordinary need for temporary judicial services arose in order to provide the people of
Nicholas County with court services and to avoid the unconstitutional denial of access to the

speedy administration of justice.!?
Although the Administrative Order does not explicitly reference and overrule § 51-9-10,

it does state that where that statute comes into conflict with the Court’s inherent duties under the

07 itigants would not be served by sending a different senior status judge every week, and there was no such surplus
of senior status judges to send. Judge Rowe commutes several hours a day for this appointment.
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Constitution; the Admjhistra‘ti\'re Order and the Constitutipn take precedence over the statute.
Furthermore, the statement in the Administrative Order must be .applied retroactively, as it
addresses “matters that are regulated exclusively by this Court pursuant to the Rule-Making
Clause, Article VIIL, § 3. of the West Virginia Constitution.” Richmond v. Leviﬁ, 219 W. Va.
512, 514, 637 S.E.2d 610, 612 (2006). Therefore, the Administrative Order of the Supreme
Court of Appeals of West Virginia, Article VIII, § 3, and Axticle VIIL, § 8 of the West Vi;ginia
Constitution, supersedes W. VA. CdDE §51-9-10. See App. 043044,

Moreover, the Legislature’s proclamation in W. VA. CODE § 51-9-10 cannot limit the
constitutional authority of the Supremg: Court of Appeals set forth in the Judicial Reorgaﬁization
Amendment. A judge appointed based on exigent circumstances is not simply providing daily
stand-in duties to reduce caseloads and provide speedier trials, which are the two reasons listed
in W. VA, CopE § 51-9-10. Instead, such a judge is tempOrérﬂy assigned to deal with “exigent
circumstances” that left a court without a judge, but did not constitute a vacancy which the
governor could fill. Id Because these judges were appointed under a different authority
altogether—the Supreme Court of Appeals of West ‘Virgirsia’s adminisﬁaﬁve rules and inherent
duty and constitutional authority to keep the Courts open, which supersede the West Virginia
Code, and which cannot be limited by an act of the Legisiatu;e absent a constitutional
amendment—these senior status judges’ salaries are not governed by W. VA. CODE § 51-9-10.

As a fésult, the Asticles of Impeachment relying on that section of the Code are
pnconstitutional because they infringe upon the Chief Justice"s stated authority under the
Judicial Reorganization Amendment, to promulgate rules and administer the Judiciary branch

pursuant to West Virginia Constitution Article VIII, § 3. |
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Therefore, this Court should stay the proceedings in the pendency of its ruling and issue a
mandamus requjrmg the Senate to halt the impeachment proceedings because they are premised

on unconstitutional Articles of Impeachment.

III. The Articles of Impeachment violate the Petitioner’s constitutional right to due.

process.

Finally, the Articles of Impeachment violate the Petitioner’s constitutional right to due:
process. Although the Wgst Virginia Coﬁsﬁtution vests in the Legislature the “sole power of
impeachment,” the Legislature may not wantonly use that power in a manner that violates the
due process thé Petitioner is due under Article III, Section 10 of the West Virginia Constitution.
" See, e.g., Fraley v. Civil Serv. Comm'n, 177 W. Va. 729, 733, 356 S.E.2d 483, 487 (1987) (“The
Legislature ‘may not constitutionally authorize the deprivation of such [a property] interest, once
conferred, without appropriate procedural safeguards.’”). I—iere, they seek not only to femove the
Petitioner frofn her duly elected office, but to take her livelihood. More specifically, because
impeachment implicates the Petitioner’s vested right in a state pensién, 1 the Legisiature must
aﬂ"o?d the Petitioner due process during the impeachment process. See In re Wat_kz'ns, 233 W. Va.
170, 175, 757-S.E.2d 594, 599 (2013) (“[A] state official who is impeached forfeits all rights to a
state pension.”); Dadisman v. Moore, 181 W. Va. 779, 791-92, 384 S.E-.id 816, 828 (1988),
holding modified by Benedict v Polan, 186 W. Va. 452, 413 S.E.2d 107 (1991)" (“[Tlhe
realization and | protection of public employees' pension property rights is a consﬁtutiqnal
obligation of the State. The State cannot divest the plan participants of their rights excépt by due
process.”). Here, the Legislature failed to afford the Petitioner nqtice of the claims asserted

~ against her; therefore, the Legislature’s actions fail to meet the requirements of due process.

I Any doubt that the Senate is seeking to take Petitioner’s pension was removed at the Pre-Trial Conference on
September 11, 2018, At that conference, the Senate heard debate on a resolution to dismiss the impeachment against

Justice Robin Jean Davis. One of the arguments raised in opposition to that resolution was that, even though Justice

Davis had resigned, she still was eligible to receive a pension, and thus must be impeached.
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Moreover, even if the Leéislature did provide' some modicum of notice to the Petitioner, that
notice falls well short of process she is due under the United States and West Virginia
Constitution. The Petitioner will detail each of these failures in turn.

a. The Senate’s impeachment proceedings fail to afford the Petitioner 'adeduate
due process because she received no specific notice of the charges asserted
against her.

Although due process is a fluid concept, it is universally accepted that due process
‘requires proper notice and a ‘meaningﬁll opportunity to be heard. Fraley, 177 W. Va. at 732, 356
S.E.2d at 486 (stating that the eséential requirements of due process are “notice and an
opportunity to respond”). Notiée encompasses 1more than merely providing the Petitioner
acknowiedgement of the proceedings against her—ocourts have routinely held that notice is
insufficient where it fails to provide individuals of the basis of the charges asserted against them.
See Bd. of Educ. of Cty. of Mercer v. Wirt, 192 W. Va. 568, 576, 453 S.E.2d 402, 410 (1994)
(determining that an individual did not receive notice adequate for due process where he was not
“provided adequate written notice of'the charges against him and an explanation of the evidence
prior' to the Board of Education's meeting”);, Fraley, 177 W. Va. at 732, 356 S.E.2d at 486
(determining that due process in the civil émployment context required “oral or written notice of
the chargés against him, an explanation of the emplcyér‘s evidgnoe, and an opportunity to présent
his side of the story prior to termination” (citation omitted)). For example, in Wirt, this Court
determined that aparty did not receive adequate notice where an.individual was provided written
notice that failed to describe the basis for charges leveled against the defendant. Wirt, | 192 W.
Va. at 576, 453 S.E.2d at 410. Specifically, the Court noted that “without sufficient notice of the

charges against him, his opportunity to address the Board was meaningless.” Id.
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Similatly, the Afticles at issue in this case afford the Petitioner insufficient notice of the,
charges against her apd éeverely hinder her defense of her case. Specifically, in the Articles, the
House took a catch-all, shotgun approach in Article of Impeachment XIV. That Atticle lists
every Justice, and lists NUMETous qllegations, without specifying which Justice is accused of
which of the allegations. App. 025-26. This is a significant and clear violation of the notice
tequirements of due process, which re(j_uire an individual be appriseci of the charges against him
or her, and be given adequate notice of the offense charged and for which he or she is to be tried.
Rabe v. Washington, 405 U.S. 313, S.Ct. 993 (1972) (other citations omitted). Instead of placing
the iustices on specific notice, Article XIV refers to the Justices “individually and collectively”
. refers to behavior “including, but without limitation” and accuses the Justices of failing to do
“one or more of fhe following,” noticeably Vidlating due process and making it completely
impossible for an accused Justice to determine what portién of Article XIV he or she is accused
of. Absent notice of the foregoing, there is no due process for the accused. S’e_e, e.g., Wirt, 192
W. Va. at 576, 453 S.E2d at 410. (deterxﬁm'ng ﬁnat an individual’s ability to appear before a
board was mearﬁngless'where that individual was not afforded notice of the charges against him
and the basis for those charges, and accordingly, the individual was not afforded the notice he
was due under the due pr!oces’s guarantee).

In addition to leaving it completely unclear which Justice is being charged with which
allegation, Article XIV fails to realize that absent a majority of three of the ﬁx‘/e justices, no
policies can be adopted at the Supreme Court of Appeals of West Virginia. Therefore, even if
the Petitioner had drafted and proposed a policy that WouldA‘have prevented the allegedly
improper conduct, she would -have needed a majority to adopt such a policy. Absent an

allegation of individual conduct, the Articles lack due process. See United Statés v. Thomas, 367
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F.3d 194, 187 (4th Cir. 2004) (dismissal for failure to state an offense). The Senate Rules,
enacted through Senate Resolution 203 (App.; 027, et. seq.) require separate trials, though this
Article treats the five Justices as if they weére one and the same. Put simply, the Petitioner is
being forced to defend herself against a charge that lﬁrﬁps her together with the other Justices
and utterly féils to describe the basis for her impeachinent. This utterly fails to meet due process
notice requirements. | |

b. The Senate’s impeachment proceedings pose a substantial risk of erroneously

depriving the Petitioner of her pension rights because the House knowingly
ignored the procedures it adopted to govern the impeachment process when
attempting to adopt its flawed Articles of Impeachment.

Even assuming, however, that Article XIV provided the Peﬁﬁoner some miniscule
amount of notice of the charges leveled against her, the Articles nevertheless fail to afford the
Petitioner sufficient due proqéss. This Court determined, “[t]he extent of duie process prqtectipn
affordable for a property interest requires consideration of three disﬁﬁct factors: first, tﬁe private
interests that will be affected by the official action; second, the risk of an erroneous deprivation
of a property interest through the procedures used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the government's interest, including the function

| involved and the fiscal and administrative burdens that the additional or substitute procedural
requirement would entail.” Syl. Pt. 5, Waite v. Civil Service Comm'n, 161 W.Va. 154,241 S.E.2d
164 (1977). In this case, the Court must consider the due process that must be afforded tﬁe |
Petitioner to ensure the protection of her property interest in hér pension. Therefore, as shown
above, the ﬁrst.factor Weighs conclusively in favor of the Peﬁﬁoner bécause “the realization and
protection of public employees' pension property rights is a consti'tutional oblz'gatioﬁ of the

State.” Dadisman, 181 W. Va. at 791-92, 384 S.E.2d at 828 (emphasis added).
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Furthermore, the second factor weighs in favor of the Petitioner—the Resolutions at issue
in this case pose an immensely high risk of erroneously depriving the Petitibner of her due
process right to her pension. To fully understand the risk that the House’s conduct posed to the
Petitioner’s property rights, it is crucial to understand the Resolution at issue. HR 201
empowered the House Committee onl the Judiciary to investigate allegations of impeachable
offenses against the Justices of the Supreme Court of Appeals of West V1rg1n1a See App. 040~
042. HR 201 set forth five dutles of the Judiciary Committee:

(1) To investigate, or cause to be investigated, any allegations or
charges related to the maladministration, corruption,
incompetency, gross immorality, or high crimes or misdemeanors
committed by any Justice of the West Virginia Supreme Court of
Appeals;

(2) To meet during the adjournmient of the House of Delegates and
to hold a hearing or hearings thereon if deemed necessary in the

course of its investigation;

(3) To make findings of fact based upon suoh investigation and
hearing(s); -

(4) To report to the House of Delegates its findings of facts and
any recommendations consistent with those findings of fact which
the Committee may deem proper; and
(5) If the recommendation of the Committee be to impeach any or
_all of the five members of the West Virginia Supreme Court of
Appeals, then to present to the House of Delegates a proposed
resolution of impeachment and proposed articles of impeachment;
App. 040 (House 'Resolution 201 (2018)). Furthermore, the Judiciary Committee, through HR.
~ 201 goes on to characterize these five items as “its‘ duties pursuant to this resolution.” Id The
Judiciary Committee refers to this list as “its duties.” Id It is uncontroverted that duties (3)
and (4) the House imposed on itself (making findings of fact and reporting them to the House)

were never fulfilled.




Instead, the House Judiciary Committee presented recommended articles of impeachment
‘without ever issuing the aforesaid réport to the Legislature, and without ever making any
findings of fact as referenced in HR 201. The Axticles of Impeachmenf consist solely of
"accusations without any findings of fact, and contain no report to the House regarding those
findings. Despite the binding nature of HR 201, it was not followed here, and thefefore the
Atticles of Impeachment recommended to the House violate the House Jﬁdiciary Committee’s
own resolution regarding the impeachment process, Courts examining whether or not a
government body must follow its own rules and regulations, even if it has the authority to change

them, have uniformly held they must. Vitarelli v. Seaton, 359 U.S. 535 (1959)'; Service v. Dulles,

354 U.S. 363 (1957); U.S. ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954); State ex rel, -

Wilson' v. Truby, 167'W. Va. 179, 281 S.E.2d 231 (1981); Aécardi v. Bd of Educ., Syl. Pt. 1,
163 W, Va. 1, 254 S.E.2d 561 (1979). The ﬂouse’s failure to follow its procedures, poses a
severe risk to the Petitioner’s property rights because she was not afforded the Due Process that
the House resolved to proifide her.

Troublingly, the Judiciary Committee’s failure to Fulfill the duties it placed on itself was

not an oversight. This issue was raised repeatedly during the impeachment proceedings when it

could have been corrected, but the Juaiciary Committee intentionally chose not to cortect the
deficiency. The House Judiciary Committee was made aware of this deﬁcieﬁcy during the
inlpe;achment proceedings by various members of the Legislature:

MINORITY VICE CHAIR FLUHARTY: Thank you, Mr.

Chairman. Counsel, I was going through these Articles. Where are

the findings of fact?

MR. CASTO: Well, there -- there are no findings of fact there.
The Committee -~ :

MINORITY VICE CHAIR FLUHARTY: Where?

31




MR. CASTO: Isaid, sir, there are no findings of fact.

MINORITY VICE CHAIR FLUHARTY: There are no ﬁndmgs of
fact‘? All right. Have you read House Resolution 2017

" MR. CASTO: Thave, sir, but T have not read it today.

MINORITY VICE CHAIR FLUHARTY: Well, do you know that
we're required to have ﬁndmgs of fact?

MR. CASTO: I think, sir, that my understandmg is - based upon
the Manchin Articles - that the term "findings of fact" which was
used at the same time, that the profferment of these Articles is
indeed equivalent to a finding of fact. The -- but that, again,
is your interpretation, sir.

MINORITY VICE CHAIR FLUHARTY: So based upon the clear
wording of House Resolution 201, it says we'te "To make findings
of fact based upon such investigations and hearings;" and "To
report to the Legislature its findings of facts "and any
recommendations consistent with those findings of facts which the
Committee may deem proper." I mean, you're -- you're aware how
this works in the legal system. You draft separate findings of fact.
I'm just wondering why we haven't done that.

MR. CASTO: Because, sir, that is not the manner in which
impeachment is done, _

MINORITY VICE CHAIR FLUHARTY: Well, the findings of
fact in House Resolution 201 are referenced separate from

proposed Articles of Impeachment. Am I wrong in that
observation?

MR. CASTO: Idon't believe that you're wrong in that.

App. 046-047 (Tr. of Impeachment Hearing 2013:3 to 2014:19). Furthermore, members of ;che‘
House Judiciary Committee pointed out to the committee chair that failing to follow HR. 201
could mean that the House’s actions would be deemed invalid:

MINORITY CHAIR FLEISCHAUER: Thank you, Mr. -- thaﬂc

you, Mr. Chairman. I think the gentleman has raised a valid point.
If we look at the Resolution that empowers this Committee to act,’
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it -- it says that we are to make findings of fact based upon such
investigation and hearing and to report to the House of Delegates
its findings of fact and any recommendations consistent with those
findings, of which the Committee may deem proper.

And normally -- I know a lot of people say in here, "We're not

lawyers," but many of us are, and I think it's Rule 52 that requires
Courts to make findings of fact and also that their
recommendations for any Resolution has to be consistent with
those findings of fact. . C

- And I'm just a little concerned that if we don't have findings of
fact that there could be some flaw that could mean that the
final Resolution by the House would be deemed to be not valid.

And T don't think it would be that hard to make findings of facts,
but I think that would be consistent with the -- with the Resolution,
and I think that's what authorizes us to act at all, is the Resolution.

So I think we -- if there -- there would be some wisdom in trying to
track the language of the Resolution, and it would be consistent
with any other proceeding that we have in West Virginia that
when there are requirements of findings of fact and -- in this case,
it's -not conclusions of law, but it's recommendations -- that we
should follow that.

procedural flaws present in the House’s processes.
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App. 048-049 (Tr. of Impeaqhment Hearing 2016:10 to 2017:16)(emphasis added). Just as
‘Minority Chair Fleiscﬁauer stated, absent findings of fact, and absent repbrting of the findings of
fact to the House as a whole the Judiciary Committee has not followed its own procedures as set
forth in HR 201. This ié anathema to due process. The West Virginia State Constitution affords
individuals due process where their property rights are at issue, and in lieu of providing the
Petitioner her due process, the Legislaiure repeatedly and blatgnﬂy turned a blind eye to the
obligations it imposed on itself. Therefore, the second factor of the due process test—the risk of

erroneous deprivation—overwhelmingly weighs in .favor of the Petitioner based on the




Fiﬁally, the third due process factor, the government’s interest and burdens, weighs in
favor of the Petitioner. It is not unduly burdensome to require the body tasked with making the
laws to follow the procedures it c1:eates to govern its conduct. It is absurd to suggest that
requiring the Legisiatme to follow the very rules it created is unduly burdensome. Indeed, as the
body tasked with creating laws, it must be held to the procedures that it creates to govern its
conduct. Accordingly, because the Petiﬁoner was no't afforded the due process she must be
afforded ufndef the West Virginia Constitution, this Court must stay the proceedings in the
pendency of its decision in this case and ultimately order the Senate to halt tﬁe impeachment
proceedings.

IV. The House never voted on the resolution authorizing the Articles of Impeachment,
and therefore the trial is illegitimate and unconstitutional.

The West Virginia House of Delegates is a deliberative body fashioned after the United
States House of Repfes'entaﬁves, and therefore, bases its procedures and House Rules upon
parliamentary practice. See House Rule 135, The power to make its rules of procedure is given
to the House under Sec. 24, Art. VI of the West Virginia Constitution W. VA, CONST. art. VI, §
24, On June 26, 2018, the House, pursuant to the Proclamation of the ‘Govemor, convened in
Extraordinary Session and adopted HR 201, which set forth rules and procedures for the
impeachment proceeding at bar. See App. 040-042.
Among other things, HR 201 Resolved as follows:
(5) If the recommendation of the Committee be to impeach any or
all of the five members of the West Virginia Supreme Court of
Appeals [sic], then to present to the House of Delegates a proposed
resolution of impeachment and proposed articles of
impeachment”;... and Further Resolved that if the Committee
recommends that any or all of the Justices be impeached, that the

House of Delegates adopt a resolution of impeaclhment and formal
articles of impeachment as prepared by the Committee ...

34




‘App. 40.~

Following the adoption of HR 201 on June 26, 2018, the Committee proceeded to
invéstigate, issue summonses and subpoenas, call Witnessgs and take testimony. At the
‘ coﬁclusion of their investigation and pursuant to HR 201, the Committee prepared HR 202 fo'r .
presentation to the qu11 body. However, the Committee never \?oted to send the resolution to the
floor of thg House for a vote. On August 13, 201 é, Delegate Shott introduced in the House HR .
202, which reco@ended impeachment of Petitioner and Justices Loughry, Davis and Walker,
contained fourteen Articles of Impeachment, and stated that the same be exhibited to the Senate. |
Journal of the House of Delegates (2018) pages 1964-1971;.886 aléo App. 1-14.

Next, the Journal of the House, at page 1971, reflects the following action: “At the
Arespecﬁve requests [sic] of Delegate Cowles, and by unanimous cénsent, the report of the
Com;mittee on the Judiciary preparing [sic] Articles of Impeachment and the resolution
effectuating the same were taken up for immediate consideration.” Importantly, this language
'~ confirms that the resolution “effectuates” the Articlés of Impeéchment. Id. at 1971, |

What hai)pened next is the genesis of the fatal omission by the House. “.Delegate Cowles -
asked and obtained unanimous consent that the question be divided and that each Article be
voted upon separately.” qurnal of the House (2018) at 1971. A division of thev duestion is
permitted by House Rule 44, which states in part as follows:

Any member may move for a division of any question other than
passage of a bill before the vote thereon is taken, if it comprehend
propositions in substance so distinct that, one being taken away, a
substantive proposition will remain for the decision of the House,
but the member moving for the division of a question shall state in

what manner he proposes it shall be divided...

House Rule 44.
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Delegate Cowles’ motion was proper; he moved for a division of the question and stated
the manner in which he proposed it be divided (by Axticle). Then, the House proceeded to take
up each Article of Impeachment as divided by the House. When the deliberations were
concluded on each of the fourteen articles, an additional article (XV) was moved for adoption
from the floor but was rejected by the House. At that point, individual Articles I through X and
XIV had been adopted. Various other matters were attended to, but the House failed to take ﬁp

the Resolution that had been divided from the Articles of Impeachment.

Comparing the proposed language from the House Judiciary Committee’s suggested
resolution, with the actually adoiated portions demonstrates the lack of language authorizing
action by.the Senate. See App. 001-026. The proposed Judiciary Committee version of the
resolution states

THAT, pursuant to the authority granted to the House of Delegates .
in Section 9, Article IV of the Constitution of the.State of West
Virginia, that Chief Justice Margaret Workman, Justice Allen
Loughry, Justice Robin Davis, and Justice Elizabeth Walker,
Justices of the Supreme Court of Appeals of West Virginia, be
impeached for maladministration, corruption, incompetency,
neglect of duty, and certain high crimes and misdemeanors
committed in their. capacity and by virtue of their offices as
Justices of the Supreme Cowrt of Appeals of West Virginia, and
that said Articles of Impeachment, being fourteen in number,
be and are hereby adopted by the House of Delegates, and that
the same shall be exhibited fo the Senate in the following words
and figures, to wit:
App. 1. (emphasis added).

The version actually adopted by the House is totally devoid of this vital language. See,

e. g, App. 015-026. The language bolded in the quote above was never voted on by the House

of Delegates. Absent the language actually authorizmg the impeachment, there can be no
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proceedings in the Senate as the Senate is without authority to move forward without this
language.

Indeed, local news media reported on this issue. See App. 051-054. A Charleston
Gazette-Mail article reported that the House of Delegafes told the news media the following:

While the question of adopting House Resolution 202 has been
divided to allow Delegates to adopt each article individually, the
House will still have to come back and vote to adopt House
Resolution 202 in its entirety once Delegates have voted on each
article and the amendments to them.
So while the House is considering each individual article of
impeachment right now, the resolution formally containing all the
articles of impeachment will not be adopted and sent to the Senate
until the final vote on the resolution in its totality.
Id. The House clearly (and correctly) explained the process to the news media, stating that the
requisite final vote on the entire resolution would be held later. Id.

But, the Gazette Article went on to state that the House Spokesman reversed course,
stating that no such vote would take place. Jd In fact, that is what happened, and the House has
never actually adopted any resolution adopting impeachment, making their process fatally
defective.

According to- the Journal of the House, by unanimous consent the report of the
Committee on the Judiciary containing the Articles of Impeachment and the resolution
effectuating the same were taken up for immediate consideration. Effectuate means to bring to
pass, carry into effect, cause to happen, put in force. That is precisely what the full resolution
does for the Articles of Impeachment -~ carries them into effect, puts them in force, Without the
resolution, exhibiting the articles to the Senate is like sending over amendments to a bill but not

the bill. There is no starting point. The Articles of Impeachment, standing alone, are just pieces

of paper without any statement of the resolve of the House or even that the House voted to
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impeach. Further, the House’s own rules contained in HR 201 require, in two sebarate pléces,
the passage of a resolution and atticles of impeachment. Once the question was divided pursuant
to House Rule 44, the resolution portion was left behind, only the individual Articles were
adopted and the Senate therefore has. no authority to conduct a trial,

In ;upport of this analysis, noted former House parliamentarian Gregory M. Gray has
opined that the House never adopted the operative, necessary, vital language to move forward
with the impeachrﬁent. See App. 055-057. Mr. Gray, a reno%ed expert in the patliamentary
rules applicable td’ the West Virginia House .of Delegétes, concurs with the obvious conélusion to
be drawn from the language of the adopted resolutions: the House never voted on the neoéssary
language. Furthe'rmore, Mr, Gray opines that HR 202 was never f)roperly before the House for
consideration, and. that none of the subsequent resolutions adopted by the House cured any of
these deficiencies. All of these defects render the Articles without force.

Without any enabling, effectuating language, without any clause actually enacting the
impeachxﬁent and resolving to provide it to the Senate in an adopted resolution, the current
proceedings in the Senate are fatally flawed because the Senate is proceeding without the
authority necessary for it to conduct the impeachment proceedings. W. V4. CONST. art. IV ,80.
For these reasons, Petitioner prays that the Articles of Impeachment be declared null and void,
the Senate (l)rdered to proceed no further, and the ilnpeachnient‘ pfoceedings stayed in the

pendency of this Court’s ruling.

CONCLUSION
This writ is not intended to provoke a constitutional crisis; it is intended to prevent one.
Our Constitution assigns to the Legislature the sole power to impeach and convict public

officials, including Justices of this Court. Indeed, the Legislature’s power to impeach is an

38




essential check and balance on executive and judicial power. At the Pre-Trial Conference before

the Senate, several legislators referenced the public’s lack of trust in the judiciéry as a result of

the spending reported in the news media. Similarly, to have trust in the impeachment process,

the public needs the Legislature to follow the law. The impeachment provision of the
Constitution is simply but one component of our cdnstitutioﬁal structure, which establishes three
separate and equal branches of government and empowers the juciicial branch to eﬁsure the rule
of law. Each branch of our constituﬁogal govemment. must respect the balance our Founders
'. wrought in order to preserve our collective liberty for the benefit of the people of West Virginia.

Each branch must conform its conduct to our Coﬁstitution. Otherwise, West Virginia does not
have a government of laws, but only one of individuals.

Accordingly, because the House’s Art.icles of Impeachment clearly violate thé West
Virginia Constitution, the Petitioner requests that this Court stay the impeachinent ioroceedings n
the pendency of its decision and ultimately issue a mandamus halting thé Senate’s impeachment

proceedings based on the unconstitutional Articles.

MARGARET L. WORKVIAN
By Counsel
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Fax: (304) 526-3541
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VERIFICATION
STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

Lmlfrg(lez /\ : WO er Qffpfter being first duly sworn, depose and say that the facts

contained in the foregoing Petition for a Writ of Mandamus are true, except insofér as they are
therein stated to be upofi information and belief, and that as they are therein stated to be upon

information and belief, I believe them to be true.

gl G
Chief Jusd‘ce Margaret L. ‘Workman

Taken, subscribed and sworn to before me, the undersigned Notary Public, this 2 )

day of September, 2018.

My commission expires ,\ ece mqbg v 14 2032 .

" NOTARY PUBLIC

AL, NOTARY BURLE:
g Courin

J mvha
Hulkding {1, Roomss-mo

48




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

CASE NO.

State of West Virginia ex rel. Margaret L. Workman, Petitioner,
v.
Mitch Carmichéel, as President of the Senate; Donna J. Boley, as President Pro Tempore of

the Senate; Ryan Ferns, as Senate Majority Leader; Lee Cassis, Clerk of the Senate; and the
West Virginia Senate, Respondents.

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he served the foregoing Petition for Writ -
of Mandamus, and two Motions for Disqualification upon the following individuals via U.S.
Mail on the _21* day of September, 2018 to:

Mitch Carmichael, as President of the Senate
Room 227M, Building 1

State Capitol Complex

Charleston, WV 25305

Donna J. Boley, as President Pro Tempore of the Senate
Room 206W, Building 1 »

State Capitol Complex

Charleston, WV 25305 -

Ryan Ferns, as Senate Majority Leader
Room 227M, Building 1

State Capitol Complex

Charleston, WV 25305

Lee Cassis, Clerk of the Senate
Room 211M, Bldg. 1

State Capitol Complex
Charleston, WV 25305




West Virginia Senate

o/o Patrick Mozrisey .
Office of the WV Attorney General
State Capitol Complex

Bldg. 1, Room E-26

Charleston, WV 25305




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

CASE NO.

State of West Virginia ex rel. Margaret L.. Workman, Petitioner,
V.
Mitch Carmichael, as President of the Senate; Donna J. Boley, as President Pro Tempore of

the Senate; Ryan Ferns, as Senate Majority Leader; Lee Cassis, Clerk of the Senate; and the
West Virginia Senate, Respondents.
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Melissa Foster Bird (WV Bar No. 6588)
Thomas M. Hancock (WV Bar No. 10597)
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ARTICLES OF IMPEACHMENT FOR THE
JUSTICES OF THE SUPREME COURT OF APPEALS
OF WEST VIRGINIA

Resolved by the House of Delegates:
BE IT RESOLVED, That, pursuant to the authority granted by the House of Delegates of
West Virginia to the House Committes orithé Judiciary in House Resolution 201, dated June 286,

2018, thé Committee on the Judicidry recommends to the House of Delegates of West Virginia:

THAT, pursuan’bnto the authority granted to the House of Delegates in Section 9; Articlé v
of the Constitution of the State of West Virginia, that Chief Justice Margaret Wortkman, Jvusticé
Allen Loughry, Justice Robin Davis, and Justice Elizabeth Walker, Jusfices of the Supreme Gaurt
of Appeals of West Vlrgiﬁla, be Impeached for maladministration, cerruption; incompetency,
neglect of duty, and ¢ertain high crimes and misdemeanofs cornmmitted in.their capacity and by
virtue of their offices as Justices of the Supreme Court.of Appeals of West Virginla, and that said
Atticles of Itnpeachment, beihg foutteeh in number, be-and are hereby adopted by thé House of
Delegates, and that the same shall be exhlbited to the Senate in the following words and figures,

to wﬁ;

ARTICLES exhibited by the House of Délegates of the State of West Virginia in the name of

themselves and all of the people-of thé State of West Virginia against:

Margaret Warkman, who was at the general election held in November 2008, duly
elected to the office of Justice of the Supreme Court of Appeals of West Virginia

1
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and on the 29 day of Deceniber 2008, after having duly qualified as a Justice by
taking the réquired oath to stipport thie Gonistitution of the United States and the
Constitution .of the State of West Virginia and faithiully discharge the dutles of that
offica to the best of her skill and judgment, entered upon the discharge of the dutfes

thereof; arid'onthe 16" day of February 2018, was elevated to thé pasition of Chief

. Justice and-entered upon the discharge of the dutieé thereof; and

Allen Loughry, who wés at the general elaction Keld in Novemhé‘r’ 2012, duly
elected o the office of Justice of the Supreme GCourt of Appeals of West Virginia
and on the 14 day of December 2012, after having duly quéliﬁéd as a Justice by
taking the requiréd oath to support the Constitution of thé Unlted Stateés and the
Clonstit,ution of the State of West Vlrgiﬁia and faithfully discharge the duties of that
office to the best of her siill and judgmerit, entered upon the discharge of the duties

thereof;.and

Robin Davis, who was at the general election held in November 2012 duly elected
to the office of Justice of the Supreme Gourt of Appeals of W'gést Virginia and on
the 13% day of January 2013, after having duly qualified as a Justice by taking the
required oath to support the Constitution of the United States and the Constitution
of the S‘ca’té of West Virginia and faithfully discharge the duties of that office to the
hest of her skill and judgment, entered upon the discharge of the duties thereof;

and

Elizabeth Walker, who was at the general election held in November 2016 duly
elécted to the office of Justice of the Supreme Court of Appeals of West Virginia
and ofi the 5" day of Decerriber 2016, affer having duly-qualified as a Justice by

2
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taking the réquired oath to support the Gonstitutioh of the Uriited States and the
Constitution of the State of West Virginia and faithfully discharge the duties of that
offics fo the best of Her skill and jutdgment, entered upon the discharge of the duties

thereof;, and

In mainteriance and support of their impeathment against them Margaret
Workman, Allen Loughty, Robin Davis, #nd Ellzabeth Walker for
maladministration, corruption, incompetency, neglect of duty, and cetfalh high

crimes and misdémedhors.

Article |
. That the sald Chief Justice Margaret Workmai, and Justice Robin Davis, being at all times
relevant.Justices of the Supreme Court of Appeals of West Virginia, and at various relevant times
individually each Ghief Justice.of the Suprems Gourt of Appeaié of Wast Virginia unmindful.of the
duities of their high offices, and contrary to the oaths takén by 'them o support the Cornstitution of
the State of West Virginia and faithfully discharge the duties of their offices as .'sugh Justices, while
in the exercise of the functions of the office of Justices, in vio[aﬁon of their oaths of office, then

and thérs, with regatd to the discharge of the duties of their offices, commencing in.of about 2012,

-did knowingly and intentionally act, and each subsequently oversee. in theif capacity as Chisf

Justice, and did in that capacity as Chief Justice severally sign and .approve the contracts
necessary to facilitate, at each such relevant time, to ovérpay certain Senier Status Judges in
violation ‘of the statutory limited- maximum salary for such Judges, which overpayment is a
violation of the provisions of W.Va. Code §51-2-13 and W.Va. Code §51:9-10, and, In violation of
an Administr"atiVe Ordsr of thé' S'Upr‘éme Court of Appéals, in potential violation of the pro'visiéns
of W.Va, Code §61-3-22, relating to the crime of falsification of acgounts with intent to enable.or
asslst any person to obtain money to which hé was net éntitled, and in potential violation of the

3

App. 003




w vy

10
11
12
18
14
15
16
17
18
19
20
21
22

23

As Adopted by Judiciary Conmmittee, Adg. 7
{Allcles may he renumbered, but content will not change.,)

provisions of W.Va, Code §5-10-45, relating to the erime of fraud againsf the West Virginia Public
Employees Retirement System, and, in pcﬁenﬁal violation of the provisions set forth in W.,Va, Code
§61-3-24, relating to the crime of abtaining money, property and services by false preterises, and,
all of the above are in violation of thé provisiciis of Cahoh | and Canari 1| of the West Virginig

Code of Judicial Condugt.

Article Il '

That the said Ghief Justice Margaret Workman, Justice Allen Loughry, Justice Rabin
Davis, and Justite Elizabeth Walker, beinhg at ll times relevant Justices of the Supiame Court 6f
Appeals of West Virginia, urimindful of the duties of their high offices, and contrary to fhé oaths
takeﬁ by them to suppori the Constitution of the State of West Virginia and faithfully discharge the
duties of their offices as such Justices, while in the exercise of the functions of the office of
Justices, in violation of their oaths of office, then and there, with regard to the dischargé of the
duties of their offices, did, in the absence of any pollcy to prevent of control expenditure, waste
state fuinds with little. ar no concern for the costs to be borrie by the tax payers for unnécess’ary
and lavish spending for various purposes including, but witheut limitation, to certalh examples,
sych as: to remodel state offices, for large increases in travel budgeté——including'unaccoun’cable
pérsonal Usé of &tate vehicles, for unneeded computers for home uség, for fegular luhches from

restaurahts, and for framing of bersonal items and other such wasteful expenditure not necessary

for the administration of justice and the execution of the duties of the Gourt; and, did failto provide -

or prepare reasonable and proper supsivisoly evérsight of the opefatitins of thé Court afid the
subordinhate coutts by failing to carry out ohe or more ¢of the following necessary and proper
administrative activities:

A) To prepare and adopt sufficiert and effective travél palicies prior to October 6f 2016,

and Talled thereaftel to properly effectuate such policy by excepting the Justices from

App. 004
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said policies, and subjected s‘ub’ordfn‘afes and employees to a greater burden than the
Justices; . |
To report taxable fringe benefits, such as car use and regular luriches, on Federal W-
Zé, despite full kn'owledge of the Internal Revenue Service Regulations, and furgher
subjected subordinatés and employeés to 4 greatef burderi than tte Justices, In this
regard, and upon notification of such violation, failed to speedily comply with requests
to m"eike such reporting consistent with applicable law;

To provide propér sUpervision, éontr‘ol, ‘and auditing of the use of staté purchasing
cards leading to multiple violations of state statutés and policies regulating the proper
use ¢f such tards, including failing to obtain proper prior approval fer large purchasss;
To prepare and adopt sufficient and effective home office policies which would govern
the Justices' home computer use, and which led to a lack of oversight which
encouraged the éon'version of property; |

To provide effective supervision and control over record keeping with respeet to the
use of state automobiles, which has already resulted in an executed Information upan
one former Justicé and the indictment of another Justice,

To provide eff_ec'tive supervision and gontrol over inventories of state préperty Swned

by the Court and suberdinate courts, which led directly o the undetected absencge of

‘ valuable s"zate' property, including, but not limited to, a state-owned desk and a state-

v

owned computer;

@) To provide effective supervision and control over purc;hasing procedures which directly

lead to Inadequate cost containivient methods, including the rebidding of the:
.purchases of goods and services utilizing a system of largé unsupervised change

orders, all of which encouraged waste of taxpayer funds..
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The fallure by the Justices, individually and colléctively, t carry out thegé necessary arid proper
adniinistrative activities constitute a violation of the provisions of Canon | and Canon |l of the Wast

Virginia Codg of Judiclal Conduct,

Article IIi
That thé said Justice Allen Loighry, being a Justiée of the Suﬁréme Court of Appéals of
West Virginia, unmindful of the dutles of his high office, and contrary to the oaths takeﬁ by him t6
support the Constitution of the State of West Virginia and faithfully discharge the dutiés of his
office as such Justice, while in the exercise of the functjons of the office of Justice, in violation of
his oath ef office, then and there, with regard to the discharge of the duties of his office, did ot or
about June 20, 2013, cause a certain desk, of a type.colloquially known as a “Cass Gllbert’ desk,

to be transported fior the State Capitol b his home, and did maintaif possession of such desk

in his home, where it remained throughout his term as Justice for approximately four and pne-half

years, in violation of the provisions of W.Va, Code §29-1-7 (b), prohibiting the removal of original '
furhishings of the state capltol from the preriises; fufthér, the expénditure of state finds to
fransport the'desk to his home, and refusal to return the dask to the state, consﬁtu’ca the use of
state resources and property for personal gain In violation of the provisions of W.Va, Gode §6B-
2-8, the provisions of the West Virginia Staté Ethics Act, and constitute & violation of the provisioris

of Canon 1.of the West Virginia Code of Judicial Conduct,

Aticle IV

That thé said Justice Allen Loughry, being a Justice of the Supreme Court of Appeals of

West Virginia, unfiindful of the duties of his high office, and contrary to the oaths taken by hirn to

suppé,rt.the Gonstitution of the State of West Virginia and faithfully discharge the duitigs 6f his

office as such Justioe, while In the exercise of the funstions of the office of Justlce, in vialation of

his oath of offiee, then and there.. with regard fo the discharge of the duties of his office, did
6
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beginning in or @bout Decerriber 2012, inten‘ﬁonaily acquired and used state govérnment
computer equipment and hardware for predominately- persohal use—including a c':‘omputé'r'vhot
intended fo be connected fo the court's network, utllized state resources o install computer
aciess sefvices at his home for predominately personal use, and utilized state resources fo
provide maintenance and repair of computer seivices fof his tesidence résulting from
predeminately personal use; all of which acts constitute the use of state resources and property
for pérsonél gain in violation of the provisioris of W.Va, Code §6B-2-5, the pravisions of the West
Virginia State Ethlcs Act, and constitiite a violation of the provisions of Canon | of the West Virglnia

Code of Judicial Conduct,

Article V.

That the said Justice Allen Loughry, beihg a Justice of the Suprermne Gourt of Appeals of
West Virginia, unmindful of the dutiés of his high office, and contrary fto thie oaths taken by him to
support the Constitution of the State of West Virginia and faithfully discharge the duties of his
office as such Justice, while in the exeroise of the functions of the office of Justice, in violation-of
hig odth of office, then and thefe, with regard to the discharge of tﬁe dutles of his oﬁice, did
beginning in or about December 2012, and continuing for-a peri‘ed of years, intentionally acquire
and use state government vehicles for personal iise; fnc!uding, but not limited to, using & state
vehicle and gasoline puréha'sed utllizing a state issiied fuel purchase éard to travel 6 vthe
Greenbrier on one or.more oceasions for book signings and sales, which such acts enriched his
family and which gcts constifute the use of sfate resources and properly for personal gain In
violation of the provisions of W.Va, Code §6B:2-5, the provisions of the West Virginia State Ethics
Act, and constitute g violdtion bf the provisions of Ganon 1 of the West Virginia Code of Judicial

Conduct,
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Article Vi

That the said Justice Align Lougﬁry, being at all times relevant a Justicé of-the Supreme
Couit of Appedls -of West. Virginia, and at that relevant timé Individually Chief Justice of the
Supreme’ Court of Appeals 6f West Virginia, unmindful of the duties of his high offices, and
confrary to the oaths taken by him to support the Constitution .of the State of West Virginia and
faft'hfully discharge theé dutles of his office as such Justices, while in the exercise of the functlons
of the office of Justice, in viclation of his oath of office, then and there, with regard to the discharge
of the duties of his office, did on or about May 19, 2017, did In his capacity as Chief Justice, draft
an Administrative Order of the Supreme Court of Appeals, .bearing his signature, authorizing the
Supreme Court of Appeals to overpay certaih Senlor Status Judges in violation of the stafutorlly
limited maximum salaty for such Judges, which overpayment is a violation of the provislons of
W.Va, Caode §51-2-13 and W.Va, Code §61-9-10; his authorization of such overpayments was a
violation of the dlear statutory law of the state of West Virginia, as set farth in thosé relevant Code
sections, and, was an act in potential violation of the provisions set forth in W.Va. Code §61-3-
22, relating to the crime of falsification 61‘ a'ccou_nts; with intent to enab!e or assist any person to
obtain money to which he was not entitiéd, and in potential vidlation of the provisions of W.Va,
Gode §5-1 0-45,' relating to the crime of fraud against the Weét Virginla Public Employses
Retirement System, and, In potential violation of the provisions set forth In W.Va. Code §61-3-24,
relating to the crime of obtaining money, property and services by false pretenses, and all of the
above are In violation of the provisions of Canon | and Ganon I} of the West Virginia Code of

Judicial an'duct;

Article Vil
That the said Justice Allen Loughry, beirig a Justice of the Supreme Court of Appeals of
West Virginid, unmindful of the duties of his high office, ahd contrary to the oaths taken by hitn té
support the Constitution of the State of West Virginla and faithfully disohafge the duties of his
8
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1 office as such Justicé, while in the exercise of the funttions of the offite of Jusfice, in violatlon of
his eath of office; then and theré; with regard to the discharge of the duties of his office, did waste

state funds with little or no concern for the costs to be borne by the tax payer for unnécessary and

Ho™

lavish $pending in thé "r@hd\iation and refrodeling of his pef’son,al office, to thé sum of
5  approximately $363,000, which sum included the purchase of a $31,924 couch, a $33,750 floor,
6 and other such wasteful expenditure not necessary for the administration of justice and the

7  execution of the duties of the Gourt, whicti repiesents a waste of state funds.

Article VIl

8 That the sald Justice Elizabeth Walker, beirig a Justice of the Supréme Court of Appéalé

9 of West Virginia, ﬁnmindfu.! of the duties of her high office, and contrary to the oaths taken.by her
10 to'support the Constitution of the State.of West Virginia and falthfuﬁy discharge the duties of her
11 office as such Justice, while in the ekerqise pfthe functions of the office of Justice, in violation of
1 2 her oath of office, then and there, with regard to the discharge of the duties of her off'ice, did waste
13 state furids with littleé or no coriceri for the costs to be borﬁe by the tax payer for unnecessary and
14 lavish spending in the renova’gion and remodeling of hér personal office, which had been !argefy.
16 remodeled less than seven years prior, to the sum of approximately $131,000, which sum
168 included, but is not limited to, thé purchase of ap‘pro‘xiﬁately $27,000 in items listed as office
17  furnishings and walipaper,, and othet such Wastefﬁ! expenditure not necéssary for the
18 administration of justice and the execution of the duties of the Court, which represents a wasté of

19 state func{s.

Attigle IX
20 ‘ That the said Justice Robln Davis, being a Justice of the Supreme Gouit of Appeals of
21 West Virginia, unminfu] of the dilties. of her high oﬁice, and c‘orﬁrary tdi the oaths takén by her'to
22 support the Gonstitution of the State. of West Virginia and falthfully discharge the duies of her

9
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offica as such Justice; while in the exercise of the functiors of the. office of J,Listi'ce, in violatfon of

her oath of offlce, then and thefé, with regard 16 the discharge of the duties of her office, did waste

state funds with littlé or no caneern for the costs to be borne by the tax payer forunnesessary and

lavish spending in the renovation and remodeling of her personal office, to the sum of

approximately $500,000, which sum ineluded, buf is not lirnited 1o, thé purchiase of an eval rig
that cost approximately $20,500, a desk chair that cost approximately $8,000 and over §23,000
In design services, and other such wasteful expenditure not necéssary for the administration of

jusfice and the exectition of the duties of the Gotirt, which represefits a waste of state funds.

Article X
Thiat the &aid Justice Robin Davis, belny at all tines relevant a Justice of the Supfetns
Court of Appeals of West Virginia, and at certain relevant times individually Chief Justfice of the
Supreme Court of Appeals of West Virginia, unminidful of the duties of her high offices, and
gontrary to the oaths taken by hér to support the Constitution of the State of West Virginia and

faithfully discharge the duties of his office as such Justice, while In the exerclse of the functions

_ ofthe office of Justice, in violatlon of her oath of office, then and there; with regard to the discharge

of the du,ties',bf‘her‘ office, did in the year 2014, did in Her capagity as Chief Justi(:é,, sign ceriain
Formms WV 48, to retain and compensate certaln Senlor Status Judges the execution of which
forms allowed the Supreme Court of Appeals to overpay thoss certain Senior Status Judges in
violgtion of the statutorily limited maximum -salary for such Judges, whiéh overpayment is a
violation of the provisions of W.Va. Gode §51-2-13 and W.Va, Code §51-9-10; her authorization
of sUch ovetpaymenits was a violation of the clear-statutdry law of the state of West Virgirila, as
set forth in those re!évan’t Code sections, and, was an act in potenitlal violation of the provisions
set forth In W,Va. Gode §61-3-22, relating ta thie erime of falsification of acoounts with intent to
enable or assist any person to obtaln money to which he was not entitled, and in potential vislation
of the provisions of W.Va. Code §5-10-45, rélatirig to the ofime of fraud against the West Virginia

10
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Public Employees Retiremént System, and, in potential violation of the provisions' set forth in
W.Va. Cade §é1.—3-24, relating 10 the crime of obtgining money, property and services by false
pretenses, and all of the above arg in violation of the provisions of Canon | and Canon 11 of the

West Virginla Gode of Judicial Conduct.

Article XI

That the said Chlef Justice Margaret Workman, béing a Justice of the Supreme Gourt of
Appeals of West Virginia, unmindful of the duties of her high office, and contrary o the oaths
taken by her to sdpport the Constitution of the State of West Virginia and faithfully dis¢harge the
du't.ies of her office ag such Justice, while in the exercise of the functions of the office of Justice,
in Viclation of her oath of office, then arid there, with regard to the dischargée of the duties of her
office, did waste state funds with little or no conoern for the costs to be borrie by the tax péyer for
unnecessary and lavish spending in the renovatlon.and remodeling of her personal office, to the
sum of approximately $111,000, which sum included, but is not limited to, the purchase of wide
plank cherry flooring, and other such wasteful expenditure not nécessary for the administration of

justice and the execution of the duties of the Court, which represents a waste of state fuids,

Article Xl

That the said Justice Margaret Workman, being at all timés relevant a Justice of the
Supreme Court of Appeals of West Vifginia, and at certain reXevén_t times individually Chief Justice
of the Supreme Court of Appeals of West Virginié, unmiindful of the duties of her high offices, dnd
contrary to the oaths taken by her to support the Consfitution of the State of West Virginla and
faithfully discharge the duties of his office as such Justice, while in the exarclse of the funations
of the office of Justice, in violation of her oath of office, then and there, with regard to the dischérge
of the dutigs of her office, did In the year 2015, did in her capacity as Chief Justice, sigh certain
Forths WV 48, to retain and comipensaté certain Senior Status Judges the execution of which
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forms allowed the Supreme Court of Appeals to ovérpay thosé certain Senior Status Judges in
violation of the statutorily limited maximum salary fof siich Judges, which overpayiment i$ a
violation of the provisions of W, Va. Gode §51-2:13 and W.Va. Code §51-9-10; her authorization
of such éverpayments was a violation of the clear statutary law of the state of Wast Virginia; as
sét forth In those relevant Godé sections, and, was -an act In patential viglation of the provisions
set forth in W.Va. Code §61-3-22, relating to the crime of falsiflcation of accounts with intent ta
enable or assist any person fo obtain moeney to which he was not entitled; and in potenﬂai violation
af the provisloris of W.Vd. Gode §5-10-48, relating to the ciime of fraud against the West Virginia
Public Employees Retirement System, and, in potentlal violation of the provisions set fortﬁ Ih
W.Va. Code §61-3-24, relating to the crime of obtaining mongy, property and services by false
preteiides, and all of the above are in violation of the provisions of Ganon | and Carnon |l of the

West Virginia Code of Judicial Conduct.

| Article XIII |

That the said Justice Allen Loughry, being a Justice of the Supreme Court of Appesls of

West Virginla, unmindful of the duties of his high office, and contrary to the oaths taken by him to
suppott the Constitution of fhe State of West Virginia and faithfully discharge the duties of his
office as such Justice, while In the exerdise of the functions of the office of Justice, in violation of
his oath of office, then and there, with regard to the dischargé of the dutles of his office, made
stateménts While urider oath before the West Virdinia House of Delegates Finance Gomimittee,
with deliberate i'nten_’:'to, decelve, regarding renovations and purchases for his office, asserting
that le had no knowlsedge and involvetnétit ih these rendvations; wheré evidehce presented

clearly demonstrated his in-depth Knowlgdgé and participation iti those renovations, and, his

- intentional efforts to dé,célve members of the Legislature about his participation and kn'owledga

‘of these aets, While under oath.

12
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Article XIV
That the said Justice Allen Loughry, belng a Justice of the Supreme Court of Appesls of
West Virginia, unmindful of the duties of his high office, ‘an'd edntrary to the oaths taken by him fo
support the Constitution of the Stafé of West Virginla and falthfully dischaige the duties of his

office a8 such Justice, while in the exergise of the functions of thé office of Justice, in violation of

his oath of office, then and there, with regard to the disthargé of thie duties of his office, direct that

personal pictures and items bé placed in customized picture frames and be paid for by state
monies, dnd these items were subsequently removed from his state office and converted to his
persorial use and benefit, which acts constitute the usé of state resources and property for

personal gain in violation of the provisidns of W.Va. Code §6B-2-5,

- WHEREFORE, the sald Chief Justice Mafgaret Worlaman, Justice Allen Loughry, Justice
Robin Davls, and Justice Elizabeth Walker, Justices of the Supreme Court of Appeals of West
'\)irg’inia, failed to digchdrge the duties of thelr offices, and were &@nd are guilty of maladministration,

corruption; incompetency, neglect of duty, and cerfain high crlmes and misdemeanors.

And the House of Delegatés of West Virginia, saving to thefnselves the liberty and rights
of exhibiting at any time hereafter any further Atticles of Impeachment against the sald Chief
Justice Margaret Workmari, Justice Allen Loughry, Justice Robin Davis, and Justice Elizabeth

Walker, Justices of the Subreme Court‘of' Appeals of Wast Virginia, individually and collectively,

as afor'ésaid; and also of replying 1o their answers which they may make unto the Articles herein.

proffered against them, and of offéring proof to.any all of the Articles herein contained, and evety
part thereof; and to all an every other Article, accusation; or impeachment, which shall be
exhibited by the said House of Delegates as the case may require, do demand that the sald Chief
Justice Margaret Workman, Justice Allen Loughry; Justice Robin Davis, and Justice Elizabeth
Walker, Justices of the Supréme Court of Appeéals of West Virgirila, individually and collectively,

13
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as aforesaid, may be put to answer the of maladministration, corruption, incompetency, neglect
of duty, and certaln high crimes and misdemeanors herein charged against them, and that such

proceedings, examinations, trials, and judgments, may be thereupon had, given and taken, as

. may be agreeable to the Constitution and the laws of the State of West \,/irg'inia. and as justice

may require.

We, John Overinglon, Speaker Pro Tempore of the H‘ouvse of Delegates of West Virginia,
and Stephen J. Harrison, Clerk thereof, do certlfy that the above and foregoing Articles of
Imﬁeachmem proffered by said House of Delegates agaihét Chief Justice Margaret Warkman,
Justice Allen Lough§y, Justice Robin Davis, and Justice Elizabeth Walker, Justices of the

Supreme Court of Appéals of West Virginia, Individually and collectively, as aforesaid, were

" adopted by the House of Delegates on the - day of —w-rmeen 2018,

In Testimony Whereof, we have signed our names hereunto, this the - day of ~---—emev

2018.

14
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- support the Constltutlon of the State of West Virginia 'and falthfully discharge the duties of his

Article |

That the said Justice Allen Ldughry, being a Justice of the Supreme Court of Appeals of
West Virginia, unmindful of the dutles of his high office, ghd contrary to the oaths taken by him to

office as such Justice, while In the exercise 6f the functions of the office of Justice, in violation of
his oath of office, then and fhere, with regard to the discharge of the duties of his office, did waste
state funds with little or no concern for the costs to be borne by the tax payer for unnecessary and
lavish spending In the renovation and remodeling of his personal office, to-the sum of
approximately $363,000, which sum included the purchase of a $31,924 couch, a $33,750 floor
with medalllon, and other such wasteful expenditure not necessary for the administration of justice
and the execution of the duties of the Court, which represents a waste of state funds.
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Article I

That the said Justice Robin Dévis, heing a Justice of the Supreme Court of Appeals of
West Virginia, unmindful of the duties of her high office, and contrary to the oaths taken by her to
support the Constitution of the State of West Virginia and falthfully discharge the dutles of her
office as such Jusﬂce, while In the exercise of the functions of the office of Justice, In violation of
her oath of offlce, then and there, with regard to thé discharge of the duties of her office, did waste
state funds with little or no concern for the costs to be borne by the tax payer for unnecessary and
lavish spending In the renovation and remodeling of her personal office, to the sum of
approximately $500,000, which sum included, but is not limited to, the purchase of an oval rug
that cost apprdxlmately $20,500, a desk chair that cost approxlmétely $8,000 and over $23,000
in design services, and other such wasteful expenditure not necessary for the administration of
justice and the execution of the duties of the Court, which represents a-waste of state funds.
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Article Il

That the said Justice Allen Loughry, being a Justice of the Supreme Court of Appeals of
West Virginia, unmindful of the duties of his high office, and contrary'to the oaths taken by him to
support the Constitution of the State of West Virginia and faithfully discharge the duties of his
offfce as éuch Justice, while In the exercise of the functions of the office of Justice, in violation of
his oath of office, then and there, with regard to the discharge of the duties of his office, did on or
about June 20, 2013, cause a certain desk, of a type colloquially known as a “Cass Gilbert” desk,
to be transported from the State Capitol to his home, and did maintain possesslon of such desk
in his home, wherje it remained throughout his term as Justice for approximately four and one-half
years, in violation of the provislons of W.Va. Code §29-1-7 (b), prohibiting the removal of original
furnishings of the state capitol from the premises; furlher, the expendlture of state funds to
transport the deék to his home, and refusal to return the desk to the state, constitute the use of
state resources and property for personal gain In violation of the provisions of W.Va. Code ,§BB-'
2-5, the provisions of the West Virginia State Ethics Act, and constitute a violation of the provisions
of Canon | of the West Virginia Code of Judicial Conduct.
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Article IV

That the said Chief Justice Margaret Workman, and Justice Robin Davis, being at all imes
relevant Justices of the Supreme Court of Appeals of West Virginia, and at various relevant fimes
individually each Chief Justice of the Supreme Court of Appeals of West Virginia unminidful of the
duties of their high offices, and contrary to the oaths taken by them to support the Constitution of
the State of Wast Virginia and falthfully dischafge the duties of thelr offices as such Justices, while
in the exercise of the funclions of the office of Justices, in violation of thelr oaths of office, then .
and thare, with regard to the discharge of the duties of their offices, commencing in or about 2012,
did knowingly and intentionally act, and each. subsequently oversee in their capacity as Chief

Justice, and did in that capacity as Chief Justice severally sign and approve thé contracts

necessary to facllitate, at each such relevant tima, to overpay cettaln Senior Statusdudges n.

" violation of the statutory limited maximum salary for such Judges, which overpay'ment Is a

violation of Article VIlI, §7 of the West Virginia Constitution, stating that Judges “shall receive the
salaries fixed by law" and the provisions of W.Va. Code §51-2-13 and W.Va. Code §51-8-10, and,

in violation of an Administrative Order of the Supreme Court of Appeals, in potential violation of

the provisions of W.Va. Code §61-3-22, relating fo the crime of falsification of accounts with intent
to enable or asslst any person to obtain moﬁey to which he was not entitled, and, in potential
violation of the provisions set forth In W.Va. Code §61-3-24, relating to the -crlme of obtaining
money, property and services by false pretenses, and, all of the above are in violation of the
provisions of Canon | and Canon Il of the West Virginia Code of Judiclal Condusct,
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Article V

That tHe sald Justice Robin Davls, being at all times relevant a Justice of the Supreme

Court of Appeals of West Virginia, and at certaln relevant times Individually Chief Justice of the
Supreme Gourt of Appeéls of West Virginla, unmindful of the dutles of her high offices, and
contrary to the oaths taken by her to support the Constitution of the State of West Virginia and
faithfully discharge the dutles of his office as such Justice, while In the exerclse of the functlons
of the office of Justice, In violation of her oath of office, then and there, with regard to the discharge
of the duties of her office, did In the year 2014, did In her capaclty as Chief Justice, sign certain

_ Forms WV 48, to retain and compensate certain Senlor Status Judges the execution of which

forms allowed the Supreme Court of Appeals o overpay those certain Senior Status Judges in
violation of Article VIII, § 7 of the West Virginia Coﬁstltution, stating that Judges "shall receive the
salaries flxed by law” and the statutorily limited maximum salary for such Judges, which
overpayment is a violation of the provisions of W.Va, Code §51-2-13 and W.Va. Code §51-9-10;
her authorization of such overpayments was a violation of the clear statutory law of the state of
West Virginia, as set forth In those relevant Code sections, and, was an act In potentlal violatlon
of the provislons set forth in W.Va, Code §61-3-22, relating to the crime of falsification of accounts

- with intent fo enable or assist any pérson to obtain money 1o which he was not entitled, and, in

potential violation of the provisions set forth in W.Va. Code §61-3-24, relating to the crime of

obtaining money, property and services by false pretenses, and all of the above are in violation

of the provisions of Canon | and Canon |l of the West Virginia Code of Judicial Conduat,
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Article VI

That the said Justice Margaret Workman, being at all times reieVant a Justice of the

~Supreme Court of Appeals of West Virginla, and at certain relevant times individually Chief Justice

of the Supreme Court of Appeals of West Virglnle{, unmindful of the duties of her high offices, and
contrary to the oaths taken by her to support the Constitution of the State of West Virginla and
faithfully discharge the du'ties of his office és such Justice, while In the exercise of the functions
of the office of Justice, In violation of her oath of office, then-and there, with regard to the discharge
of the duties of her offtos, did in the year 2015, did in her capacity as Chief Justice, sign certain
Forms WV 48, to retain and compensats certain Senlor Status Judges the execution of which
forms _allowed the Supreme Court of Appeals to overpay-those certain Senlor Status Judges In
violation of the statutorily limited maximum salary for such, Judges, which overpayment is a -
violation of Article VIll, § 7 of the West Virginia Constitution, stating that Judges “éhalt recelve the
salarles fixed by law" and the provisions of W.Va. Code §51-2-13 and W:Va. Gode §51-8-10; her
authorization of such ovérpayments was a violation of the clear statufory law of the state of West
Vlrginié. as set forth in those relevant Code sections, and, was an act in potential violation of the
provisions set forth in W.Va. Cods §61-3-22, relating to the crime of falsification of accounts with
intent to enable or asslst any person to obtain money to Which he was not entitled, and, in potential

. violation of the provisions set forth In W.Va, Code §61-3-24, relating to the crime of obtaining

money, property and services by false prelenses, and all of the above are in violation of the
provisions of Canon [ and Canon 1| of the Waest Virginia Code of Judicial Conduct.
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Art'icle Vil

That the sald Justice Allen Loughry, being at all times relevant a Justice of the Suprerﬁe
Court of Appeals of West Virginia, and at that relevant time individually Chief Justice of the
Subreme Court of Appeals of West Virginia, unmindful of the dutles of his high offices, and
contrary to.the oaths taken by him to support the Constitution of the State of West Virginia and
faithfully discharge the duties of his office as such Justices, while in the exercise of the functions
of the office of Justice, in violation of his oath of ofﬁcé, then and there, with regard to the discharge
of the duties of his office, did on or about May 19, 2017, did in his capacity as Chief Justice, draft
an Administrative Order of the Supreme Court of Appaals, bearing his signature, authorizing the
Supreme Court of Appeals to overpay certain Senior Status Judges in violation of the statutorily
limited maximum salary for such Judges, which averpayment is a violatlon of Article VIll, § 7 of
the West Virginia Constitution, stating that Judges “shall receive the salaries fixed by law" and
the provislons of W.Va. Code §51-2-13 and W.Va. Code §51-9-10; his authorization of such
overpayments was a violation of the clear statutory law of the state of West Virginia, as set forth

- In those relevant Code sections, and, was an act In potential violation of the provisions set forth

in W.Va, Code §61-3-22, relating to the crime of falsification of accounts with intent to enable or
asslst any person to obtaln money to which he was not entitled, and, in potential violation of the
provisions set forth in W.Va. Code §61 -3-24, relating to the crime of obtaining money, property
and serviceé by false pretenses, and all of the above are In violation of the provisions of Canon |
and Canon |l of the Waest Virginia Code of Judicial Conduct.
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Article VIII

That the said Justice Allen Loughry, being a Justice of the Suprerﬁe Court of Appeals of
West Virginia, unmindful of the duties of his high office, and contrary to the oaths taken by him to
support the Constitution of the State of West Virginia and faithfully discharge the duties of his
office as such Justice, while In the exarcise of the functions of the office of Justice, in violation of
his oath of office, then and there, with regard to the discharge of the dutieé of his office, did
beginning in or about December 2012, and continulng thereafter for a perlod of years, intentionally -
acquire and use state government vehicles for personal use; Including, but not limited to, using
a state vehicle and gasoline purchased utilizing a state Issued fuel purchase card fo travel to the
Greenbrier on one or more occasions for bogk signings and sales, which such acts enriched his
family and which acls constitute the use of state resources ‘and property for personal gain in
violation of the provisions of W.Va, Code §6B-2-5, the provisions of the West Virginia State Ethics
Act, and constitute a violation of the provisions of Canon | of the West Virginia Code of Judicial
Conduct.
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Article IX

That the sald Justice Allen Loughry, being a Justice of the Supreme Gourt of Appeals of
West Virginia, unmindful of the duties of his high offlce, and contrary to the oaths taken by him to-
support thg Constltution of the State of West Virginia and faithfully discharge the duties of his
office as such Justice, while in the exercise of the functions of the office of Justics, in violation of
his oath of office, then and there, with regard to the discharge of the dutles of his office, did
beginning in or about December 2012, intentionally acquired and used state government
gomputer equipment and hardware for predominately persoﬁal use—including a computer not
intended. to be connected to the court's network, utilized state resources to install computer
access services at his home for predominately personal use, and utilized state resources to
provide maintenance and re.péir of computer services for his residence resulting from
predominately personal use; all of which acts constifute the use of state rasources and property
for personal gain in violation of the provisiohs of W.Va, Code §6B-2-5, the provisions of the West

" Virglnia State Ethlos Act, and constitute a violation of the provisions of Canan | of the West Virginia

Code of Judicial Conduct,
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Article X

That the sald Justice Allen Loughry, being a Justice of the Supreme Court of Appeals of
West Virginia, unmindful of the duties of his high office, and contrary to the oaths taken by him to
support the Constitution of the State of West Virginia and faithfully discharge the duties of his
office as such Justice, while in the exercise of the functions of the office of Justice, in violation of
his oath of office, then and there, with regard' to the discharge of the dutles of his office, made
statements while under oath before the West Virginia House of Delegates Finance Committee,
with deliberate intent to’ decelve, regarding renovations and purchases for his office, asserting
that he had no knowledge and involvement in these renovatlons, where avidence presented
clearly demonstrated his In-depth knowledge and participation in those renovations, and, his
intentlonal efforts to decelve members of the Legislature about his participation and knowledge
of thess acts, while under oath.
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. Article XIV

That the said Chlef Justice Margaret Workman, Justice Allen Loughry, Justice Robin
Davls, and Justice Elizabeth Walker, being at all times relevant Justices of the Supreme Court of
Appeals of West Virginia, unmindful of the duties of thelr high offices, and contrary to the oaths

taken by them to support the Constifution of the State of West Virginla and faithfully discharge the

duties of their offices as such Justices, while In the. exerdise of the functions of the office of
Justices, In violatlon of thelr caths of office, then and there, with regard to the discharge of the
duties of their offices, did, in the absence of any palicy to prevent or control expenditure, waste
state funds with little or no concern for the costs to be borne by the tax payers for unnecessary
and lavish spending for various purposes inéluding, but without limitation, to certain examples,
such as: to remodel state offices, forlarge Increases in travel budgets—including unaccountable
pérs.onal use of state vehicles, for unneeded computers for home use, for regular lunches from
restaurants, and for framing of personal items and other such wasteful expenditure not necessary
for the administration of justice and the execution of the duties of the Court; and, did fail to provide
or prepare reasonable and proper supervisory oversight of the operations of the Court and the

subardinate courts by failing to carry out one or more of the foliowing necessary and proper

administrative activities:
A) To prepare and adopt sufficient and effective travel policles prior to October of 2016,

and failed thereafter to properly effectuate such policy by excepting the Justices from.

said policies, and subjected subordinates and employess fo a greater burden than the
Justlces; ' _

B) To report taxable fringe benefits, such as car usé and regular lunches; on Federal W-

2s, despite full knowledge of the Internal Revenue Service Regulations, and further

.sﬁbjeoted subordinates and employees to a g‘rea;cer burden than the Justlces, in this
regard, and upon notification of such viclatlon, failed to speedi!y.comply with requests
to make such reporting consistent with applicable law;

0) To provide proper.supervision, control, and audlting of the use of state purchasing
cards leading to multiple violations of state statutes and policles regulating the proper
use of such cards, includiﬁg falling to obtain proper prior approval for large purchases;

D) To prepare and adopt sufficient and effective home office policies which would govern
the Justices' hame computer use, and which led to a lack of oversight which
sncouraged the conversion of property;
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E) To provide effective supervision and control over record keebing with respect to the
use of state automobiles, which has already resulted in an executed information upon
one farmer Justlce and the Indictment of another Justice,

F) To provide effgctive supervision and control over inventories of state property owned
by the Gourl and subordinate courts, which led directly to the undetected absence of
valuable state property, including, but not limited to, a state-owned desk and a state-
oWned computer;

G) To provide effective supervision and control over purchasing procedures which directly
led o inadequate cost containment methods, including the rebidding of the purchases
of goods and services utilizing a system of large unsupervised change orders, all of
which encouraged waste of taxpayer funds.

The fallure by the Justices, individually and collectively, to carry out these nscessary ahd

proper administrative activities constitute a violation of the provisions of Canon |-and Canon Il of
the West Virginia Code of Judicial Gonduct.

We, John Overington, Speaker Pro Tempore of the House of Delegates of West Virginia,
and Stephen J. Harrfson, Clerk thereof, do ceﬁlfy that the above and foregoing Arlicles of
Impsachment against Justices of the Supreme Court of Appeals of West Virginia, were adopted
by the House of Delegates on the Thirteenth day of August, 2018. '

In Testimony Whereof; we have signed our names hereunto this Fourteenth day of August,

2018. i %y 0;«@4,1;5;

John Overin%n,

Speaker Pro Tempore of the House of Delegates.

Stephen J. Harrison,

Clerk of the Houss of Delegaias
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SENATE RESOLUTION 203

{By Senator Trump)
[Introduced August 20, 2018 ]

Adopting rules of the Senate while sitting as a court of impeachment.

Resolved by the Senate:

That the following rules be adc:)pted to govern the proceedings of the Senate while sitting
as a court of Impeachment during the Eighty-Third Legislature:

" RULES OF THE WEST VIRGINIA SENATE
WHILE SITTING AS A COURT OF IMPEACHMENT
DURING THE EIGHTY-THIRD LEGISLATURE
1. Definitions | |

(a) “Articles of impeachment’ or "Articles” means one or more cha-rges adopted by the
House of Delegates against a public official and communicated fo the Senaté to initiate a trial of
impeachment pursuant to Article 1V, Section 9 of the Constitution of West Virginia. |

(b) "Board of Managers” or “Managers” means a group of members of the House of
Delegates autharized by that body to serve as prosecutors before the Senate in a trial of
impeachment.

(c) "Conférence of Senators” means a private meeting of the Court of impeachment,
including an executive session authorized by W. Va, Code §6-9A-4,

(d) "Coungsel" means a member of the Board of Managers or.an attorney, licensed to
practice law in this state, representing the Board of Managers or a Respondent ih a ftrial of
impeachment. | |

(e) “Court of Impeachment’ or “Court” means all Senators patticipating In a trial of

impeachment.
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(f) "Parties” means the Board of Managers and its counsel anél the Respondent and his or
her counsel.

' (g)' “Presiding ‘Officer” means the Chief Justice of the West Virginia Supreme Court of
Appeals or other Justice, pursuant to the provisions of Article IV, Section 9 or Article Vi, Section
8 of the Constitution of West Virginia.

(h) "Respondent’ means a person agginst whom the House of‘Déleg'ates has adopted and
communicated Articles of Impeachment to the Senate.

(i) “Trial" means the trial of impeachment.

(i) “Two thirds of the Senators elected” means at least 23 Senators.
2. Pre-Trial Proceedings

(a) Whenever the Senate receives notice from the Housé’ of Delegates that Managers
have been appointed by'/ the House of Delegates to prosecute a trial of impeachment against a

person or persons and are directed to carry Articles of Impeachment to the Sénate, the Clerk of

the Senate shall immediately inform the House of Delegates that the Senate is ready to_receive A

the Managers for the reporting of such Articles.

(b)Y When the Board of Managers for the House of Delegates is introduced at the bar of
the Senate and signifies that the Managers are ready to communicate Articles of impeachment,
the President of the Senate shall direct the Sergeant ‘at Arms to make the following proclamation:
“All personé are commanded to keep silence, on pain of imprisonment, while the House of
Delegates is feporting to the Senate Articles of !mpeﬁchment'.’; after which the Board of Managers
shall report the Atticles. Thereupoh, the President of the Senate shall inform the Mana;gers that
the Senate will notify the House of Delegates of the date and time on which the Senate will
proceed to consider the Articles.

(c) Upon the réporting of Articles of Impeachment to the Senate, the Senate shall adjourn
until a date and time‘dire'cted by the President of the Senate when the Senate will proceed to
consider the Articles and shall notify the House of Delegates and"the Supreme Court of Appeals

2
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of the same. Before proceeding to consider evidence, the Clerk shajl administer the oaths
provided in thése Rules to the Presiding Officer; to the'members of the Senate theh present; and
to any other members of the Senate as they shall appear. |

(d) If the Board of Managers reports Articles of Impeachment against more than oné

person, the Senate shall conduct a separate trial of each Respondent individually as required by

Rule 19 of these Rules. |
3. Pre-Trial Conference

The Presiding Officer shall hold a pre-trial conference with the parties in the presence of
the Court to stibuléte to facts and exhibits and address procedural issués. .
4. Clerk of the Court of Impeachment; Duties

The Clerk of the Senate, or his or her designee, shall serve as the Clerk of the Court of
Impeachment, adminlstér all oaths, keep the Journal of the Court of Impeachment, and perform

all other duties usually performed by the clerk of a court of record in this state. The Clerk of the

. Senate may designate other Senate personnel to assist in carrying out the Clerk's duties, The

Clerk shall promulgate all forms necessary to carry out the reguirements of these R,’ules.
5. Marshal of the Court of Impeachment; Duties

The Sergeant at Arms of the Senate, of other person designated by the ?resident of the
Senate, shall serve as the Marshal of 'the Court of Impeachment. The Marshal of the Court of
Impeachment shall keep order in accordance with these Rules under the diréction of the Presiding
Officer.
6. Trial to be Recorded in Journal of the Court of Impeachment

(a) All trial proceedings, not including transcripts of the trial and copies of documentary
evide‘nce required to be appended to the bound Journal of the Court of Impeachment by section

(c) of this Rule, shall be recorded in the Journal of the Court of Impeachment. The Journal of the

_Court of impeachment shall be read, corrected, and approved the succeeding day. It shall be
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published under the supervision of the Clerk and made avai)éble to the members without undue
delay. | |

(b) After the Journal of the Court of Impeachment has been approved and fully marked for
corrections, the Journal of the Court of Impeachment so coirected shall be bound. in the Journal
of the Senate, Thg bound volume shall, In addition to the imprint required by Rule 49 of the Rules
of fﬁe Senate, 2017, reflect the inclusion of the official Journal of the Court of lmpeéchment.

(c). When available, transcripts of the trial and copies of any documentary evideqce
presented therein shall be printed and bound as an appendik to the Journal éf the Court of
impeachment.

7. Site of Trial
The trial shall be held in the Senate Chamber of the West Virginia State Capitol Complex.v

All necessary preparations in the Senate Chamber shall be made under the direction of the

President of the Senate.

8. Floor Privileges

. Only the following persons may enter the floor of the Senate Chamber during the trial:
Members of the Court of Impeachment; designated personnel of the Court of Impeachment; the
parties; the Presiding Officer; a law cletk of the Presndxng Officer; withesses and their counsel
while testifying; and authorized medla who shall be located in an area of the chamber designated
by the Clerk.

9. Representation of Parties

The House of Delegates shall be represented by its Board of Managers and its counsel
The Respondent may appear in person or by counsel.
10. Method of Address

~ Senators shall address the Presiding Officer as "Madam (or Mr.) Chiéf Justice” or "Madam
(or Mr.) Justice”. '

11. Oaths
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(a) The following oath, or affirmation, shall be taken and subscribed by the Presiding
Officer; “Do you solemnly swear [or affirm] that you will support the Constitution of the United

States and the Constitution of the State of West Virginia and that )}ou will faithfully discharge the

duties of Presiding Officer of the Court of lmpeachment in all matters that come before this Court

to the best of your skiﬂ and judgment?"

(b) The following oath, or affirmation, shall be taken and subscribed by eve-ry Seﬁa’tor
before sitting asa Court of Impeachment: “Do each of you solemnly swear [or affirm] that you wil
do justice according to law and evidence while sitting as a Court of Impeachment?"

(c) The following oath, or affirmation, shall be taken and subscribed by every withess
before prdvlding testimony: "Do you solemnly swear [or affirm] that the testimony you shall give
shall be the iruth, th_e whole truth, and hothing but the truth?”

12. Service of Process |

(a) The Respondent shall be served with a' summons for the appearance of the
Respondent or his or her counsel before the Court of Impeachment and provided with a copy of
the Articles of Impeachment and a copy of these Rules, The summons sball be signed by the
Clerk of the Court of Impeachment, bear the Seal of the Senate, identify the nature of proceedings
and the partiés, and be directed to the Respondent. It shall also state the date and time at which
the Respondent shall appear to answer the Articles of Impeachment and notify the Respondent
that if he or she fails to appeaé without good cause, the allegations contained In the Articles of
Impeachment shall be uncontested and that the Senate shall proceed to vote on whether to
sustain such Articles pursuant {o Rule 15 of these Rules.

(b) The notice required by this Rule shall be served on the Respondent in the manner
required by Rule 4 of the West Virginia Rules of Civil Procedure. All process shall be served by
the Sergeant at Arms of the Senate, unless otherwise ordered by the President of the Senate. A
copy of the summons to the Respondent, upoﬁ its issuanée, along with a copy of the Articles of
Impeachment and a copy of these Rules, shall bé provided by the Clerk of the Court of

5
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Impeachment to the Clerk of the West Virginia House of Delegates. Upon ser‘\-/ice of the same
upon the Respondent, a copy of the return of service shall be provided by the Clerk o% the Court
of Impeachment to.the Clerk of the West Virginia House of Delééaites.

13. Dismissal of Articles Upon Resignation of Respondent; Termination of Trial

(a) Any Senator may move to dismiss the Articles of lmpeachment against a Respondent
if at any time beforg the presentation of evidence commences in his or her trial of impeachment
the Respondent has resigned or réﬁred from his or her public office, Upon motion of any Senator
to dismiss the Articles pursuant to this Rule, all Senators not excused shall vote on the questfon
of whether to dismiss the Articles against the Respondent. If a majority of Senators elected vote
to dismiss the Articles against the Respondent, a judgment of dismissal shall be pronounced and
entered upon the Journal of the Court of Impeachment or the Journal of the Senate, whichever is
convened at the time such vote is taken.

(b) A vote pursuant to this Rule shall be taken by yeas and néys.

(c) Upon dismissal of the Art@cles of Impeachment against a Respondent pursuant to this
Rule, all pre-trial and trial proceedings regarding said Respondent shall immediately cease.

(d) If the House of Delegates adopts and communicates Articles of Impeachment that
name more than one Respondent in one or more of the Articles, a dismissal pursuant to this Rule
shall not dismiss the articles as to any Respondent who haé not resigned or retired.

14. Commencement of Trial; Answer to Articles of Impeachment

At the time and date fixed and upon proof of service of the summons directed to the
Respondent, the Respondent shall be c.alled to answer the Articles of Impeachment. If the
Respondent appears in person or by counsel, the appearance shall be recorded. If the
Respondent does not appear, elther personally or by counsel, then the failure of the Respondent
to appear shall be recorded, While the Court of Impeachment is in session, the business of the
Senate shall be suspehded except as otherwise ordered by the President of the Senate.

15, Failure of Respondent to Appeal; and Contest
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(a) If the Respondent fails to appear personally or by counsel without good cause at the
time and date specified in the notice required by Rule 12 of these Rules, the allegations contained
in the Articles of [mpeachment shall be uncontested. |

(b) If the allegations contained in the Articles of Impeachment are determined to be

. uncontested under section (a) of this Rule, the Presiding Officer shall then call upon the Board of

Managers to deliver a summary of the evidence of the allegations contained in such Articles.
(c) After the summary of evidence delivered by the Managers, the Court of Impeachment

shall vote on the question of whether to sustain one or more of the Articles of Impeachment’in

. accordance with the requiremen‘ts of Rule 81 of these Rules.

16. Entry of Plea or Pléas; Procedures Based dn Plea or Pleas

If the Respondent appears and pleads not guilty to each article; the trial shall proceed. If
the Respondent appears and plea&é :guilty to one or more érﬁcles, the Court of Impeachment
shall immediately vote on the question of whether to sustaln the Articles of Impeachment to which
a plea of guilty.has been entered in accordance with the requirements of Rule 31 of these Rules.
17. Subpoenas | |

A subpoena shall be issued by the Clerk of the Gourt of Impeachment for a withess on
application of a party. ‘
18. Procedure in a Contested Matter

(a) After prelim'inary motions are heard and decided, the Board of Managers ér its counéel
may make an opening statement. Following the opening statement by the Managers, the
Respondent or his or her cqunsel may then make an opening statement.

(b) The trial shall be a daily special order of bu's.?ness followin'g. the Third Order of Business
of the Senate, unless otherwise ordered by the President of the Senate. When the hour shall

arrive for the special order of business, the President of the Senate shall so announce. The

‘ Presiding Officer shall cause prociamation to be made, and the business of the trial shall proceed.

The trial may be recessed or adjourned and continued from day to day, or to specific dates and
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times, by majority vote of the Senators present and voting. The adjournment of the trial shéll not
operate as an adjoummen“c of the Senate, but upon such adjoUmrhent, the Senate shall resume.

(c) After the presentation of all evidence to the Court iof Impeaghment, the Board of
Managers shall present a closing argumlent, after which the Respondent shall present é closing
argumeﬁt. Following the Respondent’s c!bsing argument, the Board of Managers may offer a
rebuttal, |

(d) The Board of Managers shall have the burden of proof as to all factual allegaﬁons. The
Presiding Offlcer shall direct the order of the presentation of evidence.

19, Separate Trials of Multiple Responde’nts;'Order of Trials
' (a) if the House of Delegates communicates Articles of Impeachment against more than
one Respondent, the Senate shall schedule and conduct separate trial of each Respondent. '

(b) The Presiding Officer, in consﬁlta_tion with the parties, shall determine the order in
which multiple Réspondents shall be tried. | V
20. Witnesses

(a) All witnesses shall be examined by the party producing them and shall be subject to
cross-examination by the oppdsing party. Only one designeé of each party may examine each
witness. The Presiding Offlcer may permit redirect examination and recross-examination.

(b) After completion of questioning by the parties, any Senator desiring to question a
witness shall reduce his or her question o writing and present it to the Presiding Officer who shall
pose the question to the witness without indicating the name of the Senator presenting the
question. if objec‘tion toa Senator’s question is raised by a party, the objectioﬁ éhall be decided
in the manner provided in Rﬁle 23 of these Rules.

(c) It shall not be in order for any Senator to directly question a witness.

21. Discovery Procedures
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(a) Within five days after service upon the Respondent of the Articles of Impeachment, the

Respondent may request, and the Board of Managers shall disclose to the Respondent and make

available for inspection, copy, or photograph, the following:

(1) Any written or recorded statement of the Respondent in the Managers" possession
which the 'Managers in‘gend to introduce into evidence in their case-in-chief during the trial;

(2) -Any books, papers, documents, data, photographs, tangible objects, | buildings or
places, or copies of portions of such items in the Managers’ posseésion that the Managers Intend
to use in their case-In-chief as to one or more Articles of Impeachment;

(3) A list of the persons the Boérd of Managers intends to call as withesses in Its case-in-
chief during the trial; and

(4) A written summary of any expert testirﬁony the Managers intend o use during their |
case-in-chief. Any summary provided must describe the witness' opinions, the bases and reasons
for the opinions, and the witness’s qualifications.

{b) The Board of Managers shall make its response to the Respondent’s written requests

within 10 days of service of the requests,

{c) If the Respondent makes a request pursuant to this Rule, he or she shall be required
to provide the same information to the Managers, reciprocally, within 10 dayé following his or her
request,

(d) A copy of all requests pursuant fo this section shall be provided to the Clerk. Thé parties
shall ;‘Jrovide to the Clerk, in a format or in formats directed by the Clerk, copies of all items
disclosed pursuant to this Rule.

(e) The Clerk may requiré parties to number or Bates stamp any trial exhibits or other
information provided to the Clerk. The Clerk may hold a meeting with the paﬁles to organize trial
exhibits,

22. Court Reporters; Transcripts
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(a) All proceédings shall be reported by an officlal court reporter or certified court reporter:
Provided, That if the services of an official court reporter or certifted court reporter ére unavailable
on one or more days of the trial, the proceedings shall be digitally recorded and copies of the
recoyding made available to the parties. |

| (b) Upon reduest of a party, the Presiding Officer,vor 'any Sénator, the Clerk shall provide
a copy of the transcript of any portion of the trial, when such transcripts are available.
23. Motions, Objections, and Procedural Qlilestions |

(a) Al fno"tions, objections, and procedural questions made by the parties shall be
addressed to the Presiding Officer, who shall decide the motion, objection, or procedural question:
Provided, That a {/ote to overturn the Presiding Officer's deofsion on any motion,-objection, or
procedural question shall be taken, without debate, on the demand of any éenator sustained by
one tenth of the Senalors presentf and an affirmative vote of a majority of the Senators present
and voting shall overturn the Présiding Officer’s decislon on the motion, objection, or procedural
question. ‘

(b) On the demand of any Senator or at the direction of the Presiding Officer, the movant
shall reduce the motion to writing. ‘

24, Qualification to Sit as Court of Impeachment

Every Senator is qualified to participate on the Court of Impeachment, unless'he or she
has been excuséd pursuant to Rule 43 of the Rules of the Senate, 2017.

25. Members as Witnesses'

The parties may not call as witnesses, nor subpoena the personal records of, tﬁe
Senators, members of the Board of Managers, personnel of the Coﬁrt of Impeachment, th.e;
Presiding Officer, or counsel for the parties.

26. Attendance of Members

Every Senator is required to attend the trial unless he or she has been granféd a leave of

absence, pursuant to Rule 50 of the Rules of the Senate, 2017, or has been excused from voting
10
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on the Articles, pursuant to Rule 43 of the Rules of the Senate, 2017. Any Senator who has beén
granted a leave of absence shall be provided an opportunity to review the exhibits, video or audio
recordings, and transcripts for the date or dates he or she is abg,ent and may participate in the
vote on verdict and judgment as provided in Rule 31 of these Rules. |
27. Notetaking |

Senators may take notes during the trial and such notes are not subject fo the ppovisions
of W, Va. Code §29B-1-1 ef seq.
28. Applicability of Rules of the Senate

Except as otherwise provided herein, the Rules of the Senate shall apply to pro‘ceedings
of the trial and the President of the Ser)ate retains the authority to invoke such rules,
29, Applicability of Rules of Evidence

When not in conflict with these Rules or the Rules of the Senate, the .P.residing Officer
shall rule on the admissibility of evidence in accordance with West Virginia Rules of Evidence:
Provided, That a vote to overturn the Presiding Officer's ruling on the admissibility of evidence.
shall be taken, without debate, on demand of any Senator sustained by one tenth of the members
present, and an affirmative vote of the majority of Senators present shall overturn the ruling.
30. Instruction

At any time, the Presiding Officer may, sua spontg, or on motion of a party'or upon request
of a Senator, instruct the Senators on procedural or legal matters.
31. Verdict and Judgment | ~

(a) After closing arguments, the Court may enter into a Conference of Senators .for
deliberation. After conclusion of said conference and return {o open proceedings, or pursuant {o
Rule 15 or Rule 16 of these Rules, all Senators not excused shall vote on the question of whether
to sustain one or more Articles of Impeachment: Provided, That any vote of the Senators on the

guestion of whether or not to sustain an Article of Impeachment shalf decide only that Article, and

11
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no single vote of the Senate shall sustain more than one Article of )mpeachmént. The Presiding
Officer shall have no vote in the verdict or judgment of fhe Court of Impeachment.

(b) If two thirds of the Senators elected vote to ‘sustain one or more Articles of
Impeachment, ajudgmeﬁt qf conviction and removal from office shall be prqnounéed and entered
upor‘l the Journal of the Court of Impeachment. h; the Respéndent is acquitted of ény Article of
Impeachment, a judgment of acquittal as to such Articie or Articles shall be prdnounced and
entered upon the Journal.

(c) If two thirds of the Senators elected vote to sustain one or more Article of Impeachment,
a vote shall then be taken on the question of whether the Respondent shall also be disqualified
fo hold any office of honor, trust, or profit under the state. If two thirds of the Senators elected
vote to disqualify, a judgment of diséualiﬂcaﬁon to hold any office of honor; trust, or profit under
the state shall be pronounced and en;csred upon the Journal of the Court of'lmpeachment,

(d) Each vote pursuant to this Rule shall be taken by yeas and ﬁays.

. -(e) A copy of all judgments entered shall be deposited'in' the office of the Secretary of
State.
32. Gonference of Senators

(a) On mbtlon of any Senator and by a vote of the majority of the members present and
voting, there shall be an immediate Conference of Senatoré. No Senator or any other person may
photograph, record; or broadcast a Conference of Senators. Any motion made pursuant fo this
Rule shall be nondebatable. |

(b) The President of the Senate, or his or her designée, shaf] presi'de over a Conference
of Senatars and the Ruiés of the Senate shall apply during éaid conference except as otherwise
pm\}ided herein.

33. Contempt; I-;’owers of Presiding Officer
The following powers shall be exercised by thé Presiding Officer:
(1) The poWer to compel the attendance of witnesses subpoenaed by the partles;

12
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(2) The power to enforce obedience to the Court’s orders;

(35 The power to preserve order; ‘ |

4) 'fhe povyér to punish contempt of the Court's authority; and

(5) The power tb make all orders that may bé necessary and that are not inconsistent with
these Rules or the laws of this state.

34. Prohibited Conduct; Sanctions

The Court of Irﬁpeachment shall have the power to provide for its own safety and the

' undisturbed transaction of its business, as provided in Article V!, Section 26 of the Constitution of .

. West Virginia.
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HOUSE RESOLUTION 201
(By Delegate Overington) -

[Introduced June 26, 2018.]

Relating to empowering the House Committee on the Judiciary to investigate allegations of
impeachable offenses against the Chief Justice and Justices of the West Virginia Supreme

Court of Appeals.

Whereas, The West Virginia Supreme Court of Appeals is composed of one Chief Justice and
four Justices. Those positions are currently occupied by the Honorable Chief Justice Margaret
L. Workman, the Honorable Justice Robin Jean Davis, the Honorable Justice Allen H.
Loughry I, the Honorable Justice Menis E. Ketchum II, and the Honorable Justice Elizabeth
D. Walker; and .

Whereas, On or about April 16, 2018, a Legislative Audit Report regarding the Supreme Court
of Appeals of West Virginia was issued. The initial focus of the report concerned the use of
state vehicles and other employer-provided benefits that may have not been treated properly for
state and federal tax purposes. The issues discussed in the report raise serious questions about
the administration of the Court and the conduct of the Tustices; and

Whereas, On or about May 20, 2018, a Legislative Audit Report - Report 2 - regarding the
Supreme Court of Appeals of West Virginia was issued. This report focused on the use of
state vehicles and purchases of gift cards. The issues discussed in the report raise serious
questions about the administration of the Court and the conduct of the Justices; and

Whereas, On June 6, 2018, the West Virginia Judicial Investigation Commission
(“Commission”) filed a Formal Statement of Charges against Justice Allen H. Loughry II
alleging that probable cause exists to formally charge him with violations of the Code of
Judicial Conduct. The Formal Statement of Charges contains thirty-two charges against Justice
Loughry that raises serious questions about the administration of the Court and the conduct of

Justice Loughry;

‘Whereas, On Tune 19, 2018, Justice Loughry was indicted in the United States District Court
for the Southern District of West Virginia. The indictment contains twenty-two counts against
Justice Loughry that raise serious questions about the admlmstratlon of the Court and the
conduct of Justice Loughry; and

‘Whereas, The Court’s actions and/or inactions have raised concerns that require further
.consideration and investigation by this body, Some or all of the five members of the Court may
be guilty of maladministration, corruption, incompetency, gross immorality, or high crimes or
misdemeanors, and may be unfit to serve as Chief Justice or as Justices of the West Virginia

Supreme Court of Appeals; therefore, be it
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Resolved by the House of Delegates:
That the House Committee on the Judiciary be, and it is by this resolution, empowered:

(1) To investigate, or cause to be investigated, any allegations or charges related to the
maladministration, corruption, incompetency, gross immorality; or high crimes or

* misdemeanors committed by any Justice of the West Virginia Supreme Court of Appeals;

(2) To meet during the adjournment of the House and to hold a hearing or hearings thereon if
deemed necessary in the course of its investigation;

(3) To make findings of fact based upon such investigation and hearing(s);

(4) To report to the House of Delegates its findings of facts and any recommendations
consistent with those findings of fact which the Committee may deem proper; and

(5) I the recommendation of the Comm1ttee be to impeach any or all of the five members of
the West Virginia Supreme Court of Appeals, then to present to the House of Delegates a
proposed resolution of impeachment and proposed articles of impeachment; and, be it

- Further Resolved, That in carrying out its duties pursnant to this resolution, the House

Committee on the Judiciary is authorized:

(1) To examine witnesses, to send for persons, papers, documents, and other physical or
electronic evidence, to order the attendance of any witness(es) or the production of any paper,
document, and any other physical or electronic evidence along with any witness(es) necessary
to supervise, maintain, or explain that evidence, and to exercise all other powers described
under the provisions of §4-1-5 of the Code of West Virginia;

(2) To issue summonses and.subpoenas, including subpoenas duces tecum, and to enforce
obedience to its summonses and subpoenas in accordance with the provisions of §4-1-5 of the
Code of West Virginia or by invoking the aid of the courts of this state;

(3) To determine whether all or any pottion of any meeting(s) or hearing(s) should be held in

‘executive session, pursuant to the provisions of the House Rules; and, be it

Purther Resolved, That in carrying out his duties pursuant to this 1esolut1on the Chairman of
the House Committee on the Judiciary is authorized:

- (1) To establish or define rules of procedure for the conduct of any meeting(s) or hearing(s)

held pursuant to this resolution;

'(2). To issue summonses and subpoenas to accomplish the purpose of this Resolution;
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(3) To employ, with the prior approval of the Speaker of the House or the Speaker Pro
Tempore of the House, a court reporter or stenographer and such other professional or clerical
employees as may be reasonably required,;

(4) To designate any subcommittee(s) of the House Committee on the Judiciary to assist the -
Chairman or Committee in performing their duties pursuant to this resolution; and

(5) To determine the time and place of any meeting(s) or hearing(s) of the Committee and its
designated subcommittee(s); and, be it

Further Resolved, That the House Committee on the Judiciary during its inquiry may entertain
such procedural and dispositive motions as may be made in the case of any other bill or
resolution referred to that Committee, or, in making its recommendations, if any, pursuant to
this resolution, may include:

(1) A recommendation that the any or all of the five members of the West Virginia Supreme
Court of Appeals not be impeached; or

(2) A recommendatjon that any or all of the five members of the West Virginia Supreme Court
of Appeals be impeached for maladministration, corruption, incompetence, gross immorality,
neglect of duty, and/or high crimes or misdemeanors, as set forth in Section 9, Article IV of
the West Virginia Constitution; that those members subject to impeachment be removed from
office and be thereafter disqualified from holding any office of public trust, honor, or profit in
this State; that the House of Delegates adopt a resolution of impeachment and formal articles of
impeachment as prepared by the Committee; and that the House of Delegates deliver the same
to the Senate in accordance with the procedures of the House of Delegates, for consideration
by the Senate according to law; and/or

(3) A recommendation of proposed legislation to correct any perceived statutory or
constitutional deficiencies found by the Committee.
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IN RE:

House Judiclary Committee Proceeding
Regarding the Impeachment‘of‘West Virginia
Supreme Court Justices Pursuant to ‘
House Resolution 201 Passed During the

Second Extended Session of 2018.
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Judiciary Committee of the West Virginia Legislature.
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CHAIRMAN SHOTT: Are there questions?
Delegate Fluharty.
MINORITY ViCE CHAIR FLUHARTY: Thank

~you, Mr. Chairman.

Counsel, I was going through these
Articles. Where are the findings of fact?

MR. CASTO: Well, there —-- there are no

findings of fact there. The Committee --

- MINORITY VICE CHAIR FLUHARTY: Where?
MR. CASTO: I said, sir, there are no
findings of fact.
. MINORITY VICE CHAIR FLUHARTY: There
are no findings of fact? -
All right. Have you read House
Resolution 2017
MR. CASTO: I have, sir, but I have not
read it today. _
MINORITY VICE CHATR FLUHARTY: .Well, do
you know that we're required to have findings of fact?
MR. CASTO: I think, sir, that my
understanding is - based upon the Manchin Articles -
that the term "findings of fact" which was used at the
same time, that the profferment of these Articles is

indeed equivalent to a finding of fact.. The -- but

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463
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that, again,:is your interpretation, sir.

MINORITY VICE CHAIR FLUHARTY: BSo based
upon the clear wording of.House Resolution 201, it says
we're "To make findings of fact based upon such
investigations and hearings;" ‘and "To report to the

House of Delegates‘its findings of facts and any

reconmendations consistent with those findings of facts

which the Committee may deem proper.”

I mean, you're:~— you're aware how thié
works in ﬁhe legal system. You draft separate findings
of fact. I'm Jjust wondering why we haven't done that.

| MR. CASTO: Because, éir, that is not
the manner in which impeachment is done. '
' .MINORITY VICE CHAIR FLUHARTY: Well,
the findings of fact in House Resolution 201 are
referenced separate from proposed Artidles of -
Impeachment. Am T wronq.in that observation?

MR. CASTO: I don't believe that yoﬁ‘re
wrong iﬁ that.

MINORITY VICE CHAIR FLUﬁARTY: Okay.

So my question is: Why .are there not separate findings
of fact? Could -- maybe the Chairman could enlighten
us.

CHAIRMAN SHOTT: Yeah, the finding of

Realtime Reporters, LLC
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MINORITY VICE CHAIR FLUHARTY': Would
you agree with me we are to follow House Resolution
2012

CHATRMAN SHOTT: "I believe we are
following House Resolution 201.

MINORITY VICE CHATR FLUHARTY: That's

all I have.

CHAIRMAN SHOTT: Further questions?
Pardon. Delegate Fleischauer.

MINORITY CHAIﬁ FLEISCHAUER: Thank yoﬁ,
Mr. -- thank you, Mr. Chairman. I think the gentieman

has raised a valid point. If we look at the Resolution
that empowers this Committee to act, it —~'it says that
we are to make findings of fact based upon‘such
investigation and hearing and to report to the House of
Delegates its findings of fact and any recommehdations
consistent wiéh those findiﬁgs, of which thé Committee
may deem proper.

And normally —-- I know a lot of people

‘say in here, "We're not. lawyers," but many of us are,

and T think it's Rule 52 that requires'Courts to make

findings of facﬁ and also that their recomméndations

“for any Resoltition has to be consistent with those

findings.of fact.

Realtime Reporters, LLC
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And I'm just a little concerned}that if
we don't have findings of fact that there could be some
flaw that could mean that the final Resolutidn by the
House,woul& be deémed to be not wvalid.

And I don't ‘think it would be that hard

to make findings'of facts, but I think that would be

consistent with the -— with the Resolution, and I think

that's what authorizes usito act at all, is the
Resolution.

So I tﬁink we —-— if thére ~— there
would be some wisdom,in trying to track the language of
the Resolution, 'and it would be consistent with any
other pioceeding that we have in West Virginia that
when there are requirements of findings of fact and —--
in this case, it's not conclusions of law, but it's
recommendations ~-- that we should'follow that.

" CHATRMAN SHOTT: And to the -- to the
gentlelady, I appreciate your expression of concern,
but I also note that the proposed Articles that were
circulated with the press félease did not contain any
findings of fact, so it seems a little bit disingenuous
at this'point that Articles that were proposed by the
minority party now apparently are considered

insufficient because it did not include findings of

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463
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Panel Clears 3 Wést Virginia Justices in Ethics Cases

The West Virginla Judictal Investigation Commission says It has closed ethles Investigatlons involving three state Supreme
Court Justices without disclplinary action,

July 23, 2018, at 5:23 p.m.

AR

[—

CHARLESTON, W.Va, (AP) — The West Virginta (/news/best-states/virginia) Judicial Investigation Commisslon says It has
"closed ethies Investigations Involving three state Supreme Court Justices without disciplinary action.

The commisslon Issued letters Monday to Justioes Robin Jean Davls and Beth Walker and Chief Justice Margaret L, Workman
closing all outstanding complaints against them,

The commission sald In a news release that the complaints filed by the Judiclal Disciplinary Counsel alleged the justices
-violated the Code of Judiclal Conduct by using.state funds to pay for lunches for themselvas, their administratlve assistants
and court security officers while they were discussing cases and administrative matters In conference,

But the commisslon found the lunches made the court more efflclent.

The commisslon Investigated allegations agalnst Justice Allen Loughry and filed a 32-count statement of charges against him
on June 6, ' :

Copyright 20118 The Assoclated Press (http://www.ap.orq). All rights reserved. This materlal may not be published, broadcast,
rewrltten or redistributed, ’

App. 050
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Amid proceedings, WV House never voted on impeachment
resolution

By Phil Kabler Staff writer Aug 21,2018

As the House of Delegates and Senate move forward with impeachment proceedings agalnst
Supreme Court justices, some observers beliave one important element is missing: The House
Judiclary Gommittee and the full House have never voted to adopt the House resolution authorizing.
the articlés of impeachment (HR 202).

“They're In deep doo-doo, just to be quite honest about it," sald Greg Gray, former longtime House
.clerk and parliamentarian, known nationally for his expertise on parliamentary procedure.

"f they didn't vote on the resolution, but simply voted on the articles of impeachment, they have.got a
problem on their hands," Gray said.

He believes it's as If the House voted on amendments to a bill, but never voted to pass the bill itself,
and sent the Senate the series of amendments rather than the actual legislation.
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According to the Legislature’s website, the current status of the impeachment resolution is that it is
still in House Judiclary with the designation of DP, which refers to the pending recommendation that
the resolution "do pass.”

Gray said failure to vote on the Impeachment resolution violates precedent set in the 1989
fmpeachment of then-Treasurer A, James Manchin, as well as the rules for the impeachment
* proceedings that the House adopted on June 26 at the start of the impeachment process.

"My position is that the process is defective,” Gray said. “The House has fallen short of addressing
the formal question, which is the resolution édopti,ng impeachment.”

Gurrent House Clerk Steve Harrison said he believes the House acted properly, since members voted
on each individual article of impeachment.

"lmpeachmént has been done in different ways in the history of the state,” Harrison sald. “The House
" divided the articles and voted on them individually, and the artlcles which we adopted Is what was
presented to the Senate.”

However, Gray noted that in the 1989 impeachment, House Judiciary members and the full Houéealso

voted individually on each article of impeachment, through "a process known as seriatim
consideration, and then voted to formally adopt the impeachment resolution.

“The proper procedure Is to vote each motion of Impeachment up or down, and then you vote on the
total package,” he said. “The current precedent we're following is 1989."

Harrison argued that the House was relying on records of impeachment proceedings from 1875, when

hitps:/fwww.wvgazettemail. com/news/politics/amid-proceedings-wv-house-never-voted-o..,

Page 2 of 4
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the House did not use a formal impeachment resolution.

The failure to vote on the resolution also is at odds with the resolution the House adopted on June 26
setting ground rules for the impeachment hearings (HR 201).

Those rules state that if House Judiciary recommends impeachment of ahy or all justices, it is to

"present to the House of Delegates a proposed resolution of impeachment and articles of

impeachment,” and that if the full House adopts the Impeachment resolution, the House Is to deliver
the resolution to the Senate “for consideration hy the Senate according to the law.”

During the floor sessiori that spanned nearly 14 hours on Aug. 13 ihfco Aug. 1@, there was confusion .
about whether the full House would vote on the impeachment resolution.

At abaut 6:30 p.m. on Aug. 18, House spokesman Jared Hunt sent an email to media covering the
proceedings, stating: ‘ '

“While the question of adopting-House Resolution 202 has been divided to allow Delegates 1o adopt
-each article individually, the House will still have to come hack and vote to adopt House Resolution
202 in ts entirety once Delegates have voted on each article and the amendments to them,

"So while the House is éonsidering each individual article of impeachment right now, the resolution
formally containirig all the articles of Impeachment will hot be adopted and sent to the Senate until
the final vote on the resolution in its totallty "(after each individual article has been either adopted or

rejected).”

However, after the House reconvened about 9:15 p.m. from a dinner break recess, Hunt sent a second

email advising:

"After further discussion and research on parliamentary procedures, it has been determined that it is
not necessary to come hack and vote to adopt House Resolution 202 in totality. The division of the
original question before the House — which was to adopt House Resolutioﬁ 202 - Into separate
consideration of the individual articles within that resolution, and the separate votes on each part, is
all that is required. So there will be no overall vote on House Resolution 202 at the conclusion of
consideration of the individual articles and amendments. Apologies for the confusion.”

https://WWW.WVgazettemail.corrdnews/poliﬁcs/amid-proGeedings~wv~house~nevér~voted~o... 5)?093%)18
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Hunt sald Tuesday that House Ieadefs, with the exceptlon of then-Speaker Tim Armstead, along with
Harrlson, staff attorneys and the House parllamentarian signed off on the declsion, prior to his issuing
the 9:15 p.m. email, Armstead on Tuesday resigned from the Houss, officlally announcing his
candidacy to run for a vacated seat on the state Supreme Gourt,

Sources close to the House indicate that the Inltiél om'ission occuired on Aug. 7, when after a long
-~ day of debating and voting on articles of impeachment, the House Judiciary Committee adjourned
without voting on the impeachment resolution.

That would have put the full House In the posture on Aug. 18-14 of having to take another recess in
* order to call a Judiciary Committee meeting to allow a committee vote to advance the resolution to
* the full House.

House Judiciary Chairman John Shott, R-Mercer, did not immediately respond to requests for
comment, and Hunt said he had not heard of that being an isste In the House decision to not vote on

the resolution.

Gray, who was not retained as House clerk when Republicans took control of the House in 2015, said
if there was doubt about the need to vote on the resolution, the House should have erred on the side
of caution, i '

“One of the mantras we follow in interpreting parliamentary law is that surpluses are always Ok," he
said. "It's better to vote twice on ohe issue than to not have a vote on it at all.”

Reach Phil Kabler at philk@wvgazettemall.com, 304-348-1220 or follow @PhilKabler on Twitter,

Phil Kabler

Statehouse Reporter
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: AFFIDAVIT
STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, TO-WIT:

Gregory M. Gray, being first duly sworn, deposes and says that:

° lama rehred Clerk of the House and Parliamentarian of the West Virginia House
of Delegates. |

o 1 was first employed by the Clerk of the House of Delegates in January 1973
‘when I served for five years as the understudy to then-House Parliamentarian Oshel Parsons,
who served the House for 51 years, from 1927 until his death in 1978, |

. Twas appo.inted Parliamentarian and Assistant Clerk of the House of Delegates on
February 15, 1978.

. 1 was initially elected by the House of Delegates as its Clerk on January 10, 1996
and was reelected at the beginning of each new Legislature until retirement. |

. 1 continued to servé 'as both Cle:k and Parliamentarian of the House of Delegétes
until I retired on December 31, 2014, with forty-two years of service to the West Virginia House
of Delegates.

s ‘While serving as House Cletk and Parliamentatian, I served as Prosident of the
American Society of Legislative Clerks and Secretaries (FASLCS™), and under the auspices of
the ASLCS served as Viee Chair of Mason’s Manual Revision Comﬁ:nissiou to revise and update
Mason’s Manual, a pariamentary procedure manual used by State Legisianues throughout the
United States as parliamentary authority.

. Under the auspices of the ﬁMted States Department of State, I served as a

parliamentary advisor to the African countries Burkina Faso and Benin to assist them in

App. 055



réwxiﬁng procedural rules, developing constitutional changes, and revamping the situctures of
their parliaments. |

. The opinions on parliamentary procedure that I am offering through this affidavit
are made to a reasonable degree of certainty in my field of expertise based on the information
available o me, my training, and expertise.

= The West Virginia House of Delegates uses Resoluﬁéns to express its will or to
issue directives, to communicats with the Semate and ofher branches of government; these
documents are an important part of the législaﬁve process. The House speaks through its
Res_olntioné.

. The recent impeacﬁment proceedings in the West Virginia House of Delegates
were procedurally flawed. |

° The impeachment proceedings are fatally flawed due to the failure of the
Committes on the Judiciary to vote fo report House Resolution 202 to the full House of
Delegates, so that House Resolution 202 was never properly before the House for consideration,
Technically, the resolution is still in po;ssession of the Houss Committee on the Judiciary.

. When the full House of Delegates improperly received House Resolution 202, it
divided House Resolution 202 into component parts by considering and voting separately on
each Article of Impeachment.

. Such a division requires that each of the component parts be able to stand alone,
but the separated Articles did not contain all of the effectuating language from House Resolution
202. |

. The House of Delegates failed to consider all the remaining critical language of

the resolution, including the operative language of House Resolution 202 directing impeachment,
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- Because of this, the House of Delepates never properly voted to impeach the
justices of the Supreme Coutt of Appeals of West Virginia, -

. I'have also examined House Resolution 205 in detail. The sole purpose of House
Resolution 205 is to apppint Managers on behélf of the House of Delegates and direct them to
appear before the Senate and inform the Senate what the House has done, and to perform other

duties relative to the impeachiment process.

)

House Resolution 205 is a procedural housekeeping resolution, and as such its
contents are directive only,

a House Resolution 205 does not, either directly or indirectly, declare impeachment
by the House of Delegates.

AND FURTHER, THIS AFFIANT SATTH NAUGHT.

T+
Dated this £2 éay of September, 2018,

jfﬂy’%’ j&«/

¢ Gregory M. Gray

Taken, subscribed and sworn to before me, a Notary Public, in and for the aforesaid
County and State, this 9/2,0 day of September, 2018.

My commission expires: /M W/z\ 3l / 3@9’{

INDTARIA HOIAL BERL ' ' P& &i‘/
) Virgiola
b A e B FARPER NotaryPubhc
! A Riyervatic Mall

'/ Bouth Ohorlanton, WV 26303
uyaogvmmmmmuar 81,2021
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IN THE WEST VIRGINIA SENATE

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T. Farrell
Acting Justice of the
Supreme Court of Appeals of West Virginia
Presiding Officer

CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of September, 2018, a true and correct copy of the
foregoing CHIEF JUSTICE WORKMAN’S MOTION TO DISMISS ON GROUNDS
STATED IN PETITION FOR WRIT OF MANDAMUS was served by electronic mail and by
depositing a true copy thereof in the United States mail, first class, postage prepaid, in envelopes

upon the following:

Honorable John Shott Honorable Ray Hollen
Room 418M, Bldg. 1 Room 224E, Bldg. 1

1900 Kanawha Blvd. E. 1900 Kanawha Blvd. E.
Charleston, WV 25305 Charleston, WV 25305
Honorable Andrew Byrd Honorable Rodney Miller
Room 151R, Bldg. 1 Room 150R, Bldg. 1
1900 Kanawha Blvd. E. 1900 Kanawha Blvd. E.
Charleston, WV 25305 Charleston, WV 25305
Honorable Geoff Foster

Room 214E, Bldg. 1
1900 Kanawha Blvd. E.
Charleston, WV 25305

/7))

Benjafnin L. Bailey-(WVSB #200)
Steven R. Ruby (WVSB #10752)




