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Mitch Carmichael, President of the West Virginia Senate; Donna J. Boley, President
Pro Tempore of the West Virginia Senate; Ryan Ferns, Majority Leader of the West Virginia Senate;
Lee Cassis, Clerk of the West Virginia Senate; and the West Virginia Senate (collectively the “West
Virginia Senate” or “Respondents”) respectfully submit this response to this Court’s Order, issued on
September 25, 2018, ordering the Respondents to file a response to Petitioner Margaret L. Workman’s
(“Petitioner”) motion for a stay on or before September 27, 2018. See Order, September 21, 2018,

attached as Exhibit A.!

INTRODUCTION

This Court must deny Petitioner’s request for a stay because the Petition is an illegal
and unconstitutional attempt to usurp authority that has been exclusively delegated to the West
Virginia House of Delegates and West Virginia Senate by the Constitution of West Virginia. West
Virginia’s model of government— like that of the United States of America and the other 49 states—
is a tripartite republican system defined by two fundamental principles: separation of powers and
checks and balances. Here, the Petition is an illegal and unconstitutional invitation to this Court to
violate the separation of powers by usurping the power of impeachment, which has been exclusively
delegated to the Legislature by the Constitution of West Virginia, by ordering the West Virginia Senate to
suspend impeachment proceedings pending against Petitioner in the West Virginia Senate? If this
Court exercises jurisdiction over the Petition, it will provoke a constitutional crisis by effectively

eliminating the Legislature’s only check over the courts.

1 As noted below, it is important to note that Petitioner never actually filed a motion for a stay or briefed the
elements that must be established to obtain a stay in her Petition. See infiu § I1.

? Petitioner’s impeachment trial is scheduled to begin on October 15, 2018. Se Journal of the Senate Sitting

for the Tral of the Various Justices of the Supreme Court of Appeals of the State of West Virginia, Upon
Articles of Impeachmer, Sept. 11, 2018, at 30, attached as Exhibit B.
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In addition, even assuming this Court can consider the merits of a stay, it should refuse
to grant a stay. It is axiomatic that a stay is an extraordinary remedy that should only be granted
sparingly. In this case, this fundamental principle is even more important because Petitioner is asking
this Court to prohibit the West Virginia Senate from exercising powers exclusively delegated to it by
the Constitution of West Virginia. Despite the stakes presented by the Petition and the requested stay,
however, Petitioner failed to file a separate motion seeking a stay. Moreover, she failed, in her Petition,
to identify— or brief— the elements that are prerequisites to a stay.® The reason is simple: Petitioner

cannot establish the elements necessary to obtain a stay.

STANDARD OF REVIEW

When considering whether to stay underlying proceedings, appellate courts
traditionally apply a legal standard that considers four factors. See Nken v. Holder, 556 U.S. 418, 434

(2009). 'The factors typically considered by appellate courts are:

(1) whether the stay applicant has made a strong showing that he is
likely to succeed on the merits, (2) whether the applicant will be
irreparably injured absent a stay, (3) whether issuance of the stay will
substantially injure other parties interested in the proceeding, and (4)
where the public interest lies.

Néken, 556 U.S. at 434 (quoting Hilton v. Braunskill, 481 US. 770, 776 (1987)).

As explained below, Petitioner’s request for a stay must be denied because this Court
lacks jurisdiction over the Petition itself. Because this Court lacks jurisdiction over the Petition, it is
inescapable that the Respondents will succeed on the merits. Nor can Petitioner establish that she

will be irreparably harmed without a stay, given that the West Virginia Senate is exercising the authority

3 Rule 29 of the Rules of Appellate Procedure requires that any such motion, to stay or otherwise, shall “state
with particularity the grounds on which it is based.”



expressly granted to it under the Impeachment Clause. With respect to the third and fourth elements,
the issuance of a stay would provoke a constitutional crisis and harm the people of West Virginia by

depriving the Legislature of powers exclusively delegated to it by the Constitution of West Virginia.

ARGUMENT

I Petitioner’s motion to stay—and her Petition itself—is an unconstitutional invitation
to this Court to usutp powets exclusively delegated to the Legislature and must be
rejected under the Political Question, Separation of Powers, and Checks and Balances
doctrines.

No court has ever intervened in an impeachment proceeding against a judicial officer
that was currently pending before a legislative body serving as a constitutionally authorized court of
impeachment. To the contrary, the United States Supreme Court and federal and state courts
consistently hold that impeachment proceedings before a duly authorized legislative body are
noﬁjusticiable. See Nixon v. U.S., 506 US. 224, 238 (1993) (rejecting a federal judge’s procedural
challenge to impeachment proceedings where the Senate had the sole discretion to choose such
procedures); Larsen ». Senate of Pennsylyania, 166 Pa. Cmwlth, 472, 491 (1994) (refusing to enjoin
ongoing impeachment proceedings against a former state supreme court justice because the issues
raised were “within the exclusive power of the Senate ... and cannot be invaded by the courts™); Ir 7
Judicial Conduct Commitiee, 145 N 108, 113 (2000) (finding specific issues raised by the New
Hampshire Supreme Court’s Committee on Judicial Conduct to be nonjusticiable given the state house

b €«

of representatives’ “extensive”... authority “to conduct impeachment proceedings without
interference from the judicial branch”); Mecham v. Gordon, 156 Ariz. 297, 302 (1988) (refusing to usurp
the Senate’s prerogative over pending impeachment proceedings because the separation of powers

principle prohibits such intervention in the legislative process). Consequently, this Court should deny

Petitioner’s request for a stay.



A. The West Virginia Senate is the exclusive Coutt of Impeachment.

One of the critical factors for determining whether a matter is nonjusticiable, or
involves a political question, is whether “there is ‘a textually demonstrable constitutional commitment
of the issue to a coordinate political department.” Nixon, 506 US. at 228 (quoting Baker v. Carr, 369
U.S. 186,217 (1962)). As is the case with the United States Constitution, and most state constitutions,
the issue of impeachment under the Constitution of West Virginia is textually and demonstrably

committed to one political department— the West Virginia Legislature.

The Respondents’ authority over Petitioner’s impeachment proceedings is
unquestionable and exclusive. Specifically, Article IV, Section 9 of the Constitution of West Virginia

provides that:

Any officer of the State may be impeached for maladministration,
corruption, incompetency, gross immorality, neglect of duty, or any
high crime or misdemeanor. The House of Delegates shall have the
sole power of impeachment. 'The Senate shall have the sole power
to try impeachments... .

W. VA. CONST. art. IV, § 9 (emphasis added). As such, Respondents respectfully note that this Court
has no purview to issue a stay in the impeachment proceedings currently pending before the West

Virginia Senate. This proposition is overwhelmingly supported by the weight of existing case law.

The United States Supreme Court definitively held in Nixoz 2. U.S. that review of the
United States Senate’s impeachment trial of a federal district judge was not “a claim that may be
resolved by the courts.” 506 US. at 226. The Court specifically noted that “[jJudicial involvement in
impeachment proceedings, even if only for purposes of judicial review, is counterintuitive because it
would eviscerate the ‘important constitutional check’ placed on the Judiciary by the Framers.” 14, at

235 (internal quotations omitted). In concurring with the majority opinion, Justice Stevens wrote that




the Court’s decision not to interfere with the impeachment proceedings in question was a “wise policy
of judicial restraint,” given the “central fact that the Framers decided to assign the impeachment

power to the Legislative Branch.” I4. at 238, (emphasis added).

The Commonwealth Court of Pennsylvania also refused to enjoin Senate
impeachment proceedings against a former state supreme court justice in Larser by finding that the
issues raised were “within the exclusive power of the Senate to conduct impeachment trial proceedings
and cannot be invaded by the courts.” 166 Pa. Cmwlth. at 491 (emphasis added). Importantly, the
Court recognized a distinction between the significantly different justiciable characteristics of
examining completed legislative action— such as an impeachment proceeding that had concluded—
and the Court’s potential involvement in a pending impeachment proceeding, which involves a unique
and unprecedented attempt to “exercise a prior restraint” upon the Senate’s exclusive authority to
serve as a court of impeachment. Id. at 484-85. The Court’s ruling was consistent with the
Pennsylvania Supreme Court’s previous holding in Dauphin Connty Grand Jury Investigation Proceeding
(No. 2), 332 Pa. 342, 2 A.2d 802 (1938), where the highest court in Pennsylvania vacated a trial court
order because “the court had no power to engage in such a direct interference with the impeachment

function of the legislature.” Larsen, 166 Pa. Cmwlth, at 482.

Likewise, in Mecham v. Gordon, the Supreme Court of Arizona refused a request by the
Govemor to delay his impeachment trial before the State Senate. In doing so, the Court held that it
had no jurisdiction to issue an injunction against the Arizona Senate, as the state’s constitution clearly
expressed “the intention that no other tribunal should have any jurisdiction” over such impeachment
matters. Mecham, 156 Ariz. at 301 (quoting Ritter ». United States, 84 Ct. Cl. 293, 296 (1936), cert. denied,

300 US. 668 (1937)).



Finally, the Supreme Court of New Hampshire similarly ruled that the specific issues
raised by its Committee on Judicial Conduct in an ongoing judicial impeachment proceeding were
nonjusticiable. Sez In r¢ Judicial Conduct Committee, 145 NH. 108, 113 (2000). In declining to require
the House Judiciary Committee to conduct its impeachment proceedings in a certain manner, the
Supreme Court of New Hampshire determined that the impeachment of judges was “demonstrably
committed to the legislative branch.” 14 at 112-13. The Court concluded that “[tlhe constitutional
authority ... to conduct impeachment proceedings without interference from the judicial branch

is extensive ....” Id. at 113 (emphasis added).

By denying Petitioner’s request for a stay, this Court would be exercising proper
judicial restraint in a manner that is consistent with the United States Supreme Court’s decision in
Niscon, as well as the numerous other state court decisions refusing to delve into such political
questions which have clearly been delegated to the legislative branch and the legislative branch alone.
There is simply no precedent for permitting a court to interfere with the role exclusively granted to

another branch of government. As such, Petitioner’s request for a stay should be denied.

B. Petitionet’s request for a stay is in violation of the Separation of Powers Clause.

One of the Constitution of West Virginia’s most fundamental provisions is the Separation
of Powers Clause. Indeed, the separation of powers principle is a defining hallmark of a republican
system of government and, as such, is an inviolate component of the Constitution of the United States

and the constitutions of West Virginia’s sister states.* The Separation of Powers Clause provides that:
g P p

+ See also US. CONST. art. IV, § 4 (providing that “[t]he United States shall guarantee to every State in this Union
a Republican Form of Government.”).




The legislative, executive and judicial departments shall be separate and
distinct, so that neither shall exercise the powers properly belonging to
either of the others; nor shall any person exercise the powers of more
than one of them at the same time, except that justices of the peace
shall be eligible to the Legislature.

W. VA, CONST. art. V, § 1.

By requesting a stay of the impeachment proceedings currently pending before the
West Virginia Senate, Petitioner seeks to short-circuit the constitutionally prescribed process for the

removal of public officers. As the Supreme Court of Texas explained:

In the matter of nnpeachment the House acts somewhat in the capacity
of a grand jury. It investigates, hears witnesses, and determines
whether or not there is sufficient ground to justify the presentment of
charges, and, if so, it adopts appropriate articles and prefers them
before the Senate ... During the trial the Senate sits ‘as a court of
impeachment,” and at its conclusion renders a §udgment.... The
Senate sitting in an impeachment trial is just as truly a court as is this
court.

Ferguson v. Maddox, 114 Tex, 85,94 (1924).

The West Virginia House of Delegates exercised its “sole power of impeachment”
pursuant to Article IV, Section 9 of the Constitution of West Virginia by investigating charges of
misconduct, hearing witnesses and ultimately approving articles of impeachment against Petitioner.
Consequently, it is now the so/e responsibility of the West Virginia Senate to try the impeachment of
Petitioner. See W. VA. CONST. art. IV, §9. It is the Senate’s responsibility to weigh the evidence
presented and ultimately render a judgment as the Court of Impeachment. The jurisdiction of the
Senate, sitting as the Court of Impeachment, “is very limited, but such as it has is of the highest. It s
original, exclusive, and final. Within the scope of its constitutional authotity, no one may

gainsay its judgment.” Ferguson, 114 Tex. at 94. (emphasis added). Petitioner’s request to stay



proceedings in the Senate would effectively and improperly circumvent the constitutionally mandated
impeachment process set forth in Article IV, Section 9. Petitioner fundamentally seeks to have this
Court sit in judgment of the validity of actions taken by the House of Delegates and actions not yet

taken by the West Virginia Senate. Such a proposition is constitutionally unacceptable.

As noted by Justice Farrell in his role of Presiding Officer in the Court of
Impeachment, impeachment is “a uniquelylegislative axd political function, Tt is not Judicial.” Mechars,
156 Ariz. at 302° In debating where to vest the impeachment powers of our U.S. Constitution, the

Framers:

rejected any proposal that the articles of impeachment adopted by the
house of representatives would be tried by the judicial branch of
government and deliberately selected the senate as the tribunal to try
impeachment charges.

Mecharn, 156 Ariz. at 301 (citing The Federalist, No. 65; also citing . Madison, The Debates in The
Federal Convehtion of 1787 Which Framed the Constitution of the United States of America 279,
429, 449, 472, 535, 537, 561 (International Ed. 1970) (most complete record of the genesis of the
federal Constitution’s impeachment provisions) (emphasis added). Moreover, the U.S. Supreme Court

made the very same point in the Nixon case. See Nixon, 506 U.S. at 233-34,

In our constitutional system of checks and balances, it is critical to note that
“impeachment was designed to be the x4 check on the Judicial Branch by the Legislature.” Nixor,
506 U.S. at 235. This Court previously affirmed that, under the Constitution of West Virginia, “only the

Legislature has the power to remove a ... judge from office, and it may do so only by impeachment.”

5 In denying Petitioner’s motion for a bill of particulars in the Court of Impeachment, Justice Farrell, acting as
the Presiding Officer of the Court of Impeachment, noted that “aBill of Particulars was a criminal type motion
and this was not a criminal trial.” See Exhibit B at p. 32.



In re Watkins, 233 W. Va. 170, 174, 757 S.E.2d 594, 598 (2013). In reviewing the scope of judicial
disciplinary proceedings, this Court further opined that “[t]he separation of powers doctrine implies
that each branch of government has inherent power to ‘keep its own house in order,’- absent a
specific grant of power to another branch, such as the power to impeach.” 1d.at 177,757 S.E.2d
at 601. (quoting James Duke Cameron, “’The Inherent Power of a State’s Highest Court to Discipline
the Judiciary,” 54 Chicago Kent L. Rev. 45,49 (1977)). Ultimately, the removal of public officers and,

more specifically, judicial officers, is unquestionably delegated only to the West Virginia Legislature.

This Court has previously held that, under the Separation of Powers Clause set forth
in Article V, Section 1 of the Constitution of West Virginia, “courts have no authority— by mandamus,
prohibition, contempt or otherwise—to interfere with the proceedings of either house of the
Legislature.” Syl Pt. 3, State ex rel. Holmes v. Clawges, 226 W. Va. 479,702 S.E.2d 611 (2010). In fact,
the principle of separation of powers is so sacrosanct that this Court further warned, in Hofnes, that
“[olne branch of the government cannot encroach on the domain of another without danger. The
safety of our institutions depends in no small degree on a sttict obsetvance of this salutaty rule.”
See id. at 485, 702 S.E.2d at 617 (quoting Union Pac. R. Co. ». U.S., 99 U.S. 700, 718 (1878)) (emphasis
added). For these reasons, Petitioner’s request for a stay of the impeachment proceedings currently
pending in the West Virginia Senate is wholly inappropriate and unconstitutional. West Virginia’s
Separation of Powers doctrine “is not merely a suggestion; it is part of the fundamental law of our
State and, as such, 7 must be strictly construed and closely followed.” Syl. Pt. 1, State ex rel. Barker
v. Manchin, 167 W. Va. 155,279 S.E.2d 622 (1981) (emphasis added). Byasking this Court to intervene
in this matter, Petitioner ultimately secks to violate the clearly delineated separation of powers
established by both the United States and West Virginia constitutions. Such a proposition is both

illogical and unlawful and should be summarily denied so as to avoid further barm to West Virginia’s

constitutional framework.



Finally, it is also worth noting that many of the arguments proffered by Petitioner have
been raised or are curtently being raised before the West Virginia Senate sitting as the Court of
Impeachment. For example, Petitioner alleges that the Legislature “failed to afford the Petitioner
notice of the claims asserted against her.” See Pet. at 26. However, this argument was already raised
by Petitioner in the Court of Impeachment and rejected by the Presiding Officer® Specifically, on
September 10, 2018, Petitioner filed a “Motion for a Bill of Particulars” with the Court of
Impeachment, in which she argued that the lack of a bill of particulars deprives her of sufficient
information regarding the charges against her in violation of her due process rights. See Respondent’s
Motion for a Bill of Particulars, attached as Exhibit C. Justice Farrell, acting as the Presiding Officer
of the Court of Impeachment, denied Petitioner’s request, noting that “a Bill of Particulars was a

criminal type motion and this was not a criminal trial.” See Exhibit B at p. 32.

Furthermore, on September 21, 2018, Counsel for Petitioner filed more than a dozen
other motions with the West Virginia Senate, sitting as the duly recognized Court of Impeachment.
See Letter to Senate Clerk, Sep. 21, 2018, attached as Exhibit D.” Those include a variety of motions

to dismiss, a motion for a more definite statement, a motion for a continuance and, perhaps, most

¢ Under the Constitution of West Virginia, this Court should exercise judicial restraint and avoid deciding the issues
raised in the Petition. As noted above, the Framers of the Constitution of West Virginia vested the power of
impeachment in the Legislature. According to the US. Supreme Court in Nixon, “judicial review would be
inconsistent with the Framers’ insistence that our system be one of checks and balances. In our constitutional
system, impeachment was designed to be the on check on the Judicial Branch by the Legislature.” Nixon, 506
US. at 234-35 (emphasis in original). Moreover, the Nixoz Court held that “[jludicial involvement in
impeachment proceedmgs even if only for purposes of judicial review, is counterintuitive because it would
eviscerate the ‘important constitutional check’ placed on the Judiciary by the Framers.” Id at 235. Lastly, as

Justice Neely wrote in dissent in I re Dosters, 174 W. Va. 258, 324 S.E.2d 402 (1984), “Nemo debet judex in

propria causa.” The same principle applies to any efforts by the judicial branch to review impeachment
proceedings involving the judicial branch.

7 Coincidentally, Petitioner has sought to disqualify Justice Farrell from participating in the judgment of this

matter while the very same motions are pending before him as the Presiding Officer of the Court of
Impeachment. See Motion for Disqualification, attached as Exhibit E.
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importantly, a “Motion to Dismiss on Grounds Stated in Petition for Writ of Mandamus.” See Motion
to Dismiss — Grounds Stated in Petition for Writ of Mandamus, attached as Exhibit F. Because the
issues raised by Petitioner are already before the West Virginia Senate, it would be inappropriate and
premature for this Court to interject itself into the ongoing impeachment proceedings.® Therefore,

Petitioner’s request for a stay and her Petition, as a whole, should be denied.

IT. Petitioner has failed to meet any cognizable standard for granting a stay.

It is axiomatic that a stay is an extraordinary remedy that should only be granted
sparingly. See, e.g., Heckler v. Turner, 468 US. 1305 (1984) (Rehnquist, J., in chambers); Ruckelshans ».
Monsanto Co., 463 U.S. 1315 (1983) (Blackmun, J., in chambers). The stay requested by Petitioner is
even more extraordinary in that she asks this Court to halt the proceedings of a coordinate branch of
government. Nevertheless, it is remarkable that Petitioner failed to file a separate motion seeking a
stay and failed to brief the elements of stay relief in her Petition. Indeed, Rule 29 of the Rules of
Appellate Procedure of this Court mandates that any motion, to stay or otherwise, shall “state with
particularity the grounds on which it is based.” Petitioner’s failure to file a motion or argue the
elements that are prerequisites to a stay should doom her request for a stay. Moreover, as noted below,

Petitioner cannot satisfy the four elements that are necessary to obtain a stay.

8 Petitioner’s request is akin to asking a court to rule upon the validity of legislation that has only been
considered by one chamber of the legislative branch. As Justice Starcher noted when this Court was asked to
intervene in a constitutional dispute between the Legislature and the Governor, “this Court should not be
interfering with the orderly operation of the Legislative and Executive branches of government by taking pre-
emptive action with respect to potential legislation.” See Order, Sept. 9, 2005, attached as Exhibit G.
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A. Petitioner cannot make a strong showing that she is likely to succeed on the
metits of her Petition.

As noted above, the overwhelming weight of authority establishes that issues
implicating impeachment are within the exclusive jurisdiction of the legislative branch and are
nonjusticiable. Apart from justiciability, Petitioner’s arguments are overwhelmingly based on the
misguided notion that an impeachment trial is a criminal matter, and that the judicial standards
developed in regard to criminal cases apply to her impeachment trial. Justice Farrell, acting as the
Presiding Officer of the Court of Impeachment, has already rejected this notion. Moreover, the US.
Supreme Court in Nixor established that impeachment is a political matter that is ill-suited and beyond

the jurisdiction of the judicial branch.

B. Petitioner cannot show that she will be itreparably harmed absent a stay.

Nor has Petitioner shown that she will be itreparably harmed by the absence of the
stay. Petitioner onlygenerally cites the pendency of her impeachment trial in the West Virginia Senate,
which is currently slated for October 15, 2018. As discussed in detail above, the issues raised by
Petitioner in her Petition are currently pending before the West Virginia Senate sitting as the Court of
Impeachment.” As such, Petitioner’s only harm, absent a stay, would be that the Senate, and not this

Court, would adjudicate the claims she is raising,
C. Petitioner cannot show that issuance of a stay will not substantially injure the
other parties to this matter, and the public interest does not support issuance

of a stay.

Petitioner’s failure on the first two factors alone suffices for denial of her request for

a stay, as “the first two factors of the traditional standard are the most critical.” Nken, 556 U.S. at 434,

9 In fact, Petitioner filed with the Senate a “Motion for Continuance,” which is currently pending before the
Court of Impeachment. Sez Chief Justice Workman’s Motion for Continuance, attached as Exhibit H.
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However, Petitioner fails on the remaining two factors as well. With respect to whether the issuance
of a stay will substantially injure other parties interested in the proceeding, it is worth noting that
Justice Beth Walker'® has respectfully requested that this Court not issue a stay affecting her
impeachment trial. See Justice Walker’s Response to Request for Stay, Sept. 26, 2018, attached as
ExhibitI. With respect to the fourth and final factor, it is also in the public interest for this Court to

deny Petitioner’s request for a stay.

As explained in great detail herein, Petitioner’s case maises serious constitutional
questions regarding the separation of powers and checks and balances doctrines, and the request to
have this Court stay proceedings currently before the West Virginia Senate sitting as a Court of
Impeachment threatens to intrude upon the exclusive constitutional powers of the Senate “to try
impeachments.” W. VA. CONST. art. IV, §9. 1In effect, Petitioner’s request for a stay seeks to divest
the Senate of its constitutional authority— and eliminate the only check it has with respect to the
judicial branch— and threatens to provoke a constitutional crisis. See Nixon, 506 U.S. at 234-235
(nothing that impeachment is the legislature’s only check with respect to the judicial branch). It is in
the interest of the public, the Senate and this Court that such a crisis be avoided. Consequently,

Petitioner’s request for a stay should be denied.

CONCLUSION

For the foregoing reasons, Respondents Mitch Carmichael, President of the West
Virginia Senate; Donna J. Boley, President Pro Tempore of the West Virginia Senate; Ryan Ferns,

Majority Leader of the West Virginia Senate; Lee Cassis, Clerk of the West Virginia Senate; and the

10 Justice Walker is a party to the impeachment proceedings that are the subject of this case, and her trial is
scheduled to begin before the West Virginia Senate sitting as the Court of Impeachment on October 1, 2018.
See Exhibit B at 30.
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STATE OF WEST VIRGINIA

At a Regular Term of the Supreme Court of Appeals, continued and held at Charleston,
| Kanawha County, on September 25, 2018, the following order was made and entered:

State of West Virginia ex rel. Margaret L, Workman,
Petitioner

vs.) No. 18-0816

Mitch Carmichael, President of the West Virginia Senate;

DonnaJ. Boley, President Pro Tempore of the West Virginia Senate;
Ryan Fetns, Majority Leader of the West Virginia Senate;

| Lee Cassls, Clerk of the West Virginia Senate;

“and the West Virginia Senate,

Respondents

Order

On September 21, 2018, came the petitioner, Margaret L. Workman, by counsel Marc E.
| ‘Williams, Melissa Foster Bird, Thomas M. Hancock, and Christopher D. Smilth, and presented to
the Coutt her petition praying for a writ of mandamus, together with a motion for stay, to be
| - directed against the respondents, Mitch Carmichael, President of the West Virginia Senate; Donna
1l J. Boley, President Pro Tempore of the West Virginia Senate; Ryan Ferns, Majority Leader of the
West Virginia Senate; Lee Cassis, Clerk of the West Virginia Senate; and the West Virginia Senate,
| as therein set forth,

It is hereby ordered that the respondents file a response to the iﬁoﬁ()ti for stay on or
before September 27, 2018, by 4:00 p.m. |

Justice Allen H. Loughry II, suspended and therefore not participating. Justice Paul T.

|| Farrell sitting by temporary assignment,

EXHIBIT




Chief Justice Margaret L. Workman, Justice Elizabeth D, Walker, and Justice Paul T,

Farrell disqualified. Acting Chief Justice James A. Matish, Judge Ronald E. Wilson, Judge Louis

-]| H. Bloom, Judge Rudolph J. Murensky II, and Judge Jacob E. Reger sitting by temporary

assignment,

A True Copy Attest: /s/ Edythe Nash Gaiser
" Clerk of Court




JOURNAL
OF
THE SENATE
SITTING FOR THE TRIAL OF
THE VARIOUS JUSTICES OF THE
SUPREME COURT OF APPEALS OF THE
STATE OF WEST VIRGINIA,
UPON ARTICLES OF IMPEACHMENT

TUESDAY, SEPTEMBER 11, 2018

THE STATE OF WEST VIRGINIA
VS

THE VARIOUS JUSTICES OF THE
SUPREME COURT OF APPEALS OF THE STATE OF WEST VIRGINIA

The Senate, sitting as a Court of Impeachment to consider proceedings against Robin Jean

Davis, Retired Justice of the Supreme Court of Appeals of the State of West Virginia; Allen H. .

Loughry II, Justice of the Supreme Court of Appeals of the State of West Virginia; Elizabeth D.
Walker, Justice of the Supreme Court of Appeals of the State of West Virginia; and Margaret L.
Workman, Chief Justice of the Supreme Court of Appeals of the State of West Virglnia.

Upon- direction of the President of the Senate, the oath was administered to the Honorable
Paul T. Farrell, Acting Chief Justice of the Supreme Court of Appeals of the State of West Virginia,
by the Honorable L.ee Cassis, Clerk of the West Virginia Senate.

AThe Acting Chief Justice of the Supreme Court of Appeals of the State of West Virginia
assumed the chair and directed the Honorable L.ee Cassis, Clerk of the West Virginia Senate, to
administer the oath to the following members of the West Virginia Senate:

Flrst Senatorlal District: Ryan J. Ferns of the County of Ohlo;

First Senatorlal District: Ryan W. Weld of the County of Brooke;

Second Senatorial District: Michael J. Maroney of the County of Marshall;

EXHIBIT

B




JOURNAL OF THE SENATE

Second Senatorial District: Charles H. Clements of the County of Wetzel;
Third Senatorlal District: Donna J. Boley of the County of Pleasants;
Third Senatorial District: Michael T. Azinger of the County of Wood;
Fourth Senatorial District: Mitch Carmichael of the County of Jackson;
Fourth Senatorial District: Mark A. Drennan of the County of Putnam;
Fifth Senatorial District: Robert H, Plymale of the County of Wayne;

Fifth Senatorial District: Michael A. Woelfel of the County of Cabell;
| Sixth Senatorial Dlstrict: Mark R. Maynard offhe County of Wayne,
- &ixth Senatorial District: Chandler Swope of the County of Mercer;
'Seventh. Senatorial District: Ron Stolllngs of the County of Boone;
._Seventh Senatorial District: Richard N, Ojeda Il of the County of Logan;
Eighth Senatorlal District: C. Edward Gaunch of the County of Kanawha;
-Eighth Senatorial District: Glenn D. Jeffries of the County of Putnam;
Ninth Senatorial District: Sue Cline of the County of Wyoming;
Ninth Senatorial District: Lynne Carden Arvon of the County of Raleigh;
Tenth Senatorlal District: Kenny Mann of the County of Monroe;
Tenth Senatorial District: Stephen Baldwin of the County of Greenbrier;
Eleventh Senatorial District: Robert Karnes of the County of Upshur;
A Eleventh Senatorial District: Gregory L. Boso of the County of Nicholas;
Twelfth Senatorial District: Douglas E. Facemire of the County of Braxton;

"~ Twelfth Senatorial District: Michael J. Romano of the County of Harrlson;

[September 11

" Thirteenth Senatorial District: Roman W, Prezioso, Jr. of the Coun‘ty of Marion;

Thirteenth Senatorial District: Robert D. Beach of the County of Monongalia;

Fourteenth Senatorial District: Dave Sypolt of the County of Preston;

Fourteenth Senatorial District: Randy E. Smith of the County of Tucker;



2018] JOURNAL OF THE SENATE 3

- Flfteenth Senatorial District; Cralg Blair of the County of Berkeley;

"Fifteenth Senatorial District: Charles S. Trump IV of the County of Morgan;

- 8ixteenth Senatorial District: John R. Unger 1l of the County of Betkeley;

: Slxteehth Senatorial District: Patricia Puertas Rucker of the County of Jefferson;
~ Seventeenth Senatorial District: Corey Palumbo of the Gounty of Kanawha;
~ Seventeenth Senatorial District: Tom Takubo of the Gounty of Kanawha.

rhe Presiding Officer then announced that the oath having been administered to all the
Sendte members present, the Senate was now organized as a Court of Impeachment to consider
proceedings against the various justices of the Supreme Court of Appeals of the State of West
Virginia, and directed the Sergeant at Arms to make the following proclamation: All persons are
commanded to keep silence, on pain of Imprisonment, while the Senate Is sitling as a Court of
Impeaohment

“The Presiding Officer then announced that summonses had been issued against and served
upon each of the Respondents; that refurns of service were made for the same; and that the
summonses and returns are available for review.

‘The Presiding Officer then directed the Sergeant at Arms to summon the Managers, attorneys,
and respondents. .

The Managers, appointed by the House of Delegates to conduct the trial of impeachment of
the various justices of the Supreme Court of Appeals of the State of West Virginia, to wit:
Delegates Shott, Hollen, Byrd, and Miller (Delegate Foster, one of the said managers, being
absent) entered the Senate Chamber and took the seats assigned them.

Brian Casto, Marsha Kaufmann, and Joe Altizer, counsel for the Managers of the House of
Delegates, accompanied sald Managers.

Respondent Allen H. Loughry 11, Justice of the Supreme Court of Appeals of the State of West
Virginla, and the respondents’ counsel entered the Senate Chamber and took the seats assigned
them.

. The Presiding Officer recognized John H. Shott, Chair of the Managers appointed by the
House of Delegates, for a presentation concerning an agreement hetween the Managers and
Elizabeth D. Walker, Justice of the Supreme Court of Appeals of the State of West Virginia, and
Margaret L. Workman, Chief Justice of the Supreme Court of Appeals of the State of West
Virginia.

- The Presiding Officer then réoognized Andrew D, Byrd, one of the Managers appointed by the
House of Delegates, to read the Stipulation and Agreement of the Parties.
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IN'THE WEST VIRGINIA SENATE

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENTS CHIEF JUSTICE MARGARGT WORKMAN AND JUSTICE
‘ ELIZABETH WALKER
I'E; Fagrell
o ofthe

ealy ot?:l'gest-‘V leginly.
Piresiding Offfcar
STIPULATION AND AGREEMIENT O PARTIES .

Respondents Chilef Justice Margatet L, Workian and Justice Bllzabeth D, Walker (the
“Resporidents™), togather with the Board-of Managers of the Wesi Virgiida Houae of Delegates
for the impeaclment trlils pending in the “West Virginia Senate (the “Board of Managers™),
Jjolutly agree and stlpulate-as. follows:

1, The Respondentsacknow) edgeindejf@ns.ib)g;gmxld‘mg;:by__thd'_s upré‘mc Court of
Appeals of West Virginla (the “Cowrt");-us well as e absanq@f@q‘m_tpmic_i‘ss iﬁé&_prg@ﬁcas

thint Tiksly-woiild havé provented tidt Middfensible speiding:

% ThoRespoidents soddpt Aill responsibility forall spendiing on orioyation 1o their

approval.

3 The Respondents acknowledge the need for changed policies-and praciices to
corroot the faflures Jdentified In Artlcle X1V of the Arttelos of Inipsachmont and rebuild publie
trast in the Court;

4, The Respondents have begun and will continue to ’iﬁ@plemenf:refdttﬁg'to improve
the administration of the Cowt and.prevent future Inappropriate expenditures; and to enpure

complianca with-all appllcgimatmws and vegulations governing tha conduct of the Court,
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3 TheRespondents drid the Board of M‘anégérsi"tligrefore* dgree 10}

8 Jolntly tecommend- that:the Sgnate-adont & resolittion of consure withi:
regpoct to the Responderts, which. jg included:with this Stipulation and Agreoméns of Parties;
and

b Upon.passage of such a-resolution of censure; juintly move ta dismisgtho

-Artlelos of Trapeachment with vespect-o-the Respondonts,
6. TheRespandents and: the Boned oF Manngers :ﬁlfther;qgréEsimﬂHf-tlir:i Senate toos
not dismiss the Articloiof Tmpauolsinert w‘in‘x;tes'peae‘ro'thzsfiizs‘s_pa_isdbm;_ tio part of this

Stipulation and A_g)rcamént of Portles. may bo usdd n my tfal-of {he Adticles of impeachmont,

Agroedio by

(At O

ho Fon, John Shott
‘of Board of Marnagers

yaoLVi

The. HotirAndrew D, Byrd
Foty Roard sfMansgers
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SENATE RESOLUTTON

Publicly reprimanding and censuring Chief Justice Margaret T, Workmah and Justice

- EBlizabeth. ). Walker of the:Supreme Coutt of Appesils. of West. Virginia: A

‘Wherens, Chief Justfee Mary geret Woiliman was hamed i Artloles 1V and VI of the
Adticles.of Impeachment, which illege: ovctpaymcnt ol senior status judges;

oF so, =overstght of lhc
i.C Wastcd state !‘\md9 Ot

unneeossary. wnovatlom, Aravel, c@mputel

itenis, anid;.

ilon 203 cenguring all thied-
sitthig J ustics 1eleued to theu conduct concm mng, among olhcl 'ﬂuugs, the spending-on thelr
personal offices;

Whereas, Clifef Justioe Wotkman and: Justice Walkerhava acoopted full responsibility for
all.spending-on renovations to their personal offices ovar which they exercised ovshould®ve
exewlsed wpendmg Gversight and’ appnoval

viously and publicly

ackinowledgedind ppropuiate policies and-

neéd for chsmged pehones and placnceq to-rebnild-publi¢ fllﬁtflﬁ the C'ourt”

Whereas, Clief Justice: Workman.and -lustice Walker have beg\m and-will contifiug to
implement reforms to fmprove, the administation of the-Court aid prevent-fiturednappropuisie
expenditures and to ensure compliance with all apylicable latvs and regulatlons governing thie
eongducet of the Court;

Wheteas, Justice Walker-has-not served s Chief Jusifee over the Comt orJudieial
Brangh in the tine that she has-served. on the Supreme Gowtof Appeals;

3

Whorcus, Chl g J usuce kaman nncl J usnce =Walkcx sUpy ort"mcreawd legislative

Whersz{s,
respoisibility

Chief Justice: Worlcmzm anch-Justioe Walkér-aéeap
(5 i fute:to entitet- oertuin spedH lopoliviesast escubed in Amcle XIV

Inithe Astlcles of .lmpeachment therefore, be-it
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Resolved by the Sendie:

That Chilef-Justiee Workman and Justice Walker be hereby: publicly reprimanded-and censured
for-and beeause-of the-aforemendoned conduety and be it

. Further Resolved, That the: Cie.ﬁk:i&rlwr,eliydirected to forward a-copy-of this:tesolution to Chief

Jugtice Worksan and Jugtice Walker, .




8 JOURNAL OF THE SENATE [September 11

Delegate Byrd then presented the Stipulation and Agreement of the Parties document to the
Clerk of the Senate. .

The Presiding Officer then recognized Ben Bailey, counsel for Margaret L. Workman, Chief
Justice of the Supreme Court of Appeals of the State of West Virginia, to address the Court of
Impeachment concerning the Stipulation and Agreement of the Parties.

The Presiding Officer then recognized Mike Hissam, counsel for Elizabeth D, Walker, Justice
of the Supreme Court of Appeals of the State of West Virginla, to address the Court of
Impeachment concerning the Stipulation and Agreement of the Parties.

On motion of Senator Ferns, at 10:54 a.m., the Court of Impeachment to consider proceedings
against the various justices of the Supreme Court of Appeals of the State of West Virginia
adjourned until 2:30 p.m. foday.

The Rules of the West Virginia S,enaté While Sitting as a Court of Impeachment During the
Eighty-Third Legislature and the Articles of Impeachment Against the Various Justices of the
Supreme Court of Appeals of the State of West Virginia are as follows:

RULES OF THE WEST VIRGINIA SENATE
WHILE SITTING AS A COURT OF IMPEACHMENT
DURING THE EIGHTY-THIRD LEGISLATURE
1. Dafinitions ‘

(a) "Articles of Impeachment” or “Articles” means one or more charges adopted by the House

- of Delegates against a public official and communicated to the Senate to initlate a trial of

impeachment pursuant to Article IV, Section 9 of the Constitution of West Virginia.

(b) “Board of Managers” or "Managers” means a group of members of the House of Delegates
authorized by that body to serve as prosecutors before the Senate in a trial of impeachment.

(¢) “Conference of Senators” means a private meeting of the Court of Impeachment, including
an-executive session authorized by W. Va, Code §6-9A-4.

(d) “Counsel’ means a member of the Board of Managers or an attorney, licensed to practice
law In this state, representing the Board of Managers or a Respondent in a trial of impeachment.

" (e) “Court of Impeachment’ or “Court” means all Senators participating in a tral of
Impeachment,

(f) "Parties” means the Board of Managers and its counsel and the Respondent and his or her
counsel.

(9) “Preslding Officer” means the Chief Justice of the West Virginla Supreme Court of Appeals
or nther Justice, pursuant to the provisions of Artlcle |V, Section 9 or Article VIII, Section 8 of the

- Constitution of West Vlrgmla



2018] V JOURNAL OF THE SENATE 9

(h) “Respondent” means a person against whom the House of Delegates has adopted and
cornmunicated Articles of Impeachment to the Senate.

(1) “Trial” means the trial of impeachment,
() “Two thirds of the Senators elected” means at least 23 Senators.
2. Pre-Trial Proceedings

(a) Whenever the Senate recelves notice from the House of Delegates that Managers have
been appolnted by the House of Delegates to prosecute a trial of impeachment against a person
or persons and are dlrected to carry Articles of Impeachment to the. Senate, the Clerk of the
Senate shall immediately inform the House of Delegates that the Senate Is ready to regeive the
Managers for the reporting of such Articles.

(b) When the Board of Managers for the House of Delegates is Introduced at the bar of the
Senate and signifies that the Managers are ready to communicate Articles of Impeachment, the
Presldent of the Senate shall direct the Sergeant at Arms to make the following proclamation: “All
persons are commanded to keep silence, on paln of imprisonment, while the House of Delegates
Is reporting to the Senate Artlcles of Impeachment”; after which the Board of Managers shall

report the Articles. Thereupon, the President of the Senate shall inform the Managers that the

Senate will notify the House of Delegates of the date and time on which the Senate will proceed
to consider the Articles, :

(c) Upon the reporting of Articles of Impeachment to the Senate, the Senate shall adjourn until
a date and time directed by the President of the Senate when the Senate wlll proceed to conslder
the Articles and shall notify the House of Delegates and the Supreme Court of Appeals of the
sarng. Before proceeding to consider evidence, the Clerk shall administer the oaths provided in
thess Rules to the Presiding Officer; to the members of the Senate then present; and to any other
members of the Senate as they shall appear,

(d) If the Board of Managers reports Articles of Impeachment against more than one person,
the Senate shall conduct a separate trial of each Respondent Indlvidually as required by Rule 19
of these Rules,

3. Pre-Trial Conference

The Presiding Officer shall hold a pre-trial conference with the parties in the presence of the
Court to stlpulate to facts and exhibits and address procedural issues.

4. Clerk of the Court of Inpeachment; Duties

. The Clerk of the Senate, or his or her designse, shall serve as the Clerk of the Court of
Impeachment, administer all oaths, keep the Journal of the Court of Impeachment, and
perform all other duties usually performed by the clerk of a court of record in this state. The
Clerk of the Senate may designate other Senate personnel to assist in carrying out the Clerk's
duties. The Clerk shall promulgate all forms necessary to carry out the requirements of these
Rules.
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5. Marshal of the Gourt of Impeachment; Duties

The Sergeant at Arms of the Senate, or other person designated by the President of the
Senate, shall serve as the Marshal of the Court of Impeachment, The Marshal of the Court of
Impeachment shall keep order in accordance with these Rules under the direction of the Presiding
Offlcer. '

6. Trial to be Recorded in Journal of the Court of Inpeachment

(a) All trial proceedings, not including transcripts of the trial and copies of documentary
evidence required to be appended to the bound Journal of the Court of Impeachment by section
(c) of this Rule, shall be recorded in the Journal of the Court of Impeachment. The Journal of the
Court of Impeachment shall be read, corrected, and approved the succeeding day. It shall be
published under the supervision of the Clerk and made available to the members without undue
delay.

(b) After the Journal of the Court of Impeachment has been approved and fully marked for
corrections, the Journal of the Court of Impeachment so corrected shall be bound In the Journal
of-the Senate. The bound volume shall, in addition to the imprint required by Rule 49 of the Rules
of the Senate, 2017, reflect the inclusion of the officlal Journal of the Court of Impeachment.

“(c) When available, transctipts of the trial and copies of any documentary evidence presented
therein shall be printed and bound as an appendix to the Journal of the Court of Impeachment. -

7. Site of Trial

The trial shall be held in the Senate Chamber of the West Virginia State Capitol Complex. All
necessary preparations in the Senate Chamber shall be made under the direction of the President
of the Senate.
8. Floor Privileges

Only the following persons may enter the floor of the Senate Chamber during the trial:
Members of the Court of Impeachment; designated personnel of the Court of Impeachment; the

. parties; the Presiding Officer; a law clerk of the Presiding Officer; witnesses and their counsel

while testifying; and authorized media, who shall be located in an area.of the chamber designated
by the Clerk.

9. Representation of Parties

" The House of Delegates shall be represented by its Board of Managers and Its counsel. The
Respondent may appear in person or by counsel.

10. Method of Address

Senators shall address the Presiding Officer as "Madam (or Mr.) Chief Justice” or "Madam (or
Mr,) Justice”,

11, Oaths

_ - (a) The following oath, or affirmation, shall be taken and subscribed by the Presiding Officer:
“Do you solemnly swear [or affirm] that you will support the Constitution of the United States and
the Constitution of the State of West Virginia and that you will faithfully discharge the duties of
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Presiding Officer of the Court of Impeachment in all matters that come before this Court to the
best of your skill and judgment?”

(b) The following oath, or affirmation, shall be taken and subscribed by every Senator before
sitting as a Court of Impsachment: “Do each of you solemnly swear [or affirm] that you will do
justice according to law and evidence while sitting as a Court of Impeachment?”

“(c) The following oath, or affirmation, shall be taken and subscribed by every withess before
providing testimony: “Do you solemnly swear [or affirm] that the testimony you shall give shall be
the truth, the whole truth, and nothing but the truth?”

12. Service of Process

(a) The Respondent shall be served with a summons for the appearance of the Respondent
or his or her counsel before the Court of Impeachment and provided with a copy of the Articles of
Impeachment and a copy of these Rules. The summons shall be signed by the Clerk of the Court
of Impeachment, bear the Seal of the Senate, identify the nature of proceedings and the parties,
and be directed to the Respondent. It shall also state the date and time at which the Respondent
shall appear to answer the Articles of Impeachment and notify the Respondent that If he or she
falls to appear without good cause, the aliegations contained In the Articles of Impeachment shall .
be uncontested and that the Senate shall proceed to vote on whether to sustain such Articles
pursuant to Rule 15 of these Rules. :

~(b) The notice required by this Rule shall be served on the Respondent in the manner required
by Rule 4 of the West Virginia Rules of Clvil Procedure. All process shall be served by the
Sergeant at Arms of the Senate, unless otherwise ordered by the President of the Senate. A copy
of the summons to the Respondent, upon its issuance, along with & copy of the Articles of
Impeachment and a copy of these Rules, shall be provided by the Clerk of the Court of
Impeachment to the Clerk of the West Virginia House of Delegates. Upon service of the same
upon the Respondent, a copy of the return of service shall be provided by the Clerk of the Court
of Impeachmentto the Clerk of the West Virginia House of Delegates.

13, Dismissal of Articles Upon Resignation of Respondent; Termination of Trial

(a) Any Senator may move to dismiss the Articles of Impeachment against a Respondent If at
any time before the presentation of evidence commences In his or her trlal of impeachment the
Respondent has resigned or retired from his or her public office. Upon motion of any Senator to
dismlss the Articles pursuant to this Rule, all Senators-not excused shall vote on the question of
whather to dismiss the Articles against the Respondent. If a majority of Senators slected vote to
dismiss the Articles against the Respondent, a judgment of dismissal shall be pronounced and
entered upon the Journai of the Court of Impeachment or the Journal of the Senate, whichever is
convened at the time such vote is taken, -

“(b) A vote pursuant to this Rule shall be taken by yeas and nays.

'('c) Upon dismissal of the Articles of Impeachment agalnst a Respondent pursuant to this Rule,
all pre-trial and trial proceedings regarding said Respondent shall Immediately cease.




12 ' JOURNAL OF THE SENATE [September 11

(d) If the House of Delegates adopts and communicates Articles of Impeachment that name
more than one Respondent in one or more of the Articles, a dismissal pursuant to this Rule shall
not dismiss the articles as to any Respondent who has not resigned or retired.

14. Commencement of Trial; Answer to.Articles of Impeachment

At the time and date fixed and upon proof of service of the summons directed to the
Respondent, the Respondent shall be called to answer the Articles of Impeachment. If the
Respondent appears In person or by counsel, the appearance shall be recorded. If the
Respondent does not appear, either personally or by counsel, then the failure of the Respondent
to appear shall be recorded. While the Court of Impeachment is in session, the business of the
Senate shall be suspended except as otherwise ordered by the President of the Senate.

15. Failure of Respondent to Appear and Contest .

_ (a) If the Respondent falls-to appear personally or by counsel without good cause at the time
and date specified in the notice required by Rule 12 of these Rules, the allegations contained in
the Articles of Impeachment shall be uncontested.

-(b) If the allegations contained in the Articles of Impeachment are determined to be
uncontested under section (a) of this Rule, the Presiding Officer shall then call upon the Board of
Managers to deliver a summary of the evidence of the allegations contained in such Articles,

(c) After the summéry of evidence delivered by the Managers, the Court of Impeachment shall
vote on the question of whether to sustain one or more of the Articles of Impeachment in
accordance with the requirements of Rule 31 of these Rulss.

16. Ehtry of Plea or Pleas; Procedures Based on Plea or Pleas

1f the Respondent appears and pleads not guilty to each article, the trial shall proceed. If the
Respondent appears and pleads guilty to one or more articles, the Court of Impeachment shall
immediately vote on the question of whether to sustain the Articles of Impeachment to which a
plea of guilty has been entered in accordance with the requirements of Rule 31 of these Rules.

17. $ubpoenas

A subpoena shall be Issued by the Clerk of the Court of Impeachment for a witness on
application of a party.

18. Procedure in a Contested Matter -

" (a) After preliminary motions are heard and decided, the Board of Managers or its counsel
may make an opening statement. Following the opening statement by the Managers, the
Respondent or his or her counsel may then make an opening statement.

(b) The trial shall be a daily special order of business following the Third Order of Business of
the Senate, unless otherwise ordered by the President of the Senate. When the hour shall arrive
for the special order of business, the President of the Senate shall so announce. The Preslding
Officer shall cause proclamation to be made, and the business of the trial shall proceed. The trial
may be recessed or adjourned and continued from day to day, or to specific dates and times, by
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majority vote of the Senators present and voting. The adjournment of the trial shall not operate
as an adjournment of the Senate, but upon such adjournment, the Senate shall resume.

(c) After the presentation of all evidence to the Court of Impeachment, the Board of Managers
shall present a closing argument, after which the Respondent shall present a closing argument.
Following the Respondent’s closing argument, the Board of Managers may offer a rebuttal.

. (d) The Board of Managers shall have the burden of proof as to all factual allegations. The
Presiding Officer shall direct the order of the presentation of evidence.

19, $eparate Trials of Multiple Respondents; Order of Trials

(a) If the House of Delegates communicates Articles of Impeachment against more than one
Respondent, the Senate shall schedule and conduct a separate trial of each Respondent.

(b) The Presiding Offlcer, in consultation with the parties, shall determine the order in which
multiple Respondents shall be tried.

20. Witnesses

4 (é) All witnesses shall be examined by the party producing them and shall be subject to cross-
examination by the opposing party. Only one designee of each party may examine each witness.
The Presiding Offlcer may permit redirect examlnation and recross-examination.

(b) After completion of questioning by the partles, any Senator desiring to question a witness
shall reduce his or her question to writing and present it to the Presiding Officer who shall pose
the question to the witness without indicating the name of the Senator presenting the question. If
objection to a Senator's question is ralsed by a party, the objection shall be decided in the manner
provided In Rule 23 of these Rules.

(¢) It shall not be in order for any Senator to directly question a witness,
21. Discovery Procedures

(a) Within five days after service upon the Respondent of the Articles of Impeachment,i the
Respondent may request, and the Board of Managers shall disclose to the Respondent and make
avalilable for inspection, copy, or photograph, the following:

(1) Any written or recorded statement of the Respondent in the Managers' possession which
the-Managers Intend to introduce Into evidence In their case-in-chlef during the trial;

’ :(2) Any books, papers, documents, data, photographs, tangible objects, bulldings or places,
or copies of portions of such items in the Managers’ possession that the Managers intend to use
In their case-in-chlef as to one or more Articles of Impeachment;

(3) A list of the persons the Board of Managers Intends to call as withesses in its case-in-chief
during the trial; and

(4) A written summary of any expert testimony the Managers intend to use during thelr case-
In-chlef., Any summary provided must describe the witness' oplnions, the bases and reasons for
the opinions, and the withess's qualifications.
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(b) The Board of Managers shall make its response to the Respondent’s written requests
within 10 days of service of the requests,

() If the Respondent makes a request pursuant to this Rule, he or she shall be required to
provide the same Information to the Managers, reciprocally, within 10 days following his or her
request.

(d) A'copy of all requests pursuant to this section shall be provided to the Clerk. The parties
shall provide to the Clerk, In a format or in formats directed by the Clerk, coples of all items
disclosed pursuant to this Rule.

(e) The Clerk may require parties to number or Bates stamp any frlal exhibits or other
information provided to the Clerk. The Clerk may hold a meeting with the parties to organize frial
exhlbits,

22. Court Reporters; Transcripts

(a) All proceedings shall be reported by an official court reporter or certified court reporter:
Provided, That if the services of an officlal court reporter or certified court reporter are unavallable
on one or more days of the trial, the proceedings shall be digitally recorded and copies of the
recording made available to the parties.

- -(b) Upon request of a party, the Presiding Officer, or any Senator, the Clerk shall provide a
copy of the transcript of any portion of the trial, when such transcripts are avaiiable.

23, Motions, Objections, and Procedural Questions

“(a) All motions, objectlons, and procedural questions made by the parties shall be
addressed to the Presiding Officer, who shall decide the motion, objection, or procedural
question: Provided, That a vote to overturn the Presiding Offlcer's decision on any motion,
objection, or procedural question shall be taken, -without debate, on the demand of any
Senator sustalned by one tenth of the Senators present, and an affirmatlve vote of a majority
of the Senators present and voting shall overturn the Presiding Officer's decision on the
maotion, objection, or procedural question.

(b) Onthe demand of any Senator or at the directlon of the Presiding Officer, -the movant shall
reduce the motion to writing.

24, Qualification to Sit as Court of Impeachment

Every Senator Is qualified to patrticipate on the Court of Impeachment, unless he or she has
been excused pursuant to Rule 43 of the Rules of the Senate, 2017,

25. Members as Withesses
" The partlies may not call as witnesses, nor subpoena the personal records of, the Senators,

members of the Board of Managers, personnel of the Court of Impeachment, the Presiding
Offlcer, or gounsel for the parties.
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26, Attendance of Members

_Every Senator is required to attend the trial unless he or she has been granted a leave of
absence, pursuant to Rule 50 of the Rules of the Senate, 2017, or has been excused from voting
on the Articles, pursuant to Rule 43 of the Rules of the Senate, 2017. Any Senator who has been
granted a leave of absence shall be provided an opportunity to review the exhibits, video or audio
recordings, and transcripts for the date or dates he or she is absent and may participate in the
vote on verdict and judgment as provided in Rule 31 of these Rules.,

27. Notetaking

“Senators may take notes during the trial and such notes aré not subject to the provisions of
W. Va. Code §29B-1-1 et seq.

28. Applicability of Rules of the Senate

" Except as otherwlise provided herein, the Rules of the Senate shall apply to proceedings of
the trlal and the President of the Senate retains the authority to invoke such rules.

29; Applicability of Rules of Evidence '

“When not In conflict with these Rules or the Rules of the Senate, the Presiding Officer shall
rule on the admissibility of evidence in accordance with West Virginia Rules of Evidence:
Provided, That a vote to overturn the Presiding Officer's ruling on the admlssibility of evidence
shall be taken, without debate, on demand of any Senator sustained by one tenth of the members
present, and an affirmative vote of the majority of Senators present shall overturn the ruling.

30, lfnstruction~

At any time, the Presiding Officer may, sua sponte, or on motion of a party.or upon request of
a Senator, mstruot the Senators on procedural or legal matters.

31. Verdict and Judgment

(a) After closing arguments, the Court may enter Into a Conference of Senators for
deliberation, After conclusion of said conference and return to open proceedings, or pursuant
to Rule 15 or Rule 16 of these Rules, all Senators not excused shall vote on the question of
whether to sustain one or more Atrticles of Impeachment: Provided, That any vote of the
" Senators on the question of whether or not to sustain an Article of Impeachment shall decide
only that Article, and no single vote of the Senate shall sustain more than one Article of
Impeachment. The Presiding Officer shall have no vote in the verdict or jJudgment of the Court
of impeachment,

(b) If two thirds of the Senators elected vote to sustain one or more Articles of
Impeachment, a judgment of conviction and removal from office shall be pronounced and
entered upon the Journal of the Court of Impeachment. If the Respondent is acquitted of any
Article of Impeachment, a judgment of acquittal as to such Article or Atticles shall be
pronounced and entered upon the Journal.
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(¢) If two thirds of the Senators elected vote to sustainv one or more Article of Impeachment,
a vote shall then be taken on the question of whether the Respondent shall also be disqualified
to hold any office of honor, trust, or profit under the state. If two thirds of the Senators elected
vote to disqualify, a judgment of disqualification to hold any office of honor, trust, or profit
under the state shall be pronounced and entered upon the -Journal of the Court of
Impeachment,

(d) Each vote pursuant to this Rule shall be taken by yeas and nays.

(e) A copy of all judgments entered shall be deposited in the office of the Secretary of State.

32, Conference of Senators

(a) Onmotion of any Senator and by a vote of the majority of the members present and voting,
there shall be an Immedlate Conference of Senators. No Senator or any other person may
photograph, record, or broadcast a Conference of Senators. Any motion made pursuant to this
Rule shall be nondebatable.

(b) The President of the Senate, or his or her designee, shall preside over a Conference of
~ Senators and the Rules of the Senate shall apply during said conference except as otherwise
provided herein.

33. Contempt; Powers of Presiding Officer
‘ 'i’hAe following powers shall be exercised by the Presiding Officer:
. (1) The power to compel the attendance of witnesses subpoehaed by the parties;
- (2) The power to enforce obedience to thé Court's orders;
‘.}(3) The power to preserve order,
-(4) The power to punish contempt of the Court's authority; and

~(B) The power to make all orders that may be necessary and that are not inconsistent with
these Rules or the laws of this state.

34, F’rohibited Conduct; Sanctions

“The Court of Impeachment shall have the power to provide for its own safety and the
undisturbed transaction of its business, as provided in Article Vi, Section 26 of the Constitution of
West Virginia.
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ARTICLES OF IMPEACHMENT AGAINST THE
VARIOUS JUSTICES OF THE SUPREME COURT OF APPEALS
OF THE STATE OF WEST VIRGINIA

Article |

. That the.said Justice Allen Loughry, baing a Justice of the Bupreme Court of Appeals of
West Virginla, unmindful of he dutles of bis high office, and eontrary lo the aaths tken by him to
gupport.the Constilution. of the. Stats of West: Virginla and faithfully dischargs the duties of his
Sffice-a such Justice, wlile In the exercise of the funclions of the gfics of Justlos, Inviolation of
s Bath-of office, then and thers, with reard to the:dischargs:of the-dullos T his oftics, didwaste
statefunds with itle-arno-cancemfor the-eosts to bé.borne hy: the tax payetfor unhecessary-and
lavish epending T the renavation. and remodefiig -of His. parsonal office; to the, sum -of
approximatsly-$368;000, whish:sumiineluded the purchase:of-a $31,924 sauch, 8 $38,780-floor
with medalilon, and othei-sugh wastefiil expenditurs hofrecessary-forffd-adminéliation of justice
and-the-execution of the.dutiesof the-Baurt; which nqpcesents.a-izvast_a:éf’s,tg',t‘e funds. A
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Article 1]

That the safd Justice-Robln Davis, being.a Justice of the Supreie Court of Appeals of
West Virginla, unrilridfilof the:duties of het hlgh affice, and gontrary 1o the-oathé-taken by het to- -
support the Constitution of the Stats ofWaest Virgirla aind Talthfilly:dischargs tie duflss-of figr
offfes a$ s Justice, white-n. the exérdlse of thefundtions:pithe offfss of Justige, Tn iolation of:
her path of office, thenand there, with regiard t¢ thedjshiz wotthe dities of hier office, did waste
state funds with littie-or no aBrgert for the: costs io.be-bofne. by tha:tax Payérfar unhegsssaiy.and
tavish spén‘ding I e l:én’cj\[a;t[é,n» and remodaling of her -petsonal office; fo I & of

approximately-$500;000;which-sum Inoluded;. but-ls-not linfed 1, ‘the purehage:of an oval rug

that cost approximately:320,600, e dask Ghalr that cost appioxiniataly:$6,000. ahd:ovar $23,000
In design services, and-ather such wastefl sxpenditure nof netessary for the administrations of
Justiceand the-execution-af the-dulles:of the Courl; which represetits & wasle of state funds.
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Article 11l

That the sald Justica. Allen Lougihry, Being & Justive-of the.Suprems Court of"Appeals-of-
Weslt Virginia, unmindful of he-duties of his high office, angd contrary lo the-oaths taketi by him ter
support the Canstitution of the State: of Wast Virginla and faithfully dlscharge the dutles of his

office gis such Justice; whilé i the exerdlse-of the: funciions of the-offics of-Justics, In violalion of -

his vath of offige, then and fhore, wittr-regard:to the-dissharge-of the-duties:of hig.office; did en or

-about June 20, 2018, cause a-certdindesk ofg B(Pﬂccésnaqmlally:knaWnré:s;ar"’iGass Glibert” déi,
1o be transgortad from ihe- StateGapliclfo-his hame, and did mélnfaln ossesslon-of such.desk

In his home, where fremained: throughout his-term ae-Justios for approximately four and one-half
years, In violation of the.provislons: of WiVa. Cods §29+0-7{b}; protilBiting the:removal of orgial
furriishings. of the -atate capital from the premises;:furthet; the sependiture of slate: funds 1o
transport the dask to hls-home, and fefusal to-return the.debk to the staté, censtitute the vae:of
state Tesourcés arid properly for petsenal galin in viclatioh:of the:provisions ofW.Ve. Code §68-
2.—5.,ihe provisions of the Waest Virginia State Ethics:Act, and constilitte:a violation of the pravigions
of Carien |.of.the Wesl Virginia Code of Judicial Conduét,
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Article IV

That the said Chlef Juatice Margeret Workmain, and Juslics Robin Davis, béing atalltimes
relevant Justices of the-Supreme Court of Appeals of West Virginia, and at varlous relevarit imes:
individually sach Chief Justice of the SupremeGourt of Appoals of West Virginia unmindful of the

duties of thelr htglwrﬂceé. and contrary 1o the oalhg.taken by them te-support e Constitution of
the State of West Virginia-and faithfully discharge the dufles of thgir officesas such. Justives; white:

In the exarclse of the-furstivns of the affice of Justices; In violatiov.of thelr oatihs of offies; than
and there, with regardio the dissharge.of thiedutles of thalroffives, commeneing in or-ahout 2012,

didt knowingly and Infenflonaily. ack-and ‘each subsaquenily.overses I their capasily-as Chief

Justics, and -did-In that. capaity-as- Chilef Justic: severally sign.and: approve-the: contracts.
nacessaryto facllitate; at each such relovant fime; to-everpay certain Sanlor Status Judgos: in
violation of the statulory limitad maximum salary for such Judges, “Which . overpayment ls. a
vinlation of Article VIil, §7 of the West Virginla Gonstitution, ,_s.tatlrlg»that:»!udges’ *ghiall receive the
salafies lxed by law” and thé provisions of W.Va. Code §61-2-13 arid W.Va, Code §51-8-10, and,
in violation of &an -'Admlhlatra,tive Order of the Suprata Court of Appeals, in potaritlal vieigtion of
the-provistons of W.Va, Code §61-8-22, relating to'the crima of falsification of ascounts with intant

~ lo enable or assist-any pefsai fo obitaln money to whlsh tie. was not entitled, and, Tn poteritial

vivlation of the providians. sat forth In W.Va. Coda §61-824, relating fo the: ¢rline-of obtaliing
monay, propérty-and services by false Hratéhses; and, all of fHie above are i vidlation of tha

- provislons of:Ganain:l arel Canor i of ths Waest Vitginia-Gatle of Judisial-Gonduat,
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Article V-

That-the said Justice- Robin Davis, being at-alt imas relevant-a Justice of fie Suprame:
Cout of Appeals of West Virginla, and-at certain relevant times individually Chief Justice of the-
Supremie Court of Appeals of Wast Virginia, unmindful of the duties of her high -cffices, and
contrary to fhe oaths taken by har to-support the Consfitution of the State of West Virginia and
faltiifully discharge ife dufies.of his offise as such Justice, while Inie:exercise of e funotions
of therofffce of Justice, In violation of her bath.of offise, therand there, with vegard 1o e discliarge
of the dufies of har offies, did In-the year 2014, didIn hier capacily as Shief dustics, sign tertain
Forms WV 48, to-rétalii and compensate sertaln Senjor Status: Judges:the-execution: of which:
forms allowsd the Eupreme-Coust of Aispeals to-ovarpay: tiose:vertali Senlor Status. Judges In
v_lcé.latio.nnf.A’riidl,sf’\_/'l_ll,.;ﬁr'7’ of the Wiss! Virgirila Gonstitution, staling tha Judpes:"stiall reésive fhio:
salaries fixed by law"and the: statutorlly’ limfted: maximum salary. for such Judges;. which
overpayment-is a viclation of. the:proyislons 6f W.Va, Gode§51:2+13-ane W.Va. Coda’§81:9-10;
herauthotizatlon of such averpaymerts was.a viclation of the elear statulory law of the stale-of
Wast Vieginla, as-get forth In those relevant Cudé geslions, 4nd; was an-act tnpotential violation
of the povisfons set forth In'W Va, Gode §61-3-22, relating ta-the: trime of falsifloatlon of actounts
willy intent fo énable or assist any person lo.obtalt money to which he.was not gntitled, and; ih
potential violation of the provislens $6f fortti in WiVa. Gode §61-3-24, relatiig to the ¢rime of
obtaining monay; proparty and services by Talse. pretenses, and all of the-above are Jn viglation
of the provisiekis oF Canoty'| arid-Garon 11 of the Wagt Virgini Code of Jugiefal Ganduost.
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Article VI

That the-sald Justice Margaret Workman, belng at all imes refevanta Justice -of the
Supreme Court of Appeals of West Virginia, and'at sertaln relevantfimesindividally Shief Justice

_of the Supreine Court of Appaals of West Vir glnla unmindful of thedutios of. har high. olflces, and

contrary.to tha. oatiis:taken by her to suppork-the Constilutlon of the State of Wast Virginia and
faithfully discharge the:dutles .of his offles as-such Justice, while in-the exerclse.of the functions

of the: office of dustios, in.vidlation of her wath of office, thei-arid-thars, With r.agarcj_ ,to-tbedlscharge

ofthe duties of her bifice; did In the yoar 2046, did in her capacity. an Ghisf Justics, slgn -certain

Farms WV 48, to retaln -and compensate certain Seniot. Status Judges the executlon of which

formg allowad the. Suprenie Caurl of Appeals to oveipay those sertain Senlor. Btalus Judges in
violation-of the stalutorly lliited maxicaum ‘salgky for sugh Judgas whtch averpayment is a
wiolgtion of Article- VL, §7 of thig:Wist Virgliiia Cohgtitation; Steth 65 “ghall féowiva thé
salarios fixed by faw® and th rovisions of W.Va. Godé §61+4-1 szzgnd_W,Va,ﬁQode‘ §51:9-10; Her

authorlzation of such ovérpayments weais:a viclatior of tie elar statutory taw of s state-of West
Virgirifa, as set forth.in those rélevant Code.settions, and; was-an-dol . poteritiat violilion ofthe
provislons sat-forth it W-Va. Gode §671-822, relating to the oriria of falkifioation of doeoiunts with

Irtant to snable or assistany person 6 obstain mehiay to which he was not.antitied, and, i potsntial
viclation'of the provisions sat forth In W.Va, Code §61-3.24, relating to- the criime of obtaliing
morey, propeily and services by false pretenses, and all of tha abova are:in viglation of the
provisions of Canon | and Ganon Il of the West Virginla Gede of Judiclal Gonduct.
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Article VH |

That the sald Justide Allen Loughry, being atall imeg rélevant a Justice of the Suprerne
Court of Appeals of West Virginia, and-at that relevant time Individislly Chisf Juslice -of the
Supreme. Courl of Appeals of West Virginia, unmingfl of the dutles. of his high offices, and
contrary to the oaths taken by. him-to suppoit the Constitufien of the State-of Wast Virghila-and-
faithfully discharge-tha dulias of his office. as sush Justices, whil in the exercise of the functions

ofthé office of Justice, In violation.of his sath of affice, then and thars, With fegard:te.thetischarge’

of W duitles-6f s offfesdid on orabout May:19, 2017, did I his-capaity a5 Ghilef Justice, draft
an Adminlstrative: Order of the Bupreme:Court of:Appeals, hearirig big :é}lghatura,- avthorizingsthe

Supreme Gourt of Appeals to overpay certain’ Senlor Status:Judges i vieldtion ofthe statutorily
limited maximum-salary for suth Jtidges, which overpayiment fs a-velation of Atticle VAL, §7 of
~ the: Wast Virginta Constitation, sta;i&éwhm_Judgeaz‘»‘shail T f
the provisions -of W.Va, Code §61-218-and: WVa, -Gadé §61-9-16; hig -authiorization. 81 suich-

ovatpaymants was a violation- of the cléar’ sta,?utgir?JaW-io_f'the}s'tatezdf Wesl Virgliila, ag set forth.

in those rél@vant~.¢gdé gadllons, and, was:an -act i potentlal vidlalion: of the. proviglons get forth:

in'W.Va. Code §61 -3-32, Feldting to the erimé of talsification of ascounts with Intent to'enable or

‘asslst.any peison o obiain money to wh_ibh.hé was not 'en‘_t'l;léd! ang, Ih:potential violation of the

pravigions sét forth:in W. Ve, Gade §61-3-24, ralating to the crime of ‘obtaining nichey, preperty
and sarvices by Talge prétenses; and all-of Ihe above-ard In violalion of the provislons:of Ganan |
and Canon 1 of the"West Virginia Code of Judicial Gorduct.

Hlarlés fixad by law* and-
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Article VI

Thal hg ‘sald-Jusitics. Alletr Loughiy, ‘belng - Juslice: 6f the Supréiie .Goulit of Appaals.of

‘West Virginla, unmiidfull of the dutiés-of-his high aifice,And santréry to the baths taken by Kim to

support the. Constitution of the State of West Virginia and faithfully dischiarge the dutles. of his
office as such Justice, white in the-eXercise of the functions ¢f the office of-Justice, in violation:of
his. oath of office, then and there, with regard to the discharge of the dutles of:his offics, did
beginning In of abolt Degembrer 2012, and continuing thereafler.for-a pariod of ears, lntentonally -

'acquire and usé stalté govermment.vehicles for personal use; ncluding, butnot limited to, uging

aslate vehicle and gasoling purchaséd aillizing a.staite Tssued-fusl purchiase-card to travelto tha
Gréenbtier oions or ndratdetasions faibook sighings eand. stileg, Whioh:such acts.anitlohad His
feitilly ‘and whish acts tonsiitute. the use of stals Tespuraes -and propery for parsoival gain iy
Wesr‘Vlrgfhla BlatgEthlds
Aty and constitiite-a-viohition-of: me pravisions of Cawon J:of thé West V|rgmla Gode-of Judiclal-
Gonduet:
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Article IX

That the sald Justics Allerr Loughry, belng & Justics wfthe Siprarie Court of Appeals. of
Waest Virginila, unn"ﬁh‘dfukof‘ the-dutiss oF His Tigh office, anid Sintrary-to'the vathis fakenby himlo
support-the-Gonstiiution of the State of West-Virgiia :and fatthfully discharge the-dulles of-hls
offloo ag-such Justios, while.In fhe exercise-of the Tunclions-of thewdffice of Justios, I violatioh of

his oath of office.. then and thers, with regard:to the disohatge: of the- duties of his-office, did -
baginning I or about Deceribsr 2012, intentiohally acqulred and used state- government.

corpiiter equipment.and hardware for- Bredominately pérsonal use-~fnoliding a corfiplter riot
Intended to-be connestsd to-the court’s nelwork; Ulilized- stale tesources (6 ngtall-domputer
access servicas at his home. for predominately pérsonal use, and ullized stats resources to
provide malntenante and repalr oF compiler services for- hiy résldence resulting fram
prademiniately parsonal use;all of which acts. songltute e use:of stale réselrces ang propary

for persdrial gain in Violation of the provisions of W.Va. Gode §6B-2-5; the provislons of the West

Virginla:-State.Ethlcs Act andeanstiiute:a viotaloh of the'provigions of Canon| of the'West Virginia
Cods of Judiclal Gunguet.
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Article X

That the sald Justics Allen Loughry, belng a Justice of the. Supreme Court of Appeals of
West Virginia, unmindful of the duties of his high office,-and contrary to the oaths-taken by hin to
support the Constitution of the State of West Virginia and falthfully discharge: the duties of his
office as such Justiee, while in the sxerciss-of-the. functions of tha office of Justice, In violation of
his oath of office, then and-there, with regard-to the dissharge of the duties.of his offies; mede
stalements. whils inder oath. before: thie' Wasl Virgirier House of Belegates Finance Gommiites,
with dellbarate Tntent:fo- decslve; ragarding: renovations and purshéses Tor his-offics, asserting -
that-he’ had no knowladge +ind Invelveranit In fhess. rangvations; whére eVidance: presentad

clearly denioristrsted Hls h-dapl knowledgé and parfjeipation I these rencvationg, and, hig

Intentional efforts 10 decelva-meambers of e Leglslature about his pglicihationand BridWledge:
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Article XIV

That the. said Chiaf Justice Margaret Workmam Justics Allen Loughry, Jusiice Rebin
Davis, and Justics Ellzabath Walker, sty at ajl times 7l
Appseals of Wast Virginla, urthindful of Bhe duitles ofthelr high cffives, &1id contiaty fo the oaths
takkon by theim'to suppGFEiie Gonglitulion:ortie Btate’of WestMikginia‘and falthillly disoharga the

© dutigs of thelr officos. 66 sutlr Justices; whille In the dxerdise of the funcilens of fhe offics of

Justicas; 1n violatlorr of thelr oaths of dffice,.then and thers, with fegard o the-digchiarge of the

duiles of thelr offices, did; in the absente-of.any polioy-ts_prevent or-éonlrol expenditure, waste

state fuids with-fitlls or no corcern for the costs-to beborne by thetax payers for unnecsssary
and lavish spending for various purposes ingluding, but without limitation, to certdin examples,
such as: to remodel state offices, for large ncreases In travel budgets—including unaccountable
parsonal use of stite veliicles, for unneaded cormputers for iome Use,, far regular lunchss from
restaurants, and for framing.of persoﬁa\”tems and other such wasteful expenditure. not mecessary
fot.the administration of |ustics andk e execution: of{he dutie$: of the. Gourt, and: didfail to provide
- of the Gourt:and the

suberdlnate Hourts. by falllng 1o Gaity. 64t one cr oo
administrative.activities; :

A) To propara and:adopt:; sufﬁcaent and. effective;travel policiesprior-lo Oolaberaf-2046,
and:falled thereafterio p_roparly affagtuate 1 niloy 1y expeptingthe.Jusiicesfiom
sald-polioles, arid subjstladsubordiivatos dnd omployeestd a hiaater butden thiar tive
Justices; ‘ .

@) Toreportiaxable fringe beneflts, sush as'car Userand ragular lunshas, on Federal W-
2s, despile full knowledge of the Interat Revenue Service. Ragulations, and furlbier
sublectad subordinates and employess to a.greater burden. than the Justloss.. in this
regard, and upon notification-of such viclafion, falled to speedlly camply with-raquests
to make}-such'repo_rtingc‘ons..is_tenfwit_h applicable-law;

G) To provide praper sipervision, conttol, :énq audiling of.the use. of state purchasing

eatds Isading to multiple Violations:of-slate-statiltes and pollcies regilaling e prapar

use of guich.cards, iaiudihg tailing-to obfainproper priak approval for.large Burchases;
D) To.prepére and adopt sufficlentand sffective hom offics. policles-which would goverh

1he - duistioes” hame: computer Uist;-and WhicH - !ed 10 a laak .of overslght whish
éncouraged e ehnversldn of pioperty;

ant dustices of tHé Supreie Court of’

e followmg hevessdry and: pmpor'
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) To' provide efféctive.supsivision.and dontrol over racard-kedping with respsct to the
use.of statd automablles, which has already residled inan éxetutad Information upon
ane former-Jdustice.aind the indiclment of: another- Juﬂlce

). To provids effective. superviston amd dontesl ovef lnveitarfes of:state property owned

by the Coirt-and suibordingte courts, which Tad dirselly to:tha-undetcted sbaenes of
valuabilestata propeity, indluding, but rottivilled to;& a@ét@_~owr:ed.-d'eél< ant. & state-
awned compuier;

B). Toprovids effective-suparvly ot and eonitrol-ovérpurchasing procadyras, which diractly
ied-to lnadeq_ualerco,st,_cuntqinmenLmetheds»,-lncIUdJng the rebldding ofthe purchases
of goods and-sarvices ulllizing a system of [aigé uns‘imarv‘ma ¢hange orders; all-of
which errcolrdged wasté-of laxpayer funds.

“rhe fallure by lhe Juslices, ndividually and collactively, to carry out these necessary-and

proper-administrative dctivities constitute. a violation of the provislons-of Ganon | and Eanot !l of
the Wast Virginila Gode of Judicial- Gonduict. '

We, John Oiefington, Speaker-Pro Temporg-of the Hiuse of Delagates ot Wash Virglhla,
and Stephen J. Harrlsor, Clark theraof; tlo.- certify- (hat: e 'eibove;:;and'~'for;éé,o|ﬁg; Articles of
lm_pe‘achnientagall‘wsl‘dusﬂéés of (hE-Supreme Gourt of Aj&p’éals of West Virginla, wers édepted-
by the House of Delegates on tie Thirfesnth day-of August, 2018,

In Tastimony Whereof, we have signed our names harsurty ihis Fourtgenili day of August,

Johin Ovenn%n,

Spoaker Py Teimpsrest the House of Delegates

2018,

"étephsh J. Harflsor,

Clerk.of {ho. House. of Délegates
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The following letter from the Honorable Lee Cassis, Clerk of the West Virginia Senate, is
inserted into the Journal of the Court of Impeachment:

The Senate of West Virginia
Charleston

September 11, 2018

The Honorable Mitch B. Carmichael

Président of the Senate

And

The Honorable Members of the West Virginla Senate

Dear Mr. President and Members:

Pursuant to Rule 4 of the Rules of the Senate While Sitting as a Court of Impeachment, | have
this day designated Kristin Canterbury, the Assistant Clerk of the Senate, to serve as Clerk of the
Court of Impeachment in my absence. This designation will be filed in the Journal of the Senate
and the Journal of the Court of Impeachment.

Sincerely,

Lee Cassis
Clerk of the Senate

The Senate, sitting as a Court of Impeachment to consider proceedings against Robin Jean
Davis, Retired Justice of the Supreme Court of Appeais of the State of West Virginia; Allen H.
Loughry Il, Justice of the Supreme Court of Appeals of the State of West Virginia; Elizabeth D.
Walker, Justice of the Supreme Court of Appeals of the State of West Virginia; and Margaret L.
Workman, Chief Justice of the Supreme Court of Appeals of the State of West Virginia, met on
Tuesday, September 11, 2018, at 2:57 p.m.

“ The Honorable Paul T. Farrell, Acting Chief Justice of the Supreme Court of Appeals of the
State of West Virginia, assumed the chair and presided over the Court of Impeachment.

" The Presiding Officer then directed the Sergeant at Arms to summon fhe Manégers,' attorneys,
and respondents.

Wlthout objection, the Journal of the Court of Impeachment to consider proceedings against.
the various justices of the Supreme Court of Appeals of the State of West Virginia was considered
as having been read and approved.

The Managers, appointed by the House of Delegates to conduct the trial of Impeachment of
the various justices of the Supreme Court of Appeals of the State of West Virginia, to wit:
Delegates Shott, Hollen, Byrd, and Miller (Delegate Foster, one of the said managers, being
absent) entered the Senate Chamber and took the seats assigned them.

Brian Casto, Marsha Kaufmann, and Joe Altizer, counsel for the Managers of the House of
Delegates, accompanied said Managers.
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- Respondent Allen H. Loughry ll, Justice of the Supreme Court of Appeals of the State of West
Virglnia, and the respondents’ counsel entered the Senate Chamber and took the seats assigned
them,

The Presiding Officer informed the Managers, attorneys, and Respondents that the Court of
Impeachment had not adopted a resolution publicly reprimanding and censuring Chief Justice
Margaret L. Workman and Justice Elizabeth D. Walker and that the trlals would move forward.

The Presiding Officer then directed Mike Hissam, counse! for Elizabeth D. Walker, Justice of
the Supreme Court of Appeals of the State of West Virginia, to approach the podium.

The Presiding Officer stated that Ellzabeth D, Walker, Justice of the Supreme Court of
Appeals of the State of West Virginia, was charged In Article XIV of the Articles of Impeachment
and asked if Justice Walker admitted or denied the same. Mike Hissam, counsel for Justice
Walker, responded that Justice Walker denied the charge.

The Presiding Officer then set the trial date for Justice Walker for Monday, October 1, 2018,
at9 am,

The Presiding Officer then directed Steven R. Ruby, counsel for Margaret L. Workman, Chief
Justice of the Supreme Court of Appeals of the State of West Virginia, to approach the podium,

" The Presiding Officer stated that Margaret .. Workman, Chief Justice of the Supreme Court
of Appeals of the State of West Virglnia, was charged in Articles IV, VI, and X1V of the Articles of
Impeachment and asked if Chief Justice Workman admitted or denied the same. Steven R. Ruby,
counsel for Chlef Justice Workman, responded that Chief Justice Workman denled the charges.

The Presiding Officer then set the trial date for Chief Justice Workman for Monday, October
15, 2018. The Presiding Officer stated that pre-trial motions would be taken up at that time.

" The Presiding Officer then directed Allen H. Loughry I, Justice of the Supreme Court of
Appeals of the State of West Virginia, and John A. Carr, counsel to Justice Loughry, to approach
the podium.

- The Presiding Officer then asked Mike Hissam, counsel for Justice Walker, and Steven R.
Ruby, counsel for Chief Justice Workman, if the Respondents formally waive the reading of the
Articles of Impeachment. Mike Hissam, counsel for Justice Walker, and Steven R. Ruby, counsel
for Chief Justice Workman, responded that Justice Walker and Chlef Justice Workman waived
the reading of the Articles,

The Presiding Offlcer then asked Justice Loughry if he formally waived the reading of the
Articles of Impeachment. John A, Carr, counsel for Justice Loughry, responded that Justice
Loughry waived the reading of the Articles.

The Presiding Offlcer stated that Allen H. Loughry II, Justice of the Supreme Court of Appeals
of the State of West Virginia, was charged in Articles |, Ill, VII, VIII, IX, X, and XIV of the Articles
of Impeachment and asked if Justice Loughry admitted or denied the same, Allen H. Loughry I
responded that he denied the charges.

The Presiding Officer then set the trial date for Justlce Loughry for Monday, November 12,
2018, at 9 a.m.
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The Presiding Officer then directed the counsel for Robin Jean Davis, Retired Justice of the
Supreme Court of Appeals of the State of West Virginia, to approach the podium.

" The Presiding Officer stated a motion for pro hac vice admisslon of James M. Cole had been
filed for James M, Cole to appear as counsel on behalf of Retired Justice Davis during the Court
of Impeachment. The Presiding Officer then stated the motion was granted.

"The Presiding Officer then asked James M. Cole, counsel for Retired Justice Davis, if the
Respondent formally walves the reading of the Articles of Impeachment. James M, Cole, counsel
for Retired Justice Davls, responded that Retired Justice Davis waived the reading of the Articles,

The Presiding Officer stated that Robln Jean Davis, Retired Justice of the Supreme Court of
Appeals of the State of West Virginia, was charged In Articles I, 1V, V, and XIV of the Articles of
Impeachment and asked if Retired Justice Davis admitted or denied the same. James M. Cole,
counsel for Retired Justice Davis, responded that Retired Justice Davis denled the charges.

The Presiding Officer then set the trial date for Retired Justice Davis for Monday, October 29,
2018,

James M. Cole, counsel for Retired Justice Davis, stated a motion for continuance for filing
motions and reciprocal discovery had been filed, to which the House Managers did not oppose.

The Presiding Officer noted that Robin Jean Davis had retired from the office of Justice of the
Supreme Court of Appeals of the State of West Virginla and there were provisions relating to this
matter contained in the Rules of the West Virginia Senate While Sitting as a Court of Impeachment
During the Eighty-Third Leglslature and that the Constitution of West Virginia states, in part, that
tha removal from office is the only punishment in an impeachment [Art. IV, Sec. 9.

* Senator Trump then moved that, pursuant to Rule 13 of the Rules of the West Virginia Senate
While Sitting as a Court of impeachment During the Elghty-Third Legislature, Articles 11, IV, V,
and XIV of the Articles of Impeachment adopted by the House of Delegates be dismissed in so
far as they relate to Robin Jean Davis, Retired Justlce of the Supreme Court of Appeals of West
Virginia.

B ?ollowing extended discusslon,

‘The question being on the adoption of Senator Trump's aforestated motion,

The roll being taken, 'the yeas were: Arvon, Baldwin, Boley, Drennan, Facemire, Gaunch,
Jeffries, Palumbo, Plymale, Prezipso, Romano, Stollings, Swope, Trump, and Carmichael (Mr.
President)—15.

“The nays were: Azinger, Beach, Blair, Boso, Clements, Cline, Ferns, Karnes, Mann, Maroney,
Maynard, Ojeda, Rucker, Smith, Sypolt, Takubo, Unger, Weld, and Woelfel—19,

-_ Absent: None.

So, a majority of those present and voting not having voted in the affirmative, the Presiding
Officer declared Senator Trump's aforestated motion had not prevailed.
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Whereupon, the Presiding Officer stated the trial date for Retired Justice Davis would be
Monday, October 29, 2018,

~ Steven R. Ruby, counsel for Margaret L. Workman, Chief Justice of the Supreme Court of
Appeals of the State of West Virginia, stated a motion had been filed to set a trlal date and a
briefing schedule. He also stated a motion had been filed to set a Bill of Particulars.

John H. Shott, Chair of the Managers appointed by the House of Delegates, stated one of the
dates In the proposed briefing schedule had already passed and the House Managers questioned
the validity of certain motions under the Rules of the West Virginia Senate While Sitting as a Court
of .Impeachment During the Elghty-Third Legislature. Chairman Shott then stated the House
Managers objected to Chief Justice Workman’s motion for a Bill of Particulars.

The Presiding Officer stated a Bill of Particulars was a criminal type motion and this was not
a oriminal trial; therefore, the motion for a Bill of Particulars was denied. '

- The Preslding Offlcer recognized John H. Shott, Chalr of the Managers appointed by the
House of Delegates, to address the Court of Impeachment.

- Following a point of inquiry to the Presiding Officer, with resultant response thereto,
At 3:29 p.m., the Court of Impeachment to consider proceedings against the varlous justices

of the Supreme Court of Appeals of the State of West Virginia adjourned until Monday, October
1, 2018, at 9 a.m.
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September 10, 2018

Liee Cassis

Sendte Clerk

Room 211M, Bldg. 1
State Capitol Complex
Charleston, WV 25305

Re:  Inre Matter of Impedchiment Proceedings. Against Respondent Chief Justice
Margarel Workman

Dear €lerk Cassis:

Please find enclosed, for filing in the above referenced matter, Respondent’s Motion for a
Bill of Particulars,

A copy has been provided to all parties as indicated on the Certificate of Service,

Sine arely,
/Z L /M/X
Bnm L. Bailey
BLB/md
Enclosure o _
ce:  Honorable Paul T, Farrell
Honorable Roger Hanshaw
Honorable Ray Hollen
Honorable John Shott
Hohorable Rodney Miller
Honorable Andrew Byrd

EXHIBIT
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IN THE WEST VIRGINIA SENATE

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T. Fariell
Acting Justice of the
Supreme Court of Appeals of West Virginia
' Presiding Officer

RESPONDENT’S MOTION
FOR A BILL OF PARTICULARS

Regpondent Chief Justice Margatet Wotkman, by counsel, respectfully moves the
Presiding Officer for a tuling that Artjcle X1V, as presented to the Senate, is insufficient to permit
Respondent to prepaie an adequate defenise unless and until the Board of Managers submits a bill
of particulars explaining the charges. It is a fundamenta] tenet of due process that “the a¢eused
must be fully and plainly informed of the character and cause of the acensation. The Constitution
50 requirves. . . A bill of particulars is for the purpese of furnishing details omitted from the
acc.usa'tionvor indictment, to which the defendant is entitled before tiial.” -State v. Ervin, 238 W,
Va, 77, 88, 792 8.1.2d 309, 320 (2016) (¢itation 4nd internal quotation marks omitted); see also
W. Va. R, Crim, P. 7(£) (“The court may direct the filing of a bill of patticulars,”),

Alihough the word nowhere appears within its text, Article XIV appears to charge
Respondént — together Wwith three other justices - with “maladministration,” an impeachment
ground listed, but not-defined, in the State Constitution. See W, VA, CoNST, Att. 4, § 9. The article
alleges generally that the four justices “waste[d] s‘téte funds” in remodeling offices, coopting State-
owned vehicles for personal use, installing “unneeded” computers in their-residences, purchasing
working lunches, and framing personal items. The article asserts that some of those expenditures

could have been avoided had the Court timely adopted travel policies, individual tax-reporting



directives, and home computer policies, Funds spent in those and other categories could have been
reduced, according to the article, by more exacting oversight of State purchasing cards and
property inventories, by keeping better records of State vehicles, and by curtailing individual
discretion with respact to purchases made by change order, The article charges that the alleged
shortcomings in policy and administration constituted a failure by all the justices, “individually
and collectively.”

Respoidetit, however, 1% not onitrial together with the other three justices impeached by
the House of Delegates, If Respondent is declared guilty of Article XIV at th‘é conclusion of her
individual proceeding before the Senate, she alone will be subject to removal, Assuming, sirictly
arguendo, that Article XIV recites the essential elements of “maladministration,” Respondent is
yet entitled to know in advancé oftrial the specific a.cts or omissions the Board of Managers i ntends
to prove, and the corresponding portions of the charge to which those acts or omi.s‘sion,s. are
intended to relate. See Fed'n Window Glass Co, v. Cameron Glass Co., 58 W, Va, 477, 52 8.E,
518, 520 (1905) (“The object of a bill of particulars is to specify the clainy and prevent surprise on
the trial.” (citation omitted)); ¢f syl. pt. 3, Stare v. Baltimore & O. R, Co., 68 W. Va. 193, 69 8.E,
703 (1910) (trial court’s refusal to require bill of particulars where rafl company charged with
obstructing public road — but indictment failed 1o specify offending train and crew —— “is
prejudicial, and may be cause for reversal™),

1t is likewise necessary for Respondent to be informed of the relevant timefiame underlying
the charges and, depending on that témperal breadth, the theory of culpability, That is, does the
Board of Managers seek to hold Respondent constitutionally responsible for administrative acts
and omissions occurring when she was but a single voting justice of the Court, ot is her potential

exposute confined to the Couit’s alleged acts and omissions during her tenure as Chief Justice in



20157 If the latter, then s it the Board of Managers® position that Respondent’s title and office of
Chief Justice render her vicariously liable for actions taken by majority-vote, regardless .of how
she voted? Those questions suggest distinctively different means of preparing Respondent’s
‘ defense to Article XIV at trial, but trial is much too late for the ariswers to finally be revealed.

The visk of surprise and resultant prejudice is particularly palpable here, Without a
particularized - description of the charges and theories against her, Respondent will have an
inordinately short time to prepare to defend herself against a multiplicity of 'allegati.gx;’s, many of
which, confusingly, were refuted o their face by the evidence before the House, For example, it
is undisputed that Respondent “requested to develop written poligies for P-card usage” while she
was Chief Justice, though thoée} efforts were frustrated by the Adminisirative Director, See
Transeript of House Judiciary Committee Proceeding Regarding the Impeaalnﬁent of West
Virginia Supreme Court Justices (*Tr.”) at 1691-92, 1772-75. Similarly, Respondent as Chief
Justice asked that an organizational chart be developed for the Court, see id, at 1764, 1‘epea_te_dly
and forcefully requested the Administrative Director to pinpoint the source of the Count’s “sperd-
down” of its reappropriated funds, see id 348-49, 1227-28, and questioned the spending on
renovations to the Court’s leased space at City Center East, see id. 377-78. Respondent was
exonerated of any wrongdoing with regpect o the use of State vehicles, see idl, 64, and the House
expressly declined to impeach her for “uninecessaity and lavish spending in the renovation and
remodeling of hei personal office.” Jd 1953,

Plainly, many of the allegations set forthi in Article XIV do not apply to Respondent, But
if she is nonetheless constrained to éxpend valuable time and resources to defend against those
dubioué aceusatidns of wrongdoing, her defenseé 1o the remainder of Article XTIV — and, indeed,

to both articles of which she stands accused — will inevitably and irretrievably be prejudiced, The




IN THE WEST VIRGINIA SAENATE

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T, Faryell
Acting Justice of the
Supreme Court of Appeals of West Virginia
Presiding Officer

I hereby certify that on this 10th day of September, 2018, a true and correet copy of the
foregoing RESPONDENT’S MOTION FOR A BILL OF PARTICULARS was served by
electronic mail and by depositing a true copy thereof in the United States mail, first class, postage

prépaid, in envelopes upon the following:

Honorable Roger Hanshaw Honorable Ray Hollén
Room 408M, Bldg. 1 Room 224E, Bldg. 1
1900 Kanawha Blvd. E. 1900 Kanawha Blvd. E.
Charleston, WV. 25305 Charleston, WV 25305
Honorable John Shott Honorable Rodney Miller
Room 418M, Bkig. 1 Room [50R, Bldg, |
1900 Kanawha Blvd, E, 1900 Kandwha Blvd, E.
Charleston, WV 25305 Charleston, WV 25305

Honorable Andrew. Byrd
Room 151R, Bldg. 1
1900 Kanawha Blvd, E.
Charleston, WV 25305

B{déﬁ\/%* L. /é?/oél
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Charleston, WV 25301 . ilasseraom
Tal: 304.345,6666

Toll Free: 877.8562,0342
‘Fax; 304,342,110

BAILEY GLASSER |

September 21,2018
Lee Cassis
Senate Clerk
Room 211M, Bldg. 1
State Capitol Complex
Charleston, WV 25305

Re:  Inre Matter of Impeachment Proceedings Against Respondent Chief Justice
Margaret Workman

~ Dear Clerk Cassis:

Please find enclosed, for filing in the above referenced matter, the following documents:

1. Joint Motion to Set Briefing Schedule

2. Chief Justice Workman’s Motion to Dismiss Article IV and Article VI as Lacking
Evidence of Knowledge or Intent '

3. Chief Justice Wotkman’s Motion to Dismiss Article IV and Article VI for Lack of
Statutory Violation

4, Chief Justice Workman’s Motion for More Definite Statement

5. . Chief Justice Workman’s Motion to Dismiss Article XIV as Unconstltutlonally
Vague

6. Chief Justice Workman’s Motion to Dismiss Article XTV as Barred by Principles
of Agency

7. Chief Justice Workman’s Moﬁon to Dismiss Article XIV(A)

8. Chief Justice Workman’s Motion fo Dismiss Article XIV(B)

9. Chief Justice Workman's Motion to Dismiss Article XIV(C)

. 10, Chief Justice Workman’s Motion to Dismiss Article XIV(D)

11. Chief Justice Workman’s Motion to Dismiss Article XIV(E)

12. Chief Justice Workman’s Motion to Dismiss Article XIV(F)

13, Chief Justice Workman’s Motion to Dismiss Article XIV(()

14. Chief Justice Workman’s Motion to Dismiss on Grounds Stated in Petition for
Writ of Mandamus

15. Chief Justice Workman’s Motion for Contlnuance
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Lee Cassls
Saptember 21, 2018
Page 2

Copies have been provided to all parties as indicated on the Certificates of Service.

Should you have any questions please contact me.

Sincerely,

SRR/md

Enclosures

ce: - Honorable Paul T. Farrell
Honorable John Shott
Honorable Andrew Byrd
Honorable Geoff Foster
Honorable Ray Hollen
Honorable Rodney Miller
Chief Justice Workman
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IN SUPREME COURT OF APPEALS OF WEST VIRGINIA

STATE OF WEST VIRGINIA ex rel.
MARGARET L. WORKMAN,

Petitioner,
Civil Action No,
v, -

MITCH CARMICHAEL, AS PRESIDENT
OF THE SENATE; DONNA J. BOLEY, AS
PRESIDENT PRO TEMPORE OF THE
SENATE; RYAN FERNS, AS SENATE
MAJORITY LEADER; LEE CASSIS,
CLERK OF THE SENATE; AND THE
WEST VIRGINIA SENATE,

Respondents.

MOTION FOR DISOUALIFICATION

TO THE, HONORABLE JUSTICE,
PAUL T, FARRELL:

NOW COMES the Petitioner, Chief Justice Margatet L. Workman, and respectfully
moves Your Honor to recuse himself from participating in the judgment of this matter for the
following reasons:

1. The Petitioner is filing a Petition for a Writ of Mandamus with the Supreme Court

" of Appeals of West Virginia concerning the impeachment proceedings before the West Virginia

Legis'lgtm'e.

2 Rule 33 of the Rules of Appellate Procedure states: “Upon appearance in any case
in this Court, counsel of record must inform the Clerk, by letter with a copy 1o the opposing parties,
of any circumstance presented in the cése in which a disqualifying interest of a Justice may arise

under Canon 2, Rule 2.11”_and that “A Justice shall disqualify himself or herseli“, upon proper

EXHIBIT
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motion or sua sponte, in accordance with the provisions of Canon 2, Rule 2.11 of the Code of
Tudicial Conduct or, when sua sponte, for any other reason the Justice deems appropriate,”
3. Rule 2,11 provides:

" (A) A judge shall disqualify himself or herself in any proceeding in which the judge’s
impartiality might reasonably be questioned, including but not limited to the following
circumstances: , _
(1) The judge has a personal bias or prejudice concerning a party or a party’s lawyer, or
personal knowledge of facts that are in dispute in the proceeding,

(5) The judge: . . . (d) previously presided as a judge over the matter in another court. (emphasis -
added) ‘

- 4, Your Honor is presiding over the impeachment proceedings which are the subject
of the Petitioner’s Petition for a Wri; of Mandamus.

5. Further, Your Honor was appointed to his role as Justice of the Supreme Court of -
Appeals of West Virginia by the Petitioner on August 9, 2018, See Aug. 9, 2018, Administrative
Order, attached as Exhibit A,

6. Appellate Rule 33 warrants recusal for the reasons listed in Judicial Canon 2.11 and
for any other reason the Justi oo deems appropriate. The Petitioner tespectfully requests that Your
Homnor exercise that disézretion and recuse himself. The Petitioner believes that recusal is
appropriate because Your Honor is also presiding over the impeachment proceedings before fhe |
West Virginia Senate. Further, Your Honor was appointed to his position on the Supfeme Court
of Appeals of West Virginia by the Petitioner. This, at a mim'murﬁ, creates a concern about the
appearance of partiality for the Petitioner, The Petitioner is entitled to have her Petition for a Writ
of Mandamus considered free from any question: of whether those who hear her case are impartial,
The separation of the proceedings before the Senate and the proceedings in the Supreme Court of

Appeals of West Virginia is of critical significance to preserve impartiality, both in actuality and



in appearance, This leads to the conclusion that Your Honor’s impartiality might reasonably be
questioned and respectfully warrants recusal,
WHEREFORE, the Petitioner respectfilly moves Your Honor to recuse himself in this

matter.

MARGARET L. WORKMAN
By Counsel

2SN

alcéJ illiams, Bsq 11e WVSBN 4062)
MelissaZ‘oster Bird, Efquire (WVSBN 6588)
Thomas M. Hancock; Esquire (WVSBN 10597)
Christopher D. Smith, Esquite (WVSBN 13050)
NELSON MULLINS RILEY &
SCARBOROUGH LLP

949 Third Ave., Suite 200

Huntington, WV 25701

Phone: (304) 526-3500

Fax: (304) 526-3541

Counsel for Petitioner
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Judge Paul T. Farrell, Jr., appointed to Supreme Court

For immediate release

CHARLESTON, W.Va. - Judge Paul T. Farrell will serve as a Supreme Court
Justice during the suspension of justice Allen Loughry, according to an order Chief
Justice Margaret Workman filed late Thursday.

' “Court employees have received many inquiries about whether the work of the
Court will continue as scheduled inl the term that begins Sept. 5. It-will. The Court
calendar is set and the docket will proceed as usual,” Chief Justice Workman said.

“Supreme Court Justices are Constitutionally required to keep the Court open and
will continue to fulfill their Constitutional duties,” Chief Justice Workman further said,

Judge Farrell was appointed to the bench in the Sixth Judicial Circuit (Cabell
County) by Governor Earl Ray Tomblin on February 14, 2011, and was elected in 2012,

Judge Farrell was born in Huntington, He graduvated from Xavier University in
1971 and West Virginia University College of Law in 1978.

At the time of his appointment to the bench he had been practicing law at Farrell,
Farrell, & Farrell, PLLC, for fifteen years. He also previously served as Assistant
Attorney General for West Virginia (1978), Counsel for the West Vir ginia Senate
President (1982-1989), Administrative Law Judge at the West Virginia Department of
Employment Security (1988-1990), Hearing Examiner for the West Virginia Workers®
Compensation Board (1985-1988), Adjunct Professor of Criminal Justice at Marshall
University (1982-1985), Assistant Trust Officer at First Huntington National Bank (1978~
1980), Assistant Cabell County Prosecutor (1982-1990), solo practitioner (1980~ ~1990),
and Assistant United States Attorney (1990-1995), Judge Farrell served in the U, S, Army
from 1971-1973 as a First Lieutenant,

Judge Farrell is active in the Funtington community, having served as Little
League president and coach, youth soccer coach, high school and college soccer referce,
and as a volunteer at Hospice of Huntington and Habitat for Humanity.

He is married to Chatlene M. Farrell and they have three sons and seven
grandchildren,

i




ADMINISTRATIVE ORDER.
SUPREME COURT OF APPEALS OF WEST VIRGINIA

RE: ASSIGNMENT OF THE HONORABLE PAUL T. FARRELL, JUDGE OF THE
SIXTH JUDICIAL CIRCUIT, TO THE SUPREME COURT OF APPEALS OF
WEST VIRGINIA
WHEREAS, Menis B, Ketchum, former 3ustioe of the Supreme Court of Appeals of

West Virginia resigned, effective July 28, 2018, The resignation of Menis E, Ketchu_m

creates 4 vacancy on the Supreme Court of Appeals, and the ﬁoﬁee of such vacancy was |-

) provided to the Governor of the State of West Virginia. |
WHERTEAS, by order entered on June 8, 2018, Allen 1, Loughry II, Justice, was

suspended without pay, and is prohibited from hearing any oivil or crimina] matter or |

| performing any other judiclal fmctions during the pendency oF the judieial disciplin&ry
proceedings against him. As a result of' this suspension Chief Justice Margaret L. Workman
det;ﬂns it is necessary to assign a judge to provide assistance on the Supmme' Court of
Appeals during the suspension of Allen H. Loughry 1.
IT IS THEREFORE ORDERED, that the Honorable Pau T. Farreil, Tudge of the
Sixth Judicial Circuit, be, and he is hercby temporarily assigned to the Supreme Court of
"Appeals of West Virginia under the provisions of article VIII, section 8 of the Constitution
of West Virginia, with said assignment comumencing on August 9, 2018' and continving
until the Chief Justice determines that the assistance is no longer necessary.

WHEREAS, Articles of Impeachment have been adopted. by the House Judiciary




in the manuer provided by law,

Conutniltee to be presented to the House of Delegates. Pursuant to the provisions of article
VIII, section 8 of the Constitution of West Virglnia, and the Rule of Necessity, it is forther
ORDEREb that if the Articles of Impeachment proceed to the Senate, the Honorabls Paul
| T. Farrell, .Judge of the Sixth Judicial Circuit be, and is hereby assigned to the Supreme
Court of Appeals of West Virginia as the Acting Chief Justice for said ‘impeaohment

proceedings.

It is further ORDERED that the Acting Chief Justice Paul T Farrell appoint other
Justices to preside as needed.
IT IS FINALLY ORDERED, that the Clerk of the Supreme Court of Appeals of

West. Vitginia record this Order in the Office of said Clerk and that lél'oceedings be held

ENTERJ?;D: /448,1&% 9 2018

%a% I, Wm-lun;an" - /
Chief Justice

Attest:@#ﬁ«/%&/u%‘ i
Edyfhe Nash Gaiser 5
 Cledk of Court
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IN THE WEST VIRGINIA SENATE - By

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T. Farzell
Acting Justice of the
Supreme Court of Appeals of West Virginia
Presiding Officer

CHIEF JUSTICE WORKMAN ’S MOTION TO DISMISS ON GROUNDS STATED IN

Respondent Chief Justice Margaret L. Workman (“Respondent”) has petitioned the
Supreme Court of Appeals of West Virginia for a writ of mandamus with respect to the instant
impeachment proceeding (the “Petition”). See Exhibit A. The Petition explains numerous
infirmities in the impeachment proceeding, including violations of the constitutional sepatation of
powers, precedent on the appoiniment of senior status judges, the. right to due process, and
procedural requirements for impeachment in the House of Delegates. Respondent respectfully
requests the dismissal of the Articles of Impeachment against her for the reasons stated in the
Petition, which is included with this motion and incorporated by reference herein,

' CHIEF JUSTICE MARGARET WORKMAN

By Counsel:

Benjamin L. Baildy (WVSB #200)
bbailey@baileyglasser.com
Steven R. Ruby (WVSB #10752)
stuby(@baileyglasser.com
Raymond S. Franks IT (WVSB #6523)
rfranks@baileyglasser.com

Holly J. Wilson (WVSB #13060)
hwilson@baileyglasser,com
BAILEY & GLLASSER LLP

209 Capitol Street

Charleston, WV 25301

T: 304-345-6555

F: 304-342-1110

Counsel for Respondent

EXHIBIT
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STATE OF WEST VIRGINIA

Ata Regular Term of the Supreme Court of Appeals continned and held at
Charteston, Kanawha County on the 9% day of Septenber, 2005, the following order
was made and entered;

State of West Vivginia ex rel.

Vie Sprouse, Individually

and i his capacity as West Virginia
Senate Minority Leader, Petitioner

vs.) No. 32854

Joseph A, Manehin, I, Governor-of the State of Wast Virgdnia;

{ Barl Ray Toniblin, President of the West Virginia Senate;

Robert 8. Kiss, Speaker of the West Virginia House of
Delegates, Respondents:

On a former day, to-wit, September 9, 2008, came fue petitioner, Vic Spronse, by
Martin J, Wright, Jr., his antorney, and presented to the Court his peition praying for a

writ of mandamus to be direcred against-Joseph A, Manchin, Governor of the State of

West Virginia; the Honombl‘e‘Earl Ray Towblin, President of the West Virginia Senate; |

and the Honorable Robert S, Kiss, Speaker of the West Virginia House of Delegates, and !

Turther praying that a stay issus, as therein set for(h

Upon sonsideration whereof, the Court is of the opinion that a rule to show cause

should be awarded hereln, If is therefore eonsidered and ordered that & rule do issue,
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directed aéainﬁ the respondents and returnable before this Court at 9:00 o’clack-a.m. on
Monday, September 12, 2005, directing ti¢ said respondents to show cause, if any they
can, why a writ Qf mandanus should not be awatded hevelds, as praycq 'fc)r by the petitioner
in his said petition. ‘ .
It is further ordexed thatthee utfectweness of the Followmg I.m:ruagc contduxed thhm
item thrée of the Govcmor $ Proclannuon dateﬁ Septcmber 6 2005 be and hemby i,

stayed until further order of this Court: “by an ampunt not to exceed ong percent of the

*sales price’ as defined in subdivision (35) subsection (b), sec;t.ié_n two, article ﬁfteen—bﬂ 7

chapter eleven of the Code of West Virginia.” Chief Justice Albright would refuse.
Justice Starcher not voting.

It is finally ordered that me xespondems ﬁle awgitten 1esponsc ta thie Rule Tashow

Causa before 9:000 ckock . o Sunduy, Septembbr 11 2005 Said rwpouses shall he -

delivered as. elemonlc amchmems o an evmm_l message addréssed 1o

_ [rorypeny@conrtswv org]

Chief Justice Albright does not wish 1o grant begause n the first instance, this i3 a
mager between the Bxecutive and Legislative branches, No response has been filed by the
Legislative branch nor has there béen any action by them that would Indicite teir desire

to dea] with the contested subject of the Call or go bayond the Timited language of the Call,

Accordmgly, this matter is absolutaly prematum The. leyslamre in its owi ngl\t has

the nbxluy w0 make B Judgment as to what is mmsumnonal and what Is not. The }:xecuuve

has the samé right In its c:\pac,lty.. Ouwr a(:uon;ts:appropttqtc a;ﬂy.gvhamhaw ish _41spnxte
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between those two branclies. Our intrusion before thére is actlon indicating there is s

dispute is obviously premature. Por éxamplc, one or both houses way glect iot 1o-¢ven

deal with the subject, On the other hzmd, a dispute might arige if the Legistature undertook

to adapt & lziwthat a‘p;ﬁeamd to be beyond the lél‘lguageh—f the Call. As this Coutthas said

in the past, the Legislature cannot delegate its paower to a member or a committee, The
Legislature speaks by the bills and resolutions it adopts, Consequently, .uutﬂ there is
action, w«= have uothmg upcm whlch to ad;udxcate. and our tespect for their equal

A mmztxtutmnnl smndmg dlctatas thu we - shuuld ot irmude bf:fore a dispute exists. Since
tha Legxslamre bas taken no acuon cantrmy 1o the Cal], 10 dispute emst,s, and Ltus Cmm,
by Issuance af tlw. rule 18 about o enter ujon the task of givmg an advmory opinion.

i - A Jusuce. Starcher refuses to vote on Mr. S’pronsa’s petidon o this fe. Fxrst, it is

| - absolutely premawre, The Court has, in the pust, consistently requested a response from
an oppasing iitig(mt prior to taking any acﬁon in a matwer such as_umé presened in tliis
petitiou. Secand, this Cduﬁ should not te ;iiuerfeﬁring with the orderly s:pérat.inn of the
Lagxslauve and Exeeutf ve br dnches of govmmrnt by !akmg premnprwe action” with

' respect t_o .po_t_ent_;al' .I@g&slauqn. -Qm -ay‘stem’ of g@yemmjmn_t proy-ldc& mm» courts are f
|| review iggi-§lsxtion-~aﬁcr it is passed, Qhen ccciues"fgd. _‘ﬁ‘o“tA éﬁidg the legislative pf@ej;_zss,

Therefore, I would request a response by thé Bxeoutive and the oher rei:pqmluucs 0-the -

petition. Then, and only tlxcn; would T decide whether the Supreme Court should réview
_the issues presented in Mr, Sprouse’s petition.

- Service of a copy of this order upon all parues hetein shall constitute sufficient
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notice of its contents,

A True Copy
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IN THE WEST VIRGINIA SENATE

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T. Farrell
Acting Justice of the
Supreme Court of Appeals of West Virginia
Presiding Officer

CHIETR JUSTICE WORKIMANS MOT

Respondent Chief Justice Margaret Workman, by counsel, respectfully moves the
Presiding Officer to eﬁter an order continuing the trial from its currently scheduled date until after
the Novembet 6, 2018 election. The scope and nature of the negative publicity which has attended
evety aspect of this case has created a prejudicial environment, especially in light of the upcoming
election, which threatens Respondent’s right to a fair and impartial impeachniont trial,

It is a fundamental principle that “due process requires thét the acoused receive & trial by
an impartial jury free from outside influences,” Sheppard v, Maxwell, 384 U.S. 333, 362 (1966);
see 1.8, Const. amend. V3 U.S, Const, amend. XIV; W. Va. Const, art. III, § 10, The United States
Supreme Court has further explained that “Igliven the pervasiveness of modern communications
and the difficulty of effacing prejudicial publicity from the minds of the jurors, the frial courts
must take strong measures to ensure that the balance is ne-ver weighed against the accused,” Id,
(emphasis added). And “whete there is a reasonable likeh'hOf)d that prejudicial news prior to trial
wiil, ptevent g fair trial, the judge should contin.ue the case until the threat abates.” Id. at 363;
accord State ex rel, Tuqker v, McBride, No. 11-0593, 2012 WL 3194048, *10 (W. Va. Mar. 9,
2012) (“The alleviation of negative pretrial publicity constitutes one potential ground for the

granting of a continuance.”).

EXHIBIT
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- In light of the publicity surrounding this case, the timing of Chief Justice Workman’s could
hardly be more-prejudicial. Chief Justice Workman is set to go to trial on Qctober 15, Her trial
would conclude shortly before the November 6 election, in which half the Senate will be on the
ballot, Although the Senators, sitting as a Court of Impeachment, will undoubtedly make every
effort to sepatate their consideration of the impeachment case from the effect it miglt have on their
reelection, there is simply too great a risk that electoral considerations will influgnce them.

- WHEREFORE, Respondent respectfully requests that the Presiding Officer continue
Respondent’s trial until after the November 6, 2018 election.

CHIEF JUSTICE MARGARET WORKMAN

By Counsel:

Raymond S, :'i*ranks T (WVSB #6523)
rivankig 'ha;lwszldsw Lol

BAILFY & GLAS SER LLP
209 Capitol Street
Charleston, WV 25301

T: 304-345-6555

F: 304-342-1110

Counsel for Respondent



IN THE WEST VIRGINIA SENATE

IN THE MATTER OF IMPEACHMENT PROCEEDINGS AGAINST
RESPONDENT CHIEF JUSTICE MARGARET WORKMAN

Honorable Paul T. Farrell
Acting Justice of the
Supreme Court of Appeals of West Virginia
Presiding Officer

CERTIFICATE OF STRVICE

] hereby certify that on this 21st day of September, 2018, a true and correct copy of the

foregoing CHIEF JUSTICE WORKMAN’S MOTION FOR CONTINUANCE was served by

electronic mail and by depositing a true copy thereof in the United States mail, first class, postage

prépaid, in envelopes upon the following:

Honorable John Shott
Room 418M, Bldg. 1
1900 Kanawha Blvd, B,
Charleston, WV 25305

Honorable Andrew Byrd
Room 151R, Bldg, 1
1900 Kanawha Blvd. E.
Charleston, WV 25305

Honorable Geoff Foster
Room 214E, Bldg, 1

1900 Kanawha Blvd. E.
Chatleston, WV 25305

Honorable Ray Hollen
Room 224E, Bldg, 1
1900 Kanawha Blvd. E,
Charleston, WV 25305

Honorable Rodney Miller
Room 150R, Bldg. 1
1900 Kanawha Blvd, E.
Charleston, WV 25305

Bcnifm z L Brallléyr (WVSB #200)
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OF WEST VIRGINIA
ToEY

No. 18-0816

State of West Virginia ex rel, MARGARET L. WORKMAN,

Petitioner,

¥

MITCH CARMICHALL, President of the West. Virginia Senate;
DONNA-J. BOLLY, President Po Tempore of the West Virginia Senate
RYAN FERNS, Majority Leader of the West Virginia Senate;

LEE CASSIS, Clerk of the West Virginia Senate; and the

WEST VIRGINIA SENATE,

Respondents.

JUSTICE WALKER’S RESPONSE TO REQUEST TOR STAY

Although Justice Elizabeth D, Walker is not a party to this.case, sheisa
party to the impeachment proceedings that are the subject of this case. In that
capageity, she submits this response to Chief Justice Workman”s pending request
for stay.

Justice Walker’s impeachment trial is scheduled to begin before the West
Virginia Senate on October 1, 2018, at 9:00 a.m. Justice Walker ’is- ready, willing,

arid eager to present her case before the Senate. As a result, she respectfully

requests that this Coutt not issue a stay affecting her trial,

EXHIBIT




Respectfully submitted,
Hon. Elizabeth D, Walker

By Counsel

Michael B. Fissam (WVSB #11526)

I, Zak Ritchie (WVSB # 11705)

Ryan MeCune Donovan (WVSB # 11660)
Hiss M FORMAN DONOVAN RITCHIE PLLC
P.0. Box 3983

Chatleston, WV 25339

(681) 265-3802 gffice

(304) 982-8056 fux
mhissam@hfdilaw.com
zeitchie@hfdrlaw.com
rdonovan@hfdrlaw.com.




CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served today, September 26, 2018,
by clecnomo mail, U S. Mall, or both on the followmg

Marc. B, Williams

Melissa Foster Bird

Thomas M. Hancock

Chuistopher D. Smith

NELSON MULLINS RILEY & SCARBOROUGH LLP
949 Third Ave., Suite 200

Hunhngton WV 25701

mare.williams@nelsonmullins, con

C’ounsel for Petitioner

I%Ion, Miteh Carmichael
Hon. Ryan Ferns

Room 227M, Building 1
State Capitol Complex
Chatleston, WV 25305

Hon, Donna J. Boley
Room 206W, Building 1
State Capitol Complex:
Charleston, WV 25305

Leg Cassis

Room 211M, Building 1
State- Capitol Complex
Charleston, WV 25305

West Virginia Senate ¢/o Patrick Morrisey
Office of the West Virginia Attorney General
Room 26E, Building 1
State Capitol Complex

Ch zu leston, WV 253 05

TEL 2, /%Zi’m-

Michael B. Hissam (WVSB# 11526) -







2. Your Honor is also involved in the impeachment proceedings currently pending
before the West Virginia Senate. Earlier this year, the Judicial Investigation Commission
investigated ethics complaints regarding Petitioner’s conduct, some of which are also the subject

of the current Articles of Impeachment pending before the West Virginia Senate.

3. The Judicial Investigation Commission, with Your Honor serving as Commission
Chair, broke from its traditional policy and took the “unusual step” of issuing a press release,
stating that the Petitioner had been “cleared of wrongdoing” See Judicial Investigation
Commission Press Release, attached as Exhibit A; see also, e.g., WSAZ News Staff, 3 W. Va.
Supreme Court Justices Cleared of FEthics Complaints, WSAZ NEWS CHANNEL,
https://www.wsaz.com/content/news/3-WV a-Supreme-Court-justices-cleared-of-ethics-

complaints-488930021.html (last updated July 23, 2018, 5:49 PM), attached as Exhibit B.

4, Since the Judicial Investigation Commission issued its press release, Your Honor
has been subpoenaed to appear and testify in related impeachment proceedings involving Justice
Beth Walker. See Witness List and Subpoena to the Honorable Ronald E. Wilson, Sept. 24, 2018,

attached as Exhibit C.

5. At this time, it is unclear whether Your Honor will similarly be subpoenaed to
appear and testify in the impeachment proceedings against Petitioner. However, Your Honor’s
role as Chairman of the Judicial Investigation Commission and requested appearance in related
impeachment proceedings suggests that Your Honor may very well be a witness in the

impeachment proceedings against Petitioner.

6. Rule 33 of the Rules of Appellate Procedure states that a Justice “shall disqualify

himself or herself, upon proper motion or sua sponte, in accordance with the provisions of Canon



2, Rule 2.11, of the Code of Judicial Conduct or, when sua sponte, for any other reason the Justice

deems appropriate.”

7. Rule 2.11(A) of the Code of Judicial Conduct provides that “a judge shall
disqualify himself or herselfin any proceeding in which the judge’s impartiality might reasonably
be questioned, including but not limited to ... (5) The Judge: ... (c) was a material witness

concerning a matter.”

8. Your Honor is listed as a potential material witness in impeachment proceedings
related to Petitioner’s claims and has been served with a subpoena to appear and testify in those
proceedings. Furthermore, Your Honor could also be a witness in the impeachment proceedings
against Petitioner. Accordingly, we respectfully request that Your Honor recuse himself from this
matter pursuant to the requirements of Appellate Rule 33 and Rule 2.11 of the Code of Judicial

Conduct.

9. Beyond the requirements of Rule 2.11(A)(5)(c), Your Honor’s role as the Chairman
of the Judicial Investigation Commission further suggests that disqualification is warranted in this
case. In the role of Chairman, Your Honor has taken the “unusual step” of making a public
statement regarding the merits of ethics charges against Petitioner, many of which are the subject
of the pending impeachment proceedings. Notably, Your Honor’s role in both this matter and the
matters of impeachment pending before the West Virginia Senate have already come into question
in the media. See Brad McElhinny, Judge named to hear Justice Workman’s case is also an
impeachment witness, WV METRONEWS, http://wvmetronews.com/2018/09/26/judge-is-named-
to-hear-justice-workmans-case-but-is-also-an-impeachment-witness/ (Sept. 26, 2018, 9:03 AM),

attached as Exhibit D. This media attention and Your Honor’s previous public statements













Judicial Investigation Commission closes complaints

against Justices Davis, Walker, and Workman
For immediate release

CHARLESTON, W.Va. ~ The West Virginia Judicial Investigation Commission (JIC)
announced today it has investigated ethics complaints against three Supreme Court Justices
and closed the cases without taking any disciplinary action,

Justices Robin Jean Davis'and Beth Walker and Chief Justice Margaret L. Workman

" agreed to the release of letters to them from the JIC informing them of the JIC's conclusions.

The Complaints were opened against the Justices by Judicial Disciplinary Counsel -
earlier this year. This closes all outstanding complaints against them,

The JIC governs the ethical conduct of judges and is charged with determining whether
probable cause exists to formally charge a judge with a violation of the Code of Judicial
Conduct, The JIC is the same body that investigated allegations against Supreme Court

‘Justice Allen Loughry and filed a 32-count statement of charges against him on June 6.

JIC policy is to not acknowledge the existence of complaints against judicial officers
until probable cause has been found to issue a statement of charges or an admonishment.
“We are taking the unusual step of making our findings public in these cases because
Supreme CourtJustices are the highest judicial officers in West Virginia. It is important for
the public to know that allegations against them have been thoroughly investigated, and
thcy have been cleared of wrongdoing,” said Commission Chairman Ronald Wilson, a judge
in the First Judicial Circuit (Brooke, Hancock, and Ohio Counties),

The three sitting Justices voluntarily agreed to be interviewed by the JIC.

The Judicial Disciplinary Counsel filed complaints against the three Justices alleging
they violated Rules 1.1,1.2, 1.3, 3.13 and 3.15 of the Code of Judicial Conduct because they
used state funds to pay for lunches for themselves, their administrative assistants, and

court security officers while they were discussing cases and administrative matters in
conference.

The JIC found the lunches reduced the amount of time attorneys spent in court (and
thus reduced legal fees).and allowed visiting judges to return to their circuits in time to do
other work the same day. The working lunches made the court “run more efficiently and
effectively on argument docket and administrative conference days,” the letters say. The
letters note that both the Internal Revenue Service and the West Virginia Ethics
Commission consider pald working lunches an acceptable expense because they i lmprove
efficiency.

The letter to Justice Wa]ker indicated that the lunch practice was longstanding when
she joined the Court on January 1, 2017. “You had no involvement in the original decision
to prowde working lunches on argument and administrative conference days and you had
no reason to challenge the practice at the time you took office because it was well-known
and well-established practice,” the letter to Justice Walker states.

The letters to the other Justices note that “Perhaps the only criticism that the JIC can
make is that you failed to reduce the policy to writing - with well-established guidelines -
for the purchase of the working lunches. By failing to do this, you unnecessarily opened the
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door to unfair publlc criticism of an otherWISe appropriate method for conductmg the
business of the Court.”

Letters to Chief Justice Workman and Justice Davis indicate, in footnotes, that the
Commission also investigated other allegations agamst them and found that they did not
violate the Code of Judicial Conduct.

W Justice Davis’ stops at a political rally in Parkersburg and a political event at the
Raleigh County Armory while on Court business trips were “incidental to court
business,” the letter to Justice Davis said. “After a thorough review, the
Comumission helieves that you did not violate the Code of Judicial Conduct since
the primary purpose of the travel was for court business and the political events
were ancillary, did not require additional travel, or expense payments.”

® Justice Davis hosted parties at her homes in Charleston and Wyoming. “The fact
that you paid for the majority of the costs for the dinners associated with the
Circuit Court Conferences actually saved the state money,” the letter to Justice
Davis says. “The costs paid for by the Court associated with the 2011 and 2013
dinners are normal costs that would have been paid by the agency for a banquet
that would have been held at the hotel or at some other location in the city. After
a thorough review of this evidence, the Commission also finds that there is no

~ probable cause to charge you any violation of the Code of Judicial Conduct.”

M The Commission on Special Investigations reported to the JIC that Chief Justice
Workman may have hired one or more people who worked on her 2008 judicial .
campaign as “ghost” employees. A ghost employee is someone who is put on the
payroll but does not do any work. “Following a thorough investigation into this
claim, the Judicial Investigation Commission finds there is no probable cause to
charge you with a violation of the Code of Judicial Conduct.”

Contact: Teresa A, Tarr, Chief Counsel
Judicial Investigation Commission
{304) 558-0169
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3 W.Va. Supreme Court justices cleared of ethics
complaints

By WSAZ News Staff | Posted: Man 5:23 PM, Jul 28, 2018 | Updated; Man 5:49 PM, Jul 23, 2018

CHARLESTON, W.Va. (WSAZ) -- A commission tasked with governing the ethical conduct of judges in West Virginla
has cleared three justices without taking any disciplinary action.

The Judicial Investigation Commission (JIC) investigated ethics complaints against state Supreme Court Justlces
Robin Jean Davls and Beth Walker, as well as Chief Justice Margaret L. Workman,

"We are taking the unusual step of making our finclings public In these cases because Supreme Court Justices are

the highest judicial officers In West Virginia,' said Commisslon Chalrman Ronald Wilson, a judge in the First Judiclal
Clrcuit. "It is Important for the public to know that allegations against them have been thoroughly investigated, and

they have been cleared of wrongdoing.'

It was the Judiclal Disciplinary Counsel that opened the complalnts earlier this year. The decislon from the JIC closes
the cases and all outstanding oomplamts against the justices,

The state Supreme Court established the JIC. its purpose Is to determlne whether probable cause exists to formaily
charge a judge with a violation of the Code of Judicial Conduct. It [s also the same organization that investigated
allegations against Justice Allen Loughry and filed 82 formal charges against him on June 6.

The charges stem from $363,000 worth of renovations to Loughry's office at the W.Va. State Capitol. A grand jury
also indicted Loughry on more than 20 federal charges. You can read more about the investigation here,

The complaints alleged Davls, Walker and Workman used state funds to pay for lunches for themselves and other
court employees while they discussed cases and admlnlstrauve matters In conference,

EXHIBIT
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However, the JIC determined those lunches made the court run more efficlently and effectively. It found those
lunches actually reduced the amount of time attorneys spent In court, reducing legal fees, and "allowed visling
judges to return to thelr circuits In time to do other work the same day."

The Investlgation found the lunch practice was also "longstanding." In a letter to Justice Walker, the JIC stated, "You
had no Involvement In the orlginal declsion to provide working lunches on argument and administrative conference
days and you had no reason to challenge the practice at the time you took office because it was well- known and well-
established practlce.

Letters to the other justices stated, "Perhaps the only critlcism that the JIC can make is that you falled to reduce the
policy to writing - with well-established guidelines ~ for the purchase of the working lunches. By falling to do this,
you unnecessatrlly opened the door to unfalr public oriticism of an otherwise appropriate method for conducting the
buslness of the Court."

The JIC also mentioned that both the IRS and the West Virginia Ethics Commission consider pald working lunches ah
acceptable expense because they Improve efficiency.

The letters sent to the Justices clearing them of wrongdoing are attached to this article under "related documents.”

¥ Related Stories

i

:

Infographle; Breakdown of the Impeachment investigatlon into the W.Va. Supreme Court
! UPDATE! Pretrlal motions underway in federal case of suspended W.Va, SUPCO Judge
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HOUSE OF DELEGATEZS RECEIVED
WEST VIRGINIA LEGISLATURE  CLERK OF THE SENATE
e DATE D248 TIME. 5239 4
BUILDING 1, Room 418 By: S S

1900 KANAWHA BLYD., EAST
CHARLESTON, WV 283050470

JO'I'j-N M SHOTT PHONE (304) 340-3187 Committees:
{3041 335-7534 () EMAIL JOUN.SHCTTOWVHOUSE.GOV Judictury « Chair
{30:4)327-0573 (B) EMAIL: JSHOTTESHOTTILAW,.COM Banking nnd Insurance

Indusiey and Labor

September 24, 2018

Lee Cagsis
Cletk of the West Virginia Senate
1900 Kanawha Boulevard, East
“Room M-211
Steite Capitol Complex
Charleston, WV 25305
Via Electionic Mail

Tear My, Clerk:
Pursuant to Senate Rule No, 17, please find the attached list on behalf of the

Board of Managers.

Please call 304-340-3252 if you would have any questions,

Respectfully,

C, WAL S Z/ E{a‘j?r )stf

J ohn H, Shot\t““
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1. Honorable Ronald B, Wilson
Hancock County Courthouse
102 Coutt Street
New Cumbetland, WV 26047
Time of Appearance: October 1, 2018 at 1:00 pan,




IN THE WEST VIRGINIA SENATE
SECOND EXTRAORDINARY SESSION
SUBPOENA
In the Matter of Impeachment Proceedings Against Respondent Justice Blizabeth Walker
To:  Honorable Ronald B, Wilson ‘
Hancock County Courthouse

102 Court Street
New Cumberland, WV 26047

YOU. ARE HEREBY COM MAN I)l) D IN THE NAME OF THE STATE OF WEST VIRGINIA fo
appear and testify before the West Virginda Senate sitting as the Cowrt of Inpeachment on Monday,

October 1, 2018, at 1:00 pa,, in the Senate Chamber of the West Virginia State Capitol,

Lntemd under the authority of the Rules of the West Vng;mlel Senate While Sitting as & Cowrt of
Impeachment,
quumtqd by: House Managers

Building 1, Room 418

1900 Kanawha Boulevard, Bast
Charleston, West Virginia 25308

I-24-18

DATE

ww”‘“‘ M*‘a
| P
( ‘“{:M A Wml ww‘«mm s,

CEECASSIS &
CLERK OF THE COURT OF IMPEACHMENT
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Judge named to hear Justice
Workman's case is also an
impeachment witness

Courtasy of Thomay Liaberman

SHARE ARTICLE . By Brad MeEihinny ih News | September 26, 2018 at 9:03AM

CHARLESTON, W.Va, - Judge Ronald Wilson has a souple of - :
roles in upcoming Supreme Cowrt impeachiment procgedings that |
may be at odds, ' |

Twaet Wilson, who serves on benches in the Northern Panhandle, was
named this week to sit temporarily on the Supreme Court as it .
Share 4 considers a petition by Chlef Justice Margaret Workman to halt her

impeachment trial,

Agsignment Order of Judges in 18 0816 (2)
DocumentCloud

ADMINISTRATIVE ORDER
SUPREME COURY OF APPEALS OF WEST VIRGINIA

RE:  Assigament of the U()NORABH" RONALD E, WILSON, tho TTONORABL T l LTS i
EXHIBIT BLOOM, tho FONORABLE KUDOLPH J, MURENSKY, Ty and the HONORA
JACOB I RUGER; to the Supremes Churt of Apposls ofWeat Vlrplniw £0 80290 48 4ol

Justlees 16 tho proceeding styled STATE EX REL. MARGARET L. WORKMAN |

MUPCH CARMICHARL, PRESIDENT OFVHI, WEST VIRGINIA SENATE, ET A §
Dacket No, 18-0816 :

LATEST NEWSOASTS

Actiug Chlof Jasdeo Jamox A, Mathb, pucsnant to the Gourt's Supr(‘mhur 21, 2018

A dedudwiatien Aadan donn ancalnt tha faflander Todong #n naa nn faatlan a0 Flia alsewa- l

httpiiwvmelronews .vom/2018/09/26/}udge |s-named-to-hear-justice-workmans-case-b ut-ls-also-an-impeachment-witness/ 118
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DUHDHELLEUYE VAU, Udoy Nplllllllt ine umumuu, JUUZES U nuyy Wy J\lsm.uu il Ly suuyes
captioned case:

L Honoeable Ronald T, Wilkon, Judga of the Firat Judiclal Clreuit

2, Honorable Louls H, Bloom, indo of the Thirteeuth Judicial Clveuit

3, [onorable Rudolph J. Muvensky, I, Twdga of the Right Judiclal Girenit
4. THonorable Jacob E. Reger, fudio of the Twenty-Sixth Judicinl Cireult

Tt s, thereforg ORDERED, that Judges Wiison, Blooim, Murensky, and Regor, shuli bo, aud
they hereby are, cemporarily nssigned to the Supreme Court of Appents af West Vitginky, under
the provisions of Aticle VT, Scctinns 2 aud 8 of the Constltutlon of West Virginda, for the.
purposes of conslderation and deliberation of the sbove-captioned easo; and

Tt:§u firther ORDERED, that the Cleuk of the Supremo Court of Appieals of Weat Virginia

racond this Order in the Offies of the Clark and that proceedings bie held u the meumer provided
by lav, . ’

ENTERED: Septenber 24, 2018

JAMESAD Tf_"/‘
Acd} ChiefJustlee

Autesty g@%ﬁm

dytheNach Galser, Clork o Comet

Centributed to DocumentCloud by Brad McElhinny of WV
MetroNews + View documemnt

But Wilson has also heen named as a potential witness in the
impeachment trial of Justice Beth Walker, which is to start Monday.
Wilson's subpoena says he should appear at 1 p.n, Monday, -

To print the document, elick the "Original Document"
link to open the original PDF, At this time it is not
possible to print the document with annotations.

LATEST NEWSCASTS

News | Sporis

http:iwvm slronews.com/201 8/09/26/judge-Is-named-to-hear-Justice-workmans-cage-bui-is-also-an-impeachment-wliness/ 2/8



9/26/2018

WV MetroNews —~ Judge named to hear Justice Workman's case is also an Impsachment wilness

Wilson wasn’t immediately available to answer
questions about how he could square the two roles.

Hisrole as a witness at that trial is likely due to yet
another position he holds, as the lead judge on West
Virginia's Judicial Investigation Commission,

That body has been a significant element of the
ongoing impeachment proceedings already.

Ranald Wilson

The Judicial Investigation Commission in June

named Justice Allen Loughry in 32 charges relating to his conduct
on the Supreme Court. The charges were a major factor kicking off
the impeachment in the Legislature.

Even more relevant to the Senate trials of justices Workman and
Walker is the Judieial Tuvestigation Commission’s July conclusion
that it had closed ethics complaiut cases against those justices plus
then-Justice Robin Davis, taking no action against them,

The commission was investigating complaints alleging the three
justices used state funds to pay for lunches for themselves, their
administrative assistants and court security officers while they were
discussing cases and administrative matters in conference.

The commigsion said in letters to the justices that it found the
lunches redueed the amount of time attorneys spent in court,
reducing legal fees, and allowed visiting judges to return to their
circuits in time to do other work the same day.

The commission, in a press release, said its policy s to not
acknowledge the existence of complaints until probable ¢ause has
been found to issue a statement of charges or an admonishment,

“We are taking the unusnal step of making our findings public in
these cases,” Wilson stated in that release “becanse Supreme Court
justices are the highest judicial officers in West Virginia, It is
important for the public to know that allegations aganst them have
been thoroughly investigated, and they have been cleared of
wrongdoing.”

Workman on Friday filed a petition with the very Supremie Court that
she serves on, challenging the legality of impeachment proceedings
in the House of Delegates and requesting a stay of impeachment trfal
in the Senate,

Workman igsued an order disqualifying herself from hearing her
own petition for writ of mandamuys.

The judges to hear her petition inelude Wilson, Judge Duke Bloom
of Kanawha County, Judge Rudolph Muwrensky of McDowell County
and Judge Jacob Reger of Upshur County.

Lawyers for the state Senate have been asked to file a response by
Oct. 3. After that, the acting court could consider the case,

Delegates vated to immeach Warkman alone with the ather

hitpiiwvmeironews.com/2018/09/26/udge-Is-named-to-hear-justice-workmans-case-but-Is-also-an-impsachment-wilness/
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remaining mermbers of the state Supreme Court on August 13 on
allegations that they had overstepped their nuthority and committed
acts of maladministration,

Workman is set for 4 trial in the Senate starting Qct, 15,

“When they issue that writ of mandamus, the first
thing on may mind was the Supreme Court would
probably issue what is called a stay crder,” said
Delegate Andrew Byrd, D-Kanawha, who is a lawyer
and one of the Impeachment managers from the
House of Delegates,

“If they issne a stay order, T don’t know how quick
th@y can g”ot something turned around before her Androw Byrd
trial date.
Workman’s petition for writ of mandamus with the Supreme Court
names Senate President Mitch Carmichael, Senate pro tempore
Donna Boley, Senate Majority Leader Ryan Ferns, Senate Clerk Lee
Cassis and the rest of the Senate,

Appearing today on “58¢ Live” on WCHS Radio,
Carmichael, R-Jackson, said the case at its heart is
about the Legislature’s constitutional power of
impeactunent,

“Any clear-headed understanding of the
congtitution will result in one ruling on this, that
this is in the Legislature’s purview,” Carmichael
said,

Miteh Carmichael

“We'll see how the rulings come down and we’ll
react accordingly.”

Brad McElhinny

brad.meefhinny@wvmetronews,com
@BradMcEfhinny

Brad McElhinny Is the statewide corraspondent for MelroNews. Brad
: is & Parkersburg native who spent more than 20 years at the
Charleston Dally Mall.Contact him at
brad.moelhinny@wwvmetronews,com or on Twitter @BradMeElhinny
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1 Ollve Basham

No Justios in these witch hunts. No WV justice or attormey should
hear or declde these cases,
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Like « Reply - 6h

% Mike Ballburn

"5 How about this headline:

Judge overseelng impeachment caée APPOINTED by Margaret
Workman?

itow is that ethical?
Like+ Reply - 1+ 2h Edited

« Aaron Staats

T While a version of the West Virginla Supreme Court will rule on
this issue, It will ultimately be decided by the United States
Supreme Court, Glven the ramifications of the actlons
undertaken by a clearly partisan leglslature, that s how it should
be, .

£ ¥ ™ The issue has already been decided. The case was the

i ; federal appeal by former Pennsylvania Supreme Cauit

: Justlce Rolf Larsen back In the 1990's. It was decdided

: . that any state legisiature has absolute legislative

: Lo immunity when It comes to impeachmentiremoval. The

i “Impsachment” power cannat be reviewed by any court -

i ’ ) state or federal - sinoe that power s granted excluslvely
- : to the Legisiature and the only people who can review

that actlon are the voters, The "ramlifications" are

completely irrelevant,

Like «Reply- 1:3h

Aaron Staats

! sp McGinnls Justice Workman's lawyers disagree with -
you, Perhaps lts bocause your analysis Is wrong.
Larsen was convicted of lilegally obtaining prescription
drugs and refused to step down while appealing his
conviction, The PA Legislature impeached him, as they
should have and PA voters subsequently changed thelr
state constitution that "created a due progess system for

: Judges through a state Judicial Conduct Board, which

- . Independently Investigates misconduct complaints, and a
Court of Judlclal Disclpline, which independently
determines a Pennsylvania Judge's Innocencs or gullt,"
Of course, If you have a link to this alleged federal case
that grants absolute immunity to one political body, [
would love ta read It as that goes agalnst the very
foundation of aur co-equal branches of government that's
been around since the 18th century. '

Like * Reply + 3h
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