
 

 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT  

IN AND FOR LEON COUNTY, FLORIDA 

BILL NELSON FOR U.S. SENATE, 

Plaintiff, 

v. 

KEN DETZNER, in his official capacity as 

Florida Secretary of State, and the PALM 

BEACH COUNTY CANVASSING 

BOARD, and SUSAN M. BUCHER, in her 

official capacity as Palm Beach County 

Supervisor of Elections, 

Defendants. 

 

CASE NO.  

 

 

COMPLAINT FOR EMERGENCY INJUNCTIVE AND DECLARATORY RELIEF 

 Plaintiff, Bill Nelson for U.S. Senate (“Plaintiff”), through undersigned counsel, brings 

this suit against Ken Detzner (“Detzner”), in his official capacity as Florida Secretary of State; 

the Palm Beach County Canvassing Board (“Board”); and Susan M. Bucher (“Bucher”), in her 

official capacity as Palm Beach County Supervisor of Elections (collectively, “Defendants”), and 

alleges:  

JURISDICTION AND VENUE 

 1. This is a lawsuit for declaratory and injunctive relief under Fla. Stat. §§ 86.011 

and 26.012(2)(c), over which this Court has jurisdiction.  This lawsuit seeks declaratory and 

injunctive relief for violations of the United States Constitution and Florida statutory law. 

 2. Venue is proper in Leon County, Florida, under Fla. Stat. § 47.011 because the 

Secretary of State is a party to this action and the Florida Department of State maintains its 
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principal place of business in Leon County, and because all or part of the claims for relief at 

issue in this litigation arose in Leon County. 

PARTIES 

 3. Plaintiff, Bill Nelson for U.S. Senate, is a duly organized political campaign in 

support of Bill Nelson’s election to the United States Senate, representing the State of Florida.  

Plaintiff’s interests in enforcing Florida’s election laws, and ensuring a fair election, are 

adversely affected by the conduct complained of below. 

 4. Defendant Ken Detzner is sued in his official capacity as Secretary of State of the 

State of Florida.  Pursuant to Fla. Stat. § 97.012, the Secretary of State is the chief elections 

officer of the State and is therefore responsible for the administration of state laws affecting 

voting, including with respect to the general election held on November 6, 2018.  As Secretary of 

State, Defendant Detzner’s duties consist, among other things, of “[o]btain[ing] and 

maintain[ing] uniformity in the interpretation and implementation of the election laws.”  Id. at § 

97.012(1).  The Secretary of State is also tasked with ensuring that county supervisors of 

elections perform their statutory duties, see id. at 97.012(14), is responsible for providing 

technical assistance to county supervisors of elections on voting systems, see id. at 97.012(5), 

and is responsible for “[p]roviding written direction and opinions to the supervisors of elections 

on the performance of their official duties with respect to the Florida Election Code or rules 

adopted by the Department of State.”  Id. at 97.012(16). 

 5. Defendant Palm Beach County Canvassing Board was convened pursuant to Fla. 

Stat. § 102.141.  Under Florida law, it oversees the canvassing of ballots from the November 6, 

2018 general election conducted in Palm Beach County, Florida, and the conduct of any recounts 

ordered by the Secretary of State. 
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 6. Defendant Susan M. Bucher is the elected Supervisor of Elections in Palm Beach 

County, Florida, pursuant to Fla. Stat. § 98.015.  She has the duty to conduct the national, state 

and local elections for Palm Beach County, including the general election held on November 6, 

2018.  Under Florida law, Defendant Bucher is responsible for administering voting within Palm 

Beach County.  See, e.g., Fla. Stat. §§ 100.031, 100.032. 

STATEMENT OF FACTS AND LAW 

 7. The candidates for U.S. Senator from Florida are currently separated by a mere 

.15% of more than 8 million votes cast in the November 6, 2018 election.  As a result, the 

Secretary of State has declared a machine recount of the U.S. Senate race pursuant to Fla. Stat. § 

102.141(7).  The machine recount is currently underway (or has been completed) in all 67 

Florida counties, save one: Palm Beach County.   

Palm Beach County Abandons its Machine Recount 

 8. Palm Beach County has experienced repeated problems with its machine recount.  

Machines used to recount votes have persistently overheated, malfunctioned and required 

replacement parts.  See, e.g., https://www.palmbeachpost.com/news/20181114/bucher-on-prayer-

mode-as-thursday-deadline-nears.  Defendant Bucher had repeatedly predicted it would be 

impossible to finish the machine recount by the Thursday, November 15 3 p.m. deadline 

established by Fla. Stat. § 102.141(7)(c).  See https://www.miamiherald.com/news/politics-

government/election/article221648390.html.   

 9. The prospect of a missed deadline is now a certainty.  At approximately 7:30 p.m. 

on November 14, 2018, Defendant Bucher announced that she was closing down the canvassing 

room, thereby ceasing the machine recount process entirely.  See Affidavit of Imran Siddiqui 

(attached hereto as Exhibit A) at ¶ 9.  At that time, the recount stopped completely, and all staff 

https://www.palmbeachpost.com/news/20181114/bucher-on-prayer-mode-as-thursday-deadline-nears
https://www.palmbeachpost.com/news/20181114/bucher-on-prayer-mode-as-thursday-deadline-nears
https://www.miamiherald.com/news/politics-government/election/article221648390.html
https://www.miamiherald.com/news/politics-government/election/article221648390.html
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and observers were dismissed from the canvassing room.  Id.  Also on November 14, 2018, in 

separate litigation pending in the United states District Court for the Northern District of Florida, 

Defendants Bucher and the Board stated that “it is physically impossible” for them to recount 

and certify the U.S. Senate race and other races subject to recount within the time prescribed by 

the Florida statutes.  See Palm Beach County Supervisor of Elections’ Response to Plaintiffs’ 

Motion for Preliminary Injunction in Jim Bonfiglio Campaign v. Detzner, No. 4:18-cv-00527-

MW-CAS (N.D. Fla.), at “Procedural Background and Uncontested Facts,” ¶ 8 (attached hereto 

as Ex. B) (hereinafter “Supervisor’s Response”). 

The Manual Recount Process 

 10. If the statewide machine recount in the Senate race indicates that a candidate lost 

by one-quarter of a percent or less of the votes cast for the office, “a manual recount of the 

overvotes and undervotes cast in the entire geographic jurisdiction of such office” must be 

ordered by the Secretary of State—but only if certain conditions are met.  Fla. Stat. § 102.166(1).  

Specifically, a manual recount is ordered unless the “number of overvotes and undervotes is 

fewer than the number of votes needed to change the outcome of the election.”  Id.  In short, the 

very premise of a manual recount is that the results of the election may ride on counting 

additional ballots. 

 11.  Given the razor-thin margin separating the two candidates for United States 

Senate (see ¶ 7, supra), that race is almost certain to go to a statewide manual recount once 

Florida’s counties complete their machine recounts.  That is true even if Palm Beach County 

does not complete a machine recount, and instead reverts to the initial unofficial results that it 

reported before the machine recount commenced, pursuant to Fla. Stat. § 102.141(7)(c). 

 12. A manual recount is a review by hand of the “overvotes and undervotes from the 
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machine recount.” Fla. Admin. Code r. 1S-2.031(5)(a). An “undervote” is a ballot on which “the 

elector does not properly designate any choice for an office or ballot question, and the tabulator 

records no vote for the office or question or that the elector designated less than the number of 

choices allowed for the office and the tabulator records those choices. This definition may be 

altered based upon the individual characteristics of each voting system and how the system 

accounts for blank ballots.” Id. § 1S-2.031(1)(j) (emphasis added).  Functionally, at this point all 

of Palm Beach County’s ballots are “undervotes” under the regulation, because its tabulators 

have recorded no votes for the office. And the regulation gives explicit license to vary the 

definition of “undervote” based on “the individual characteristics of each voting system.” In this 

circumstance, when the machines are simply unable to function, all of Palm Beach County’s 

ballots are “undervotes.” Under the current deadlines, all of those undervotes must be counted by 

noon on Sunday, November 15th, 2018. See id. 1S-2.031(2)(c); Fla. Stat. § 102.112. 

Defendants Cannot Simply Refuse to Count Votes Cast by Citizens of Palm Beach County 

 13. With a statewide manual recount looming, Defendants have a non-discretionary 

duty, under both the Florida statutes and the United States Constitution, to count the votes 

validly cast in the United States Senate race by the citizens of Palm Beach County.   

 14. Under the Florida statutes, even if a county canvassing board cannot meet the 

November 15 3 p.m. machine recount deadline, “the canvassing board shall complete the recount 

prescribed in this subsection, along with any manual recount prescribed in [Fla. Stat. § 102.166], 

and certify election returns in accordance with the requirements of this chapter.”  Fla. Stat. § 

102.141(7)(c); see also Fla. Stat. § 102.66(1) (where statutory requirements are met, “a manual 

recount of the overvotes and undervotes cast in the entire geographic jurisdiction of such office 

… shall be ordered”).  Moreover, county canvassing boards must certify that the election returns 
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filed with the Department of State include “all valid votes cast in the election.”  Fla. Stat. § 

102.112(1). 

 15. Moreover, Defendants cannot simply decline to count the votes of the electors of 

Palm Beach County as a result of equipment difficulties, thereby devaluing their votes vis-à-vis 

voters in Florida’s other counties.  That is not just a statutory mandate, but a constitutional 

imperative.  “The right to vote is protected in more than the initial allocation of the franchise.  

Equal protection applies as well to the manner of its exercise.  Having once granted the right to 

vote on equal terms, the State may not, by later arbitrary and disparate treatment, value one 

person’s vote over that of another.”  Bush v. Gore, 531 U.S. 98, 104-05 (2000) (emphasis 

added).  “It has been repeatedly recognized that all qualified voters have a constitutionally 

protected right to vote and to have their votes counted.”  Reynolds v. Sims, 377 U.S. 533, 554 

(1964) (emphasis added, citations omitted).  The rights to vote and to have one’s vote counted 

are fundamental.  Any action by Defendants to simply stop counting votes, or any reading of 

Florida’s statutes that would permit prioritization of arbitrary administrative deadlines above 

these fundamental rights, is unconstitutional.  

Defendants Should Be Immediately Ordered to Conduct a Full Hand Recount with Resources  

Sufficient to Complete the Recount by Sunday at Noon 

 

 16. The voting machines used in Palm Beach County are capable of processing 

approximately 1,000 ballots per hour, but because of their age they cannot operate 24 hours a 

day.  Supervisor’s Response at ¶ 6.  In addition, Palm Beach County voting machines are a 

different, older model than the machines used in the rest of Florida.  Id. at ¶ 7.  Moreover, 

although there are three statewide races and one local race that must be recounted in Palm Beach 

County, id. at ¶¶ 5-6, the machines are only capable of recounting one race at a time.  Id. at ¶ 7.  

At most, only eight machines can be operated to recount votes.  Id.  And as discussed supra at ¶¶ 
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8-9, the machines have broken down repeatedly and are unreliable.  A machine recount is no 

longer a viable or reliable alternative for protecting Palm Beach County’s voters from suffering 

irreparable injury or for safeguarding the public interest. 

 17. In the November 6, 2018 election, approximately 600,000 electors cast ballots in 

Palm Beach County.  Supervisor’s Response at ¶ 5.  Assuming a manual recount is declared in 

Florida’s United States Senate race, Defendants Bucher and the Board should be ordered to 

immediately begin a full hand recount of all the ballots cast in that race in Palm Beach County 

and to apply whatever resources are necessary to complete the recount.  The relevant statutory 

deadlines should be extended to accommodate the hand recount.  A hand recount will permit all 

Palm Beach County electors to have their ballots lawfully counted and is the only way to protect 

both them and the broader public interest from suffering irreparable injury.  This procedure will 

also satisfy the requirement of Fla. Stat. §§ 102.141(7)(c), 102.166, and 102.112(1), which 

require a manual recount and a certification including all valid votes cast in the election.  It will 

also ensure that the constitutional rights of Palm Beach County’s voters are protected and 

vindicated. 

CAUSES OF ACTION 

COUNT I 

(Fla. Stat. §§ 102.141(7)(c), 102.166, and 102.112(1)) 

 

18. Plaintiff incorporates by reference and realleges paragraphs 1 to 17 of this 

Complaint. 

19. When the statutory requirements for a manual recount are met, state and county 

election authorities, including Defendants here, have a mandatory and non-discretionary duty to 

conduct one.  See Fla. Stat. §§ 102.141(7)(c), 102.166, and 102.112(1).   
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20. Given the inability of Defendants to conduct a meaningful, timely or reliable 

machine recount, the only practicable way for Defendants to comply with this statutory mandate 

and protect the voters of Palm Beach County from direct and irreparable injury is to immediately 

conduct a full hand recount.  The relevant statutory deadlines should be extended to 

accommodate the hand recount. 

COUNT II 

(Equal Protection, U.S. Const. Amend. XIV) 

 21. Plaintiff incorporates by reference and realleges paragraphs 1 to 20 of this 

Complaint. 

 22. The Equal Protection Clause of the Fourteenth Amendment to the United States 

Constitution prohibits a state from “deny[ing] to any person within its jurisdiction the equal 

protection of the laws.”  U.S. CONST. amend. XIV, § 1.  This constitutional provision requires 

“that all persons similarly situated should be treated alike.”  City of Cleburne v. Cleburn Living 

Center, 473 U.S. 432, 439 (1985); see also Bush, 531 U.S. at 104-05. 

 23. Here, the refusal of election officials in one county among 66 others to count 

votes, or to do so only in a manner proven to be wholly unreliable, will subject similarly situated 

voters to differing standards based on their county of residence.   

 24. Voters who cast valid votes and reside in a county that is logistically capable of 

completing the recount process—including a manual recount—will have their votes for U.S. 

Senator counted, even if a vote was originally rejected as an overvote or and undervote, or for 

some other reason.  By contrast, similarly situated voters who reside in Palm Beach County will 

have their vote left uncounted. 

 25. Defendants’ decision to stop counting votes, or to use only demonstrably 
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ineffective and unreliable means to do so, does not further any legitimate state interest, much less 

a compelling state interest narrowly tailored, that is sufficiently weighty to justify the disparate 

treatment of voters.  Any interpretation of Florida’s statutes that would require such a result is 

likewise wanting for failure to satisfy this exacting standard. 

PRAYER FOR EMERGENCY DECLARATORY AND INJUNCTIVE RELIEF 

 26. Plaintiff incorporates by reference and realleges paragraphs 1 to 24 of this 

Complaint.  Plaintiffs respectfully request that this Court: 

 (a) Immediately set a hearing to address the issues raised in this Complaint; 

 (b) Declare unlawful Defendants’ decision to stop counting votes in Palm Beach 

County, or to use only demonstrably ineffective and unreliable means to do so; 

 (c) Enter an injunction ordering and compelling Defendants to immediately conduct a 

full hand recount of all votes cast in Palm Beach County in the race for United States Senate as 

soon as a manual recount in that contests is declared by the Secretary of State and to apply 

resources sufficient to ensure that it is completed;  

 (d) Declare that Palm Beach County must be afforded an opportunity to complete a 

full hand recount of all votes cast in Palm Beach County in the race for United States Senate, 

notwithstanding any deadlines imposed by Florida law; 

 (e) Preliminarily and permanently enjoin enforcement of any deadlines in Florida law 

that would prevent Palm Beach County from completing a full hand recount of all votes cast in 

Palm Beach County in the race for United States Senate; and 

 (f) Grant such other relief as this Court may deem just and proper. 

 

Respectfully submitted, 
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Dated:  November 15, 2018 

 

 

By:               /s/ Catherine Darlson 

 

Ronald G. Meyer 

Florida Bar No. 0148248 

Email:  rmeyer@meyerbrookslaw.com 

Jennifer S. Blohm  

Florida Bar No. 0106290 

Email:  jblohm@meyerbrookslaw.com 

MEYER, BROOKS, DEMMA AND 

BLOHM, P.A. 

131 North Gadsden Street 

Post Office Box 1547 

Tallahassee, FL 32302-1547 

Telephone: (850) 878-5212 

Facsimile: (850) 656-6750 

  

John J. Uustal 

Florida Bar No. 73547 

Catherine C. Darlson 

Florida Bar No. 112440 

KELLEY/UUSTAL 

500 N Federal Highway Suite 200  

Fort Lauderdale, FL 33301  

Telephone: (954) 522-6601 

 

Marc E. Elias* 

Alexander G. Tischenko* 

PERKINS COIE LLP 

700 Thirteenth Street, N.W., Suite 600 

Washington, D.C. 20005-3960 

Telephone: (202) 654-6200 

Facsimile: (202) 654-6211 

 

David L. Anstaett* 

PERKINS COIE LLP 

One East Main Street 

Suite 201 

Madison, WI  53703-5118 

Telephone:  608.663.7460 

Facsimile:  608.663.7499 

 

Kevin J. Hamilton* 

PERKINS COIE LLP 

1201 Third Avenue 

Suite 4900 

Seattle, Washington 98101-3099 
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Telephone: (206) 359-8741 

Attorneys for Plaintiff Nelson for Senate 

*Seeking Pro Hac Vice Admission 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

 

JIM BONFIGLIO CAMPAIGN, and 

JIM BONFIGLIO, individually as an 

elector of House District 89, 

 

 Plaintiff, 

 

v. 

 

KEN DETZNER, in his official 

capacity as Florida Secretary of 

State, and the PALM BEACH 

COUNTY CANVASSING BOARD, 

and SUSAN M. BUCHER, in her 

official capacity as Palm Beach 

County Supervisor of Elections, 

 

 Defendants. 

 / 

 

 

 

 

Case No.:  4:18-cv-00527-MW-CAS 

   

 

PALM BEACH COUNTY SUPERVISOR OF ELECTION’S RESPONSE TO 

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 

 

Defendants, the PALM BEACH COUNTY CANVASSING BOARD (Board), 

and SUSAN M. BUCHER, in her official capacity as Palm Beach County Supervisor 

of Elections (Bucher), by and through their undersigned counsel, hereby file this 

Response to Plaintiff Jim Bonfiglio Campaign’s and Plaintiff Jim Bonfiglio’s 

(collectively, “Bonfiglio”) Motion for Preliminary Injunction, and in support state: 
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PROCEDURAL BACKGROUND AND UNCONTESTED FACTS 

1. On November 12, 2018, Bonfiglio filed an Emergency Motion for 

Injunctive Relief to Extend Certification Deadlines as Mandated by Florida Statutes 

§ 102.41 and § 102.112 and to Proceed to the Machine and Manual Recounts of the 

Florida House of Representative District 89 Election (Motion) in the Circuit Court 

of the Second Judicial Circuit in and for Leon County, Florida. 

2. On November 13, 2018, Bonfiglio filed an Amended Verified 

Complaint for Emergency Declaratory and Injunctive Relief (Complaint), also in the 

Second Judicial Circuit. 

3. On November 13, 2018, Defendant Florida Secretary of State Ken 

Detzner (Detzner) filed a notice of removal of this action from the Second Judicial 

Circuit to the United States District Court for the Northern District of Florida.  

4. Bucher and the Board agree on the key applicable facts of this case, as 

summarized below.  

5. In the General Election held in November, 2018, approximately 

600,000 electors cast ballots in Palm Beach County.  The ballots included races for 

the office of United States Senator, Governor of Florida, Florida Commissioner of 

Agriculture, and Florida State House Representative for District 89, among others.  

6. The unofficial results first certified indicated a recount is required for 

all four of the above-listed races.  The number of recounts resulting from this election 
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is unprecedented. Regarding the race for Florida State House Representative for 

District 89 (D-89 Race) specifically, on November 10, 2018, Detzner ordered a 

machine recount of the votes. Each machine is capable of processing approximately 

1,000 ballots per hour.  However, due to the age of these machines, they cannot 

operate 24 hours a day.   

7. The voting machines used in Palm Beach County are a different, older 

model than the machines used in the rest of the state.  The Palm Beach County voting 

machines are only capable of recounting a single race at a time.  At most, only 8 

machines can be operated to recount votes. 

8. Due to the limitations of the Palm Beach County voting machines, it is 

physically impossible for Bucher and the Board to recount and certify the races 

within the time prescribed by § 102.112, Florida Statutes. 

9. Florida Statute 101.151 governs the order candidates appear on a ballot.  

Using this statute as a guide, and relying on the order in which Order of Machine 

Recounts was received from the Secretary of State, the Board ordered the races to 

be recounted in the following order:  United States Senator, Governor of Florida, 

Florida Commissioner of Agriculture, and the D-89 Race. 

10. Of the four races being recounted, all three races other than the D-89 

Race are statewide or federal races.  
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THE COURT SHOULD EXTEND THE DEADLINE FOR 

CERTIFICATION OF THE RECOUNT RESULTS 

 

11. In the Motion, Bonfiglio requests this Court enter an order of injunction 

compelling Detzner to extend the deadline for the Board to certify election results 

from the machine recounts and manual recounts required by statute.  Bucher and the 

Board support this request. 

12. As stated in the Motion and summarized above, it is physically 

impossible for Bucher and the Board to complete the required machine and manual 

recounts in the currently prescribed time period.   

13. The Florida Election Code statutes contain inconsistencies concerning 

deadlines for counting votes.  For example, § 101.6952(5), Florida Statutes, 

provides that a vote-by-mail ballot from an overseas voter in a general election which 

is postmarked no later than the day of the election shall be counted if received by the 

supervisor of elections no later than 10 days after the election.  However, § 

102.141(7)(c) requires that a canvassing board submit the second set of unofficial 

returns no later than 3 p.m. on the 9th day after any general election in which a 

recount was ordered. In other words, the canvassing board is required to submit 

results, and then also count votes received after results were submitted.   

14. In interpreting the Florida Election Code, the Florida Supreme Court 

has “identified the right of Florida’s citizens to vote and to have elections determined 

by the will of Florida’s voters as important policy concerns of the Florida Legislature 
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in enacting Florida’s election code.” Palm Beach County Canvassing Board v. 

Harris, 772 So.2d 1273, 1290 (Fla. 2000).  

15. Florida Statutes provide that if a canvassing board is unable to complete 

the machine recount by the statutory deadline, it shall submit the second set of 

unofficial returns that are identical to the first, accompanied by a report including an 

explanation as to why the recount deadline was not met.  § 102.141(7)(c), Florida 

Statutes. The statute then orders that the canvassing board complete the recount, 

along with any manual recount, and certify the election returns.  Id. However, § 

102.112 provides that if the returns are not received by the department by the 12th 

day following a general election, the returns shall be ignored and the results on file 

at that time shall be certified by the department.  

16. The statutes clearly contemplate that if a recount is not completed by 

the deadline, the canvassing board is required to complete the recount and certify the 

results.  § 102.141(7)(c), Florida Statutes.  

17. Section 102.141(7)(c) specifically addresses recounts not completed by 

the statutory deadline.  Conversely, § 102.112 is a more general statute. The rules of 

statutory interpretation require that “where two statutory provisions are in conflict, 

the specific statute controls the general statute.”   See Palm Beach County 

Canvassing Board, 772 at 1287 (further citations omitted). 
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18. Moreover, statutes must be read such that every part has meaning.  As 

stated by the Palm Beach County Canvassing Board court, “[a] statutory provision 

will not be construed in such a way that it renders meaningless or absurd any other 

statutory provision.”  772 So.2d at 1287. Put another way, “a basic rule of statutory 

construction provides that the Legislature does not intend to enact useless provisions, 

and courts should avoid readings that would render part of a statute meaningless.” 

Recovery Racing, LLC v. State Department of Highway Safety and Motor Vehicles, 

192 So.3d 665,669 (Fla. 4th DCA 2016).  If § 102.112 were to be read to mean that 

the directives found in § 102.141(7)(c) to finish the recount and certify the results 

would have no effect on the outcome of an election, it would render § 102.141(7)(c) 

useless.  This reading would contradict the rules of statutory construction. 

19. The Florida Supreme Court has previously resorted to the rules of 

statutory construction “[d]ue to several ambiguities in the Florida Election Code,” 

and stated that “[l]egislative intent – as always – is the polestar that guides a court’s 

inquiry into the provisions of the Florida Election Code.” Palm Beach County 

Canvassing Board, 772 So.2d at 1281, 1282.   

20. Finally, it is not clear that § 102.112 deadlines even apply to D-89 race.  

In note 13 of Palm Beach County Canvassing Board, the court stated: “we 

emphasize that because the certification of the Elections Canvassing Commission 

and the deadlines in section 102.111 and 102.112 apply only in the case of statewide 
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and federal elections….” Section 102.112 itself states that it applies to the returns 

for the elections of federal or state officers.  

21. Given the physical impossibility of completing all four recounts within 

the statutorily prescribed times, and the express direction by the statute to finish the 

recount and certify the results even if the time window is missed, it is both 

appropriate and necessary that this court order Detzner to extend the deadline found 

in § 102.112, Florida Statutes to allow the completion and certification of the 

machine and manual recounts, as expressly directed by § 102.141(7)(c). 

22. Although § 102.141(7)(c) does not provide a time limit to finish the 

recount if the initial deadline is missed, Bucher and the Board believe that all four 

recounts will be completed no later than December 1, 2018, at 3:00. 

THE COURT SHOULD NOT ORDER BUCHER AND THE BOARD TO 

ALTER THE ORDER IN WHICH THE RACES ARE BEING RECOUNTED 

 

23. In addition to the injunction extending the deadline, Bonfiglio requests 

the Court enter an injunction ordering and compelling Bucher and the Board to 

“immediately cease the machine recount of any statewide race” until the D-89 Race 

has been recounted, or to re-designate as many machines as necessary to recount the 

D-89 Race and separate out the overvoted and undervoted ballots for use in a manual 

recount.   

24. Bucher and the Board oppose the entry of this injunction.  
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25. First, the recounts are currently underway, and ordering one or more of 

the machines be taken out of operation and reprogrammed mid-count creates an 

unnecessary inefficiency that would slow down the entire recount process and is, 

thus, not in the public interest. 

26. In addition, if the recount deadlines are not extended, it risks putting 

the voters of Palm Beach County at a disadvantage relative to every other county in 

the state of Florida, because the other counties have been able to execute the 

statutorily mandated recount.  If Palm Beach County votes are not allowed to 

undergo the same process, the three state-wide recounts would offer every voter 

outside of Palm Beach County greater protection than any voter inside Palm Beach 

County.  Recounts ensure the will of the voters is reflected in the election results.  

See Palm Beach County Canvassing Board v. Harris, 772 So.2d 1273. Depriving 

the citizens in Palm Beach County to right to have their votes counted in the same 

way as other Florida citizens contravenes the important policy in having elections 

determined by the will of Florida voters. Palm Beach County Canvassing Board, 

772 So.2d at 1290. 

INJUNCTION AND EVIDENTIARY HEARING 

27. Preliminary injunctions must be founded upon a finding of (1) the 

likelihood of irreparable harm, (2) the unavailability of an adequate remedy at law 

(3) substantial likelihood of success on the merits, and (4) considerations of public 
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interest. City of Jacksonville v. Naegele Outdoor Advertising Co., 634 So. 2d 750 

(Fla. 1st DCA 1994) Here, the effect of depriving Palm Beach County citizens of a 

complete and accurate election count is in irreparable harm for which there is no 

remedy at law.  Because the rules of statutory construction and the policies 

underlying the Florida Election Code, it is likely the Court will find that it is proper 

to extend the deadline to allow for the statutorily required machine and manual 

recounts. The public’s interest in having accurate vote counts in multiple statewide 

elections is a public purpose of the highest order and necessitates the issuance of an 

injunction ordering Detzner to extend the statutory deadlines.   

28. The sole fact of which Bucher and the Board are aware that may require 

an evidentiary hearing is the date by which the recount can be completed and the 

results certified.  Although this fact is not required for finding the need for a 

preliminary injunction, it may be necessary for fashioning the remedy.  If the court 

determines an evidentiary hearing is necessary, Bucher and the Board request 

permission of the court to appear telephonically for such hearing, with such 

formalities as the Court may require, pursuant to Local rule 77.3. 

/s/ Andrew J. Baumann    

Andrew J. Baumann 

Florida Bar No. 0070610 

Primary Email: abaumann@llw-law.com  

Secondary Email: kdesroches@llw-law.com 

Secondary Email: mlozada@llw-law.com  

Rachael B. Santana 
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Primary Email: rsantana@llw-law.com 

Secondary Email: bpennington@llw-law.com  

Lewis, Longman & Walker, P.A. 

515 North Flagler Drive, Suite 1500 

West Palm Beach, Florida 33401 

Telephone: (561) 640-0820 

Facsimile:  (561) 640-8202 

 

NATALIE A. KATO 

Florida Bar No. 87256 

Primary email:  nkato@llw-law.com  

Secondary email:  jbullock@llw-law.com 

Lewis, Longman & Walker, P.A. 

315 South Calhoun Street, Suite 830 

Tallahassee, FL  32202 

Telephone: (850) 222-5702 

Counsel for Defendants  

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served 

via the Florida Court’s E-filing Portal on this 14th day of November, 2018 to:   

 
Jason B. Blank, Esq. 
HABER BLANK, LLP 
888 South Andrews Avenue 
Suite 101 
Fort Lauderdale, FL  33316 
Telephone: (954) 767-0300 
Facsimile: (954) 949-0510 
eservice@haberblank.com  
Counsel for Plaintiff 

Neil W. Blackmon, Esq. 
Telephone: (352) 672-1150 
nwblackmon@gmail.com  
Co-Counsel for Plaintiff 

  
Bradley R. McVay, Esq. 
Ashley E. Davis, Esq. 
FLORIDA DEPARTMENT OF STATE 
R.A. Gray Building, Suite 100 
500 South Bronough Street 
Tallahassee, FL  32399-0250 

Erik M. Figlio, Esq. 
Ausley McMullen, Esq. 
Anthony L. Bajoczky, Jr., Esq. 
Alexandra Akre, Esq. 
AUSLEY MCMULLEN  
P.O. Box 391 
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Telephone:  (850) 245-6536 
Facsimile:  (850) 245-6127  
Brad.mcvay@dos.myflorida.com 
Ashley.davis@dos.myflorida.com  
 

Tallahassee, FL  32301 
Telephone:  (850) 224-9115 
Facsimile:  (850) 222-7560 
rfiglio@ausley.com 
tbajoczky@ausley.com 
aakre@ausley.com  
Counsel for Defendant, Secretary of 
State 
 

 
 

/s/ Andrew J. Baumann    

Andrew J. Baumann 

Florida Bar No. 0070610 
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