KEITH M. KIUCHI, ALC
KEITH M. KIUCHI #2735
American Savings Bank Tower
1001 Bishop Street, Suite 985
Honolulu, HI 96813

Tel. No.: (808) 533-2230

FAX No.: (808) 533-4391

Attorney for Petitioner

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
TRACY YOSHIMURA, S.P. NO.
(Other Civil Action)
Petitioner,

PETITION FOR IMPEACHMENT OF
PROSECUTING ATTORNEY KEITH M.
KANESHIRO PURSUANT TO SEC.
12-203 OF THE HONOLULU CITY
CHARTER; DECLARATION OF TRACY
YOSHIMURA; EXHIBITS “17 - “5”;
MEMORANDUM OF LAW IN SUPPORT
OF PETITION; NOTICE OF

HEARING ON PETITION and
CERTIFICATE OF SERVICE

Vs.
KEITH M. KANESHIRO,

Respondent.

Hearing Date:
Hearing Time:
Judge:

i i i N S e W N N I R N

PETITION FOR IMPEACHMENT OF PROSECUTING ATTORNEY KEITH M.
KANESHIRO PURSUANT TO SEC. 12-203 OF THE HONOLULU CITY CHARTER

COMES NOW Petitioner TRACY YOSHIMURA, by and through his attorney KEITH
M. KIUCHYI, and hereby moves this Court both on his behalf and on behalf of the more than 500
duly registered voters of the City and County of Honolulu, as set forth in Exhibit “1” attached

hereto, pursuant to Sec. 12-203 of the Honolulu City Charter, for the impeachment of



Respondent Keith M. Kaneshiro, as Prosecuting Attorney for the City and County of Honolulu
for malfeasance, misfeasance or non-feasance in office.

This Petition is brought pursuant to Sec. 12-203 of the Honolulu City Charter, HRS §
603-21.5(a)(4), and Rule 81(b)(11) of the Hawaii Rules of Civil Procedure and is based upon the
attached Declaration of Tracy Yoshimura, Exhibits “1” — “5” attached hereto, the attached

Memorandum of Law in Support of Petition and such other matters as may be brought before the

court in the hearing on this matter.

DATED: Honolulu, Hawaii, December 18, 2018. 2

KEITH M. KIUCHI

Attorney for Petitioner



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
TRACY YOSHIMURA, ) S.P. NO.
) (Other Civil Action)
Petitioner, )
) DECLARATION OF TRACY
Vs. ) YOSHIMURA
)
KEITH M. KANESHIRO, )
)
Respondent. )
)

DECLARATION OF TRACY YOSHIMURA

TRACY YOSHIMURA, declares and states:

1. That I am the Petitioner in the above-entitled matter.

2. That all of the facts set forth in this Declaration are within my personal
knowledge.

3. Exhibit “1” attached hereto is a list, in Excel spreadsheet form, of approximately

800 plus individuals who have agreed with a petition for impeachment of Keith M. Kaneshiro, as
Prosecuting Attorney for the City and County of Honolulu, the Respondent in the above-entitled
matter. The petition was placed on Change.Org, which is a website designed to collect on line
signatures, on which individuals could log on and sign the petition electronically. All of these
individuals have signed electronically agreeing to the petition. The petition was put out
requesting signatures from registered voters in Honolulu. The instructions stated that the petition
needed to be signed by duly registered voters in the City and County of Honolulu. The Petitioner
acknowledges that some of the individuals that have signed the petition may NOT be duly

registered voters in the City and County of Honolulu.



4. Exhibit “2” attached hereto is the content of the petition that was posted on line
with Change.Org.

5. That the aforesaid petition asserts that Respondent Keith M. Kaneshiro committed
malfeasance, misfeasance or non-feasance in office, to wit, the following:

A. As prosecutor failing to take appropriate action as to former Deputy
Prosecutor Katherine Kealoha, when it was widely known that the FBI and the United States
Justice Department were actively investigating potential criminal acts she was suspected of
committing and or had participated in. Prosecutor Kaneshiro failed to take reasonable or
necessary “administrative” actions to protect the integrity of any or all, past and present
prosecutions that she either had, or was currently participating in or supervising. His failure to
take immediate administrative measures to avoid compromising the status of all legal matters she
had or was associated with, poses a severe public safety issue, since “if” she is convicted, any
and every case she has ever participated in, or supervised, could be challenged on the grounds of
her questionable integrity, lack of credibility, and/or any possible improper influence or
directions involving other prosecuting attorneys and staff members in the Prosecutors Office
whom she may have supervised or worked with.
B. As prosecutor failing to take appropriate action as to Deputy Prosecuting

Attorney Chasid Sapolu, since it has been made known via a “Subject Letter” from the Special
U.S. Attorney of the United States Department of Justice, that Deputy Prosecutor Chasid Sapolu
is the “subject” of a federal grand jury investigation. Prosecutor Kaneshiro has again failed to
take reasonable or necessary “‘administrative” actions to protect the integrity of any or all, past
and present prosecutions that he either had, or is currently participating in or supervising.

Prosecutor Kaneshiro’s failure to take immediate administrative measures to protect the status of



all legal matters Deputy Chasid Sapolu had or was associated with, poses a severe public safety
issue; since “if” he is convicted, any and every case he has ever participated in or supervised,
could be challenged on the grounds of his questionable integrity, lack of credibility, and/or any
possible improper influence or directions involving other prosecuting attorneys.

C. As prosecutor failing to take appropriate action as to Deputy Prosecutor
Jan Futa, since it has been made known via a “Subject Letter” from the Special U.S. Attorney of
the United States Department of Justice, that Deputy Prosecutor Jan Futa is the “subject” of a
federal grand jury investigation. Prosecutor Kaneshiro has again failed to take reasonable or
necessary “administrative” actions to protect the integrity of any or all, past and present
prosecutions that she either had, or is currently participating in, or supervising. Prosecutor
Kaneshiro’s failure to take immediate administrative measures to protect the status of all legal
matters Deputy Prosecutor Jan Futa had or was associated with, poses a severe public safety
issue; since “if” convicted, any and every case she has ever participated in could be challenged
on the grounds of her questionable integrity, lack of credibility, and/or any possible improper
influence or directions involving other prosecuting attorneys and staff members in the
Prosecutors Office whom she may have supervised or worked with.

D. It has been confirmed that City and County of Honolulu Prosecutor Keith
M. Kaneshiro has himself received official notification via a “Target Letter” from the Special
U.S. Attorney of the United States Department of Justice informing him that he is the “Target” of
a federal Investigation. However, Prosecutor Kaneshiro failed to immediately notify appropriate
officials of the City and County of Honolulu and/or State of Hawaii that he received this official
notice, and currently chooses to remain in his position as The Prosecutor for the City and County

of Honolulu, where he supervises, directs and oversees all of the cases and employees in that



agency’s office. By remaining in this position, Prosecutor Keith Kaneshiro has already
jeopardized, and is further jeopardizing the integrity of ANY and ALL past and present criminal
cases and investigations which his office has prosecuted under his supervision or employment;
since “if”” he is convicted, any and every case he has ever participated in or supervised, could be
challenged on the grounds of his questionable integrity, lack of credibility, and/or any possible
improper influence or directions involving other prosecuting attorneys and staff members in the
Prosecutors Office whom he may have supervised or worked with.

6. Exhibit “3” attached hereto is a true and correct copy of news stories on the
website of Hawaii News Now, on December 17, 2018 and on December 10, 2018. These articles
show that Keith M. Kaneshiro received a target letter from the U.S. Department of Justice amid:

“a widening public corruption probe”.

I declare, under penalty of law, that the foregoing is true and correct to the best of my

information and belief,

DATED: Honolulu, Hawaii, December 18, 2018.

—F

TRACY YOSHIMURA
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849 have signed. Let’s get to 1,000!

ﬂ

Tracy Yoshimura started this petition to State of Hawaii Court Syatem

Problem
PETITION TO IMPEACH CITY AND COUNTY OF HONOLULU’S PROSECUTOR KEITH KANESHIRO

Shall City and County of Honolulu Prosecutor Keith M. Kaneshiro be impeached and removed from his position for malfeasance, misfeasance or non-feasance in
office? Specifically, did Keith M. Kaneshiro commit malfeasance or misfeasance by failing to take timely and appropriate action pertaining to three of his employees,
namely:

1) Former Deputy Prosecutor Katherine Kealoha, when it was widely known that the FBI and the United States Justice Department were actively investigating
potential criminal acts she was suspected of committing and or had participated in. Prosecutor Kaneshiro failed to take reasonable or necessary “administrative”™
actions to protect the integrity of any or all, past and present prosecutions that she either had, or was currently participating in or supervising, His failure to take
immediate administrative measures to avoid compromising the status of all legal matters she had or was associated with, poses a severe public safety issue, since “if”
she is convicted, any and every case she has ever participated in, or supervised, could be challenged on the grounds of her questionable integrity, lack of credibility,
andfor any possible improper influence or directions involving other prosecuting attorneys and staff members in the Prosecutors Office whom she may have
supervised or worked with.

2) Deputy Prosecuting Attomey Chasid Sapoluy, since it has been made known via a “Subject Letter” from the Special U.S. Attorney of the United States Department
of Justice, that Deputy Prosecutor Chasid Sapolu is the “subject” of a federal grand jury investigation. Prosecutor Kaneshiro has again failed to take reasonable or
necessary “administrative” actions to protect the integrity of any or all, past and present prosecutions that he either had, or is currently participating in or supervising,.
Prosecutor Kaneshiro’s failure to take immediate administrative measures to protect the status of all legal matters Deputy Chasid Sapolu had or was associated with,
poses a severe public safety issue; since “if” he is convicted, any and every case he has ever participated in or supervised, could be challenged on the grounds of his
questionable integrity, lack of credibility, and/or any possible improper influence or directions involving other prosceuting attorneys and staff members in the
Prosecutors Office whom he may have supervised or worked with.

3) Deputy Prosecutor Jan Futa, since it has been made known via a “Subject Letter” from the Special U S. Attorney of the United States Department of Justice, that
Deputy Prosecutor Jan Futa is the “subject” of a federal grand jury investigation. Prosecutor Kaneshiro has again failed to take reasonable or necessary
“administrative™ actions to protect the integrity of any or all, past and present prosecutions that she either had, or is currently participating in, or supervising,.
Prosecutor Kaneshiro’s failure to take immediate admibistrative measures to protect the status of all legal matters Deputy Prosecutor Jan Futa had or was associated
with, poses a severe public safety issue; since “if” convicted, any and every case she has ever participated in could be challenged on the grounds of her questionable
Integrity, lack of credibility, and/or any possible improper influence or directions involving other prosecuting aftorneys and staff members in the Prosecutors Office
whom she may have supervised or worked with.

Additionally, it has been confirmed that City and County of Honolulu Prosecutor Keith M. Kapeshiro has himself received official notification via a “Target Letter”
from the Special U.S. Attorney of the United States Department of Justice informing him that he is the “Target” of a federal Investigation. However, Prosecutor
Kaneshiro failed to immediately notify appropriate officials of the City and County of Honolulu and/or State of Hawaii that he received this official notice, and
currently chooses to remain in his position as The Prosecutor for the City and County of Honolulu, where he supervises, directs and oversees all of the cases and
employees in that agency’s office. By remaining in this position, Prosecutor Keith Kaneshiro has already jeopardized, and is further Jjeopardizing the integrity of ANY
and ALL past and present criminal cases and investigations which his office has prosecuted under his supervision or employment; since “if” he is convicted, any and
every case he has ever participated in or supervised, could be chatlenged on the grounds of his questionable integrity, lack of credibility, and/or any possible improper
influence or directions involving other prosecuting attorneys and staff members in the Prosecutors Office whom he may have supervised or worked with.

The sitvations involving the above-named individuals and others, could potentially lead to countless criminal cases being dismissed or overturned, setting dangerous
and/or violent criminals free to roam our streets and neighborhoods, creating a tremendous public safety issue, which would threaten the safety and wellbeing of

everyone living in the State of Hawaii and elsewhere.

e 12/17/18, 11:37 AM

https://www.change.orglp/hawail-supremé-court-impeach-city-and-county-prosecutor—keith-kaneshi?s'\
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Solution
Remove City Prosecutor from Office

Personal story

1 bave had my life as well as my family’s life destroyed as a result of this prosecutor and various members of his staff's malicious and corrupt actions. This
impeachment is necessary to preserve the integrity of any and all cases that have been handled during Prosecutor Kaneshiro's tenure, because his credibility and
mtegrity will become an issue that can possibly lead to cases being dismissed, and also cases that have already resulted in convictions and criminals being sent to
prison, could have those decisions/convictions overturned, and result in dangerous criminal to be released from prison and endanger the citizens of Hawaii and
elsewhere. This can lead to the incredibly expensive process of appeals and re-trials taking place at the taxpayer's expense.

Sinrt a petition of your own
This petition starter stood up and took action. Will you do the same?

Start a petition

2. 3 days ago
750 supporters
3. 6days ago
Tracy Yoshimura started this petition

Reasons for signing

https://www.change.org/p/hawaii-supreme-courl-impeach-city-and—county-prosecutor-keith—kaneshiro 12/17j18, 11:37 AM
Page 3 0of 9






Facing federal probe, city prosecutor rejects calls to step aside, says his office
runs ‘effectively’
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[} anashiro responds to guestions régarding federal investigation into the Prosecutors cfiice

By Lynn Kawane | December 17, 2018 at 12:35 PM HST - Updated December 17 at 11:19 PM
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Facing federal probe, city prosecutor rejects calls to step aside, says his office runs ‘effectively’

HONOLULU (HawaiiNewsNow) - For the first time Monday, embattled city Prosecutor Keith Kaneshiro
responded to growing calls to step aside, saying that he was elected for four years and that his office is being

run effectively.

Kaneshiro has received a target letter from the U.S. Department of Justice amid a widening public corruption
probe, which has already netted lengthy indictments against ex-Police Chief Louis Kealoha and his wife, a
former top-ranking deputy in Kaneshiro’s office. Both have multiple federal trials scheduled for next year.

Four other police officers were also arrested in connection with the case and their trials are set for March.

On Monday, Hawaii News Now caught up with Kaneshiro as he left a budget meeting at city hall.

He has repeatedly ignored requests for comment and didn’t answer most of the questions posed to him Monday.

But when asked about calls for him to step aside, Kaneshiro said that he had been elected for four years, an
apparent indication that he intends to serve out his term if he’s able.

He did not comment on efforts underway to impeach him, and was indignant when asked whether continuing to
serve in his position was bad for the public and Honolulu’s law enforcement community.

[Also read: City prosecutor shows no signs of stepping aside after getting formal notice that he’s a target of federal
probe]

[Also read: Campaign to impeach city prosecutor launched as he shows no signs of stepping aside amid federal probe]
“I was elected to serve for four years,” he said.

“I think it’s bad for the public when you folks go on
harassing me. Our office is operating. Do you have any
evidence that it’s not effective? It’s effective.”

Kaneshiro’s former second-in-command, first Deputy
Chasid Sapolu, took a leave of absence last week after
confirming what Hawaii News Now reported — that he
received a subject letter also from Justice Department.

Keith Kaneshiro has named Dwight Nadamoto as his acting first deputy.



Kaneshiro has named Dwight Nadamoto as his acting
first deputy.

It’s a move that indicates Sapolu may not be welcomed
back as a result of his stepping down.

Sapolu was praised for the move by others in the legal
community, who have been calling for Kaneshiro to also
step aside while federal investigators continue their

work.

Keith Kaneshiro’s former second-in-command, first Deputy Chasid Sapoly, took a
leave of absence last week after confirming what Hawaii News Now reported — that
he received a subject letter also from Justice Department. {Image: Hawaii News Now)

Copyright 2018 Hawaii News Now. All rights reserved.
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City prosecutor shows no signs of stepping aside after getting
formal notice that he’s a target of federal probe

S INVESTIGATION

City prosecutor shows no signs of stepping aside after getting formal notice that he's a target of f

By HNN Staff | December 10, 2018 at 9:25 AM HST - Updated December 11 at 6:30 AM

HONOLULU (HawaiiNewsNow) - City Prosecutor Keith Kaneshiro has received a Justice
Department target letter informing him that he’s under investigation in the federal public
corruption probe that has already led to two indictments against his former top deputy,
Katherine Kealoha.

Former U.S. Attorney and Honolulu prosecutor
Loretta Sheehan says the development is sure to
rattle the law enforcement community.



“Target letter means the grand jury has
substantial evidence that you’ve engaged in
criminal activity. You are going to be indicted,"”
Sheehan said. “A subject letter you have the
opportunity to possibly not be indicted to
possibly cooperate or to plead to a much lesser
charge. Or if you're completely innocent, to
clear up any misunderstanding.”

The Case Against The Kealohas: A Hawaii News Now Special Report

Two other leading deputies, Chasid Sapolu and
Janice Futa, have received Justice Department subject — but not target — letters.

Special federal plrosecutor Michael Wheat is leading the public corruption probe.

His office sent target letters to ex-Honolulu Police Chief Louis Kealoha and other police officers
in 2016, and all were immediately put on administrative leave. Months later, indictments came

down on all of them.

Kaneshiro’s office appears to be connected to those cases, which are set to go to trial next year.

Kaneshiro is accused of lying to protect Louis Kealoha’s wife, Katherine, a former deputy city
prosecutor.

Despite the new developments, Kaneshiro does not show signs of stepping down. And Mayor
Kirk Caldwell told Hawaii News Now that the prosecuting attorney is elected and therefore he

will not intervene.

[Also read: As part of widening corruption probe, DOJ sends subject letter to second-in-
command at prosecutor’s office]

Meanwhile, the state Attorney General’s Office said on the issue that “when compelling
circumstances exist, the attorney general may supersede the county prosecutor.”

The office also said it is in contact with the city Prosecutor’s Office.




City prosecutor gets target letter amid widening federal public corruption probe

Kaneshiro could be removed by voters in a recall or by the courts in an impeachment case, which
would require a petition from voters.

o Q

O

“It’s gonna come from the judicial branch or the people themselves.”

Other experts say that if Kaneshiro is indicted, a judge could require he take leave from office as
a condition of his pretrial release.

But Sheehan said members of law enforcement must live up to a high standard.

“When a law enforcement officer gets a target letter, of course of course he should step down of
course,” she said. "There’s a cloud over your performance at this point in time, step down.”

The federal probe into Kaneshiro apparently began when investigators learned that Katherine
Kealoha allegedly convinced a judge to dismiss a speeding ticket against an electrician who was
working for her.

Kaneshiro, Futa and Sapolu were called before a federal grand jury repeatedly on suspicion that
they tried to cover up for Kealoha.






appeal. Such appeal shall be taken within ten days after service of the board's order
by filing notice of appeal with the clerk of the supreme court of the state and serving
a copy thereof upon the board stating the grounds therefor.

Section 7-119. Applicability of Charter Provisions —
Except as otherwise provided, no provision of this charter, other than those set

forth in this article of the charter, shall be applicable to the department.

ARTICLE VIII -
PROSECUTING ATTORNEY

Section 8-101. Organization —
There shall be a department of the prosecuting attorney headed by a prosecuting

attorney.

(Reso. 78-279)

Section 8-102. Term of Office -
The term of office of the prosecuting attorney shall commence at twelve o'clock

meridian on the second day of January following the prosecuting attorney's election.
(Reso. 78-279, 83-357 and 86-238; 1992 General Election Charter Amendment

Question No. 4)

Section 8-103. Prosecuting Attorney, Qualifications ~—

The prosecuting attorney shall be a duly registered voter of the city, an attorney
licensed to practice and in good standing before the supreme court of the state, who
shall have engaged in the practice of law for at least five years, and who shall have
been actively involved in criminal cases for at least three years within ten years next
preceding the prosecuting attorney's election.

(Reso. 78-279 and 83-357;: 1992 General Election Charter Amendment Question

No. 32A(12))

Section 8-104. Powers, Duties and Functions -
1. The prosecuting attorney shall:
(2) Attend all courts in the city and conduct, on behalf of the people, all
prosecutions therein for offenses against the laws of the state and the

ordinances and rules and regulations of the city.
(b) Prosecute offenses against the laws of the state under the authority of the

attorney general of the state.

EXHIBIT_4
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(c) Appear in every criminal case where there is a change of venue from the
courts in the city and prosecute the same in any jurisdiction to which the
same Is changed or removed. The expense of such proceeding shall be
paid by the city.

(d) Institute proceedings before the district judges for the arrest of persons
charged with or reasonably suspected of public offenses, when the
prosecuting attorney has information that any such offenses have been
committed, and for that purpose, take charge of criminal cases before the
district judges either in person or by a deputy or by such other prosecuting
officer or in such other manner as the prosecuting attorney shall designate
with approval of the district court or in accordance with statute; draw all
indictments and attend before and give advice to the grand jury whenever
cases are presented to it for its consideration; and investigate all matters
which may properly come before the prosecuting attorney. Nothing
herein contained shall prevent the conduct of proceedings by private
counsel before courts of record under the direction of the prosecuting

attorney.
2. The prosecuting attorney may:
(2) Research, evaluate, and make recommendations regarding crime,

crime prevention, and the criminal justice system to the governor, the
legislature, the judiciary, the council, the mayor, the Honolulu police
department and other criminal justice agencies, or the general public, as
the prosecuting attorney deems appropriate.

(b) Provide crime prevention training programs for law enforcement agencies,
citizens, businesses, and civic groups.

(c) Develop public education programs through various broadcast or print
media, to provide the general public information that will assist citizens in
developing the knowledge and confidence to prevent crime and to avoid
being victims of crime.

(d) Receive and expend financial grants, donations and other funds as
permitted by the provisions of the revised charter, city ordinances and
applicable city, state, and federal financial and budget policies for crime
research, prevention, and education.

(Reso. 78-279, 83-357, 84-197 and 07-2253)

85



Section 8-105. Staff -
1. The prosecuting attorney may appoint deputies, administrative or executive

assistants, and other necessary staff, including investigators who shall have all the
powers and privileges of a police officer of the city.

2. At the request of the prosecuting attorney, one or more officers of the police
department may be detailed by the chief of police for the purpose of doing necessary
mvestigative work, and such police officers shall continue to serve on such a detail
during the pleasure of the prosecuting attorney and as long as the necessity of such
detail exsts.

3. The deputy who is designated as first deputy shall, during the temporary
absence or disability of the prosecuting attorney, assume the power and perform the

duties of the prosecuting attorney.
(Reso. 78-279 and 84-197; 1992 General Election Charter Amendment Question

No. 12)

Section 8-106. Vacancy in Office -
A vacancy in the office of the prosecuting attorney caused by death, resignation,

removal or disqualification to hold office shall be filled as follows:

(@) If the unexpired term is for less than one year, the office of the prosecuting
attorney shall be filled by the first deputy who shall act as prosecuting attorney,
or if the position of first deputy is vacant or if the first deputy does not meet
the minimum qualifications for prosecuting attorney, the mayor with the
approval of the council shall fill the vacancy by appointment of a person with
the requisite qualifications within thirty days after the occurrence of the
vacancy.

(b) If the unexpired term is for one year or more, the vacancy shall be filled by a
special election to be called by the council within ten days and to be held
within one hundred twenty days after the occurrence of the vacancy. The
electors of the city shall then elect a successor with requisite qualifications to
fill the vacancy for the remainder of the term. If any special or general
election is to be held in the city after thirty days and within one hundred
eighty days after the occurrence of the vacancy, then the election shall be held
in conjunction with such other election. Pending the election of the
prosecuting attorney, the first deputy shall act as prosecuting attorney. If the
position of first deputy is vacant or if the first deputy does not meet the
minimum qualifications for prosecuting attorney, the mayor, with the approval
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of the council, shall fill the vacancy by appointment of a person with the

requisite qualifications within thirty days after the occurrence of the vacancy.
(Reso. 78-279, 83-357 and 84-197: 1992 General Election Charter Amendment
Question No. 32A(11); 2016 General Election Charter Amendment Question No.

14)

Section 8-107. Removal of Prosecuting Attorney —

"The prosecuting attorney may be removed by recall or impeachment as provided

m Article XII of this charter. A
(Reso. 78-279, 83-357 and 84-197: 1992 General Election Charter Amendment

Question No. 32A(13); cf Question No. 15)

ARTICLE IX -
FINANCIAL ADMINISTRATION

CHAPTER 1 -
BUDGETING

Section 9-101. Fiscal Year —
The fiscal year of the city shall begin on the first day of July and end on the last

day of June of the succeeding year.

Section 9-102. Preparation and Submission of the Program and Annual Budget for
the Executive Branch ~
1. Not less than one hundred twenty days prior to the end of each fiscal year, the
mayor shall prepare and submit to the council:

(@) An operating and capital program and a statement of relationships between
the operating and capital components for the ensuing six fiscal years for
the executive branch.

(b) An operating and capital budget and a statement of relationships between
operating and capital items for the ensuing fiscal year for the executive
branch.

(c) An accompanying message and necessary proposed ordinances for the
ensuing fiscal year. The proposed budget ordinances shall be in a form
prescribed by law.

(d) Such other information as may be requested by the council.
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ARTICLE X -
SPECIAL ASSESSMENT IMPROVEMENTS

Section 10-101. Improvements by Special Assessments —
Improvements by special assessment shall be as provided by law. No changes,

however, shall be made by the council regarding any matter under the control of the
board of water supply without the prior approval of its board.

ARTICLE XT -
STANDARDS OF CONDUCT

Section 11-101. Declaration of Policy -

Elected and appointed officers and employees shall demonstrate by their
example the highest standards of ethical conduct, to the end that the public may
justifiably have trust and confidence in the integrity of government. They, as agents
of public purpose, shall hold their offices or positions for the benefit of the public,

shall recognize that the public interest is their primary concern, and shall faithfully
discharge the duties of their offices regardless of personal considerations.

Section 11-102. Conflicts of Interest —
1. No elected or appointed officer or employee shall:

(a) Solicit or accept any gift, directly or indirectly, whether in the form of
money, loan, gratuity, favor, service, thing or promise, or in any other
form, under circumstances in which it can reasonably be inferred that the
gift is intended to influence the officer or employee in the performance of
such person’s official duties. Nothing herein shall preclude the
solicitation or acceptance of lawful contributions for election campaigns.

(b) Disclose confidential information gained by reason of such person’s office
or position or use such information for the personal gain or benefit of
anyone.

(c) Engage in any business transaction or activity or have a financial interest,
direct or indirect, which is incompatible with the proper discharge of such
person’s official duties or which may tend to impair the independence of
judgment in the performance of such person’s official duties.
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ARTICLE XTI -
RECALL AND IMPEACHMENT

CHAPTER 1 -
RECALL OF ELECTED OFFICERS

Section 12-101. Recall of the Mayor —

The mayor may be removed by recall which shall be initiated upon petition
signed by duly registered voters equal in number to at least ten percent of the total
voters registered at the last regular mayoral election. Signatures from any one
council district, as provided by this charter for the election of councilmembers, in
excess of forty percent of the total number required on the petition shall not be

counted.
(Reso. 83-357; 1992 General Election Charter Amendment Question Nos. 15 and

32A(9))

Section 12-102. Recall of a District Councilmember —

A district councilmember may be removed by recall which shall be initiated upon
petition signed by duly registered voters of the council district equal in number to at
least ten percent of the total voters registered in such councilmember's district in the
last regular council election held in the district.

(Reso. 83-357; 1992 General Election Charter Amendment Question Nos. 15 and

32A(4))

Section 12-103. Recall Petition; Recall Election —

The recall petition shall require each signing voter’s signature, address, council
district, and the date of signing. Signatures on a recall petiion may be on separate
sheets but each sheet shall have appended to it the affidavit of the person who
circulated that sheet of the petition, that to the best of the affiant’s knowledge and
belief the persons whose signatures appear on the sheet are duly registered voters of
the city, that they signed with full knowledge of the contents of the petition, and that
their residences are correctly given. :

A recall petition shall be tendered in its entirety for filing with the city clerk with a
transmittal letter to the city clerk. Upon filing of such petition with the city clerk,
the city clerk shall examine it to determine whether it contains a sufficient number of
apparently genuine signatures of registered voters. The city clerk may question the
genuineness of any signature or signatures appearing on the recall petition and if the
city clerk finds that any such signature or signatures are not genuine, the city clerk
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shall disregard them in determining whether the petition contains a sufficient
number of signatures. The city clerk shall also disregard any signature dated more
than sixty days before the petition was tendered for filing. The city clerk shall
eliminate any sheet of the petition which is not accompanied by the required
affidavit of the person who circulated that sheet of the petition. The mvalidity of
any sheet of the petition shall not affect the validity of the petition if a sufficient
number of signatures remains after eliminating such an invalid sheet. The city clerk
shall complete the examination of the petition within twenty working days after the
date of the filing with the city clerk and shall thereupon certify the petition or reject
the petition.

As soon as the city clerk has certified the recall petition, the city clerk shall notify
the elected officer that the examination has been completed and the petition has
been certified. Upon receipt of such notice, the elected officer may resign from
office and thereupon the recall proceedings shall terminate.

If the elected officer does not resign from office within ten days after notice of the
certification of such petition shall have been given to such elected officer, the city
clerk shall arrange a recall election. If a general or special city or state election is to
be held not less than thirty days nor more than ninety days after the ten days have
expired, the recall question shall be placed before the voters at such an election.
Otherwise a special recall election shall be fixed for a date not earlier than thirty days
nor later than ninety days after ten days have expired. The elected officer may
resign at any time prior to the recall elecion and thereupon the election shall not be
held.

The following question shall be presented to each voter in a recall: “Shall (name
of elected officer) be recalled and removed from the office of (title of office)?”

If a majority of the registered voters who vote on the question at a recall election
shall vote “Yes,” the elected officer shall be deemed recalled and removed from
office. Otherwise, the said officer shall remain in office.

No person, who has been removed from elected office or who has resigned from
such an office after a recall petition directed to the said person has been filed, shall
be eligible for election or appointment to any office of the city within two years after
sald person’s removal or resignation.

No recall petition shall be filed against an elected officer within the first or the last
year of the officer’s term or within six months after an unsuccessful recall election
against such officer.

(Reso. 83-357; 1992 General Election Charter Amendment Question Nos. 324 (15)
and 32A(16); 2006 General Flection Charter Amendment Question No. 12(0); Reso.

10-64)
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Section 12-104. Recall of the Prosecuting Attorney —
The prosecuting attorney may be removed by recall which shall be initiated upon

petition signed by registered voters equal in number to at least ten percent of the
total voters registered in the last regular election of the prosecuting attorney.
Signatures from any one council district, as provided by this charter for the election
of councilmembers, in excess of forty percent of the total number required on the

petition shall not be counted.
(1992 General Election Charter Amendment Question Nos. 1.5 and S9A (13)

CHAPTER 2 -
IMPEACHMENT OF ELECTED OFFICERS

Section 12-201. Impeachment of the Mayor —

The mayor may be impeached for malfeasance, misfeasance or non-feasance in
office. The courts of the State of Hawaii shall have jurisdiction as provided by
applicable law over any proceeding for the removal of the mayor who may be
charged on any of the foregoing grounds. The charges shall be set forth in writing
in a petition for impeachment signed by not less than five thousand duly registered
voters of the city, and said signatures shall be necessary only for the purpose of filing
the petition. 'The petition having once been filed, hearings shall be held on all such

charges.
(Reso. 83-357; 1992 General Election Charter Amendment Question Nos. 14 and

32A(9); Reso. 08-135)

Section 12-202. Impeachment of a Councilmember —

Any councilmember may be impeached for malfeasance, misfeasance or non-
feasance in office or for interference with the performance of the duties of any
officer or employee in any executive agency of the city government. The courts of
the State of Hawaii shall have jurisdiction as provided by applicable law over any
proceeding for the removal of a councilmember who may be charged on any of the
foregoing grounds. The charges shall be set forth in writing in a petition for
impeachment signed by not less than one thousand duly registered voters of the
council district for the removal of a councilmember, and said signatures shall be
necessary only for the purpose of filing the petition. The petition having once been
filed, hearings shall be held on all such charges.

(Reso. 83-357: 1992 General Election Charter Amendment Question Nos. 14 and

F2A(4); Reso. 08-135)
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Section 12-203. Impeachment of the Prosecuting Attorney —

The prosecuting attorney may be impeached for malfeasance, misfeasance or
non-feasance in office. The courts of the State of Hawaii shall have Jurisdiction as
provided by applicable law over any proceeding for the removal of the prosecuting
attorney who may be charged on any of the foregoing grounds. The charges shall
be set forth in writing in a petition for impeachment signed by not less than five
hundred duly registered voters of the city, and said signatures shall be necessary only
for the purpose of filing the petition. The petition having once been filed, hearings
shall be held on all such charges.

(1992 General Election Charter Amendment Question No. 39A(1 3); cf Question

No. 15; Reso. 08-135)

ARTICLE XIII -
GENERAL PROVISIONS

Section 13-101. Definitions —
1. The term "agency" shall mean any office, department, board, commission or

other governmental unit of the city, excluding the council and its offices and any
commission excluded by the provisions of this charter.

2. The term "executive agency" shall mean any agency of the executive branch of
the city government, excluding the board of water supply.

3. The term "employee" shall mean any person, except an officer, employed by
the city or any agency thereof, but the term shall not include an independent

contractor.
4. Except as otherwise provided in this charter, the term "officer” shall include

the following:
(2) Members of the council, the mayor, the prosecuting attorney and the
managing director.
(b) Any person appointed as administrative head of any agency of the city or
as a member of any board or commission.
(c) Any person appointed by a board or commission as the administrative
head of such agency.
(d) The first deputy, any other deputy, or a division chief appointed by the
administrative head of any agency of the city.
(€) Deputies of the corporation counsel and the prosecuting attorney.
(Sec. 13-101, RCH 1973; Reso. 94-67 and 96-170)
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NO. 24858

IN THE SUPREME COURT OF THE STATE OF HAWAI']

In the Matter of the Impeachment of
Honolulu City Councilmember Rene Mansho

ORIGINAL PROCEEDING

ORDER OF DISMISSAL
(By: Levinson, Acting C.J., Ramil, and Acoba, JJ.,
Intermediate Court of Appeals Judge Foley,
in place of Moon, C.J., recused, and
Circuit Court Judge Sakamoto, in place of
Nakayama, J., recused)

Upon consideration of the record it appears that Respondent Rene Mansho has resigned from her position as a member of
the Honolulu City Council and that such resignation renders this proceeding moot. Therefore,

IT IS HEREBY ORDERED that this proceeding is dismissed.

DATED: Honolulu, Hawai'i, April 26. 2002.




IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
TRACY YOSHIMURA, ) S.P. NO.
) (Other Civil Action)
Petitioner, )
) MEMORANDUM OF LAW IN
VS. ) SUPPORT OF PETITION
)
KEITH M. KANESHIRO, )
)
Respondent. )
)

MEMORANDUM OF LAW IN SUPPORT OF PETITION

I. INTRODUCTION

This is a petition to impeach the Prosecuting Attorney of the City and County of
Honolulu, Keith Kaneshiro (“Prosecutor Kaneshiro”), brought pursuant to Section 12-203 of the
Honolulu City Charter (applicable provisions of the Honolulu City Charter are attached as
Exhibit “4”). The Honolulu City Charter states in Section 11-101 (Exhibit 4):

Elected and appointed officers and employees shall demonstrate by their example the

highest standards of ethical conduct, to the end that the public may justifiably have trust

and confidence in the integrity of government. They, as agents of public purpose, shall

hold their offices or positions for the benefit of the public, shall recognize that the public

interest is their primary concern, and shall faithfully discharge the duties of their offices

regardless of personal considerations.

Prosecutor Kaneshiro has received a target letter from the U.S. Dept. of Justice which is
part of a “widening public corruption probe”. At the very least fact that he is the target of a
federal investigation requires him to remove himself from office, pending the final resolution of
the case. If he remains in office while the investigation continues, there will be questions about

his conduct from this day forward that will certainly affect the public’s trust and confidence in

the integrity of government, and he should be impeached for the reasons set forth in the petition.



1I. AUTHORITY FOR IMPEACHMENT
Section 12-203 of the Honolulu City Charter states:
The prosecuting attorney may be impeached for malfeasance, misfeasance or non-
feasance in office. The courts of the State of Hawaii shall have jurisdiction as provided
by applicable law over any proceeding for the removal of the prosecuting attorney who
may be charged on any of the foregoing grounds. The charges shall be set forth in
writing in a petition for impeachment signed by not less than five hundred duly registered
voters of the city, and said signatures shall be necessary only for the purpose of filing the
petition. The petition having once been filed, hearings shall be held on all such charges.
There is nothing more in the Honolulu City Charter that outlines the procedure for
impeachrnent.1 HRS § 603-21.5(a)(4) states: “The several circuit courts shall have jurisdiction,
except as otherwise expressly provided by statute, of: (4) Actions for impeachment of county

officers who are subject to impeachment.”2 Rule 81(b)(11) of the Hawaii Rules of Civil

Procedure states: “These rules shall apply to the following proceedings except insofar as and to

! The impeachment criteria for public officials allowing removing for “malfeasance,
misfeasance, nonfeasance” has existed in Honolulu at least since 1925. In the Hawaii Supreme
Court case of Irwin v. Cunha, 29 Haw. 21 (1926), reconsideration denied 29 Haw. 83, the
Hawaii Supreme Court was asked to rule on whether a city supervisor should be subjected to
impeachment for missing several meetings of the board of supervisors. The Court noted that R.
L. 1925, section 1783 read: “Any city and county officer may be removed for malfeasance,
misfeasance, nonfeasance or maladministration in office. The board of supervisors shall
constitute a board of impeachment for the trial of any elected officer of the city and county
(except members of the board of supervisors), who may be charged with malfeasance,
misfeasance, nonfeasance or maladministration in office by not less than one hundred legal
voters within the city and county. Such officer shall be given an opportunity to defend himself
against the same. The board of impeachment shall have power to hear and determine the charge,
and if the same be sustained, to remove from office the officer so charged, and to fill the vacancy
so occurring by the appointment of some qualified person to said office for the unexpired term
thereof.” 29 Haw. at 22, 23. The record of the attempted impeachment of former council
member Rene Mansho in 2002 shows that the petition for impeachment was first brought before
the Hawaii Supreme Court and later dismissed as moot because council member Mansho
resigned (See, Exhibit “5”). That petition was brought under the prior version of the Honolulu
City Charter, which allowed proceedings to be brought directly to the Hawaii Supreme Court.

2 Subsection (4) was added in 2008 as part of Act 107 of the 2008 Hawaii State
Legislature.



the extent that they are inconsistent with specific statutes of the State or rules of court relating to
such proceedings: (11) Proceedings for the impeachment of a county officer.”

Thus this petition for impeachment must be brought as a civil matter before the circuit
courts for consideration.
III. STANDARD FOR DETERMINING IMPEACHMENT

Having established that this petition is properly before the circuit court, the next question
is what standard should this court follow. The Honolulu City Charter requires only a showing
of: “malfeasance, misfeasance or non-feasance in office”. “Malfeasance”, according to Black’s
Law Dictionary (BLACK’S LAW DICTIONARY 862 (5th ed.1979), states that malfeasance can
mean: “wrongful conduct that affects, interrupts or interferes with the performance of official
duties.” The New Hampshire Supreme Court in Williams v. City of Dover, 130 N.H. 527 (1988),
stated that malfeasance is, more generally, “the doing of an act which ought not to be done”,
citing Quinn v. Concord, 108 N.H. 242, 247, 233 A.2d 106, 109-110 (1967). “Misfeasance” is
defined by Black’s as: “The improper performance of some act which a man may lawfully do.
The improper doing of an act which a person might lawfully do.” (BLACK’S LAW
DICTIONARY 862 (5™ ed.1979). Nonfeasance has defined by our Hawaii Supreme Court in
Dejetley v. Kaho ohalahala, 122 Haw. 251, 226 P.3d 421 (2010). There the Court defined
nonfeasance as respect to public officials as a substantial failure to perform a required legal duty.
(122 Haw. at 257-258, citing Lee v. Corregedore, 83 Haw. 154, 174 n.1, 925 P.2d 324, 344 n.1
(1996). Nonfeasance implies the failure to act where a duty to act existed. 122 Haw. at 258,
citing Baccus v. Ameripride Servs., Inc., 145 Idaho 246, 250, 179 P.3d 309 (2008).

IV. ARGUMENT



While the process may not be clear’, what is clear that based upon the Honolulu City
Charter that Prosecutor Kaneshiro has a duty under the City Charter to perform: “the highest
standards of ethical conduct, to the end that the public may justifiably have trust and confidence
in the integrity of government.” As the city prosecutor he is responsible to act: “on behalf of the
people” in “all prosecutions therein for offenses against the laws of the state and the ordinances
and rules and regulations of the city.” (Section 8-104, Honolulu City Charter). Prosecutor
Kaneshiro has received a target letter from the U.S. Dept. of Justice, and has two deputies that
have received “subject” letters (See, Exhibit 4). At the very least the investigation creates a
perception that the city prosecutor and two deputies are being investigated for public corruption.
While the news coverage of these events has been replete with speculation of criminal defense
attorneys and experts that the investigation creates a taint on any prosecution that these
individuals touch, the simple fact of the matter is that it creates a defense in any criminal case
that the prosecuting attorney handling the matter was dishonest. This is similar to the defense
proffered by a criminal defendant in U.S. v. Henthorn, 931 F.2d 29 (1991), where the 9" Circuit
Court of Appeals held that if there was evidence in a law enforcement witness’ personnel file
that showed “evidence of perjurious conduct or other like dishonesty”, that this should be
disclosed to the defense. Likewise here, if Prosecutor Kaneshiro, or his deputies for that matter,
were allowed to remain in office, every single prosecution that they would be involved in would
be brought into question. Whether there is a federal indictment or a conviction is not the

question. The question is whether the very existence of a federal investigation on public

3 An attempt to make the impeachment process clear, at least for state officials, was done
in the 2018 Hawaii State Legislature, with the introduction of S.B. No. 2577. Unfortunately this
bill failed, but the bill attempted to institute proceedings for impeachment because the: “current
law is absent the constitutionally required statutory provisions establishing the causes, manner,
and procedure for removal of the governor, lieutenant governor, and appointive officers by

impeachment.”



corruption centering on the Honolulu city prosecutor breaches the trust that the public should
have in the: “trust and confidence in the integrity of government.” This is not just a lower level
deputy that we are speaking of, this is the individual that the Honolulu City Charter states is
empowered to act: “on behalf of the people” in “all prosecutions therein for offenses against the
laws of the state”. At a minimum, Prosecutor Kaneshiro should have resigned or taken leave (as
one of his deputies did), to avoid any appearance that would affect future prosecutions by the
Office of the Prosecuting Attorney. It is this failure to resign or take leave while the
investigation is pending that constitutes malfeasance, misfeasance or non-feasance in office.

Petitioner has obtained more than 500 signatures, as required by the Honolulu City
Charter, agreeing with the impeachment of Prosecutor Kaneshiro. The petition meets the
requirements of the Honolulu City Charter stating a case for malfeasance, misfeasance or non-
feasance in office. Given the gravity of the charges and the duty imposed upon Prosecutor
Kaneshiro by the Honolulu City Charter, this court should grant Petitioner’s request that
Prosecutor Kaneshiro be impeached.

DATED: Honolulu, Hawaii, December 18, 2018.

Har M. i{u/@

KEITH M. KIUCHI

Attorney for Petitioner



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
TRACY YOSHIMURA, ) S.P. NO.
) (Other Civil Action)
Petitioner, )
) NOTICE OF HEARING ON
Vs. ) PETITION
)
KEITH M. KANESHIRO, )
)
Respondent. )
)

NOTICE OF HEARING ON PETITION

TO: KEITH M. KANESHIRO
Prosecuting Attorney for the City and County of Honolulu

1060 Richards St., 10" Floor
Honolulu, HI 96813

Respondent

PLEASE TAKE NOTICE that the foregoing Petition for Impeachment of Prosecuting

Attorney Keith M. Kaneshiro Pursuant to Sec. 12-203 of the Honolulu City Charter, will be

presented before the Honorable , Judge of the above-
entitled Court, in the Courtroom of said Judge at 777 Punchbowl St., 4t Floor, Honolulu, HI

96813, on the day of , 2019, at the hour of said day, or as soon

thereafter as Counsel can be heard.

DATED: Honolulu, Hawaii, Decemberfl%o 18. M

KEITH M. KIUCHI
Attorney for Petitioner




IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
TRACY YOSHIMURA, ) S.P. NO.
) (Other Civil Action)
Petitioner, )
) CERTIFICATE OF SERVICE
VS. )
)
KEITH M. KANESHIRO, )
)
Respondent. )
)
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that upon filing of the aforesaid document, a copy of will be duly
hand-delivered or mailed by depositing said copy in the United states mail, postage prepaid, to
the following parties at their last known address:

TO: KEITH M. KANESHIRO

Prosecuting Attorney for the City and County of Honolulu

1060 Richards St., 10" Floor

Honolulu, HI 96813

Respondent

DATED: Honolulu, Hawaii, December 18, 2018. MQ

KEITH M. KIUCHI
Attorney for Petitioner




