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IN THE UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION

IN RE: )
)

HERBERT FRANCIS WHALEN IV, )   Case No. 12-09615-JKC-7
aka HERBERT F. WHALEN, aka )
HERBERT WHALEN, aka BERT )
WHALEN, Debtor )

MATTHEW D. KNEE, )
)

Plaintiff, )
)

vs. )
)

HERBERT FRANCIS WHALEN IV, )
aka HERBERT F. WHALEN, aka )
HERBERT WHALEN, aka BERT )
WHALEN, )

)
Defendant. )

COMPLAINT OBJECTING TO THE DISCHARGE OF DEBT

Matthew D. Knee (“Knee”), a named creditor under debtor’s Schedule of Creditors,

hereby objects to the discharge of this creditor’s debt, and in support states as follows:

1. On August 25, 2011, Knee filed his Complaint against creditor asserting legal

theories of breach of contract and fraud. A true and accurate copy of the Complaint is attached

as Exhibit A.

2. On December 9, 2011, following an evidentiary hearing, a default judgment in the

amount of $748,582.72 was entered in favor of Knee and against debtor, Herbert F. Whalen, IV,

in Marion County Superior Court 7 under Cause number 49d07-1108-PL-3344. More

specifically, the Trial Court determined that Knee’s damages totaled $248,694.24 and, after a
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finding of fraud on the part of Whalen, trebled the damages and awarded attorney fees pursuant

to I.C. 34-24-3-1. A true and accurate copy of the judgment is attached hereto and marked

Exhibit B.

3. On August 13, 2012, Whalen filed his Chapter 7 Bankruptcy Petition in which he

seeks to discharge the above described debt belonging to Knee.  The judgment, however, is a

non-dischargeable debt as the debt arose out of representations made by Whalen which he knew

to be false, that the representations were intended and did, in fact, deceive Knee, and Knee

reasonably relied upon such misrepresentations.  Bankr. Code 11 U.S.C.A s523(a)(2)(A).

4. For the foregoing reasons, creditor, Matthew D. Knee objects to the discharge of

the debt and/or judgment owed to him pursuant to Bankr. Code 11 U.S.C.A s523(a)(2)(A).

WHEREFORE, Matthew D. Knee respectfully objects to the discharge of this creditor’s

debt/judgment, that the debt/judgment be treated as non-dischargeable under 11 U.S.C.

§523(a)(2)(A), and for all other relief just and proper in the premises.

Respectfully submitted

COOTS, HENKE & WHEELER, P.C.

By: /s/ James K. Wheeler
James K. Wheeler, #1200-29
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served by First Class United States
Mail, postage prepaid, this 27th day of November, 2012, upon:

Gary L. Dilk
608 E. Market Street
Indianapolis, IN  46202

Joseph W. Hammes
TUCKER HESTER, LLC
429 N. Pennsylvania Street
Suite 100
Indianapolis, IN  46204-1816

/s/ James K. Wheeler
James K. Wheeler

James K. Wheeler #1200-29
COOTS, HENKE & WHEELER, P.C.
255 East Carmel Drive
Carmel, IN  46032-2689
Telephone:  (317) 844-4693
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