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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM

UNITED STATES OF AMERICA CIVIL ACTION

V.
THE CITY OF PHILADELPHIA and :
THE CITY OF PHILADELPHIA REDEVELOPMENT - NO.
AUTHORITY

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on
the plaintiff and all other parties, a Case Management Track Designation Form specifying the track

to which that defendant believes the case should be assigned.
SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255.

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits.

(c) Arbitration — Cases required to be designated for arbitration under Local Civil Rule 53.2.

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos.

(e) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.)

(f) Standard Management — Cases that do not fall into any one of the other tracks.
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Civil Justice Expense and Delay Reduction Plan
Section 1:03 - Assignment to a Management Track

(a) The clerk of court will assign cases to tracks (a) through (d) based on the initial pleading.

(b) In all cases not appropriate for assignment by the clerk of court to tracks (a) through (d), the
plaintiff shall submit to the clerk of court and serve with the complaint on all defendants a case management
track designation form specifying that the plaintiff believes the case requires Standard Management or
Special Management. In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on the
plaintiff and all other parties, a case management track designation form specifying the track to which that
defendant believes the case should be assigned.

© The court may, on its own initiative or upon the request of any party, change the track
assignment of any case at any time.

() Nothing in this Plan is intended to abrogate or limit a judicial officer's authority in any case
pending before that judicial officer, to direct pretrial and trial proceedings that are more stringent than those
of the Plan and that are designed to accomplish cost and delay reduction.

(e) Nothing in this Plan is intended to supersede Local Civil Rules 40.1 and 72.1, or the
procedure for random assignment of Habeas Corpus and Social Security cases referred to magistrate judges
of the court.

SPECIAL MANAGEMENT CASE ASSIGNMENTS
(See §1.02 (e) Management Track Definitions of the
Civil Justice Expense and Delay Reduction Plan)

Special Management cases will usually include that class of cases commonly referred to as "complex
litigation" as that term has been used in the Manuals for Complex Litigation. The first manual was prepared
in 1969 and the Manual for Complex Litigation Second, MCL 2d was prepared in 1985. This term is
intended to include cases that present unusual problems and require extraordinary treatment. See §0.1 of the
first manual. Cases may require special or intense management by the court due to one or more of the
following factors: (1) large number of parties; (2) large number of claims or defenses; (3) complex factual
issues; (4) large volume of evidence; (5) problems locating or preserving evidence; (6) extensive discovery;
(7) exceptionally long time needed to prepare for disposition; (8) decision needed within an exceptionally
short time; and (9) need to decide preliminary issues before final disposition. It may include two or more
related cases. Complex litigation typically includes such cases as antitrust cases; cases involving a large
number of parties or an unincorporated association of large membership; cases involving requests for
injunctive relief affecting the operation of large business entities; patent cases; copyright and trademark
cases; common disaster cases such as those arising from aircraft crashes or marine disasters; actions brought
by individual stockholders; stockholder's derivative and stockholder's representative actions; class actions or
potential class actions; and other civil (and criminal) cases involving unusual multiplicity or complexity of
factual issues. See §0.22 of the first Manual for Complex Litigation and Manual for Complex Litigation
Second, Chapter 33.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DESIGNATION FORM
(to be used by counsel or pro se plaintiff to indicate the category of the case for the purpose of assignment to the appropriate calendar)

Address of Plaintite.  J-S- Dept. of Justice, 999 18th Street, South Terrace, Suite 370, Denver CO 80202

Address of Defendant: -@ngsam Stevens Silver & Hollaender, 1818 Market Street, Suite 2610, Philadelphia, PA 19103-56319

Delaware County and Philadelphia County

Place of Accident, Incident or Transaction:

RELATED CASE, IF ANY:

Case Number: Judge: Date Terminated:

Civil cases are deemed related when Yes is answered to any of the following questions:

1. Is this case related to property included in an earlier numbered suit pending or within one year Yes [I No| / ]
previously terminated action in this court?

2. Does this case involve the same issue of fact or grow out of the same transaction as a prior suit Yes I:I No
pending or within one year previously terminated action in this court?

3. Does this case involve the validity ot infringement of a patent already in suit or any earlier Yes | l No
numbered case pending or within one year previously terminated action of this court?

4. s this case a second or successive habeas corpus, social security appeal, or pro se civil rights Yes D No
case filed by the same individual?

I certify that, to my knowledge, the within case [ is / ﬁ is not related to any case now pending or within one year previously terminated action in
this court except as noted above.

N /) -'/']::':;‘ - i
pare: 06/05/2019 U ¥ r,/fgfg&.:_f_;%;\ ) CO Bar # 30394
7 " Attorney-at-L.aw / Pro Se Plaintiff Attorney 1.D. # (if applicable)

CIVIL: (Place a V in one category only)

A Federal Question Cases: B.  Diversity Jurisdiction Cases:
a1 Indemnity Contract, Marine Contract, and All Other Contracts D 1. Insurance Contract and Other Contracts
[0 2. FELA [0 2. Airplane Personal Injury
[0 3. Jones Act-Personal Injury [0 3. Assault, Defamation
[0 4. Antitrust [0 4 Marine Personal Injury
E 5. Patent [0 5. Motor Vehicle Petsonal Injury

6. Labor-Management Relations [ 6. Other Personal Injury (Please specify):
[0 7. Civil Rights [T 7. Products Liability
[0 8. Habeas Corpus [] 8. Products Liability — Asbestos
B 9. Securities Act(s) Cases 9.  All other Diversity Cases

10. Social Security Review Cases (Please specify): .S, Government Plaintiff
[ 11. All other Federal Question Cases

(Please specify): CERCLA, 42 U.S.C. § 9601

ARBITRATION CERTIFICATION
(The effect of this certification is to remove the case from eligibility for arbitration.)

John N. Moscato

, counsel of record or pro se plaintiff, do hereby certify:

Pursuant to Local Civil Rule 53.2, § 3(c) (2), that to the best of my knowledge and belief, the damages recoverable in this civil action case
exceed the sum of $150,000.00 exclusive of interest and costs:

|:| Relief other than monetary damages is sought.
|II4' PO
pate: 06/04/2019 / S A S~ B CO Bar # 30394

zlttorney-ﬂt-Law / Pro Se Plaintiff Attorney 1.D. # (if applicable)

NOTE: A trial de novo will be a trial by jury only if there has been compliance with F.R.C.P. 38.

Civ. 609 (5/2018)
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JEFFREY BOSSERT CLARK

Assistant Attorney General

Environment & Natural Resources Division
United States Department of Justice

JOHN N. MOSCATO

Senior Counsel

Environmental Enforcement Section
United States Department of Justice

999 18th Street, South Terrace, Suite 370
Denver, Colorado 80202

Telephone: (303) 844-1380

Facsimile: (303) 844-1350

Email: john.moscato@usdoj.gov
Colorado Bar No. 30394

Attorneys for Plaintiff United States of America

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

Plaintiff,

V. Case No.

THE CITY OF PHILADELPHIA and

THE CITY OF PHILADELPHIA

REDEVELOPMENT AUTHORITY
Defendants.

¥ OX XK KX K K X X X X X ¥ X %

COMPLAINT

Complaint in
United States v. The City of Philadelphia, et al.
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The United States of America (“United States™), by authority of the Attorney General and
through the undersigned attorneys, acting at the request of the Administrator of the United States

Environmental Protection Agency (“EPA”) alleges as follows:

PRELIMINARY STATEMENT

Y This is a civil action under Section 107(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. §
9607(a), brought by the United States against the City of Philadelphia (“the City”) and the City
of Philadelphia Redevelopment Authority (“PRA”) (collectively, the “Defendants”) for the
recovery of past response costs incurred by the EPA in response to releases or threats of release
of “hazardous substances,” as defined in 42 U.S.C. § 9601(14), at and from the Clearview
Landfill. The waste, soils, and shallow leachate associated with the Clearview Landfill comprise
Operable Unit 1 (“OU 1) of the Lower Darby Creek Area Superfund Site (the “Site””). Pursuant
to Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), and 28 U.S.C. § 2201, the United
States also seeks a declaratory judgment on Defendants’ liability for future response costs to be
incurred by the EPA in connection with OU 1 that will be binding on any subsequent action or

actions to recover further response costs in connection with the Site.

JURISDICTION AND VENUE

2 This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b).
i This Court has personal jurisdiction over the Defendants as each Defendant was

present in the Commonwealth at the time the violations alleged in this Complaint occurred and

Complaint in
United States v. The City of Philadelphia, et al.
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each Defendant “[t]ransact[ed]. . . business in th[e] Commonwealth,” or “caus[ed] harm . . . by
an act or omission in this Commonwealth.” 42 Pa. Cons. Stat. Ann. § 5322.

4. Venue is proper in the Eastern District of Pennsylvania pursuant to 28 U.S.C.
§§1391(b) and (c¢) and 42 U.S.C. § 9613(b), because the claim arose, and the threatened and

actual releases of hazardous substances occurred, in this District.

DEFENDANTS
5. The City is an incorporated municipality within the Commonwealth.
6. The PRA is a public government agency charged with the redevelopment of the

City. The PRA was established on October 2, 1945 pursuant to the Urban Redevelopment Law

of 1945.

FACTUAL BACKGROUND

T The Clearview Landfill is located on the east side of Darby Creek near the
intersection of 84™ and Lindbergh Boulevard. The historical footprint of the landfill straddles
the Delaware County and Philadelphia County borders and includes portions of the residential
properties to the east of the Clearview Landfill (hereafter the “Eastwick Neighborhood”).

8. The Clearview Land Development Company operated the Clearview Landfill as
an unlicensed disposal facility for commercial, industrial, institutional, and municipal waste from
the early 1950s until approximately 1973 when the Pennsylvania Department of Environmental
Resources (“PADER?”) ordered it to cease all waste disposal activities.

-3 Wastes disposed of at the Clearview Landfill contained hazardous substances

within the meaning of 42 U.S.C. § 9601(14) including but not limited to heavy metals, volatile

Complaint in
United States v. The City of Philadelphia, et al.
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organic compounds, semi-volatile organic compounds, polyaromatic hydrocarbons, and
pesticides at levels that present a threat to human health and the environment.

10. EPA conducted investigations within and around the Clearview Landfill in 1983
and 1984 and collected surface water, sediment, soil, and leachate samples from the landfill and
Darby Creek. The analytical results from that sampling detected polychlorinated biphenyls
(“PCBs”) and polyaromatic hydrocarbons (“PAHs”) in leachate samples, PAHs in soil samples,
and PCBs in both stream and soil samples. PAHs and PCBs are “hazardous substances” within
the meaning of 42 U.S.C. § 9601(14).

11. In September 1990, EPA observed areas of recent dumping throughout the
Clearview Landfill and identified three leachate seeps which were draining into Darby Creek on
the western edge of the landfill. Hazardous substances such as volatile organic compounds
(“VOCs”), semi-volatile organic compounds (“SVOCs”), and PAHs were detected in the
leachate seeps and in sediments downstream from the landfill. VOCs and SVOCs are
“hazardous substances” within the meaning of 42 U.S.C. § 9601(14).

12. In May 1998, EPA conducted an area-wide investigation in the vicinity of the
Clearview Landfill to identify possible threats to human health and the environment posed by
waste sources along Darby Creek. During this investigation, signs of erosion on the landfill
cover along the creek banks, exposed debris piles, and leachate seeps were observed. Soil and
waste samples collected showed contamination with elevated levels of hazardous substances
including, but not limited to, heavy metals (lead, mercury, cadmium, and zinc), PAHs, and
PCBs. Heavy metals found at OU 1 are “hazardous substances” within the meaning of 42 U.S.C.

§ 9601(14).

Complaint in
United States v. The City of Philadelphia, et al.
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13. In 2000, EPA conducted additional sampling at the Clearview Landfill, the
Eastwick Neighborhood, and the Eastwick Recreation Center to further characterize the nature
and extent of contamination. Samples of surface and subsurface soil, soil gas, shallow
groundwater, residential tap water, and creek sediment were collected. Upon analysis, samples
from the Clearview Landfill indicated the presence of hazardous substances including, but not
limited to, several VOCs, SVOCs, PCBs, heavy metals, and a pesticide at elevated levels in soils
and groundwater. Several groundwater samples also contained high levels of arsenic. Upon
analysis, soil samples taken in the Eastwick Neighborhood and in the vicinity of the Eastwick
Recreation Center indicated the presence above screening levels of several SVOCs, metals, and one
type of PCB mixture. VOCs, SVOCs, PCBs, heavy metals are “hazardous substance” within the
meaning of 42 U.S.C. § 9601(14). Pesticides also have constituents which are hazardous substances

under CERCLA.

14. As aresult of EPA’s investigations, on June 14, 2001, the Clearview Landfill,
including portions of the Eastwick Neighborhood and the Eastwick Recreation Center were
added to the National Priorities List (NPL) as OU 1 of the Site. 66 Fed. Reg. 32,235 (June 14,
2001).

L& EPA initiated a Remedial Investigation (“RI”) and T'easibility Study (“I'S™) at
the Clearview Landfill in March 2001. The RI was completed and a final report submitted in
May 2011. An addendum to the RI was submitted in August 2012 and the Final FS Report was
submitted in October 2012. The EPA-approved RI Report identified elevated levels of numerous
hazardous substances present in the landfill waste and soils including inorganics (lead, arsenic,
aluminum, iron, cadmium, copper, and zinc), SVOCs (particularly PAHs, such as

benzo(a)pyrene), PCB-1260 (Aroclor) which exceeded EPA Principle Threat Waste Criteria, and

Complaint in
United States v. The City of Philadelphia, et al.
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several pesticides. These same hazardous substances were also found in the Eastwick City Park
although at a lower frequency of screening criteria exceedances and generally at lower
concentrations. PAHs were the most prominent hazardous substances detected at elevated levels
in the Eastwick Neighborhood. PCB-1260 was also detected at several locations. The EPA-
approved RI Report ultimately identified unacceptable potential risks or hazards to current and
future human and ecological receptors due to the presence of OU 1-related hazardous substances
in soils, groundwater, and fish tissue.

16. On September 27, 2011, EPA Region III approved a Request for Funding of a
Removal Action (“Action Memo”) requesting funding and approval of a Removal Response
Action to address the PCB contamination on portions of the Site. On April 12, 2012, EPA
Region I1I amended the Action Memorandum to request additional funding, a change in scope of
the Removal Action, and exemption to the $2 million and 12 month statutory limits. A total of
3,955.9 tons of soils regulated by the Toxic Substances Control Act, 15 U.S.C. §§ 2601-2629
were removed from the Site. On July 21, 2016, EPA approved a Request for Increased Funding
and a Change of Scope for a Removal Action at OU 1 to address PAH and lead contamination in
soils in the Eastwick Neighborhood. Between July 2016 and June 30, 2017, EPA removed
contaminated soils from 3 residential yards in the Eastwick Neighborhood.

17.  In September 2014, EPA issued the Record of Decision for the Lower Darby
Creek Area Superfund Site, OU | - Clearview Landfill Soils & Waste (“OU 1 ROD”). The
selected remedy for OU 1 includes but is not limited to:

a. installation, maintenance and monitoring of an evapotranspiration (“ET”) Cover

System over approximately 50 acres, including relocation of on-site businesses and

Complaint in
United States v. The City of Philadelphia, et al.
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demolition of all structures within the ET Cover boundary, Site grading, storm water
controls and erosion controls along the east bank of Darby Creek;

b. excavation and consolidation of wastes and soils containing hazardous substances
above cleanup levels within and beneath the ET Cover;

c. removal and off-site disposal of PCB principal threat wastes;

d. construction and maintenance of a leachate collection trench along the landfill creek
banks down to the mean high tide elevation of the creek and construction, maintenance,
and monitoring of engineered wetlands to treat hazardous substances to surface water
discharge requirements;

e. long-term monitoring of groundwater, leachate, landfill gas, surface water, and
sediment, to evaluate remedy performance and effectiveness; and

f. land and groundwater use restrictions to be implemented and maintained through
institutional controls (“ICs”) and engineering controls to protect the integrity of the
selected remedy including the ET Cover, leachate collection trench, engineered
wetlands, and prevent exposure to soils outside of the ET Cover above cleanup levels.

18. The OU 1 ROD selected soil cleanup levels for the following hazardous
substances: cadmium, copper, lead, zinc, benzo(a)anthracene, benzo(a)pyrene,
benzo(b)fluoranthene, benzo(k)fluoranthene, dibenzo(a,h)anthracene, indeno(1,2,3-cd)pyrene,
total PAHSs, high molecular weight PAHs, PCB-Aroclors 1260 and 1254.

19, Between February 2015 and March 2017, EPA conducted sampling of
approximately 105 residential yards as part of the OU 1 Pre-Design Investigation (“PDI”). The

purpose of the sampling was to delineate the area of residential properties within the Eastwick

Complaint in
United States v. The City of Philadelphia, et al.
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Neighborhood that were impacted by OU 1 contaminants in soils. Benzo(a)pyrene and
dibenzo(a,h)anthracene were the hazardous substances most frequently identified above the OU
1 ROD soil cleanup levels; they were also present at the highest concentrations relative to the
cleanup levels. Detections of heavy metals and PCBs above soil cleanup levels were infrequent.

20. On January 4, 2017, EPA finalized a second Memorandum to the Site File
documenting a non-significant change to the selected remedy for OU 1. This change was
necessary because the OU 1 ROD did not include a cost estimate addressing all residential yards
with soils contaminated with hazardous substances, as all residential yards with contaminated
soils had not been identified at the time of the OU 1 ROD finalization. The purpose of the
second Memorandum was to document and include these additional estimated costs to address
contaminated soils at all identified residential properties impacted by OU 1.

21.  In August 2017, EPA initiated the Remedial Action for OU 1 commencing with
the excavation of residential yards in the Eastwick Neighborhood with one or more hazardous
substances exceeding the soil cleanup levels from the OU 1 ROD and beginning the process for
the permanent relocation of the businesses currently operating on the Clearview Landfill.

22, EPA and the Department of Justice have undertaken other response activities in
connection with OU 1 including, but not limited to, enforcement related activities.

23. Actions taken under Sections 104 and 107 of CERCLA, 42 U.S.C. §§ 9604 and
9607, in connection with OU 1 have caused the United States to incur response costs of,

approximately, $19,846,689.77'. The United States’ response costs at OU 1 have been incurred

"'The OU 1 costs include $12,602,399.32 in OU 1 related remedial costs through 11/30/2016,
$7,244,290.45 in OU 1 Removal costs through 6/27/2017. In addition, through 11/30/2016 EPA

Complaint in
United States v. The City of Philadelphia, et al.
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in a manner not inconsistent with the National Oil and Hazardous Substances Pollution
Contingency Plan (“National Contingency Plan” or “NCP”), 40 C.F.R. Part 300.

24, In approximately 1958, PRA acquired approximately 2,300 acres located adjacent
to the North and East boundaries of the Clearview Landfill which came to be known as the
“Eastwick Redevelopment Area.” Prior to and after the time the PRA acquired the Eastwick
Redevelopment Area, hazardous substances, within the meaning of 42 U.S.C. § 9601(14), from
the Clearview Landfill were, directly or indirectly, released onto or directly disposed of on those
portions of the Eastwick Redevelopment Area immediately abutting the Clearview Landfill. On
information and belief, development activities undertaken by PRA between approximately 1958
to the early 1970s on the Eastwick Redevelopment Area that immediately abutts the North and
East boundaries of the Clearview Landfill resulted in the further disposal or re-disposal of
hazardous substances on property within the Eastwick Neighborhood.

25.  On September 22, 1969, the City acquired from the PRA title to approximately 27
acres of land within the Eastwick Redevelopment Area. Land acquired by the City was located
immediately adjacent to the North and East boundaries of the Clearview Landfill (hereafter, the
“City Park Property”). At and after the time the City acquired the City Park Property, hazardous
substances, within the meaning ot 42 U.S.C. § 9601(14), from the Clearview Landtill were,
directly or indirectly, released onto, or directly disposed of on portions of the City Park Property.

As of the date of this complaint, the City remains the current owner of the City Park Property.

has incurred $2,826,446.04 in Site-wide related costs, a portion of which are attributable to OU
1.

Complaint in
United States v. The City of Philadelphia, et al.
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26. From approximately 1967 to 1973, the City arranged for and disposed of
municipal solid waste, incinerator ash, and incinerator residue at the Clearview Landfill. Upon
information and belief, the United States asserts that the incinerator ash and incinerator residue
disposed of by the City at the Clearview Landfill contained hazardous substances within the
meaning of 42 U.S.C. § 9601(14), including but not limited to heavy metals, such as lead and
cadmium, as well as dioxins, PAHs, and organic and inorganic chemicals not completely
destroyed by the incineration process.

27.  Neither the City nor the PRA have taken any “response,” within the meaning of
42 U.S.C. § 9601(25), to address the hazardous substances at the Clearview Landfill, City Park
Property, or the Eastwick Neighborhood.

FEDERAL LAW GOVERNING CLAIM FOR RELIEF

28. Section 104(a)(1) of CERCLA, 42 U.S.C. § 9604(a)(1), provides in pertinent part:

Whenever [ ] any hazardous substance is released or there is a substantial threat of
such a release into the environment . . . the President is authorized to act,
consistent with the national contingency plan, to remove or arrange for the
removal of, and provide for remedial action relating to such hazardous substance .
.. at any time (including its removal from any contaminated natural resource), or
take any other response measure consistent with the national contingency plan
which the President deems necessary to protect the public health or welfare or the
environment.

29 Section 104(b)(1) of CERCLA, 42 U.S.C. § 9604(b)(1), provides in pertinent part:

Whenever the President is authorized to act pursuant to subsection (a) of this
section [i.e. 42 U.S.C. § 9604(a)] . . . he may undertake such investigations,
monitoring, surveys, testing, and other information gathering as he may deem
necessary or appropriate to identify the existence and extent of the release or
threat thereof, the source and nature of the hazardous substances . . . involved, and
the extent of danger to the public health or welfare or to the environment. In
addition, the President may undertake such planning, legal, fiscal, economic,
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engineering, architectural, and other studies or investigations as he may deem
necessary or appropriate to plan and direct response actions, to recover the costs
thereof, and to enforce the provisions of this chapter.

30.  The President has delegated his authority under Sections 104(a) and (b) of
CERCLA, 42 U.S.C. §§ 9604(a) and (b), to the Administrator of the EPA to arrange for the
cleanup of hazardous waste or to conduct investigations and studies as necessary to determine

the need for, and extent of, such a cleanup.
31. Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), provides in pertinent part:

Notwithstanding any other provision or rule of law, and subject only to the
defenses set forth in subsection (b) of this section [i.e. 42 U.S.C. § 9607(b)] . . .

(1) the owner and operator of a . . . facility,
(2) any person who at the time of disposal of any hazardous
substance owned or operated any facility at which such hazardous
substances were disposed of,
(3) any person who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport for
disposal or treatment, of hazardous substances owned or possessed by
such person, ... at any facility ... owned or operated by another party or
entity and containing such hazardous substances, and
(4) any person who accepts or accepted any hazardous substances for
transport to disposal or treatment facilities, incineration vessels or sites
selected by such person, from which there is a release, or a threatened
release, which causes the incurrence of response costs, of a hazardous
substance, shall be liable for -

(A) all costs of removal or remedial action incurred by the

United States Government or a State . . . not inconsistent

with the national contingency plan; . . .

(D) the costs of any health assessment or health effects

study carried out under section 9604(i) of this title.

3. The National Contingency Plan provides the “procedures and standards for
responding to releases of hazardous substances, pollutants, and contaminants . . .” 42 U.S.C. §

9605(a). The NCP is codified at 40 C.F.R. Part 300.
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38, Section 107(a)(4) of CERCLA, 42 U.S.C. § 9607(a)(4), also provides that “[t}he
amounts recoverable in an action under this section shall include interest on the amounts
recoverable under subparagraphs (A) through (D).”

34.  Liability under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), is strict and
joint and several.

35.  Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), entitles the United States
to obtain a declaratory judgment on liability for future response costs: “[TThe court shall enter a
declaratory judgment on liability for response costs or damages that will be binding on any
subsequent action or actions to recover further response costs or damages.”

FIRST CLAIM FOR RELIEF
(Recovery of Response Costs from the City under CERCLA § 107)

36.  The United States re-alleges and incorporates by reference paragraphs 1 through
35, above, as if fully set forth below.

37.  The Site is a “facility” as that term is defined in Section 101(9) of CERCLA, 42
U.S.C. § 9601(9), and as that term is used in Section 107 of CERCLA, 42 U.S.C. § 9607.

38.  VOCs, SVOCs, PCBs, PAHs, and heavy metals present on OU 1 are “hazardous
substances” within the fneaning of Sections 101(14) and 107(a) of CERCLA, 42 U.S.C. §§
9601(14) and 9607(a).

39.  There have been and are “releases” of hazardous substances within the meaning
of Sections 101(22) and 107(a) of CERCLA, 42 U.S.C. §§ 9601(22), and 9607(a), on and from
the Site.

40. Hazardous substances were disposed of at the Site within the meaning of

Sections 101(29) and 107(a) of CERCLA, 42 U.S.C. §§ 9601(29) and 9607(a).
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41.  As aresult of the disposal and releases or threatened releases of hazardous
substances from OU 1, the United States has incurred and will continue to incur “removal” and
“remedial action” costs, to “respond” to the threats to the environment and human health and
public welfare posed by OU 1. See Sections 101(23), (24) and (25) of CERCLA, 42 U.S.C. §§
9601(23), (24) and (25), and Section 107(a) of CERCLA, 42 U.5.C. § 9607(a).

42.  The United States has undertaken and may undertake further response actions at
OU 1 to protect the environment and human health and public welfare, including removal and
remedial actions, in response to releases or threatened releases of hazardous substances,
pollutants, or contaminants within the meaning of Sections 104 and 107 of CERCLA, 42 U.S.C.
§§ 9604 and 9607.

43.  The City is a “person” within the meaning of Sections 101(21) and 107 of
CERCLA, 42 U.S.C. §§ 9601(21) and 9607.

44 The City is currently the owner of the City Park Property that is within OU 1 and
upon which hazardous substances are present. The City is therefore jointly and severally liable
under Section 107(a)(1), 42 U.S.C. § 9607(a)(1), for all OU 1 response costs associated with the
City Park Property, including costs of removal and remedial actions incurred by the United
States not inconsistent with the National Contingency Plan, plus interest on those costs.

45.  The City was the owner of the City Park Property that is within OU 1 and upon
which hazardous substances were disposed of during the period of City ownership. The City,
therefore, is jointly and severally liable under Section 107(a)(2), 42 U.S.C. § 9607(a)(2), for all

OU 1 response costs associated with the City Park Property, including costs of removal and
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remedial actions incurred by the United States not inconsistent with the National Contingency
Plan, plus interest on those costs.

46. The City by contract, agreement, or otherwise, arranged for the disposal of
incinerator ash at, and transported incinerator ash for disposal to, the Clearview Landfill. The
incinerator ash contained hazardous substances. The City, therefore, is jointly and severally
liable under Sections 107(a)(3) and (4), 42 U.S.C. §§ 9607(a)(3) and (4), for all OU 1 response
costs, including costs of removal and remedial actions incurred by the United States not
inconsistent with the NCP, plus interest on those costs.

47. The EPA continues to incur response costs in responding to releases or threatened
releases of hazardous substances on OU 1.

48.  The response actions taken by the United States on OU 1 were and are necessary
to protect the public health or welfare or the environment, and were not inconsistent with the
NCP.

49.  The United States has satisfied any and all conditions precedent to the response
actions taken and to recovery of its costs incurred under Section 107 of CERCLA, 42 U.S.C. §
9607.

50.  The City is jointly and severally liable to the United States for all response action
costs, not inconsistent with the NCP, plus interest, incurred or to be incurred by the United States
in connection with the remediation of OU 1 including an allocated share of Site-wide response
costs, enforcement costs, and pre-judgment interest on all such costs, pursuant to Sections 107(a)
of CERCLA, 42 U.S.C. § 9607(a).

SECOND CLAIM FOR RELIEF
(Recovery of Response Costs from the PRA under CERCLA §§ 107)
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51.  The United States re-alleges and incorporates by reference paragraphs 1 through
50, above, as if fully set forth below.

52.  The PRA is a “person” within the meaning of Sections 101(21) and 107 of
CERCLA, 42 U.S.C. §§ 9601(21) and 9607.

53.  Prior to the time PRA acquired the Eastwick Redevelopment Area, and during the
time PRA owned the Eastwick Redevelopment Area, hazardous substances, within the meaning
of 42 U.S.C. § 9601(14), from the Clearview Landfill were, directly or indirectly, released onto
or directly disposed of on those portions of the Eastwick Redevelopment Area that immediately
abutted the Clearview Landfill. Because the PRA owned the property at the time hazardous
substances were disposed there, it is jointly and severally liable under Section 107(a)(2), 42
U.S.C. § 9607(a)(2), for all OU 1 response costs, including costs of removal and remedial actions
not inconsistent with the National Contingency Plan, plus interest on those costs, incurred by the
United States in connection in that portion of the Eastwick Neighborhood owned by the PRA
within OU 1.

54.  Between approximately 1958 and the early 1970s, development activities
undertaken by the PRA in the Eastwick Neighborhood within OU 1 resulted in the disposal or re-
disposal of hazardous substances on portions of OU 1. Because the PRA disposed of, or caused
the re-disposal of, hazardous substances in the Eastwick Neighborhood within OU 1, it is
therefore jointly and severally liable as a past operator under Section 107(a)(2), 42 U.S.C. §
9607(a)(2), for all OU 1 response costs, including costs of removal and remedial actions not

inconsistent with the National Contingency Plan, plus interest on those costs, incurred by the
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United States in connection with the portion of the Eastwick Neighborhood within OU 1 owned
by the PRA.

S5 The EPA continues to incur response costs in responding to releases or threatened
releases of hazardous substances on and from that portion of the Eastwick Neighborhood within
OU 1 owned by the PRA.

56.  The response actions taken by the United States in the portion of the Eastwick
Neighborhood within OU 1 were necessary to protect the public health or welfare or the
environment, and were not inconsistent with the NCP.

57.  The United States has satisfied any and all conditions precedent to the response
actions taken and to recovery of its costs under Section 107 of CERCLA, 42 U.S.C. § 9607.

58. The PRA is jointly and severally liable to the United States for all response action
costs, not inconsistent with the NCP, plus interest, incurred or to be incurred by the United
States, in connection with the remediation of that portion of the Eastwick Neighborhood located
within OU 1 including Site wide response costs, enforcement costs, and pre-judgment interest on
all such costs, pursuant to Sections 107(a) of CERCLA, 42 U.S.C. §§ 9607(a).

PRAYER FOR RELIEF

WHEREFORE, the United States requests that the Court enter a judgment against the
Defendants, jointly and severally, as follows:
A. Enter judgment in favor of the United States against Defendants pursuant to
Sections 107 of CERCLA, 42 U.S.C. § 9607(a) ordering Defendants to pay
response costs, including interest, incurred by the United States in conducting

response activities in connection with OU 1;
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B. Enter a declaratory judgment pursuant to Sections 113(g)(2) of CERCLA, 42
U.S.C. § 113(g)(2), finding Defendants liable in any subsequent action or actions
for further response costs incurred in connection with OU 1 by the United States;

C. Award the costs of this action to the United States; and

D. Grant such other and further relief as the Court deems just and proper.

Dated: June 4, 2019.
Respectfully Submitted,

FOR THE UNITED STATES OF AMERICA
JEFFREY BOSSERT CLARK

Assistant Attorney General

Environment & Natural Resources Division
United States Department of Justice
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Senior Counsel
Environmental Enforcement Section

United States Department of Justice

999 18th Street, South Terrace, Suite 370
Denver, Colorado 80202
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Email: john.moscato@usdoj.gov
Colorado Bar No. 30394
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