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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee
on July 17th in DC 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Sat, Jul 14, 2018 at 3:15 PM
To: "Rees, Gareth" <gareth_rees@ios.doi.gov>
Cc: "Connors, Margaret" <margaret.connors@sol.doi.gov>, "Bernhardt, David" < os.doi.gov>

Hi Gareth,

After reviewing the invitation sent by the API to the Deputy Secretary to speak at the API Upstream Committee meeting on
July 17, 2018 in Washington, DC, we have determined that there is no legal objection to Deputy Secretary Bernhardt's
acceptance, on behalf of the Department of the Interior (DOI), of this invitation.  It is our understanding that his attendance
will be in his official capacity and that he will be making official remarks and presenting information on behalf of DOI and
the U.S. Government at this event. We further understand that employees of approximately 30 separate organizations are
expected to attend the meeting and that at least two of the expected attendees (1) are the Deputy Secretary's former clients
under the administration ethics pledge and (2) have a covered relationship with the Deputy Secretary under 5 CFR
2635.502. 

Official Capacity Speech – The Deputy Secretary has reasonably determined that attendance at the API Upstream
Committee meeting is part of his official duties and is an appropriate forum to present information on behalf of the DOI and
the Government. The meeting will be from 8:00 am to 2:00 pm at API headquarters. The Deputy Secretary is expected to
provide a 20-25 minute presentation to be followed by a 20-25 minute question and answer period.  We understand that the
Deputy Secretary’s formal remarks as a speaker at the meeting will focus on matters related to the Department's mission,
including the Outer Continental Shelf Financial Assurance Program.  The Deputy Secretary will also have the opportunity to
communicate with various attendees at the event about the mission of the DOI and to present information on behalf of the
Administration relating to the President’s policy goals and priorities.  

Since the Deputy Secretary's attendance at this event will be in his official capacity, he may accept any meal, refreshments,
entertainment, instruction, or materials furnished to all attendees as an integral part of the meeting on July 17, 2018. 5
C.F.R. 2635.203(b)(8).  Additionally, any Department staff whose presence at the meeting is essential to the Deputy
Secretary's participation and presentation of official remarks may also accept free attendance at the event pursuant to 5
C.F.R. 2635.203(b)(8)(ii).

Please note the following guidelines for the Deputy Secretary speaking/presenting information in an official capacity:

1. Ethics Pledge and 5 CFR 2635.502 - To avoid potential violation of the administration ethics pledge and 5
CFR 2635.502, the Deputy Secretary must not participate in the discussion of any particular matter involving a
specific party or parties during his presentation or at any other time during the event.
2.      Official Title – Use of his official title is permitted as the Deputy Secretary will be attending and presenting in
his official capacity. 5 C.F.R. 2635.702.
3.      Endorsement – We remind the Deputy Secretary that he may not use his official Government position or
title or any authority associated with his public office to endorse any product, service, or enterprise, including non-
profit and charitable organizations that may have some affiliation with DOI.  5 C.F.R. 2635.702(c). 
4. Nonpublic Information – The Deputy Secretary may not discuss at this event any nonpublic information he
has gained by reason of his Federal position.  5 C.F.R. 2635.703.
5.      No Partisan Political Activity – While the Deputy Secretary may discuss the Administration’s policy
priorities and ideological approach to proposed laws and regulations (especially in regard to DOI-related issues),
he must strictly avoid partisan political activity in order to remain in compliance with the Hatch Act. Partisan
political activity is any activity directed towards the success or failure of a political party, candidate for a partisan
political office, or partisan political group and can include verbal remarks and speech. 

Please do not hesitate to contact us if you have any questions or concerns, or if we can be of any additional assistance.

Thanks very much,

Ed
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 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

  Ed McDonnell
 
Deputy Director, Ethics Law and Policy
Departmental Ethics Office
Office of the Solicitor
U.S. Department of the Interior
 

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

E-mail: edward.mcdonnell@sol.doi.gov  

Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.) 

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Fri, Jul 13, 2018 at 4:30 PM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 

Hi,
 
Just wanted to quickly follow-up on this to confirm that it is okay for David to speak at this event on Tuesday.
 
Thanks
 
On Thu, May 31, 2018 at 4:03 PM, Connors, Margaret <margaret.connors@sol.doi.gov> wrote: 

Gareth:
 
After reviewing the meeting request for DB to address Upstream Members at API and after reviewing the meeting
participant list, both Nobel Energy and Halliburton appeal on DB's recusal letters. Accordingly, DB is recused from
discussing particular matters involving specific parties in which Halliburton is a party or represents a party (5 CFR
2635.502). Further and according to the Ethics Pledge, DB is prohibited from participation in any meeting or
communication with ( Nobel Energy or Halliburton) unless (1) there are five or more different stakeholders present and
(2) no particular matters involving specific parties are discussed.
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Markee
 
 
---------- Forwarded message ---------- 
From: Connors, Margaret <margaret.connors@sol.doi.gov> 
Date: Wed, May 30, 2018 at 1:08 PM 
Subject: Re: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee on July 17th in DC 
To: Edward McDonnell <edward.mcdonnell@sol.doi.gov> 
 
 
Ed:
 
After reviewing the meeting request for DB to address Upstream Members at API and after reviewing the meeting
participant list, both Nobel Energy and Halliburton appeal on DB's recusal letters. Accordingly, DB is recused from
discussing particular matters involving specific parties in which Halliburton is a party or represents a party (5 CFR
2635.502). Further and according to the Ethics Pledge, DB is prohibited from from participation in any meeting or
communication with ( Nobel Energy or Halliburton) unless (1) there are five or more different stakeholders present
and (2) no particular matters involving specific parties are discussed.
 
Markee
 
 
On Wed, May 30, 2018 at 9:42 AM, Connors, Margaret <margaret.connors@sol.doi.gov> wrote: 

Is it a lunch, meeting with coffee & pastries? If so, we may need to document this. Will others be present? How
many?
 
Markee
 
On Wed, May 30, 2018 at 9:31 AM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 

There is no charge for the event.  API invites its Upstream Committee to DC and then invite guest speakers to
attend.  Is there still a need for a WAG as there is not cost?
 
On Wed, May 30, 2018 at 9:25 AM, Connors, Margaret <margaret.connors@sol.doi.gov> wrote: 

Did you fill out a WAG for this event? If not, please do so and send it to me.  I looked and I do not have a WAG
from you.
 
Markee
 
On Wed, May 30, 2018 at 9:12 AM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 

Just confirmed that David would like to speak at this if cleared by Ethics.  David talk about big picture issues
and no party specific issues.  Let me know what further information you need.
Thanks
 
On Tue, May 29, 2018 at 1:31 PM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 

David is likely to say yes to do this so wanted to get down to you asap.  Thanks
 
---------- Forwarded message ---------- 
From: Erik Milito <militoe@api.org> 
Date: Tue, May 29, 2018 at 1:11 PM 
Subject: RE: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee on July 17th
in DC 
To: "Rees, Gareth" <gareth_rees@ios.doi.gov> 
 
 

Gareth,

 

Please attached for the form, and an additional document that I reference in the form itself.

 

Thanks.
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Erik

 

 

From: Rees, Gareth <gareth_rees@ios.doi.gov>  
Sent: Tuesday, May 29, 2018 11:14 AM 
To: Erik Milito <militoe@api.org> 
Subject: Re: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee on July
17th in DC

 

Hi Erik

 

Thank you for the request.  Would you be able to complete the attached form.  Once I have received the
completed form, I will run it through Ethics and get back to you.

 

thanks

 

Gareth 

 

On Thu, May 24, 2018 at 3:15 PM, Erik Milito <militoe@api.org> wrote:

Gareth,

 

API’s Upstream Committee will be in DC on July 17th and it would be great if Mr. Bernhardt could join
us as a guest speaker.  The committee is comprised of executives from the companies listed in the
attachment, and the committee is responsible for overseeing U.S. exploration and production policy
efforts.  The meeting will be from 8:00 am until 2:00 pm at API headquarters, located at 1220 L Street
NW.  We could accommodate Mr. Bernhardt during whatever time block is best for him.  Our guest
speakers from Interior normally give a 20-25 minute presentation and then we leave 20-25 minutes for
question and answer.

 

Please let me know if this can be arranged. 

 

Thank you.

 

Best regards,

 

Erik

 

Erik Milito

Group Director, Upstream & Industry Operations
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American Petroleum Institute

1220 L Street, NW

Washington, DC  20005

Ph: (202) 682-8273

Fx: (202) 682-8426

militoe@api.org

 

 

This transmission contains information that is privileged and confidential and is intended
solely for use of the individual(s) listed above. If you received the communication in error,
please notify me immediately. Any dissemination or copying of this communication by
anyone other than the individual(s) listed above is prohibited.

 

 
 

 

--

Gareth C. Rees

Office to the Deputy Secretary

U.S. Department of the Interior

Tel: 202-208-6291

Fax: 202-208-1873

Cell: 

 

 

 
 
 
--  

Gareth C. Rees 

Office to the Deputy Secretary

U.S. Department of the Interior

Tel: 202-208-6291 

Fax: 202-208-1873

Cell: 
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--  

Gareth C. Rees 

Office to the Deputy Secretary

U.S. Department of the Interior

Tel: 202-208-6291 

Fax: 202-208-1873

Cell: 

 

 
 
 
 
--  
 
 
Margaret "Markee" S. Connors 
Department Ethics Office
U.S. Department of the Interior
1849 C Street, NW
Room 5311
Washington, DC 20240
Phone: 202-513-0325 

 
 
 
--  

Gareth C. Rees 

Office to the Deputy Secretary

U.S. Department of the Interior

Tel: 202-208-6291 

Fax: 202-208-1873

Cell: 

 

 
 
 
 
--  
 
 
Margaret "Markee" S. Connors 
Department Ethics Office
U.S. Department of the Interior
1849 C Street, NW
Room 5311
Washington, DC 20240
Phone: 202-513-0325 
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--  
 
 
Margaret "Markee" S. Connors 
Department Ethics Office
U.S. Department of the Interior
1849 C Street, NW
Room 5311
Washington, DC 20240
Phone: 202-513-0325 
 
 
 
--  
 
 
Margaret "Markee" S. Connors 
Department Ethics Office
U.S. Department of the Interior
1849 C Street, NW
Room 5311
Washington, DC 20240
Phone: 202-513-0325 

 
 
 
--  

Gareth C. Rees 

Office to the Deputy Secretary

U.S. Department of the Interior

Tel: 202-208-6291 

Fax: 202-208-1873

Cell: 
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May 26, 2009 
DO-09-020

MEMORANDUM

TO:  Designated Agency Ethics Officials 

FROM: Robert I. Cusick 
  Director 

SUBJECT: Ethics Pledge Issues: Speeches and Pledge Paragraph 2; Intergovernmental  
  Personnel Act Detailees 

 The Office of Government Ethics (OGE) continues to work with the White House 
Counsel's Office to identify and answer various questions concerning Executive Order 13490 
and the Ethics Pledge for non-career appointees.  OGE thought it would be useful to advise 
agency ethics officials of the resolution of two questions that recently arose at several agencies.  
The first question concerns how to apply paragraph 2 of the Pledge to an appointee who gives an 
official speech at an event sponsored by a former employer or client.  The second question is 
whether the Pledge applies to non-Federal personnel detailed to an agency under the 
Intergovernmental Personnel Act.  The answers to these questions are set out below. 

Speeches and the Effect of Pledge Paragraph 2

 OGE and the White House have received numerous questions about whether paragraph 2 
of the Ethics Pledge prohibits an appointee from giving an official speech at an event sponsored 
by a former employer or client.  Paragraph 2 prohibits appointees from participating, for two 
years after their appointment, in any particular matter involving specific parties that is directly 
and substantially related to a former employer or client.  (Paragraph 2 is discussed in more detail 
in DO-09-011, http://www.usoge.gov/ethics_guidance/daeograms/dgr_files/2009/do09011.pdf.)
With regard to speeches and presentations made in an official capacity OGE, in consultation with 
the White House Counsel's Office, has determined that the Pledge is not intended to prohibit an 
appointee from participating in an official speech unless the speech would have a demonstrable 
financial effect on the former employer or client.1

1 It is important to note that the Pledge does not apply to speeches given in an appointee’s 
personal capacity.  Presentations given in one’s personal capacity may be subject to other ethics 
provisions, including 5 C.F.R. § 2635.807, 5 C.F.R. § 2635.808(c), and 5 C.F.R. part 2636. 
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By way of background, OGE has addressed the application of 18 U.S.C. § 208 and 
5 C.F.R. § 2635.502 to official speeches on several occasions. See, e.g., OGE Informal Advisory 
Letters 98 x 14; 96 x 2; 94 x 14.  For purposes of section 208, OGE generally has viewed the 
decision to give an official speech as a particular matter.  96 x 2 (Ed. Note); cf. OGE, Report to 
the President and to Congressional Committees on the Conflict of Interest Laws Relating to 
Executive Branch Employment 8 (January 2006)(application of 18 U.S.C. § 205 to request for 
Government speaker).  An employee is prohibited from giving an official speech to an 
organization whose interests are imputed to the employee under section 208, if the speech would 
have a direct and predictable effect on the organization's financial interest.  In OGE's experience, 
usually the sponsor of an event will have a financial interest in an official speech only if an 
admission fee is charged, the event is a fundraiser, or the event is some kind of business 
development activity (such as a seminar for current or prospective clients). 

 For purposes of 5 C.F.R. § 2635.502, OGE also generally has viewed the decision to give 
an official speech as a particular matter involving the event sponsor as a specific party.  OGE 
98 x 14; OGE 94 x 14.  If an employee has a covered relationship with the sponsor--for example, 
the sponsor is a former employer under section 2635.502(b)(1)(iv)--the employee should not 
participate in an official speech if a reasonable person would question his or her impartiality, 
absent an authorization under section 2635.502(d).  OGE 94 x 14. Nevertheless, OGE certainly 
is aware of cases in which agencies have determined either that the circumstances surrounding 
the speech really did not raise any reasonable impartiality concerns or that any such concerns 
were outweighed by the need for the employee's services.  See 5 C.F.R. § 2635.502(c), (d).  In 
such cases, agency ethics officials often still will emphasize that the employee should not use the 
same organization as a preferred forum for repeated speeches when other comparable forums are 
available.

 Pledge paragraph 2, of course, is similar in many respects to section 2635.502, including 
the focus on particular matters involving specific parties.  See DO-09-011.  Consistent with how 
speeches have been treated for purposes of 18 U.S.C. § 208 and 5 C.F.R. § 2635.502, the Pledge 
was not intended to sweep every official speech to a former employer or client under the bar of 
Pledge paragraph 2.  The Executive order elsewhere recognizes that making a speech does not 
necessarily reflect a close affinity with the event sponsor. See Exec. Order 13490, 
sec. 2(j)(definition of former client excludes services limited to speech or similar appearance).  
While paragraph 2 does not include the same "reasonable person" clause as section 2635.502, the 
Pledge provision was not intended to bar speeches that do not implicate the underlying concerns 
about special access to Government decisionmakers who can bestow regulatory and financial 
benefits on former associates.  Cf. U.S. v. Sun-Diamond Growers, 526 U.S. 398, 407 
(1999)(dicta)(official speech to farmers about USDA policy should not be viewed as official act 
implicating illegal gratuities statute).  In many cases, the sponsor will have an academic or policy 
interest in the subject matter of the speech but no direct pecuniary interest in hosting the speech 
itself. 

 This does not mean that paragraph 2 is wholly inapplicable to official speeches.  Where 
the decision to give an official speech actually would affect the financial interests of the sponsor, 
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the concerns under the Pledge about special access are relevant.  Thus, if the former employer or 
client charges an admission fee or organizes the event for the purpose of fundraising or business 
development, the appointee will be barred from giving an official speech, absent a waiver under 
section 3 of the Executive Order.  Even where Pledge paragraph 2 is inapplicable, ethics officials 
are reminded to analyze any official speaking engagements under 18 U.S.C. § 208 and 5 C.F.R. 
§ 2635.502, as discussed above.

Detailees under the Intergovernmental Personnel Act Are Not Subject to the Pledge

 Several agencies have asked whether detailees under the Intergovernmental Personnel 
Act (IPA) are required to sign the Pledge.  The short answer is no.  

 The IPA provides for the temporary assignment of personnel from certain non-Federal 
entities to Federal agencies.  5 U.S.C. § 3372; see generally DO-06-031, 
http://www.usoge.gov/ethics guidance/daeograms/dgr files/2006/do06031.pdf.  The IPA clearly 
distinguishes between those who actually are appointed by an agency and those who are merely 
detailed from a non-Federal entity to an agency. 5 U.S.C. § 3374(a)(1),(2).  IPA detailees from 
academia, State and local government, and non-profit entities may serve in executive branch 
agencies for two years with the possibility of a two year extension.  While working in the 
executive branch, detailees remain employed by their institution or organization and return to 
their employer when the detail is over.  Simply put, IPA detailees are not appointees at all.  
Therefore, they are not subject to the Pledge, which applies to "every appointee in every 
executive agency appointed on or after January 20, 2009."  Exec. Order 13490, sec. 1 (emphasis 
added); see also id., sec. 2(b). 

 This analysis would not apply to any personnel who actually receive an appointment 
under the IPA.  However, as a general matter, OGE rarely encounters questions about 
IPA appointees.  Agency ethics officials should contact OGE if they have any question about 
whether a particular IPA appointee should be considered a non-career appointee subject to the 
Pledge. See generally DO-09-010 (discussing criteria for appointments subject to Pledge). 
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ć�[da]�[d¦

������[Yg�_gdaiYci�µ¡Y�]Ygb

�����¶cch�̄·°·

��������Y�a¦��ª«¬«�«¬®¥̄ °̧¹

�����ºa��¦

(b) (6)

(b) (6)



���������		
�������

���������
���������������������

���������������������������


���������
�����������������
��


�������������������

���������� ���
����!"

�����"���������#�� �$%$�%

&'()*+�,-.�/.0)1,(.2,)+�&,-*34�566*3.�),�/57&,-*3494:+;<:*;=:>�:1�>*4*,�?4�:2+*2.�),�@@@;<:*;=:>A.,-*34��

B�����C�����D����E	������F������������G���������	�	���
�����E������������	�H�	E����
������F����I������������		
����	J�������F��������
����
����������������
�H�����	#������	������#��
�����
I�����
������	�KF��������K�����IJ�����F�E��
���������������	�	�
����������
����������F��
�
�������
�������K�����
�	���H�
F����������C�����������������	�	�
��������#�F�E��
����
�KF��������	��������F�	������������#�	���
�KE����#
���F���#��
�E������������C������
�������������������
����F��
���K���	J�����F�E�
����H�	�������C���������

�
#�������������F��������	�
�����	�����F
��	�	���
�F�����������J

LM�NOPQ�RST�UQ�VWXU�SY�UZW[�\RQ�]Ŝ_̀�aPbMcSb̀ g_hij̀h_jkĥl�ebhYPZ
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fYSUd[aHgaĥ LRI[YXbR[XiRjLFLdI[b̂ LFRRaYXbiHbbkIilLjLRXaFmb\LFYlXFdahELnYLlI
o[[XdLRXaFVXbR[XiRmbLFYpaHR\pLFqaLrHXFo[[XdLRXaFVXbR[XiRmb[IlILbIahbHgglIjIFRLl̂LRI[
HFYI[RaR\IpRLRIahsLlXha[FXLmbVIgL[RjIFRahtLRI[kIbaH[iIbLFYpLFuHXbVIlRL
KIFYaRLtLRI[UHR\a[XRMha[LhÎ jXFHRIb̂ \XlIomjXFsLlXha[FXLc

oFIWLlHLRXFdR\IbXRHLRXaFJ\I[IL[IR\IhLiRbco\LWIFaR[Ig[IbIFRIYR\IbIbgIiXhXigL[RXIbJ
LFYjMha[jI[hX[jYaIbFaR[Ig[IbIFRR\IjXFR\XbgL[RXiHlL[jLRRI[XFWalWXFdbgIiXhXigL[RXIb
va[XFLFMaR\I[jLRRI[RajMnFâ lIYdIc

wâ IWI[JaFIahjMha[jI[ilXIFRbtIbRlLFYbtLRI[VXbR[XiRXbaFIahR\IOTgH_lXî LRI[
LdIFiXIbR\LRL[IKIj_I[bahpLFuHXbKIFYaRLtLRI[UHR\a[XRMcGahLiXlXRLRIMaH[[IWXÎ J
\I[IXbL_Lind[aHFYaFR\ILHR\a[XRMcG\IpLFuHXbxVIlRLvKIFYaRLtLRI[UHR\a[XRM̂ Lb
IbRL_lXb\IYXFqLFHL[MahQTTOLFYiaFbXbRbaĥ LRI[LdIFiXIb[Ig[IbIFRXFdLgg[ayXjLRIlMOT
hIYI[LlLFYIyi\LFdÎ LRI[bI[WXiIiaFR[LiRa[b̂ XR\XFR\Î IbRI[FpLFqaLrHXFzLllIMJpLF
ZIFXRaLFYpLFRLslL[LiaHFRXIbc

wI[IL[IR\IjIj_I[VXbR[XiRbcoRmbLYXWI[bId[aHgc

{|}~|���|���|�

ZLFRLvsL[_aFLo[[XdLRXaFVXbR[XiR

Z[aLYWXÎ tLRI[VXbR[XiR

ZM[aFZIR\LFMo[[XdLRXaFVXbR[XiR�sz�pU�

sIFR[LlsLlXha[FXLo[[XdLRXaFVXbR[XiR

sXRMahG[LiM

salHj_XLsLFLlsajgLFM�L�[XIFY�

VIl�HI[RatLRI[VXbR[XiR

fLdlI�XIlYtLRI[VXbR[XiR

�X[I_LHd\sLFLltLRI[VXbR[XiR

�[IbFaplaHd\tLRI[VXbR[XiR

(b) (6)
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v~ny�q||y�~n����nuo��owqrn{o~n�yx���tnv|o�v~�nuo�to�o|nvy~�yx�|qtot�xyr�wryto|�nvy~����lll����

�

��kZ���Ẁdd̂��
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|SVdYyUY_eSq_iVoe_UY_enSWiVhVYhV_iVuYv_op|iYdVSn_hVthVoVS_Vf_iVoV
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V[	\[]	̂_[̀ 	Ua	bcUd	efgfWdf	Ud	h]ed]W_b	b[	bcf	ijkefflf_b	a[e	mfgfWdf	[a	nWbfe	o\	W_Y	Wl[_k

bcf	pŴgW_Y	qeeUkWbU[_	VUdbeUrbZ	bcf	s[]bc	sW_	t[Wu]U_	qeeUkWbU[_	VUdbeUrbZ	bcf	sW_	v]Ud	w	VfgbWx

yf_Y[bW	nWbfe	j]bc[eUb\Z	W_Y	bcf	zWgUa[e_UW	VfhWeblf_b	[a	nWbfe	mfd[]erfdi{

V[	\[]	̂_[̀ 	̀cUrc	̀Wbfe	YUdbeUrb	lW_Wkfed	̀W_b	b[	bWĝ	̀Ubc	\[]{		nUgg	bcf\	of	WrbU_k	Wd

o[WeY	lflofed	[a	bcf	j]bc[eUb\	[e	Wd	efhefdf_bWbUXfd	[a	bcfUe	efdhfrbUXf	YUdbeUrbd{

ncf_	Y[	\[]	f|hfrb	bcf	lffbU_k	b[	bŴf	hgWrf{

qd	Ub	p}	Ua	q	r[_bWrb	spv	VUXUdU[_	[a	nWbfe	mfd[]erfd	[_	bcf	ofg[̀ 	u]fdbU[_d{

				~�		V[	\[]	̂_[̀ 	̀cfef	q	rW_	kfb	W	r[h\	[a	bcf	~���	Wkefflf_b	�W_Y	W_\	Wlf_Ylf_bd�	bcWb

refWbfY	bcf	sW_	v]Ud	w	VfgbWxyf_Y[bW	nWbfe	j]bc[eUb\{		q	beUfY	b[	g[rWbf	W	r[h\	[_	bcf

zWgUa[e_UW	sfrefbWe\	[a	sbWbf�d	̀fodUbf	o]b	̀Wd	]_Wogf	b[�

				��		qd	bcf		sW_	v]Ud	w	VfgbWxyf_Y[bW	nWbfe	j]bc[eUb\	W	dfhWeWbf	h]ogUr	f_bUb\	ae[l	Ubd	lflofed

�sff	sfrbU[_	����	[a	bcf	zWgUa[e_UW	�[Xfe_lf_b	z[Yf�{	q	dẀ 	bcfef	̀Wd	W	�bc	zUe	rWdf	U_	̀cUrc

o[bc	bcf	j]bc[eUb\	W_Y	bcf	nfdbgW_Yd	nWbfe	VUdbeUrb	d]fY	Vpq	Wd	dfhWeWbf	hgWU_bUaad	x	�bc	zUe�

�zWg�	yWe	�Z	��~��

				��		V[	\[]	̂_[̀ 	̀cfef	q	rW_	kfb	W	r[h\	[a	bcf		jkefflf_b	a[e	mfgfWdf	[a	nWbfe	o\	W_Y	Wl[_k	bcf
pŴgW_Y	qeeUkWbU[_	VUdbeUrbZ	bcf	s[]bc	sW_	t[Wu]U_	qeeUkWbU[_	VUdbeUrbZ	bcf	sW_	v]Ud	w	VfgbWxyf_Y[bW	nWbfe	j]bc[eUb\Z
W_Y	bcf	zWgUa[e_UW	VfhWeblf_b	[a	nWbfe	mfd[]erfd{		jef	bcf	a[]e	_WlfY	hWebUfd	bcf	[_g\	dUk_Wb[eUfd	b[	bcf
Wkefflf_b{

�cW_̂dZ
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fg�RQ�GNH�hWOGHL�FGJGHM�iRLHb��jRIH̀HKc�XRRL�QJOGN�KH\OJWUH�RW�M̂UN�JL̀OUH�OM�J

QJUGRK�GNJG�TJY�dH�GJkHW�OWGR�JUUR̂WG�dY�GNH�lHPJKGTHWG�RQ�m̂MGOUH�OW�GNH

MH\HUGORW�RQ�UJMHM�QRK�PKRMHÛGORWb���EEE����
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MNOPQRSTUVRWXYVTZV[X\]SR̂ T_̀abQcNdTcaZ
Zh ìjkaìkli_mfciZQ[

na[]lciPoipfTZQcàjZc̀qZrTNTlQcjfTNZZiàjqPjj
sQqtTrTZ̀iNujdTNat̀NlipMTvaTtQwcc̀lTZ̀iN̂ j̀Zc̀qZujTNaxiPZd
xTNyiTzP̀Nwcc̀lTZ̀iN̂ j̀Zc̀qZujcQtQTjQipjPootQrQNZTtfTZQc
PNaQcZiZdQxZTZQip{Tt̀picǸTuĵ QoTcZrQNZip|TZQcsQjiPcqQj
TNaxTN}P̀ĵ QtZTSQNaiZT|TZQc]PZdic̀ZUpicTpQfr̀NPZQj
fd̀tQwur Ǹ{Tt̀picǸTk

wNQ_TtPTZ̀NlZdQj̀ZPTZ̀iNRdQcQTcQZdQpTqZjkwdT_QNiZ
cQocQjQNZQaZdQjQjoQq̀p̀qoTcZ̀QjRTNarUpicrQcp̀craiQjNiZ
cQocQjQNZZdQr ǸZd̀joTcZ̀qPtTcrTZZQc̀N_it_̀NljoQq̀p̀qoTcZ̀Qj~
ic̀NTNUiZdQcrTZZQcZirUvNiftQalQk

�ifQ_QcRiNQiprUpicrQcqt̀QNZj|QjZtTNaj|TZQĉ j̀Zc̀qZ̀jiNQ
ipZdQW\oPgt̀qfTZQcTlQNq̀QjZdTZTcQSQrgQcjipxTN}P̀j
SQNaiZT|TZQc]PZdic̀ZUkOipTq̀t̀ZTZQUiPccQ_̀QfRdQcQ̀jT
gTqvlciPNaiNZdQTPZdic̀ZUkOdQxTN}P̀j� Q̂tZT~SQNaiZT|TZQc
]PZdic̀ZUfTjQjZTgt̀jdQàNyTNPTcUipY\\WTNaqiNj̀jZjip
fTZQcTlQNq̀QjcQocQjQNZ̀NlTooci�̀rTZQtUW\pQaQcTtTNa
Q�qdTNlQfTZQcjQc_̀qQqiNZcTqZicjf̀Zd̀NZdQfQjZQcNxTN
yiTzP̀N�TttQURxTNbQǸZiTNaxTNZT{tTcTqiPNZ̀Qjk

�QcQTcQZdQrQrgQĉ j̀Zc̀qZjkwZujTà_QcjQlciPok

��������������

bTNZT~{TcgiNTwcc̀lTZ̀iN̂ j̀Zc̀qZ

bciTa_̀Qf|TZQĉ j̀Zc̀qZ

bUciNbQZdTNUwcc̀lTZ̀iN̂ j̀Zc̀qZ�{��x]�

{QNZcTt{Tt̀picǸTwcc̀lTZ̀iN̂ j̀Zc̀qZ

{̀ZUipOcTqU

(b) (6)

(b) (6)
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]̂�_̀a�bc̀d\�efg�hig[jg�[̀ĝcke�Xhhi_�è�lĝeiXc[̂\�̂̀ �dg�̀ci_�fXYg�efg

ZmhXneZXiZe_�ngjaZXeZ̀c�o�p�qrs�tuvpwpxtw��]̂�Zmhigmgceg[�Zc�_̀an�gefZŷ

Xjnggmgce\�efẐ�mgXĉ�_̀a�mX_�c̀e�hXneZyZhXeg�Zc�Xc_�hXne_�mXeegn�Zc�dfZyf

lĝeiXc[̂�Ẑ�̀n�nghnĝgcê�X�hXne_\�Xẑgce�hnZ̀n�Xaef̀nZ{XeZ̀c�z_�_̀an�gefZŷ

|̀|ZyZXiw��r̀n�efXe�ngX̂ c̀\�Zek̂�Zmh̀neXce�è�bc̀d�ac[gn�dfXe�Xaef̀nZe_�efg�ngigX̂g

d̀ ai[�eXbg�hiXygw��}|�Zek̂�han̂aXce�è�efg�Xjnggmgce�zgedggc�~Xb[Xig\��̀aef��Xc

�̀X�aZc\��Xc��aẐ\�Xc[�Wls\�Xc[�Z|�efg_�Xng�efg�̀ci_�hXneZĝ�è�efXe�Xjnggmgce

�dfZyf\�hgn�Zê�cXmg\�d̀ ai[�̂ggm�è�zg�efg�yX̂g�\�Xc[�̂Zcyg��Xc��aẐ�Xc[

lĝeiXc[̂�Xng�[Z||gngce�haziZy�gceZeZĝ\�efgc\�egyfcZyXii_\�_̀a�d̀ ai[cke�zg

hXneZyZhXeZcj�Zc�X�hXne_�mXeegn�Zc�dfZyf�lĝeiXc[̂�Ẑ�X�hXne_w��~|�ỳan̂g\�_̀ak[

fXYg�è�zg�yXng|ai�efXe�efg_�[̀cke�̀efgndẐg�znZcj�ah�Xc_�hXne_�mXeegn̂�Zc�dfZyf

lĝeiXc[̂�Ẑ�̀n�nghnĝgcê�X�hXne_w��}|\�̀c�efg�̀efgn�fXc[\�efg�ngigX̂g�d̀ ai[�zg

han̂aXce�è�Xc�Xjnggmgce�̀n�̂̀ mg�̀efgn�hXne_�mXeegn�Zc�dfZyf�lĝeiXc[̂�Ẑ�X

hXne_\�_̀a�ỳai[cke�hXneZyZhXeg�dZef̀ae�hnZ̀n�Xaef̀nZ{XeZ̀cw��

�Ygc�Z|�lĝeiXc[̂�Ẑcke�X�hXne_�Xc[�[̀ĝcke�nghnĝgce�X�hXne_�è�efg�mXeegn\�efgng�Ẑ

Xî̀�efg�yXeyfoXii�hǹYẐZ̀c�̀|�pxt�efXe�̂X_̂�_̀a�̂f̀ai[cke�hXneZyZhXeg�Zc�Xc_

hXneZyaiXn�mXeegn��̀|�jgcgnXi�XhhiZyXzZiZe_�̀n�ZcỲiYZcj�̂hgyZ|Zy�hXneZĝ��Z|�X

(b) (6)

(b) (6)
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G#���!��������H������I�  ��#!�� ������ ������$� #�H��$� #�����J��H��$��� � I $K#��#� �����������L& !�I
�$� ������$�!� �$� #� �����J������*�$������ ���*$�$ #��K�����$ �� ��MI�������M����KL&�I$H����$  #��� �����
�������� $� #��!��$I��$����� ����$���M���$�����J��I$� #���!��� $ #��� ������������� *I$H���#���MI�$ �����
 #� ��I�����!��� �$�*��� ��MH �$�*�$�I���*$�H��$� #���!���$�� ��$� �� ���� ��� �I��$#�M� ��L&�I$H�����J�� #��
�!��������$�*�������$ ��I #��������!!���� ��I������ �$I����$����L

NOPQRSTUVWSXYZWU[Z\X]̂ TS_ÙabcRdOeUdb iajklbjalmj̀n
gdj[R\

_jVjQoOjgap[eakdRqRUkRakrQdkQUO[[j[eRstmdRRuRO[pjdvRqRUkR
jpwU[RdhVUObUujOm[eRNUoqUObxddamU[ajO_ak[day[S[eRzjQ[ezUO
{jU|QaOxddamU[ajO_ak[day[S[eRzUO}Qak~_Rq[U�TRObj[UwU[Rd
tQ[ejda[VSUOb[eR�UqapjdOaU_RrUd[uRO[jpwU[RdvRkjQdyRks�xjOqV
oOjggeU[xrdj̀abRbVjQlPeak|Qj[RakyjOkak[RO[ga[e[eRad̀aRgSkja[
yjQqbhR[eRkUuRa[Rul

_jVjQoOjggeayegU[Rdbak[day[uUOUmRdkgUO[[j[Uqoga[eVjQ�x
oOjg{jeOvQhaO[eRaO[RdauuUOUmRdjpzUO}jQakgjQqbhR[eR
UQ[ejda[V�kdRrdRkRO[U[àRaOUOVbakyQkkajOl

waqq[eRVhRUy[aOmUkhjUdbuRuhRdkjp[eRtQ[ejda[VjdUk
dRrdRkRO[U[àRkjp[eRaddRkrRy[àRbak[day[k��jlPeRjOqV
dRrdRkRO[U[àRjp[eRUQ[ejda[VgjQqbhR{jOvQhaOgejakUORurqjVRR
jp[eRUQ[ejda[Vl�Rak�NPUhjUdbuRuhRdjdUuRuhRdjpUOVjp[eR
X�bak[day[k[eU[uUoRQr[eR

weRObjVjQR�rRy[[eRuRR[aOm[j[UoRrqUyR�PeRVgUO[[jkyeRbQqR
��ZYuaOQ[Rk[jujddjgjdPeQdkbUVl

xka[N�apxyjO[Uy[zN}_àakajOjpwU[RdvRkjQdyRkjO[eRhRqjg
|QRk[ajOk�xP�x���N��t�tz�tcN�PN��t�_P�v��lx
���wP��t�zw�vPNPwNlw�x��xzc�}Nwl

Zl_jVjQoOjggeRdRxyUOmR[UyjrVjp[eRZ��XUmdRRuRO[�UOb
UOVUuRObuRO[k�[eU[ydRU[Rb[eRzUO}Qak~_Rq[U�TRObj[UwU[Rd
tQ[ejda[V�x[daRb[jqjyU[RUyjrVjO[eR�UqapjdOaUzRydR[UdVjpz[U[R�k
gRhka[RhQ[gUkQOUhqR[jl

Xlxk[eRzUO}Qak~_Rq[U�TRObj[UwU[RdtQ[ejda[VUkRrUdU[R
rQhqayRO[a[Vpdjua[kuRuhRdk�zRRzRy[ajO]�Y�jp[eR�UqapjdOaU
�j̀RdOuRO[�jbR��x��NwP�xzxztczN�}�P�}�P���tz�l

(b) (6)
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?D�EDF�GHDI�>J�KL>M�NOPO@MO�>M�QFNMF@HK�KD�KLO�RSTNOOUOHK�JDN�VOPO@MO

DJ�W@KON�XE�@HB�@UDHT�KLO�Y@GP@HB�ZNN>T@K>DH�?>MKN>[KC�KLO�\DFKL�\@H

]D@̂F>H�ZNN>T@K>DH�?>MKN>[KC�KLO�\@H�_F>M�̀�?OPK@abOHBDK@�W@KON

SFKLDN>KEC�@HB�KLO�c@P>JDNH>@�?OQ@NKUOHK�DJ�W@KON�VOMDFN[OMRd

?D�EDF�GHDI�IL>[L�I@KON�B>MKN>[K�U@H@TONM�I@HK�KD�K@PG�I>KL�EDFd�
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|oi�k�zqŵ}�w~�tbh_q�onxhqn�h��b\bz_qx�tb\h�hw
onx�̂xx��_��b�bhnw\�x�rb\o�n\z�w~�[b�ob�_��qqnzbhnw\
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�X̂Ug�wUnmTguUn�XRe�|XR��Tdn�bUx̂X
WURem̂X��X̂Ug�aT̂hmgd̂Y�tmg�X�tUj
vdRT̂Un�jhdxU�{yv�dR��XxdtmgRdXo

{R�UcXxTX̂dRp�̂hU�nd̂TX̂dmRV�hUgU�XgU�̂hU
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mDAMdV\hhHSPW\AD

@AFGHIEJKLIEGMLJOKnPFEFiQ\AADccEoTYGVT
XDTYGVT̂hiT\AADcc[]\ĉT\Ŝ_\R̀ YV\MDO
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r̀�r̀ỳ]icioǹ
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�����g
�

N�����O���
��T����
������
�����
�����!������##�

������##�
��#���
�"������
������
�����
����#���
����
���
�����N���"����idhf
�����̂\he�g�"��

��jk
�����k�������� ��g�YZYhZ

:%4*/<�'.(�L(0*+'4(7'*<�:'./5-�R11/5(�*'�LR6l:'./5-m-2<B,2/B82@�2+�@/-/'�>-�27</7(
*'�)))B,2/B82@n('./5-��

����
S����X�������������������
���[�����
��
��#�����
���
��#���
������������
������������
��������
��
�������������������#�������������������
�
� ����#�
���� �������
���
�����
��
�
�����������
��������#�������
�������
���
��
���
��
��������
�
�����

������
����
�������
�#��

(b) (6)



���������	
�������������	��������������������������	��������������	��
����������������������	��
���������	����	�������	�����	
������������	������	������������������	�����������
��	����������
�����������������	����������	��
��������������������������������	�������	����

������������������� !"#�$���%�����&������� �	��	���	�*�(�	��!

��+���,�+,+,�����������	����-�	

������������

.����
�	������$�	��

���������������������!"��$�����%	�������/�(���
'��(�������	�����)	���	���	�*�(�	��!

0�12345�1267817�92:6;��<2345�=23�:8>>?6�72�:8@?�1267817�A6B2�B2C�:ADE

���F�GHIJKLMNOPQ�RSL�TUILPVK�JPHO�WXHIYLPHZ�KXM�[\VI]]IXVI�F�

��FFF���̂]IKNI�XSHI�HOKH�K�V_LLIXH�SL�RSLUIL�IUQ]SZII�JOS�MPNV]SNIN�PXRSLUKHPSX�HS�KX

KYIXVZ�IHOPVN�SRRPVPK]�SL�K�̀SaILXUIXH�KHHSLXIZ�MSIN�XSH�QILNSXK]]Z�IXbSZ�KX

KHHSLXIZFV]PIXH�QLPaP]IYI�JPHO�LINQIVH�HS�N_VO�VSUU_XPVKHPSXNc��TMMPHPSXK]]Zd�LI]PKXVI

SX�HOI�SLK]�SL�JLPHHIX�KMaPVI�SR�KX�KYIXVZ�IHOPVN�SRRPVPK]�VKXXSH�IXN_LI�HOKH�KX

IUQ]SZII�JP]]�XSH�eI�QLSNIV_HIM�RSL�K�aPS]KHPSX�SR�fPH]I�gh�SR�HOI�iXPHIM�GHKHIN

jSMIc��kSJIaILd�YSSM�RKPHO�LI]PKXVI�SX�N_VO�KMaPVI�PN�K�RKVHSL�HOKH�UKZ�eI�HKlIX�PXHS

KVVS_XH�eZ�HOI�mIQKLHUIXH�SR�n_NHPVI�PX�HOI�NI]IVHPSX�SR�VKNIN�RSL�QLSNIV_HPSXc���FFF����

�

��o5�p1q266?44

r47?C687?�q?sAt687?5�rt?61=�o7:A1s�uBBA1A84vq?>37=�q?sAt687?5�rt?61=�o7:A1s�uBBA1A84

w;x;�q?>8C7D?67�2B�7:?�067?CA2C

mIQKLHUIXHK]�[HOPVN�yRRPVI

yRRPVI�SR�HOI�GS]PVPHSL

ozD8A4{��?5|8C5;D15266?44}s24;52A;t2@�

~8�{�����������z������̂]IKNI�VK]]�SL�IFUKP]�UI�HS�]IH�UI�lXSJ�ZS_�aI�NIXH�UI�K�RK\�KN�HOI�RK\�UKVOPXI
PN�PX�K�NIQKLKHI�LSSUc�

�2187?5�87{

�����p8A6�067?CA2C��3A45A6t

������22D�����

�����uBBA1?{�����������z����

������?44{

p8A4A6t�r55C?ss{����

�����q?>8C7D?6784�o7:A1s�uBBA1?

�����uBBA1?�2B�7:?�x24A1A72C

�����q?>8C7D?67�2B�7:?�067?CA2C

�����p8A4�x72>�����

������������x7C??7��<

�����<8s:A6t726��q�������

(b) (6)

(b) (6)



��������	
��
����
�������	���������
����������	��������������������������������


���������������
�	�����

�� !�"#$% &�' ()&*+ (,�%(-�%..%)�$"(.!/� !� (."(+"+�012�.�"�*!"�10�.�"� (+ 3 +*%&�12�"(. .-�.1�4� )�� .� !
%++2"!!"+5��6.�$%-�)1(.% (� (012$%. 1(�.�%.� !�72 3 &","+8�)1(0 +"(. %&8�12�1.�"24 !"�721.")."+�9-�%77& )%9&"
&%45��60�-1*�%2"�(1.�.�"� (."(+"+�2") 7 "(.�12�.�"�"$7&1-""�12�%,"(.�2"!71(! 9&"�012�+"& 3"2-�10�.� !�"#$% &
.1�.�"� (."(+"+�2") 7 "(.8�-1*�%2"��"2"9-�(1. 0 "+�.�%.�%(-�+ !!"$ (%. 1(8�+ !.2 9*. 1(8�)17- (,8�12�*!"�10
.� !�"#$% &�12� .!�)1(."(.!� !�!.2 ).&-�721� 9 ."+5��60�-1*�2")" 3"+�.� !�"#$% &� (�"22128�7&"%!"�(1. 0-�.�"
!"(+"2� $$"+ %."&-�%(+�+"!.21-�%&&�)17 "!5

:;�<=>?�@AB�C?�DEFC�AG�HIHH�J@?�KALMN�O>P;QAPNG
R UMVWXNVMXYVLZ�SPVG>I
<V�T>�QV;>WG?�[�QAL>�;V�MN>A�SQ>GQ>P�GQMW�\PV\VWA]�T>;>̂MGW�_>WG]A;NW
AG�A]]X�̀VS>L>P?��[�GQM;a�GQAG�S>�bMYQG�WMb\]B�cA]]�dV;�e=TM;�A;N�AWa
SQAG�GQ>�A=GQVPMGM>Wf�PV]>�MW�A;N�AWaM;Y�QMb�M̂�_>WG]A;NW�T>;>̂MGW?�T=G�[
Ab�P>]=cGA;G�GV�NV�GQAG�SMGQV=G�WVb>�WVPG�V̂�Va�̂PVb�BV=X

g>;G�̂PVb�bB�MJQV;>

:;�@AB�C?�DEFC?�AG�FDIEh�J@?�@cKV;;>]]?�iNSAPN
R>NSAPNXbcNV;;>]]UWV]XNVMXYVLZ�SPVG>I

j%3 +8

k!�-1*�l(148�.�"�7&"+,"�+1"!(m.�%77&-�.1�n"!.&%(+!8�!1�4"

1(&-��%3"�.�"� $7%2. %& .-�2",* %. 1(�#�o�pqr�stuo5ovs5��k!

 $7&"$"(."+� (�-1*2�".� )!�%,2""$"(.8�.� !�$"%(!�-1*

$%-�(1.�7%2. ) 7%."� (�%(-�7%2.-�$%.."2� (�4� )�

n"!.&%(+!� !�12�2"72"!"(.!�%�7%2.-8�%9!"(.�72 12

%*.�12 w%. 1(�9-�-1*2�".� )!�100 ) %&5��q12�.�%.�2"%!1(8� .m!

 $712.%(.�.1�l(14�*(+"2�4�%.�%*.�12 .-�.�"�2"&"%!"�41*&+

.%l"�7&%)"5��60� .m!�7*2!*%(.�.1�.�"�%,2""$"(.�9".4""(

x%l+%&"8�y1*.��y%(�z1%{* (8�y%(�|* !8�%(+�jnr8�%(+� 0

.�"-�%2"�.�"�1(&-�7%2. "!�.1�.�%.�%,2""$"(.�'4� )�8�7"2� .!

(%$"8�41*&+�!""$�.1�9"�.�"�)%!"/8�%(+�! ()"�y%(�|* !�%(+

n"!.&%(+!�%2"�+ 00"2"(.�7*9& )�"(. . "!8�.�"(8�.")�( )%&&-8

-1*�41*&+(m.�9"�7%2. ) 7%. (,� (�%�7%2.-�$%.."2� (�4� )�

n"!.&%(+!� !�%�7%2.-5��x0�)1*2!"8�-1*m+��%3"�.1�9"�)%2"0*&

.�%.�.�"-�+1(m.�1.�"24 !"�92 (,�*7�%(-�7%2.-�$%.."2!� (

4� )��n"!.&%(+!� !�12�2"72"!"(.!�%�7%2.-5��608�1(�.�"�1.�"2

�%(+8�.�"�2"&"%!"�41*&+�9"�7*2!*%(.�.1�%(�%,2""$"(.�12

!1$"�1.�"2�7%2.-�$%.."2� (�4� )��n"!.&%(+!� !�%�7%2.-8

-1*�)1*&+(m.�7%2. ) 7%."�4 .�1*.�72 12�%*.�12 w%. 1(5��

}3"(� 0�n"!.&%(+!� !(m.�%�7%2.-�%(+�+1"!(m.�2"72"!"(.�%

7%2.-�.1�.�"�$%.."28�.�"2"� !�%&!1�.�"�)%.)�#%&&�7213 ! 1(�10

ovs�.�%.�!%-!�-1*�!�1*&+(m.�7%2. ) 7%."� (�%(-�7%2. )*&%2

$%.."2�'10�,"("2%&�%77& )%9 & .-�12� (31&3 (,�!7") 0 )

7%2. "!/� 0�%�2"%!1(%9&"�7"2!1(�41*&+�{*"!. 1(�-1*2

 $7%2. %& .-8�%9!"(.�72 12�%*.�12 w%. 1(�021$�-1*2�".� )!

100 ) %&5��n"�)%(�,2%(.�!*)��%(�%*.�12 w%. 1(� 0�.�"

~13"2($"(.m!� (."2"!.� (�-1*2�7%2. ) 7%. 1(�1*.4" ,�!�.�"

)1()"2(�.�%.�%�2"%!1(%9&"�7"2!1(�$%-�{*"!. 1(�.�"

 (.",2 .-�10�.�"�%,"()-m!�721,2%$!�%(+�17"2%. 1(!5���1.�

.�"�2"%!1(%9&"�7"2!1(�%(+�%*.�12 w%. 1(�)%&&!�+"7"(+�1(

(b) (6)



���������	���	
�����

��������� �������������	�����
����������	�����&�

"�
����

'�

���(�)*+,-./0123�45.�67+.28-�,2*1�9:*+;.2*<�-:/
=>8+??+:8+�(�

��(((���@?+-0+�:5*+�*1-*�-�8A..+:*�5.�45.7+.�+73?5<++�,15�/208?50+0

2:45.7-*25:�*5�-:�-;+:8<�+*1280�544282-?�5.�-�B5C+.:7+:*�-**5.:+<

/5+0�:5*�3+.05:-??<�+:D5<�-:�-**5.:+<(8?2+:*�3.2C2?+;+�,2*1�.+03+8*�*5

0A81�8577A:28-*25:0E��6//2*25:-??<F�.+?2-:8+�5:�*1+�5.-?�5.�,.2**+:

-/C28+�54�-:�-;+:8<�+*1280�544282-?�8-::5*�+:0A.+�*1-*�-:�+73?5<++

,2??�:5*�G+�3.50+8A*+/�45.�-�C25?-*25:�54�H2*?+�IJ�54�*1+�K:2*+/�)*-*+0

L5/+E��M5,+C+.F�;55/�4-2*1�.+?2-:8+�5:�0A81�-/C28+�20�-�4-8*5.�*1-*

7-<�G+�*-N+:�2:*5�-885A:*�G<�*1+�O+3-.*7+:*�54�PA0*28+�2:�*1+

0+?+8*25:�54�8-0+0�45.�3.50+8A*25:E���(((����

�

��'��Q�R�����

S�����
���R�����
����S���� �'�������		���
�TR���� �R�����
����S���� 

'�������		���
�

U����R��
�������	������������

O+3-.*7+:*-?�=*1280�V4428+

V4428+�54�*1+�)5?282*5.

(b) (5)



���������	
���
��
���	������
������

����������������������� !"#!�$"  �%&�!'(") �(!�*%� !*�(!�+,%-�.%/01!�#!,*�(!�"�2"3
"#�*4!�2"3�("$4),!�)#�),�"�#!5"&"*!�&%%(67

8���9	
��9�

�����:����;�9	�����<=��
���

�����>�����?�?

�����@AA��	��������������B�C

�����D	����

:�������G

�	�������

�����H	I��9�	�9����9J����@AA��	

�����@AA��	��A�9J	�K�����9��

�����H	I��9�	�9��A�9J	�;�9	����

�����:����K9�I��?��

�������EB�D�K9�		9�LM

�����M��J���9��N�HD����E�

O'(") �*4!�P!5"&*(!,*" �O*4)$#�Q22)$!�"*�PQRO*4)$#T#% 6U%)6V%1�%&

1)#)*�/#�%, ),!�"*�---6U%)6V%1W!*4)$#��

XJ���	�����������=
������Y��99��J�	�9��������9	�
	
�A���9J	�=�	��A�9J	���
���
=�����
	�9�9Y�9���J��J��9�����

�	��	
��;9���Y����9������A����9����9J�9����I�����	�	
N
���A�
	�9���N�����9J	����	�I��9	�9	
�ZY��II����Z�	������;A�Y�=���	���9�9J	���9	�
	

�	��I�	�9����9J	�	�I��Y		������	�9��	�I����Z�	�A���
	���	�Y��A�9J���	������9��9J	
��9	�
	
��	��I�	�9N�Y�=���	�J	�	ZY���9�A�	
�9J�9���Y�
���	����9���N�
��9��Z=9���N
��IY���N����=�	��A�9J���	����������9�����9	�9������9���9�Y�I��J�Z�9	
��;A�Y�=��	�	��	
�9J��
	���������	����N�I�	��	���9�AY�9J	��	�
	�����	
��9	�Y���
�
	�9��Y�������I�	�

[\�]̂_̀�abc�d̀�efgd�bh�giej�kà�lbmno�p_q\rbqoh
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�̂ un\�trw�nx�b\�_��~wc__�w}�hr_�b̂hrwqnhcy��_
nx��[]�b�uwbqo��_�u_q�wq�b��_�u_q�w}�b\c
w}�hr_�e��onxhqn�hx�hrbh��b|_�̂��hr_�
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QZXP\WR̂ZT
�\ZWmh
�̂_PmX
kddPmPRb

�jnj
QZYRĉaZŴ
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ldmnoemdopmcq�jgm̂Ù

Sm�kU�hmRUn̂V�r�hXcU�Rm�deUX�jhÛhUg�̂hdn�sgmsmnXt�kURUud̂n
vUn̂tXRen�X̂�Xtto�wmjUcUgV��r�̂hdRx�̂hX̂�jU�ydpĥ�ndystY�zXtt�{mR
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N�����L�*�M���*����(��������L����������������"��

�!��O���O��%&���(������������L������*��&����������.
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�������&.��*��.����*������L.�L���N��������P��(������(�����

�����(���L�����������N*��*�-�&�����&��&���(���LO����

����&�.�L�����*�M�����P�����������*����*�L������

��*��N�&��P������(���L�(���L�������&����N*��*
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(b) (6)

(b) (6)
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14 Environmental Law Conference at Yosemite® http://environmental.calbar.ca.gov

October 19-22, 2017, Tenaya Lodge at Yosemite
2017 Environmental Law Conference at Yosemite®

(Please keep a copy of your forms)

1. Online: Register online at 
http://environmental.calbar.ca.gov

2. Fax: Complete the Registration and Course  
Selector forms and fax to: Program Registrations  
at (415) 538-2368. Credit card payments only.  
Do not mail original form if faxing.

3. Mail: Complete the Registration and Course Selector  
forms and mail to Program Registrations, The State Bar of  
California, 180 Howard Street, San Francisco, CA 94105

Note: One registrant per form. Photocopies may be used.

Bar Number:  _____________________________________________

First/Last Name:  __________________________________________

Firm:  ____________________________________________________

Firm Address:  _____________________________________________

City, State: _______________________________ Zip:  ____________

Phone Number:  ___________________________________________

E-mail Address:*  __________________________________________

* Required for email confirmation

Check here if you do not want your information released.

Registration Fees:

Environmental Law Section Members  $525

Environmental Law Section Members employed 
by Government or Non-Profit Agencies  $395

Law Student Rate    $295

Non Environmental Law Section Members* $610 
(*$85 of the non-member registration fee  
will be credited to 2018 Section membership dues.)

Pre-Registration Deadline: Received by October 12th

3 Ways to Register!

Ticketed Events:
Thursday, October 19, 2017

[28] Thursday Welcome Reception   # Attending ____ FREE

Friday, October 20, 2017

[29] Continental Breakfast     # Attending ____ FREE

Saturday, October 21, 2017

[30] Continental Breakfast     # Attending ____ FREE

[31] Saturday Pre-Dinner Reception  # Attending ____ FREE

[32] Saturday Banquet (Adults)   _____ @ $60 each =_____

[33] Saturday Banquet (Children) _____ @ $35 each = _____

Please Select Entree Choice:

[34] Beef [35] Fish [36] Vegetarian

[37] Dessert Reception   # Attending ____ FREE

Sunday, October 22, 2017

[38] Continental Breakfast # Attending ____ FREE

Commemorative T-Shirt (while supplies last) :

[39] Adult XLarge $20 ea [40] Adult Large $20 ea

[41] Adult Med $20 ea  [42] Adult Small $20 ea

[43] Child Large $15 ea  [44] Child Med $15 ea

[45] Child Small $15 ea

Registration Total                                      =  _________________

Ticketed Events                                         =  __________________

TOTAL AMOUNT ENCLOSED 
OR TO BE CHARGED                              $  __________________

For Registration Information 
Call (415) 538-2508

Payment Method:
Registration fees may be paid by check, VISA or MasterCard. No other credit cards will be accepted. Make checks payable The State Bar 
of California.

VISA MasterCard

Account Number:  _________________________________________________________________________________________________________

Expiration Date:  __________________________________________________________________________________________________________

Cardholder’s Name:  _______________________________________________________________________________________________________

Cardholder’s Signature:  ____________________________________________________________________________________________________

2017 ENVIRONMENTAL LAW
CONFERENCE AT YOSEMITE ®
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¶¿ÀÁ��·± Âe�jks_�ssk̀p̀ pyonl̀�eoepas̀ p�hÃ�̂ÄÃÃglapelsrkn

(b) (6)

(b) (6)



��������	
���

����������������������������������� ��!���"�� ��#$��%%� �����

��������&%����� ������������'��� ���������������%�"�����������%������ �������� ����� ��!� �"���������������%�����

(�)�� �� ������� �"������ �������� �%%"�� *�"�� ������ �"��%�� �����)�%�!�������������������'��

����' ������ �+��������� �%%",���%�� ���� ��������%���������� ���)�������� ��!� �"���������������%���  ���� �'��

������ ����%�"�����%%� ���-��������'����������)��%���� ����.��%��/0��������1 ������������2���+��3���)��,�!���

��������%�� ���� ��'�����)�����������������������"�-����4� �� �������' ��-"�����5������� �����6'������� ����

��%����� ��������������������'��� +����������

�

��78�9
:���;<<

:;=>�?�:@A;
��A��7��@
��B�C���8�D�<@
?

:;=�A�E;���<�7��@
��FGG@
;

FGG@
;��G���;�	�<@
@��A

HI	I�:;=�A�E;����G���;�J��;A@�A

B�
��;8���K

�����9�@��J��;A@�A�L>@<8@�M

�����N��E�OPQP

�����FGG@
;K��RSTSU�STVWOXQY

�����Z;<<K

7WE�@<K��;8C�A8IE
8���;<<]��<I8�@IM�̂�

_�̀K��RSTSU�STVWOOQO�a&%�������%%���������%�������%������4 ���"�'b)���� ���������$����������$������ ������ ����������������+c

9�@<@�M�d88A;��K����

�����:;=�A�E;���<�7��@
��FGG@
;

�����FGG@
;��G���;�	�<@
@��A

�����:;=�A�E;����G���;�J��;A@�A

�����9�@<�	��=�OPQQ

�����QV[X�Z�	�A;;��ef

�����f���@�M�����:Z�STS[T

#����%�����5������� ��%�#������g���������5g�#�����i��%+���+!�)����)�����'��� %� ��������+���+!�)j��������

��@��;WE�@<�R@�
<>8@�M���?�����
�E;���U�@��@��;�8;8�G�A���;�>�;��G���;�@�8@̂@8>�<��A�;��@�?����C�@
��@��@���88A;��;8I��J��E�?�
����@�
@�G�AE��@��������@��=A@̂@<;M;8��
��G@8;��@�<���A����;AC@�;�=A��;
�;8�k?��==<@
�k<;�<�CI��JG�?�>��A;�������;�@��;�8;8�A;
@=@;����A���;�;E=<�?;;
�A��M;���A;�=���@k<;�G�A�8;<@̂;A?��G���@��;WE�@<������;�@��;�8;8�A;
@=@;����?�>��A;��;A;k?����@G@;8��������?�8@��;E@���@����8@��A@k>�@���

�=?@�M���A�>�;��G���@��;WE�@<��A�@���
���;����@����A@
�<?�=A��@k@�;8I��JG�?�>�A;
;@̂;8���@��;WE�@<�@��;AA�A��=<;��;����@G?���;��;�8;A�@EE;8@��;<?
��8�8;��A�?��<<�
�=@;�I

lm�nopq�rps�tuq�vwtx�yz�t{v|�}~q�����y���syq����zz�����zz����y��sy���������s�������z�{
noym����p�������p�o��������ms�zo����������o������p�ym����p���y�����y����������}��y���z���z��s�z
��������z�ym���m������������m�z����

���zz

lm�nopq�rps�tuq�vwtx�yz�t{wx�}~q�~���mm���q����y�������y�������mm������������s���
���z�{

�@�:�̂@8�

(b) (6)



��������	�
������	���������	�������������������������������������������

���������������������������
�������������� ��!����������������������	������	��������

��������"���������
����
������������������������	������������������������������
 

#��������	����$���	����������������%&������������������������������	�����'��()

*+,' '-*��������������
�����	�.������������������	���������������������������

���������� ��

#����	�����$����������������������	�
������������������������������������������


������������������
������������/������������������������������
���������������

�����������$��	���������������0������������������������ ���������	�����������������

����������	�������������
�������������������������������������	���

�����	���$

	��������������	���������������������������������������������	������������
��������

�����������/�����������������
����������������������0�����
�������������������

����������������������������� 

1�	����������������������%*������������������������������������������������������ �

������������������������������������
�23(����������������������$����������	

�������������������������������������23(������������������������������������	���� �

#���������$������������������������������
���	��
�������������/����$�������������

���	������������$�����������������������������������������
�������������������


������������	���������������0���������������������$�����������������������������

�����������������������������
������������/	���������������0������������������������

����������	���� ��4
���	���$�
������
���������	���������	�������$���	����	������

�������������������������
����������� 

�������������������
���	����������5	������������	��������������	��$����
���������

�
��������������������������������	���	�������������������� 

��������	�������	��$

6�

�

���7�89:;<=>?@AB�CD=�EF:=AG<�;A9@�HI9:J=A9K�<I>�LMG:NN:IG:�7�

��777���ON:<?:�ID9:�9@<9�<�GP==:I9�D=�CD=F:=�:FBNDK::�;@D�>A?GND?:?�AICD=F<9ADI�9D�<I�<J:IGK�:9@AG?�DCCAGA<N

D=�<�QDR:=IF:I9�<99D=I:K�>D:?�ID9�B:=?DI<NNK�:ISDK�<I�<99D=I:K7GNA:I9�B=ARAN:J:�;A9@�=:?B:G9�9D�?PG@

GDFFPIAG<9ADI?T��E>>A9ADI<NNKU�=:NA<IG:�DI�9@:�D=<N�D=�;=A99:I�<>RAG:�DC�<I�<J:IGK�:9@AG?�DCCAGA<N�G<IID9

:I?P=:�9@<9�<I�:FBNDK::�;ANN�ID9�V:�B=D?:GP9:>�CD=�<�RADN<9ADI�DC�WA9N:�XY�DC�9@:�ZIA9:>�89<9:?�[D>:T�

\D;:R:=U�JDD>�C<A9@�=:NA<IG:�DI�?PG@�<>RAG:�A?�<�C<G9D=�9@<9�F<K�V:�9<]:I�AI9D�<GGDPI9�VK�9@:�̂:B<=9F:I9

DC�_P?9AG:�AI�9@:�?:N:G9ADI�DC�G<?:?�CD=�B=D?:GP9ADIT���777����

�

6��̀�a������

a��	���a������$�6�����b������������

a������������6�����4

��

4

����
������������

c � �a�����������
�����!������



����������	

�����
��������������������

��������������

�����������	������������� �!

�����"�

%�����	����&���'���������()��'���'��*�

+�,	�����������������-./0120�31//�45�06718/�70�94�/09�70�:;4<�=4>?@0�20;9�70�1�A1B�12�9C0�A1B�713C8;0�82�8;�1�20D15190�5447EF


�������G����))	����

�����H�I����������%�J��)�������

����������������J��K��������

�����H�I������������J���������

�����
����K��I�����

�������# �"�K������LM

�����M�)J������N�H"����#�

O6718/�9C0�P0D15970;91/�O9C832�QAA830�19�PQRO9C832T24/EU48EV4@�45�@8289�>2�4;/8;0�19�<<<EU48EV4@W09C832��

XJ�)���������������������Y������J����)���)���������������J���)������J������*��������������Y����&J��J�����)������))��'������Y��������
�������������J����)�I��*������N�������������N������J��&�)��I���������ZY��II����Z�����&'����Y������������J���������������I���������J�
��I��Y��������������)I��)�Z�����������*��Y�����J�)������������J���������������I����N�Y�������J���ZY�����������J�����Y���))���������N
��)���Z�����N���IY���N�����)������J�)�������������)��������)��)�)������Y�I��J�Z����'����Y��������*����J�)����������������N�I���)�������Y��J�
)����������������Y�������)���Y�������I��)'

[[�
\]̂__�̀a�bc�de�fcge
hijc]_̂jk�hclej_mcn_ed�o_pi]q�rssi]c
t�hcqigne_cb�̀gcn]u�o_pi]q�rssi]ied
va\a�hclej_mcn_�̂s�_pc�wn_cjîj
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DEO Record of Review of Non-Federal Travel Request
Ed McDonnell, Deputy Director
July 23, 2018

Requestor: Deputy Secretary David Bernhardt

Event: State of Colorado Energy Luncheon

Date(s): July 26, 2018

This memorandum summarizes the ethics review completed by the Departmental Ethics Office 
(DEO) of the DI-2000 form submitted for Deputy Secretary David Bernhardt to request the 
acceptance of the offer of free attendance from the American Petroleum Institute (API) for their 
upcoming State of Colorado Energy Luncheon in Denver, Colorado.

Pursuant to 31 U.S.C. § 1353, the Department of Interior is authorized to accept reimbursement 
or in-kind donations from non-Federal sources for an employee's transportation expenses 
(including food, lodging, incidental expenses, and registration costs) to certain functions related 
to the employee's official duties. Acceptance of travel expenses from non-Federal sources is 
only permitted when the employee's travel is for attendance at a conference, meeting, seminar, 
training course, speaking engagement, or similar event that takes place away from the 
employee's official duty station. Travel under this authority may not be used for events required 
to carry out DOI's statutory and regulatory functions, such as investigations, inspections, audits, 
site visits, or to attend vendor promotional training.

In reviewing this request, consistent with 41 C.F.R. § 304-5.3, the DEO considered whether the 
acceptance of the non-Federal payment under the circumstances would cause a reasonable person 
with knowledge of all the facts relevant to a particular case to question the integrity of agency 
programs or operations.  In particular, the DEO considered the following factors:  

1. Identity of the non-Federal source;
2. Purpose of the meeting;
3. Identity of other expected participants;
4. Nature and sensitivity of any matter pending at the agency which may 

affect the interest of the non-Federal source;
5. Significance of the employee's role in any such matter; and
6. Monetary value and character of the travel benefits offered by the non-

Federal source.

First, the donor of the gift of free attendance is the API. The API is a national trade association 
representing all facets of the oil and natural gas industry.  API’s more than 625 members include 
large integrated companies, as well as exploration and production, refining, marketing, pipeline, 
and marine businesses, and service and supply firms.  Although its focus is primarily domestic, 
in recent years its work has expanded to include a growing international dimension.  API’s 
mission is to promote safety across the industry globally and to influence public policy in 
support of a strong, viable U.S. oil and natural gas industry.  API speaks for the oil and natural 



gas industry to the public, Congress and the Executive Branch, state governments, and the media.  
API negotiates with regulatory agencies, represents the industry in legal proceedings, participates 
in coalitions and works in partnership with other associations to achieve its members’ public 
policy goals.  API conducts or sponsors research ranging from economic analyses to 
toxicological testing and collects, maintains, and publishes statistics and data on all aspects of 
U.S. oil and natural gas industry operations.  API develops petroleum, natural gas, and 
petrochemical equipment and operating standards and provides certification services.

Second, the stated purpose of the State of Colorado Energy Luncheon is to conduct a panel 
discussion on western energy issues and the event meets the definition of a meeting or similar 
function defined in 41 C.F.R. § 304-2.1.

Third, the API expects the event to be attended by 300-400 industry and business executives, 
elected officials, and the media.

Fourth, while there are a number of policy, regulatory and other matters of interest to the 
members of the API pending at the Department of Interior, it is important that the Department 
engage in dialog with oil and natural gas industry and business executives, elected officials, and 
the media regarding such issues as the future of energy production in the West and the role of 
industry, the Federal Government, and the States.  

Finally, the cost of the food and beverages for the luncheon is approximately $45 and none of the 
attendees are being charged to attend the event.

Based on a review of the factors above, the DEO does not believe that if the Department of 
Interior accepts the non-Federal payment of free attendance offered to Deputy Secretary 
Bernhardt that a reasonable person with knowledge of all the facts relevant to a particular case 
would question the integrity of agency programs or operations. Therefore, the DEO has 
determined that this gift from a non-Federal source complies with the ethics conditions for 
acceptance of travel payments.



2/28/2018 DEPARTMENT OF THE INTERIOR Mail - Delayed response: Out of Office Feb. 28-Mar. 2, 2018 Re: DS Bernhardt - Quick recusal question

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=9CtlOcfiVYQ.en.&view=pt&search=inbox&th=161dcdb4003f7fce&siml=161dcdb4003f7fce 1/1

McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Delayed response: Out of Office Feb. 28-Mar. 2, 2018 Re: DS Bernhardt - Quick
recusal question 
1 message

Snow, Robert <robert.snow@sol.doi.gov> Wed, Feb 28, 2018 at 9:40 AM
To: edward.mcdonnell@sol.doi.gov

Hello, I am out of the office from Wed-Friday (Feb 28-Mar.2). I will have limited access to email during this period and will
respond as soon as possible.

Thank you very much, Bob Snow
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DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

43 CFR Part 46 

RIN 1090–AA95 

Implementation of the National 
Environmental Policy Act (NEPA) of 

AGENCY: Office of the Secretary, Interior. 
ACTION: Final rule. 

SUMMARY: The Department of the 
Interior (Department) is amending its 
regulations by adding a new part to 
codify its procedures for implementing 
the National Environmental Policy Act 
(NEPA), which are currently located in 
chapters 1–6 of Part 516 of the 
Departmental Manual (DM). This rule 
contains Departmental policies and 
procedures for compliance with NEPA, 
Executive Order (E.O.) 11514, E.O. 
13352 and the Council on 
Environmental Quality’s (CEQ) 
regulations (40 CFR Parts 1500–1508). 
Department officials will use this rule in 
conjunction with and supplementary to 
these authorities. The Department 
believes that codifying the procedures 
in regulations that are consistent with 
NEPA and the CEQ regulations will 
provide greater visibility to that which 
was previously contained in the DM and 
enhance cooperative conservation by 
highlighting opportunities for public 
engagement and input in the NEPA 
process. 

The Department will continue to 
maintain Department’s information and 
explanatory guidance pertaining to 
NEPA in the DM and Environmental 
Statement Memoranda (ESM) to assist 
bureaus in complying with NEPA. 
Bureau-specific NEPA procedures 
remain in 516 DM Chapters 8–15 and 
bureau guidance in explanatory and 
informational directives. Maintaining 
explanatory information in the 
Department’s DM chapters and ESM, 
and bureau-specific explanatory and 
informational directives will facilitate 
timely responses to new ideas, new 
information, procedural interpretations, 
training needs, and editorial changes to 
assist field offices when implementing 
the NEPA process. 
EFFECTIVE DATE: November 14, 2008. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Vijai N. Rai, Team Leader, Natural 
Resources Management, Office of 
Environmental Policy and Compliance, 
1849 C Street, NW., Washington, DC 
20240. Telephone: 202–208–6661. E-
mail: vijai_rai@ios.doi.gov. 
SUPPLEMENTARY INFORMATION: As a part 
of the conversion of the Department’s 

NEPA procedures from 516 DM to 
regulations, a number of key changes 
have been made. This rule: 

• Clarifies which actions are subject 
to NEPA section 102(2) by locating all 
relevant CEQ guidance in one place, 
along with supplementary Department 
procedures. 

• Establishes the Department’s 
documentation requirements for 
urgently needed emergency responses. 
The Responsible Official (RO) must 
assess and minimize potential 
environmental damage to the extent 
consistent with protecting life, property, 
and important natural, cultural and 
historic resources and, after the 
emergency, document that an 
emergency existed and describe the 
responsive actions taken. 

• Incorporates CEQ guidance that the 
effects of a past action relevant to a 
cumulative impacts analysis of a 
proposed action may in some cases be 
documented by describing the current 
state of the resource the RO expects will 
be affected. 

• Clarifies that the Department has 
discretion to determine, on a case-by-
case basis, how to involve the public in 
the preparation of EAs. 

• Highlights that adaptive 
management strategies may be 
incorporated into alternatives, including 
the proposed action. 

• Incorporates language from the 
statute and CEQ guidance that EAs need 
only analyze the proposed action and 
may proceed without consideration of 
additional alternatives when there are 
no unresolved conflicts concerning 
alternative uses of available resources. 

This rule is organized under subparts 
A through E, covering the material 
currently in 516 DM Chapters 1 through 
6. The Department is replacing these 
chapters with new 516 DM Chapters 1– 
3, which will include explanatory 
guidance on these regulations. These 
revised chapters will be available to the 
public before the effective date of this 
rule and will be found at http:// 
www.doi.gov/oepc. The Department did 
not include 516 DM Chapter 7 in this 
rule because it provides internal 
administrative guidance specific to 
Department review of environmental 
documents and project proposals 
prepared by other Federal agencies. 
Chapters 8–15 of 516 DM continue to 
contain bureau-specific NEPA 
implementing procedures. In addition, 
other guidance pertaining to the 
Department’s NEPA regulations and the 
bureaus’ NEPA procedures will be 
contained in explanatory and 
informational directives. These 
explanatory and information directives 
will be contained either in the DM or 

ESM (for Departmental guidance), 
bureau NEPA handbooks (for bureau-
specific guidance), or both. 

The CEQ was consulted on the 
proposed and final rule. CEQ issued a 
letter stating that CEQ has reviewed this 
rule and found it to be in conformity 
with NEPA and CEQ regulations (per 40 
CFR 1507.3 and NEPA section 
102(2)(B)). 

Comments on the Proposal 

This rule was published as a proposed 
rule in the Federal Register (73 FR 126) 
on January 2, 2008, and there was a 60-
day comment period that closed on 
March 3, 2008. The Department 
received 100 comments. These 
comments were in the form of letters, e-
mails, and faxes. Of the 100 comments 
received 50 were substantive; the 
remaining comments were all variations 
of a single form letter addressing one or 
more of three issues, which have been 
addressed below. The Department very 
much appreciates the response of the 
public, which has assisted the 
Department in improving the clarity of 
this final rule. 

In addition to changes made to the 
final rule in response to specific 
comments received, which are noted 
below, the Department has made minor 
revisions throughout in order to 
improve the clarity of the rule. In 
general, these latter revisions do not 
change the substance or meaning of any 
of the provisions proposed on January 2, 
2008, except in one or two instances as 
noted. As contemplated in the preamble 
to the proposed rule, the Department 
has added a provision specifying the 
circumstances in which an 
Environmental Assessment (EA) may 
tier to an Environmental Impact 
Statement (EIS) and in which a bureau 
may reach a Finding of No Significant 
Impact (FONSI) or Finding of No New 
Significant Impact (FONNSI). Please see 
paragraph 46.140(c). 

General Comments on the Proposed 
Rule 

Comment: Several commenters 
questioned the rationale for moving the 
Department’s NEPA procedures from 
the DM to regulations and requested 
further clarification of this rationale. 

Response: The Department believes 
that codifying the procedures in 
regulation will provide greater visibility 
to that which was previously contained 
in the DM and highlight opportunities 
for public engagement and input in the 
NEPA process. The Department believes 
that this greater accessibility of the 
regulations, when published in the Code 
of Federal Regulations (CFR), will allow 
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the public to more easily participate in 
the NEPA process. 

Comment: Some commenters stated 
that the Department should include the 
issue of global climate change in all 
environmental analysis documents. 
They stated that the Department has a 
legal obligation under NEPA to analyze 
the effects of global climate change as 
shaping the context within which 
proposed actions take place, as well as 
the impacts of proposed projects on 
climate change. Another group 
recommended that the Department 
include a mandate that an 
environmental analysis of climate 
change impacts be included in the 
NEPA analysis prepared for Resource 
Management Plans (RMPs). Several 
groups suggested that the Department 
should require planning documents for 
fossil fuel developments to consider 
various energy alternatives, including 
conservation and energy efficiency. 
They also recommended that the 
Department analyze greenhouse gas 
emissions in all decision documents 
related to energy development on public 
lands. Another commenter suggested 
that the Department compile 
information about landscape changes in 
response to climate change to use for 
programmatic NEPA documents. 

Response: Climate change issues can 
arise in relation to the consideration of 
whether there are direct or indirect 
effects of the greenhouse gas emissions 
from a proposed action, the cumulative 
effect of greenhouse gas emissions, and 
the effect of climate change on the 
proposed action or alternatives. The 
extent to which agencies address the 
effects of climate change on the aspects 
of the environment affected by the 
proposed action depends on the specific 
effects of the proposed action, their 
nexus with climate change effects on the 
same aspects of the environment, and 
their implications for adaptation to the 
effects of climate change. Whether and 
to what extent greenhouse gas emissions 
and/or climate change effects warrant 
analysis is the type of determination 
that Responsible Officials make when 
determining the appropriate scope of 
the NEPA analysis. Extensive discussion 
regarding the role of the Department, as 
well as the Federal government as a 
whole, with respect to the effects of 
greenhouse gas emissions and/or global 
climate change is beyond the scope of 
this rule concerning environmental 
analysis generally. Consequently, the 
final rule does not contain explicit 
provisions addressing global climate 
change. 

Comment: One commenter stated that 
the Department should include a 
provision that agencies must seek input 

through the NEPA process from local, 
regional, State, and tribal health 
agencies when making decisions that 
may impact human health. Several 
groups recommend requiring a Health 
Impact Assessment (which is a tool used 
by the World Health Organization) 
when a project may impact human 
health. 

Response: The Department 
appreciates this suggestion but does not 
believe inclusion of a specific 
requirement in this regard is appropriate 
in this rule. Individual bureaus of the 
Department have addressed and will 
continue to address possible impacts to 
human health in certain circumstances, 
such as with respect to subsistence 
issues in Alaska. Whether or not a 
Health Impact Assessment is the 
appropriate means to assess potential 
impacts on human health with regard to 
a particular proposal is the type of 
determination that Responsible Officials 
make for all manner of possible impacts 
when determining the appropriate scope 
of the NEPA analysis. 

Responses to Comments on Individual 
Provisions, Including Analysis of 
Changes Made 

The following paragraphs contain 
responses to comments made on 
individual provisions of the proposed 
rule and incorporate discussion of 
changes made to the rule as proposed in 
January 2008. 

Subpart A: General Information 

Section 46.10 Purpose of this Part. A 
new paragraph (c) has been added to 
clarify that, in accordance with CEQ 
regulations at 40 CFR 1500.3, trivial 
violations of these regulations are not 
intended to give rise to any independent 
cause of action. 

Section 46.30 Definitions. This 
section supplements the terms found in 
the CEQ regulations and adds several 
new definitions. The terms affected are 
the following: Adaptive management; 
Bureau; Community-based training; 
Controversial; Environmental Statement 
Memoranda; Environmentally preferable 
alternative; No action alternative; 
Proposed action; Reasonably foreseeable 
future actions; and Responsible Official. 
A definition of consensus-based 
management has been placed in section 
46.110. The definitions of no action 
alternative and proposed action have 
been moved to this section for the final 
rule from proposed section 46.420, as 
these terms may apply to both EAs and 
EISs. Comments and responses 
addressing these terms may be found 
below, in the discussion of section 
46.420. 

Comment: Several commenters 
expressed concern that the definition of 
‘‘community’’ may be ‘‘misinterpreted 
in a variety of ways to mean local and 
county governments affected by a 
proposed action, or communities of 
individuals with a common interest in 
the project who do not necessarily live 
in the area directly affected by the 
project.’’ Several groups recommended 
that the Department include and review 
the definition(s) in Environmental 
Statement Memorandum No. ESM03–7. 

Response: Because of the possibility 
of confusion noted by the commenter, 
the Department has included a 
provision at section 46.110 focusing on 
‘‘consensus-based management’’ as 
incorporating the ideas reflected in the 
emphasis on community involvement in 
the NEPA process. In developing the 
provision addressing consensus-based 
management, the Department relied 
upon the existing ESM03–7. 

Comment: Many commenters 
expressed concerns with the proposed 
definition of ‘‘controversial.’’ Some 
stated that the size or nature of a 
proposed action should not render the 
action controversial under NEPA. 
Several individuals are concerned that 
the proposed definition of 
‘‘controversial’’ would render all 
proposed projects on public lands as 
being controversial and will protract 
NEPA analyses. One group applauded 
the Department for defining 
‘‘controversial’’ in terms of disputes 
over the bio-physical effects of a project 
rather than merely opposition to a 
project. 

Response: The language in the 
proposed rule reflects current case 
precedent on the meaning of 
‘‘controversial’’ under NEPA and has 
been retained, but with modification to 
address the confusion regarding the 
reference to ‘‘size’’ and ‘‘nature’’ in the 
final rule. Courts have consistently 
specified that disagreement must be 
with respect to the character of the 
effects on the quality of the human 
environment in order to be considered 
to be ‘‘controversial’’ within the 
meaning of NEPA, rather than a mere 
matter of the unpopularity of a proposal. 
See Como-Falcon Coalition, Inc. v. U.S. 
Dept. of Labor, 609 F.2d 342 (8th Cir. 
1978), cert. denied, 446 U.S. 936 (‘‘Mere 
opposition to federal project does not 
make project controversial so as to 
require environmental impact 
statement.’’) 

Comment: Some commenters 
suggested that the definition of 
‘‘environmentally preferable 
alternatives’’ does not make clear 
whether the requirement applies to 
Records of Decision (RODs) on projects 
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analyzed in an EIS or EA or only to 
those analyzed in an EIS. They 
recommended adding a sentence at the 
end of the definition clarifying that the 
requirement applies to EAs and EISs. 

Response: CEQ regulations require the 
identification of at least one 
environmentally preferable alternative 
in a ROD, which is the decision 
document issued after completion of an 
EIS. (40 CFR 1505.2(b); see also 
Question 6b of CEQ’s ‘‘Forty Most 
Asked Questions Concerning CEQ’s 
National Environmental Policy Act 
Regulations,’’ 46 Fed. Reg. 18026 (Mar. 
23, 1981), as amended (hereinafter 
CEQ’s ‘‘Forty Most Asked Questions’’). 
The CEQ regulations do not identify the 
decision document issued after 
completion of an EA/FONSI, and 
bureaus do not issue RODs in this 
situation. Therefore, the Department has 
not changed the definition in response 
to this comment. 

Comment: Several commenters 
expressed reservations about the 
definition of Preliminary Environmental 
Impact Statement (PEIS). They 
suggested that the role of the PEIS be 
clarified. One commenter wanted the 
Department to include provisions on 
how the scoping process and the PEIS 
will interact. Others wanted to know 
what level of detail should be included 
in a PEIS and whether use of a PEIS 
would introduce an additional 
requirement for public comment. One 
commenter strongly disagreed with the 
use of a PEIS, stating that the use of a 
PEIS could delay a DEIS or FEIS and 
could add additional expenses to 
private proponents that are funding 
NEPA projects. They recommended that 
the Department add a provision to the 
rule that would enforce time restrictions 
on the PEIS process. 

Response: Because of the confusion 
and concern surrounding the PEIS, and 
upon further reflection, the Department 
has decided not to include this 
provision in the final rule. The 
definition in the proposed rule found at 
section 46.30 and description in 
sections 46.415 and 46.420 have been 
removed in the final rule. The 
Department continues to encourage 
collaboration with the public in an 
approach to alternative development 
and decision-making. The 
implementation of any such approach is 
determined by the RO. The PEIS was 
simply an optional tool and its removal 
from the final rule will not diminish 
this continuing Departmental emphasis 
on collaboration. The RO will still be 
free to involve and inform the public 
regarding each particular NEPA analysis 
in a manner that best meets the public 
and government needs. 

Comment: One commenter stated that 
the Department should add ‘‘agency’’ to 
the definition of ‘‘Reasonably 
Foreseeable Future Actions’’ to ensure 
the agency covers all reasonably 
foreseeable actions that flow from 
proposed actions. Several commenters 
stated that the proposed definition of 
‘‘Reasonably Foreseeable Future 
Actions’’ conflicts with the definition of 
‘‘Reasonably Foreseeable Development 
Scenario’’ contained in the Instruction 
Memorandum 2004–089 issued by the 
BLM. Another commenter stated that 
the proposed definition of ‘‘Reasonably 
Foreseeable Future Actions’’ does not 
follow CEQ guidelines. 

Response: The final rule defines 
‘‘reasonably foreseeable future actions’’ 
to explain a term used in CEQ’s 
definition for ‘‘cumulative impact’’ at 40 
CFR 1508.7. The Department has 
attempted to strike a balance by 
eliminating speculation about activities 
that are not yet planned, but including 
those that are reasonably foreseeable 
and are expected to occur (for example, 
based on other development in the area 
when there has been some decision, 
funding, or development of a proposal 
(see 40 CFR 1508.23)). The Department 
does not believe that the definition of 
‘‘reasonably foreseeable future actions’’ 
conflicts with the description of the 
Bureau of Land Management’s 
analytical tool, the ‘‘reasonably 
foreseeable development scenario’’ or 
RFD. The RFD is a projection (scenario) 
of oil and gas exploration, development, 
production, and reclamation activity 
that may occur in a specific resource 
area during a specific period of time; as 
such, the analysis in the RFD can 
provide basic information about oil and 
gas activities that may inform the 
analysis of reasonably foreseeable future 
actions. 

In order to clarify that reasonably 
foreseeable future actions include both 
‘‘federal and non-federal’’ activities, we 
have added these terms in the definition 
in section 46.30. This is consistent with 
40 CFR 1508.7. The Department has 
added language to clarify that the 
existing decisions, funding, or proposals 
are those that have been brought to the 
attention of the RO. 

In its mention of the ‘‘Responsible 
Official of ordinary prudence’’ the 
definition also incorporates the 
reasonableness standard emphasized by 
the Supreme Court as ‘‘inherent in 
NEPA and its implementing 
regulations.’’ In Department of 
Transportation v. Public Citizen, 541 
U.S. 752, 770 (2004), the Court 
reaffirmed that this ‘‘rule of reason’’ is 
what ensures that agencies include in 
the analyses that they prepare 

information useful in the decision-
making process. In that case, the Court 
noted that the agency in question, the 
Federal Motor Carrier Safety 
Administration in the Department of 
Transportation, properly considered the 
incremental effects of its own safety 
rules in the context of the effects of the 
reasonably foreseeable possibility that 
the President might lift the moratorium 
on cross-border operations of Mexican 
motor carriers. Id. In those 
circumstances, the possibility that the 
President might act in one of several 
ways was neither an existing decision, 
matter of funding, or proposal, but was 
nevertheless a possibility that a person 
of ordinary prudence would consider 
when reaching a decision regarding the 
proposed action of promulgating the 
rule at issue in that case. Similarly, in 
some circumstances an RO of ordinary 
prudence would include analysis of 
actions that, while not yet proposed, 
funded, or the subject of a decision, 
nevertheless are likely or foreseeable 
enough to provide important 
information and context within which 
any significant incremental effects of the 
proposed action would be revealed. 

Subpart B: Protection and Enhancement 
of Environmental Quality 

The proposed rule did not include 
portions of 516 DM Chapter 1 that are 
merely explanatory in that they address 
internal Departmental processes. This 
information will be retained in the DM 
or will be issued as additional 
explanatory information by the 
Department’s Office of Environmental 
Policy and Compliance in 
Environmental Statement Memoranda. 

In this final rule, this subpart includes 
the following sections: 

Section 46.100 Federal action 
subject to the procedural requirements 
of NEPA. This section provides 
clarification on when a proposed action 
is subject to the procedural 
requirements of NEPA. Paragraph 
46.100(b)(4), ‘‘The proposed action is 
not exempt from the requirements of 
section 102(2) of NEPA,’’ refers to those 
situations where, either a statute 
specifically provides that compliance 
with section 102(2) of NEPA is not 
required, or where, for instance, a 
bureau is required by law to take a 
specific action such that NEPA is not 
triggered. For example, Public Law 105– 
167 mandates the Bureau of Land 
Management (BLM) to exchange certain 
mineral interests. In this situation, 
section 102(2) of NEPA would not apply 
because the law removes BLM’s 
decision making discretion. Also, this 
provision refers to situations where 
there is a clear and unavoidable conflict 
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between NEPA compliance and another 
statutory authority such that NEPA 
compliance is not required. For 
example, if the timing requirements of 
a more recent statutory authority makes 
NEPA compliance impossible, NEPA 
must give way to the more recent 
statute. 

Similarly, the final rule clarifies that 
the proposed action is subject to the 
procedural requirements of NEPA and 
the CEQ regulations depending on ‘‘the 
extent to which bureaus exercise control 
and responsibility over the proposed 
action and whether Federal funding or 
approval will be provided to implement 
it’’ paragraph 46.100(a). The criteria for 
making this determination include, inter 
alia, ‘‘when the bureau has a goal and 
is actively preparing to make a decision 
on one or more alternative means of 
accomplishing that goal’’ paragraph 
46.100(b)(1), and ‘‘the effects can be 
meaningfully evaluated’’ and ‘‘the 
proposed action would cause effects on 
the human environment’’ paragraph 
46.100(b)(3). 

The clarifications provided in this 
section have been made, in part, in 
order to ensure that the rule is 
consistent with the Supreme Court’s 
decision in Department of 
Transportation v. Public Citizen, 541 
U.S. 752, 770 (2004). In Public Citizen, 
the Court explained that a ‘‘but for’’ 
causal relationship is insufficient to 
make an agency responsible for a 
particular effect under NEPA and the 
relevant regulations, but that there must 
be ‘‘a reasonably close causal 
relationship’’ between the 
environmental effect and the alleged 
cause and that this requirement was 
analogous to the ‘‘familiar doctrine of 
proximate cause from tort law.’’ 541 
U.S. at 767. The Court reaffirmed that 
‘‘courts must look to the underlying 
policies or legislative intent in order to 
draw a manageable line between those 
causal changes that may make an actor 
responsible for an effect and those that 
do not’’ and that inherent in NEPA and 
its implementing regulations is a ‘‘rule 
of reason.’’ Id. 

Comment: Some commenters 
expressed concern regarding the 
procedural requirements of NEPA. One 
group stated that the Department’s 
procedural actions should be subject to 
NEPA requirements regardless of 
whether or not sufficient funds are 
available. This group stated that if a 
proposed action is even being 
considered by a RO, the procedural 
requirements of NEPA must apply. 
Another group suggested the 
Department add an additional 
subsection that offers guidance whether 

an ‘‘action’’ is subject to NEPA 
compliance. 

Response: The Department agrees that 
the procedural requirements of NEPA 
apply when a proposal consistent with 
40 CFR 1508.23 has been developed. 
Mere consideration of a possible project 
however does not constitute a proposed 
action that can be analyzed under 
NEPA. Rather, under 40 CFR 1508.23, a 
proposal is ripe for analysis when an 
agency is ‘‘actively preparing to make a 
decision.’’ 

When the proposed action involves 
funding, Federal control over the 
expenditure of the funds by the 
recipient is essential to determining 
what constitutes a ‘‘Federal’’ action that 
requires NEPA compliance. This is 
consistent with 40 CFR 1508.18(a). The 
issue of funding does not turn on the 
sufficiency, or lack thereof, of the 
funding, but on the degree of Federal 
control or influence over the use of the 
funds. The language in the final rule 
regarding whether a proposal is subject 
to NEPA compliance has been clarified 
by addressing the question of whether 
NEPA applies in paragraph 46.100(a), 
and when the NEPA analysis should be 
conducted in paragraph 46.100(b). 

Comment: One individual urged the 
Department to not add additional 
obligations that are not currently 
required under NEPA, particularly with 
respect to the emphasis on public 
participation. 

Response: This final rule adds no 
additional obligations not currently 
required under NEPA and the CEQ 
regulations. Section 46.100 is an effort 
to consolidate existing requirements in 
40 CFR 1508.18, 40 CFR 1508.23, and 40 
CFR 1508.25, among others. For 
instance in 40 CFR 1500.2(d) CEQ 
requires that Federal agencies ‘‘* * * 
encourage and facilitate public 
involvement in decisions which affect 
the quality of the human environment.’’ 
Consistent with this provision, 
paragraph 46.305(a) requires that a 
bureau must, to the extent practicable, 
provide for public notification and 
public involvement when an 
environmental assessment is being 
prepared. However, the methods for 
providing public notification and 
opportunities for public involvement 
are at the discretion of the RO. 
Individual bureaus will be able to 
provide in their explanatory and 
informational directives descriptions of 
ways of carrying out public notification 
and involvement appropriate to 
different kinds of proposed actions. 

Comment: One commenter stated that 
the proposed rule as written suggests 
that a NEPA review would only occur 
to the extent the effects on the human 

environment could be meaningfully 
evaluated and that the proposed 
provision at 46.100 seemed to ‘‘conflict 
with situations where there are 
‘unknowns’ and the bureau cannot 
meaningfully evaluate the effects, but it 
nonetheless is necessary to move ahead 
with the proposal.’’ This commenter 
suggested that the Department clarify 
that NEPA review will proceed and will 
be based on the best available data. 

Response: The Department agrees that 
NEPA analysis takes place when the 
effects of a proposed action can be 
meaningfully evaluated, as stated in the 
revised paragraph 46.100(b). Further, 
the Department appreciates the 
commenter highlighting the possibility 
of confusion resulting from the structure 
of 46.100 as proposed. As proposed, 
section 46.100 addressed both the 
questions of whether and when a 
proposed action is subject to the 
procedural requirements of NEPA, but 
without grouping the provisions 
addressing these two issues separately. 
In response to this comment, and upon 
further review, the Department has 
restructured section 46.100 to separate 
these two issues into paragraphs (a) and 
(b) for the sake of clarity. The revised 
paragraph 46.100(b) identifies when in 
its development the proposed Federal 
action the NEPA process should be 
applied and, if meaningful evaluation of 
effects cannot occur, then the proposal 
is not yet ripe for analysis under NEPA. 

That being said, NEPA itself does not 
require the use of ‘‘best available data;’’ 
rather, CEQ regulations demand 
information of ‘‘high quality’’ and 
professional integrity. 40 CFR 1500.1, 
1502.24. However, the Department’s 
obligations under other authorities, such 
as the Information Quality Act Section 
515 of the Treasury and General 
Government Appropriations Act for 
Fiscal Year 2001 (Pub. L. 106–554), do 
require bureaus to use the best available 
data. While discussion of the 
Department’s obligations under the 
Information Quality Act is outside the 
scope of this rule, the Department 
concurs that meaningful evaluation 
must be carried out on the basis of 
whatever data is available. The 
Department does not believe that this is 
inconsistent with CEQ’s provision 
regarding those situations where 
information is incomplete or 
unavailable (40 CFR 1502.22). In fact, 
rather than stating that meaningful 
evaluation cannot take place when there 
are ‘‘unknowns’’ as the commenter 
appears to suggest, the CEQ regulations 
provide steps to take in order that 
meaningful evaluation can continue 
when information is lacking; therefore, 
the Department does not believe 
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revision of this rule is necessary to 
address this point. 

Comment: Several individuals 
responded to our request for input 
regarding the use of FONSIs based on 
tiered EAs where a FONSI would be, in 
effect, a finding of no significant 
impacts other than those already 
disclosed and analyzed in the EIS to 
which the EA is tiered. These 
individuals supported the concept. 

Response: The Department 
appreciates the comment. The 
Department has added the provision as 
contemplated. See section 46.140, 
which provides for the use of tiered 
documents. See also the detailed 
response to comments on section 
46.140, below. Under this final rule a 
FONSI or FONNSI (Finding of No New 
Significant Impact) can be prepared 
based on an EA that is tiered to an EIS. 
This approach is consistent with CEQ 
regulations at 40 CFR 1508.28. 

Comment: One group recommended 
the Department clarify that the National 
Park Service (NPS) should prepare an 
EA or EIS as part of its submission to 
the National Capital Planning 
Commission. 

Response: This comment was 
specifically referring to situations where 
a particular type of proposed action may 
be subject to categorical exclusion (CX 
or CE) under the Department’s NEPA 
procedures but not under the NEPA 
procedures of another Federal agency 
such as, in this case, the NEPA 
procedures of the National Capital 
Planning Commission (NCPC). While, as 
a general rule, each Federal agency is 
responsible for compliance with NEPA 
consistent with both CEQ’s regulations 
and its own procedures for 
implementing NEPA, the particular 
issue raised concerns a very specific 
situation involving two Federal agencies 
acting under very specific and distinct 
authorities. Therefore, the Department 
declines to address this comment more 
specifically and does not believe a 
specific provision is necessary in 
general Departmental procedures. 

Section 46.105 Using a contractor to 
prepare environmental documents. This 
section explains how bureaus may use 
a contractor to prepare any 
environmental document in accordance 
with the standards of 40 CFR 1506.5(c). 

Comment: Some commenters wanted 
the Department to clarify requirements 
for working with a contractor. Some 
stated that strict requirements should be 
put into place for selection of a 
contractor to ensure the adequacy of 
documents, independent evaluation, 
and sound management practices. One 
individual stated that the Department 

should adopt existing CEQ guidance on 
the use and selection of contractors. 

Response: The Department complies 
with CEQ regulations and follows 
existing CEQ guidance on the selection 
and use of contractors. Each bureau is 
responsible for determining how its 
officials will work with contractors, 
subject to the CEQ regulations and 
guidance. In any event, the RO is 
responsible for, or is the approving 
official for, the adequacy of the 
environmental document. The 
Department does not believe any further 
clarification of the rule is necessary. 

Comment: Another commenter 
applauded the Department for a ‘‘clear 
articulation of the use of contractors for 
NEPA document preparation.’’ 

Response: The Department 
appreciates the comment. 

Section 46.110 Incorporating 
consensus-based management. This 
section provides a definition of 
consensus-based management and 
incorporates this approach as part of the 
Department’s NEPA processes. 
Paragraph 46.110(e), requiring bureaus 
to develop directive to implement 
section 46.110 has been removed from 
the final rule as not appropriate for 
regulatory treatment. 

Comment: Most commenters 
supported the Department’s proposed 
rule on consensus-based management. 
However, many individuals expressed 
concerns regarding the breadth of the 
definition of consensus-based 
management. Because of the lack of 
concrete provisions within this section, 
many individuals suggested the NEPA 
process could become ‘‘unnecessarily 
time consuming and costly.’’ Several 
individuals stated that the word 
‘‘consensus’’ should be taken out of the 
proposed rule because ‘‘consensus’’ 
suggests interested parties will 
determine the preferred alternative. 
Other individuals suggested that the 
term ‘‘consensus’’ has the potential to 
create ‘‘unreasonable expectations in the 
public.’’ One group suggested replacing 
‘‘consensus’’ with ‘‘open and 
transparent community involvement 
and input.’’ Another suggestion for the 
replacement of the word ‘‘consensus’’ 
was ‘‘collaboration.’’ Several 
individuals stated that the proposal for 
consensus-based management should be 
withdrawn and that the Department 
should continue following the current 
CEQ regulations on collaboration. 
Individuals suggested that the 
Department clearly define what 
constitutes community. 

Response: The Department has 
revised section 46.110, and added a 
definition for ‘‘consensus-based 
management’’ to this section. The 

definition comes from the existing 
ESM03–7, and expresses existing 
Department policy. The definition of 
‘‘consensus-based management’’ has 
been modified in order to render it in 
regulatory language. Many of the 
commenters seem to assume that in the 
absence of consensus the Department 
will not take action. This is not the case. 
While the RO is required to consider the 
consensus-based management 
alternative whenever practicable, at all 
times discretion remains with the RO 
regarding decisions, if any, to be made 
with respect to the proposed action. 
While the Department requires the use 
of consensus-based management, 
whenever practicable, we have added a 
provision that if the RO determines that 
the consensus-based alternative should 
not be the preferred alternative, an 
explanation of the rationale behind this 
decision is to be incorporated in the 
environmental document. 

Comment: Some commenters stated 
that the technique of consensus-based 
management may be impossible to 
implement. One group was particularly 
concerned with the definition of 
‘‘interested party.’’ They believe it may 
be impossible for the Department to 
determine who the interested parties are 
and that the process of managing 
interested parties may be cumbersome 
and add expense and time onto NEPA 
projects. This group suggested that the 
Department develop a clear and concise 
definition of ‘‘interested parties.’’ 

Response: The Department 
acknowledges that consensus may not 
always be achievable or consistent with 
the Department’s legal obligations or 
policy decisions. However, the 
Department requires the use of 
consensus-based management whenever 
practicable. CEQ regulations direct 
agencies to encourage and facilitate 
public involvement in the NEPA 
process. 40 CFR 1500.2(d), 40 CFR 
1506.6. The Department agrees that use 
of the term ‘‘interested parties’’ may 
cause confusion. The Department has 
replaced the term ‘‘interested parties’’ 
with ‘‘those persons or organizations 
who may be interested or affected’’ 
which is used in the CEQ regulations. 
See for example 40 CFR 1503.1. 

Comment: Several individuals stated 
that it is vital that the interests of the 
‘‘regional community’’ be taken into 
account during the NEPA process. One 
commenter applauded the Department 
for including consensus-based 
management in the proposed rule and 
for taking additional steps to support 
the ‘‘cooperative conservation policy.’’ 
One group believed this proposal would 
‘‘provide an avenue for impacted local 
governments and citizens to become 
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involved in the agency review process, 
and have their interests acknowledged 
in a meaningful way, and achieve a win-
win final decision.’’ 

Response: The Department 
appreciates the comment and agrees that 
the interests of the regional and local 
community should be taken into 
account during the NEPA process. 

Comment: Several commenters stated 
that the Department needs to add a 
provision to the rule that clearly spells 
out the role of the RO. This provision 
would include directives on selecting 
alternatives. 

Response: The Department has 
defined ‘‘Responsible Official’’ under 
section 46.30. The Department has also 
specified in the definition that the RO 
is responsible for NEPA compliance 
(which includes the selection of 
alternatives). The particular identity of 
the RO for any given proposed action is 
determined by the relevant statute, 
regulation, DM, or specific delegation 
document that grants the authority for 
that particular action. 

Comment: Some individuals also 
stated that a process should be included 
to assure the public that the 
community’s work is reflected in the 
evaluation of the proposed action and 
the final decision, even if the 
community alternative is not eventually 
selected as the agency’s preferred 
alternative. One group suggested that 
the Department define what constitutes 
‘‘assurance’’ that participant work is 
considered in the decision-making 
process. Several groups stated that the 
community alternative must fully 
comply with NEPA, CEQ regulations, 
and all Department policies and 
procedures in order to be considered by 
the RO. Several groups refer to court 
cases stating that NEPA ‘‘does not 
require agencies to consider alternatives 
that are not feasible or practical.’’ 
Individuals would like the Department 
to explain what a community alternative 
consists of, how it will be evaluated, 
who is the relevant community, and 
how many community alternatives can 
be proposed for each project. They also 
expressed concern that the proposed 
rule suggests all alternatives submitted 
must be analyzed in detail. 

Response: Section 46.110 provides for 
the evaluation of reasonable alternatives 
presented by persons, organizations or 
communities who may be interested or 
affected by a proposed action in the 
NEPA document even if the RO does not 
select that alternative for 
implementation. The final rule clarifies 
that, while all or a reasonable number 
of examples covering the full spectrum 
of reasonable alternatives may be 
considered, a consensus-based 

management alternative (if there are any 
presented) may only be selected if it is 
fully consistent with the purpose of and 
need for the proposed action, as well as 
with NEPA generally, the CEQ 
regulations, and all applicable statutory 
and regulatory provisions, as well as 
Departmental and bureau written 
policies and guidance could be selected. 
It also provides that bureaus must be 
able to show that participants’ or 
community’s input is reflected in the 
evaluation of the proposed action and 
the final decision. Therefore, the 
Department believes that the final rule 
adequately addresses these comments. 

Comment: Some individuals 
indicated that NEPA does not require 
consensus and stated the proposed rule 
goes against the direction of the CEQ 
regulations. Some commenters directed 
the Department to review CEQ’s 
‘‘Collaboration in NEPA’’ handbook. 
Several groups recommended that the 
Department include and review the 
Environmental Statement Memorandum 
No. ESM03–7. 

Response: The Department agrees 
neither NEPA nor the CEQ regulations 
require consensus. This new regulation 
requires the use of consensus-based 
management whenever practicable. 
Consensus-based management is not 
inconsistent with the intent of NEPA 
and the CEQ regulations. The 
Department has reviewed CEQ’s 
publication ‘‘Collaboration in NEPA—A 
Handbook for NEPA Practitioners’’ 
available at http://ceq.eh.doe.gov/nepa/ 
nepapubs/ 
Collaboration_in_NEPA_Oct2007.pdf. 
While consensus-based management, 
like collaboration, can be a useful tool, 
the Department recognizes that 
consensus-based management may not 
be appropriate in every case. The final 
rule does not set consensus-based 
management requirements, including 
timelines or documentation of when 
parties become involved in the process. 
Similar to collaborative processes, 
consensus-based management 
processes, like public involvement and 
scoping, will vary depending on the 
circumstances surrounding a particular 
proposed action. Some situations will 
require a lot of time and others will not. 
Regardless of the level or kind of public 
involvement that takes place, at all 
times the RO remains the decision 
maker. 

Comment: One group suggested that 
the Department remove paragraph (b) 
because it is ‘‘duplicative, ambiguous, 
and unnecessary.’’ They believed this 
section simply restates the requirement 
in section 1502.14 of the CEQ 
regulations that requires agencies 
evaluate ‘‘all reasonable alternatives.’’ 

They also expressed concern that 
community-based alternatives may be 
given preferential weight over the 
project proponent’s alternative. 

Response: The Department does not 
agree that the section is unnecessary 
and duplicative or that it simply restates 
the requirement in section 1502.14 of 
the CEQ regulations. Although there are 
some common elements to 40 CFR 
1502.14 and paragraph 46.110(b), this 
paragraph requires the use of consensus-
based management in NEPA processes 
and decision-making whenever 
practicable. The RO is responsible for an 
analysis of the reasonable alternatives, 
and the NEPA process allows for the 
selection of an alternative based on the 
consideration of environmental effects, 
as well as the discretionary evaluation 
of the RO. The intent of this provision 
is that alternatives presented by those 
persons or organizations that may be 
interested or affected, including 
applicants, be given consideration. 

Comment: One group wanted to see a 
mandate added to the proposed rule that 
requires the Department to work with 
tribal governments. One individual 
suggested that the word ‘‘considered’’ 
should be changed to ‘‘adopted,’’ 
‘‘accepted,’’ or ‘‘implemented’’ to ensure 
consideration is given to an alternative 
proposed by a tribe. 

Response: The Department has a 
government-to-government relationship 
with federally-recognized tribes and as 
such specifically provides for 
consultation, coordination and 
cooperation. We consider all 
alternatives, including those proposed 
by the tribes, as part of the NEPA 
process, but cannot adopt, accept, or 
implement any alternative before full 
evaluation of all reasonable alternatives. 
Therefore, the Department declines to 
adopt the group’s recommendation. 

Section 46.113 Scope of the 
analysis. This section, as proposed, 
addressed the relationships between 
connected, cumulative, and similar 
actions and direct, indirect and 
cumulative impacts. This section has 
been removed from the final rule. 

Comment: Some commenters stated 
that the proposed rule is not clear with 
respect to the issue of what projects 
need to be included in the scope of 
analysis. One individual suggested that 
the Department should include language 
in the proposed rule clarifying that the 
effects of connected, cumulative and 
similar actions must be included in the 
effects analysis as indirect or 
cumulative effects. These actions do not 
become part of the proposed action, and 
alternatives for these actions need not 
be considered in the analysis. 
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One individual suggests that the 
Department change the language to 
provide guidance that allows bureaus to 
determine which projects need to be 
included in a cumulative effects 
analysis. They recommend clearly 
defining ‘‘connected,’’ ‘‘cumulative,’’ 
‘‘direct,’’ and ‘‘indirect.’’ If these 
changes are made, some believe this 
rule will provide uniformity, 
consistency, and predictability to the 
NEPA process. 

Another individual suggested 
‘‘should’’ be removed from this section. 
They expressed concern that the current 
wording implies that connected and 
cumulative action analysis is optional. 

One commenter recommended that 
this section should be deleted in its 
entirety because it is inconsistent with 
CEQ regulations. They recommended 
that the Department revise the section to 
reflect the difference between the 
treatment of connected, cumulative, and 
similar actions and the treatment of the 
effects of such actions. 

Response: In light of the confusion 
reflected in several of the comments, as 
well as upon further consideration, the 
Department has eliminated this 
provision from the final rule. Bureaus 
will continue to follow CEQ regulations 
regarding scope of analysis at 40 CFR 
1508.25, as well as bureau specific 
directives. 

Section 46.115 Consideration of past 
actions in the analysis of cumulative 
effects. This section incorporates CEQ 
guidance issued on June 24, 2005 that 
clarifies how past actions should be 
considered in a cumulative effects 
analysis. The Department has elected 
not to repeat the specific provisions of 
the CEQ guidance in the final rule. 
Responsible Officials are directed to 
refer to the applicable CEQ regulations 
and the June 24, 2005 CEQ guidance. 

Comment: Several groups 
commended the Department for its 
efforts to bring clarity to the NEPA 
cumulative effects analysis. 

Response: The Department 
appreciates the comments. 

Comment: Several groups stated that 
CEQ regulations do not contain a 
‘‘significant cause-and-effect’’ filter 
excluding projects from cumulative 
impact analysis because the project’s 
effects are minor. One group was 
concerned that the proposed rule 
contains measures that would 
‘‘constrain the usefulness of agencies’ 
analyses of cumulative impacts,’’ and 
would violate CEQ regulations. This 
group suggested that the proposed rule 
would constrain the scope of actions 
whose effects should be considered in a 
cumulative impacts analysis. 

Some individuals stated that the 
Department is proposing to curtail the 
consideration and evaluation of past 
actions when proposing future 
activities. They stated that the agencies 
and public should be informed of 
potential environmental consequences 
before decisions are made. Others 
suggested this section does not provide 
guidance to the RO on what past actions 
and proposed future actions should be 
included in the analysis. Groups stated 
that a Department field office has no 
inherent expertise in determining which 
actions are relevant to a cumulative 
impacts analysis and should therefore 
not be vested with such discretion. 
Several groups suggested that the entire 
section should be removed from the 
proposed rule, and that the Department 
should conduct environmental analyses 
pursuant to CEQ regulations. One 
individual stated ‘‘NEPA is intended to 
ensure that bureaus make sound 
decisions informed by the ‘‘cumulative 
and incremental environmental 
impacts’’ of the proposed projects and 
how those impacts will actually affect 
the environment.’’ Several groups stated 
that vague language for past actions to 
be included in cumulative impact 
analysis will result in more confusion 
and litigation. 

Response: At section 46.115, this final 
rule incorporates guidance on the 
analysis of past actions from the June 
24, 2005 CEQ Guidance on the 
Consideration of Past Actions in 
Cumulative Effects Analysis, which may 
be found at http://ceq.eh.doe.gov/nepa/ 
regs/Guidance_on_CE.pdf. This section 
is consistent with existing CEQ 
regulations, which use the terms 
‘‘effects’’ and ‘‘impacts’’ synonymously 
and define cumulative impact as ‘‘the 
incremental impact of an action when 
added to other past, present, and 
reasonably foreseeable future actions’’ 
(40 CFR 1508.7). 

The focus of the CEQ guidance 
incorporated in this final rule is on the 
consideration of useful and relevant 
information related to past actions when 
determining the cumulative effects of 
proposals and alternatives. Bureaus will 
conduct cumulative effects analyses 
necessary to inform decision-making 
and disclose environmental effects in 
compliance with NEPA. A ‘‘significant 
cause-and-effect’’ filter is specifically 
provided for in the CEQ guidance. 

To clarify the Department’s 
commitment to follow CEQ guidance 
concerning consideration of past 
actions, the final rule at section 46.115 
is revised to state, ‘‘When considering 
the effects of past actions as part of a 
cumulative effects analysis, the 
Responsible Official must analyze the 

effects in accordance with 40 CFR 
1508.7 and in accordance with relevant 
guidance issued by the Council on 
Environmental Quality, such as ‘The 
Council on Environmental Quality 
Guidance Memorandum on 
Consideration of Past Actions in 
Cumulative Effects Analysis’ dated June 
24, 2005, or any superseding Council on 
Environmental Quality guidance.’’ The 
Department believes that by 
incorporating CEQ’s guidance we have 
included sufficient specificity in the 
rule; any other ‘‘how to’’ information 
may be provided through the 
Departmental chapters in the DM, 
environmental statement memoranda 
series, or bureau-specific explanatory 
and informational directives. 

Comment: Groups expressed concern 
over the definition of ‘‘reasonably 
foreseeable future actions’’ and 
suggested this definition should be 
removed from the final proposal. They 
understood that the Department cannot 
conduct a ‘‘crystal ball’’ analysis but 
that actions should be considered in the 
analysis even if decisions and funding 
for specific future proposals does not 
exist. 

Response: The Department agrees. In 
response, the Department has added 
specificity and provided guidance on 
what should be considered a reasonably 
foreseeable future action in order to 
ensure that speculative activities or 
actions are not incorporated into the 
analysis while actions that may inform 
the RO’s analysis of cumulative impacts 
for the proposed action are included, 
even if they are not yet funded, 
proposed, or the subject of a decision 
identified by the bureau. This approach 
is consistent with CEQ regulations. 

Section 46.120 Using existing 
environmental analyses prepared 
pursuant to NEPA and the Council on 
Environmental Quality regulations. This 
section explains how to incorporate 
existing environmental analysis 
previously prepared pursuant to NEPA 
and the CEQ regulations into the 
analysis being prepared. 

Comment: Several individuals agreed 
that using existing documentation will 
reduce lengthy analysis and duplication 
of work and applaud the Department for 
including this section in the proposed 
rule. However, commenters would like 
a provision added to the section to 
ensure the supporting documentation is 
provided to the public online and in the 
bureau’s office. 

Response: The Department agrees that 
any information relied upon in a NEPA 
analysis should be publicly available, 
either independently or in connection 
with the specific proposed action at 
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issue, and has so stated in section 
46.135. 

Section 46.125 Incomplete or 
unavailable information. CEQ 
regulations at 40 CFR 1502.22 provide 
‘‘When an agency is evaluating 
reasonably foreseeable significant 
adverse effects on the human 
environment in an environmental 
impact statement and there is 
incomplete or unavailable information, 
the agency shall always make clear that 
such information is lacking’’ and sets 
out steps that agencies must follow in 
these circumstances. This section 
clarifies that the overall costs of 
obtaining information referred to in 40 
CFR 1502.22 are not limited to the 
estimated monetary cost of obtaining 
information unavailable at the time of 
the EIS, but can include other costs such 
as social costs that are more difficult to 
monetize. Specifically, the Department 
requested comments on whether to 
provide guidance on how to incorporate 
non-monetized social costs into its 
determination of whether the costs of 
incomplete or unavailable information 
are exorbitant. The Department also 
requested comments on what non-
monetized social costs might be 
appropriate to include in this 
determination; e.g., social-economic and 
environmental (including biological) 
costs of delay in fire risk assessments for 
high risk fire-prone areas. 

Comment: Many commenters 
expressed concern with the incomplete 
or unavailable information section. 
They stated that the rule does not 
provide guidance to bureaus on how to 
address ‘‘non-monetized social costs.’’ 
Some individuals stated that critical 
information is missing from this section, 
such as an exclusive list of non-
monetized social costs. Several groups 
suggested the Department expand on 
CEQ regulation section 1502.22 which 
addresses agency procedure in the face 
of incomplete or unavailable 
information. Groups stated that the 
Department should ‘‘direct its bureaus 
to specifically evaluate the risks of 
proceeding without relevant 
information, including risks to sensitive 
resources.’’ Some suggested the 
Department provide their findings to the 
public so the public can provide 
meaningful comment and scrutiny. 
They stated that this approach would be 
more consistent with case law and with 
CEQ regulations. Groups stated that if 
the section remains ‘‘as is,’’ the 
Department has provided ‘‘the bureaus 
with an incentive to cease collecting 
information and providing it to the 
public.’’ One group stated that the 
proposed rule encourages agencies to 
find reasons not to obtain information 

that they have already acknowledged is 
relevant to reasonably foreseeable 
significant impacts and that this 
message is contrary to NEPA and CEQ 
regulations. Several other commenters 
noted that the proposed rule provides 
clarity in assessing the monetary costs 
of gathering information and is 
consistent with CEQ regulations. 

Response: The Department believes 
that section 46.125 provides guidance 
sufficient to implement 40 CFR 1502.22 
in so far as CEQ’s regulation addresses 
this issue of costs. The Department has 
added some language in response to 
comments regarding what sorts of 
considerations constitute ‘‘non-
monetized social costs.’’ However, the 
Department believes that other factors 
that may need to be weighed include the 
risk of undesirable outcomes in 
circumstances where information is 
insufficient or incomplete. Paragraph 
1502.22(b) specifically provides for the 
steps the Department will take if the 
overall cost of obtaining the data is 
exorbitant or the means to obtain the 
data are not known. 

Comment: One commenter suggested 
that the Department must ‘‘utiliz[e] 
public comment and the best available 
scientific information’’ and 
recommended including a provision to 
this effect in the final rule. 

Response: There is no question that 
public involvement is an integral part of 
the NEPA process and can take a variety 
of forms, depending on the nature of the 
proposed action and the environmental 
document being prepared; therefore the 
final rule includes several provisions 
addressing public involvement. There 
is, however, some level of confusion 
regarding the data standard applicable 
to the type of information NEPA 
requires. The assertion is frequently 
made in court cases, as the commenter 
suggests here, that NEPA analyses must 
use the ‘‘best available science’’ to 
support their conclusions. In fact, the 
‘‘best available science’’ standard comes 
from section 7 of the Endangered 
Species Act, specifically 16 U.S.C. 
1536(a)(2), which requires that ‘‘each 
agency shall use the best scientific and 
commercial data available’’ when 
evaluating a proposed action’s impact 
on an endangered species. In addition, 
the ‘‘best available science’’ standard is 
used by the United States Department of 
Agriculture Forest Service’s regulations 
implementing the National Forest 
Management Act of 1976, 16 U.S.C. 
1600 et seq. (see Final Rule and Record 
of Decision, National Forest System 
Land Management Planning Part III, 73 
Fed. Reg. 21468 (Apr. 21, 2008) (to be 
codified at 36 CFR Part 219)). NEPA 
imposes a different standard: rather than 

insisting on the best scientific 
information available, CEQ regulations 
demand information of ‘‘high quality’’ 
and professional integrity. 40 CFR 
1500.1, 1502.24. Therefore, the 
Department declines to accept the 
commenter’s recommendation. 

Section 46.130 Mitigation measures 
in analyses. This section has been 
clarified from the proposed rule. The 
revision clarifies how mitigation 
measures and environmental best 
management practices are to be 
incorporated into and analyzed as part 
of the proposed action and its 
alternatives. 

Comment: Most individuals stated 
that the Department should address 
mitigation measures in the proposed 
rule. These individuals explained that, 
in order to provide interested parties an 
accurate portrayal of potential effects, it 
is necessary to include all mitigation 
measures in the impacts analysis. 
Several individuals indicate the 
language in the proposed rule is broad 
and unclear. Several groups opposed the 
proposed rule in its current form and 
suggested that the Department should 
revise and narrow the rule to ‘‘clarify 
that possible mitigation measures are 
discussed in NEPA documents in order 
to help inform an agency’s decision, but 
reflect the well-settled legal principle 
that the agency need not guarantee that 
particular mitigation measures be 
implemented or that such mitigation 
measures be successful.’’ One group 
suggested that the Department revise the 
proposed rule to clarify that NEPA does 
not require agencies to adopt particular 
mitigation measures or to guarantee the 
success of the mitigation plans. One 
group stated that avoiding significant 
environmental effects should be the 
primary goal in the development of any 
proposed action and mitigation should 
be a final course of action when all 
other attempts to avoid impacts have 
been exhausted. 

Response: The Department agrees 
with the comments about the 
importance of mitigation; the provision 
addressing mitigation is carried forward 
into this final rule. The Department has, 
however, refined the language of the 
provision for clarity. The Department 
agrees that NEPA does not require 
bureaus to adopt particular mitigation 
measures and that it is not possible to 
guarantee the success of mitigation 
plans, but does not believe revision to 
the final rule reflecting this 
understanding is necessary. 

Comment: One group argued that 
including mitigation measures in the 
effects analysis is crucial to demonstrate 
that potential effects can be mitigated 
through the use of stipulations, 
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conditions of approval, and best 
management practices. They did not 
believe it necessary to ‘‘strip’’ mitigation 
measures or best management practices 
from an applicant’s proposal just for the 
sake of analyzing the stripped down 
version. 

Response: It was not the Department’s 
intent that applicants’ proposals be 
stripped of all best management 
practices or mitigation measures. The 
Department has included language to 
clarify this point. Independent of NEPA, 
any application must provide a proposal 
that includes any ameliorative design 
elements (for example, stipulations, 
conditions, or best management 
practices) required to make that 
proposal conform to legal requirements. 
In addition, the applicant’s proposal 
presented to the bureau for decision-
making will include any voluntary 
ameliorative design element(s) that are 
part of the applicant’s proposal. 
Therefore, the analysis of the applicant’s 
proposal, as an alternative, includes, 
and does not strip out, these elements. 
Should the bureau wish to consider 
and/or require any additional mitigation 
measures other than the design elements 
included in the applicant’s proposal, the 
effects of such mitigation measures must 
also be analyzed. This analysis can be 
structured as a matter of consideration 
of alternatives to approving the 
applicant’s proposal or as separate 
mitigation measures to be imposed on 
any alternative selected for 
implementation. 

Section 46.135 Incorporation of 
referenced documents into NEPA 
analysis. This section establishes 
procedures for incorporating referenced 
documents as provided for in the CEQ 
regulations at 40 CFR 1502.21. 

No comments were received on this 
section, but clarifying changes have 
been made in this final rule. 

Section 46.140 Using tiered 
documents. This section clarifies the 
use of tiering. As contemplated in the 
preamble to the rule, and in response to 
favorable comments, the Department 
has added a new subsection clarifying 
that an environmental assessment may 
be prepared, and a finding of no 
significant impact reached, for a 
proposed action with significant effects, 
whether direct, indirect, or cumulative, 
if the environmental assessment is 
tiered to a broader environmental 
impact statement which fully analyzed 
those significant effects. Tiering to the 
programmatic or broader-scope 
environmental impact statement would 
allow the preparation of an 
environmental assessment and a finding 
of no significant impact for the 
individual proposed action, so long as 

any previously unanalyzed effects are 
not significant. The finding of no 
significant impact, in such 
circumstances, would be, in effect, a 
finding of no significant impact other 
than those already disclosed and 
analyzed in the environmental impact 
statement to which the environmental 
assessment is tiered. The finding of no 
significant impact in these 
circumstances may also be called a 
‘‘finding of no new significant impact.’’ 
In addition, the provision requiring 
bureaus to review existing directives 
addressing tiering, and listing topics 
that must be included in such directives 
has been removed from the final rule as 
not appropriate for regulatory treatment. 
The numbering of the subsections has 
been adjusted accordingly. 

Comment: One group supported using 
existing analyses to avoid duplication of 
effort and to minimize costs. However, 
they stated that the Department should 
clearly indicate that existing data does 
not need to be supplemented with new 
data if there is no evidence that the 
current conditions differ from the 
conditions in which the existing data 
was developed. 

Response: The Department concurs 
with the comment, but believes that it 
has been addressed in paragraph 
46.140(a). As contemplated in the 
preamble to the rule, and in response to 
favorable comments, the Department 
has added a new paragraph 46.140(c). 

Section 46.145 Using adaptive 
management. This section incorporates 
adaptive management as part of the 
NEPA planning process. 

Comment: Most commenters 
supported the concept of adaptive 
management. However, they stated that 
the Department has not clearly 
explained how adaptive management 
will be incorporated into the NEPA 
process. One individual believed 
adaptive management could be a useful 
tool in allowing ‘‘mid-course 
corrections’’ without requiring new or 
supplemental NEPA review. Several 
groups suggest that the Department 
clarify that adaptive management is 
only appropriate where risk of failure 
will not cause harm to sensitive 
resources. Also, they stated that a 
requirement for a sufficient inventory of 
current conditions of affected resources 
should be included in the adaptive 
management plan. A detailed 
monitoring plan should be developed 
with specific indicators that will serve 
to define the limits of acceptable 
change. They also requested a 
‘‘fallback’’ plan, which would be 
implemented if adaptive management, 
monitoring, or funding is not available. 
Several commenters suggested the 

Department include sufficient detail and 
commitments as to how impacts will be 
measured, avoided, and mitigated. They 
urged the Department to make this plan 
available for public comment. Another 
group suggested that the Department 
clearly delineate the scope, duration, 
and availability of funding for any 
planned monitoring programs before 
they are implemented. One individual 
suggested that the Department include 
additional detail that will clarify how 
and when it is appropriate to evaluate 
the effects of adaptive management in 
subsequent NEPA analysis. Another 
commenter suggests the Department 
develop a manual to demonstrate to 
managers circumstances where adaptive 
management has worked on-the-ground. 

Many groups were concerned that 
adaptive management is a costly 
practice and will result in accruing 
additional costs for project proponents. 
One group was concerned that lack of 
information may be used to excuse and 
allow actions to proceed without 
sufficient protective measures in place. 
Some commenters expressed concern 
that it would be impossible to 
adequately analyze impacts of adaptive 
management ‘‘since those actions rely 
on future conditions that could be 
complicated and cumulative.’’ 
Modifications to requirements and 
conclusions in decision documents 
must be allowed to ensure appropriate 
adjustments to management actions, 
according to one group. One commenter 
was concerned that the Department may 
misuse adaptive management with 
regard to on-the-ground monitoring due 
to lack of funding. Another group 
suggested the project proponent should 
play a role in defining the adaptive 
management strategy and ensuring 
funding will be available. They also 
suggested the Department clarify that 
public involvement is welcome but 
adaptive management strategies and 
implementation are the full 
responsibility of the agency. 

Groups questioned adaptive 
management’s consistency with current 
case law, NEPA, and CEQ regulations. 
Several commenters suggested that this 
section should be eliminated due to its 
inconsistencies with NEPA and CEQ. 
Due to lack of CEQ framework and no 
guidance for implementation, one group 
suggested that the Department should 
remove this section from the proposed 
rule. 

Response: The Department has made 
minor wording changes to this section. 
Adaptive Management (AM) is an 
approach to management; however, it 
can be integrated with the NEPA 
process. The establishment of specific 
provisions with respect to the use of AM 
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is beyond the scope of this rule. The 
intent of this provision is only to clarify 
that the use of an AM approach is not 
inconsistent with NEPA. That is, 
proposed actions must be analyzed 
under NEPA. Each proposed action, 
including possible changes in 
management resulting from an AM 
approach, may be analyzed at the outset 
of the process, or these changes in 
management may be analyzed when 
actually implemented. 

Section 46.150 Emergency 
responses. This section clarifies that 
ROs, in response to the immediate 
effects of emergencies, can take 
immediate actions necessary to mitigate 
harm to life, property, or important 
resources without complying with the 
procedural requirements of NEPA, the 
CEQ regulations, or this rule. 
Furthermore, ROs can take urgent 
actions to respond to the immediate 
effects of an emergency when there is 
not sufficient time to comply with the 
procedural requirements of NEPA, the 
CEQ regulations, or this rule by 
consulting with the Department (and 
CEQ in cases where the response action 
is expected to have significant 
environmental impacts) about 
alternative arrangements. 

Comment: Some commenters 
expressed concern regarding the broad 
definitions provided in the emergency 
response section. They stated the 
section is ‘‘written too broadly and 
could potentially lead to the misuse of 
the provision that would allow a bureau 
to bypass the preparation of an 
environmental document.’’ One group 
objected to the lack of specificity in 
terms provided in this section, such as 
‘‘emergency,’’ ‘‘emergency actions,’’ 
‘‘immediate impact,’’ and ‘‘important 
resources,’’ leaves uncertainty as to how 
this provision may be implemented by 
the Department. 

Response: There is no special 
meaning intended for the term 
‘‘emergency’’ beyond its common usage 
as ‘‘an unforeseen combination of 
circumstances or the resulting state that 
calls for immediate action’’ (Webster’s 
Third New International Dictionary Of 
The English Language 1961 and 
Merriam-Webster’s Collegiate Dictionary 
(11th ed. 2004)); ‘‘a sudden, urgent, 
usually unexpected occurrence or 
occasion requiring immediate action’’ 
(Random House Dictionary Of The 
English Language (2ed. 1987)); ‘‘a state 
of things unexpectedly arising, and 
urgently demanding immediate action’’ 
(The Oxford English Dictionary 2ed. 
1991) and ‘‘[a] situation that demands 
unusual or immediate action and that 
may allow people to circumvent usual 
procedures * * *’’ (Black’s Law 

Dictionary 260, 562 (8th ed. 2004)). The 
proposed regulation, as revised in this 
final rule, recognizes that responsible 
officials can take immediate actions to 
control the immediate impacts of an 
emergency to mitigate harm to life, 
property, or important natural or 
cultural resources. 

The final rule, at section 46.150, 
replaces ‘‘other important resources’’ 
with ‘‘important natural, cultural, or 
historic resources’’ to more clearly 
identify the type of resources impacted 
by the emergency. The Department has 
not defined an emergency because it is 
impossible to list all circumstances that 
constitute an emergency; it is up to the 
RO to decide what constitutes an 
emergency. 

Only such actions required to address 
the ‘‘immediate impacts of the 
emergency that are urgently required to 
mitigate harm to life, property, or 
important natural, cultural, or historic 
resources’’ may be taken without regard 
to the procedural requirements of NEPA 
or the CEQ regulations. Thus, there are 
no NEPA documentation requirements 
for these types of situations and the 
final rule requires NEPA to apply to any 
and all subsequent proposed actions 
that address the underlying emergency 
(paragraphs 46.150 (c) and (d)). The 
provisions of section 46.150 codify the 
existing Department practice and CEQ 
guidance for emergency actions. 

Comment: Another group suggested 
that the Department add a sentence that 
states ‘‘the RO shall document in 
writing the action taken, any mitigation, 
and how the action meets the 
requirements of this paragraph.’’ Several 
commenters stated that this section does 
not comply with Congress’ mandate to 
comply with NEPA and CEQ 
regulations. Several groups believed the 
proposed rule would allow a bureau to 
implement any action at any time and 
avoid the NEPA planning process. 
Others stated that the ‘‘important 
resources’’ clause should be removed 
from this section. Several commenters 
were concerned that the Department is 
implementing emergency response in 
order to preclude analysis of fire 
suppression activities. 

Response: The Department agrees that 
the RO should document the 
determination of an emergency and 
have modified the final rule to require 
this. The Department will continue to 
act to protect lives, property, and 
important natural, cultural, or historic 
resources through means including the 
use of fire suppression. The Department 
notes that fire suppression alternatives 
are addressed in plans that are subject 
to NEPA analysis. 

Section 46.155 Consultation, 
coordination, and cooperation with 
other agencies. This section describes 
the use of procedures to consult, 
coordinate, and cooperate with relevant 
State, local, and tribal governments, 
other bureaus, and Federal agencies 
concerning the environmental effects of 
Department plans, programs, and 
activities. The Department deleted the 
reference to organizations since this 
section will deal only with Federal, 
State, and tribal governmental entities. 
Material related to consensus-based 
management has been moved to section 
46.110 in order to consolidate all 
provisions related to consensus-based 
management. Paragraph 46.155(b), 
directing bureaus to develop procedures 
to implement this section, has been 
deleted as not appropriate for regulatory 
treatment. 

Comment: Many commenters 
supported this section and stated 
collaboration would benefit all 
interested parties. 

Response: The Department 
appreciates the comments. 

Comment: Some individuals pointed 
out that consensus is often unachievable 
and unnecessary. One group stated that 
the Department should put federal 
project reviews into a consensus 
building process to ensure that opinions 
and experience are captured in the 
NEPA process. 

Response: Please see our response 
above to comments on section 46.110. 

Comment: Many groups suggested the 
Department require bureaus to work 
with cooperating agencies, such as the 
U.S. Fish and Wildlife Service. One 
commenter indicated that the 
Department should ensure that 
enhanced involvement does not add 
unnecessary cost or burden to project 
proponents. They also stated that 
‘‘memorializing cooperative 
conservation in regulations, rather than 
policy guidance, will result in 
unnecessary burdens and litigation.’’ 

Response: The Department requires 
that the RO of the lead bureau consider 
any request by an eligible government 
entity to participate in a particular EIS 
as a cooperating agency. The 
Department recognizes that an emphasis 
on the use of cooperating agencies may 
result in additional steps in the NEPA 
process, but is likely to lead to 
improved cooperative conservation and 
enhanced decision making. Executive 
Order 13352 on Facilitation of 
Cooperative Conservation requires all 
federal agencies to implement 
cooperative conservation in their 
programs and activities. Cooperative 
conservation is consistent with the CEQ 
requirement that agencies should 
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encourage and facilitate public 
involvement in the NEPA process. See 
40 CFR 1500.2(d), 1506.6. 

Comment: Several tribes expressed 
concern that the proposed rule will 
negate the government-to-government 
consultation with tribes. The tribes 
believed that the Department should 
include a provision to ensure Indian 
tribes are given the opportunity to fully 
participate in the NEPA process and 
address concerns that are unique to each 
action. 

Response: See our response above 
with respect to government-to-
government consultation under section 
46.110. 

Section 46.160 Limitations on 
actions during the NEPA analysis 
process. This section incorporates 
guidance to aid in fulfilling the 
requirements of 40 CFR 1506.1. 

Comment: Several individuals agreed 
with the proposed rule and believe there 
is legal authority to support this section. 
One individual suggested that the 
Department should address actions that 
can be taken while a ‘‘project’’ is 
underway, specifically ‘‘actions taken 
by a private project applicant that are 
outside the jurisdiction of the bureau 
are not an irreversible or irretrievable 
commitment of agency resources.’’ They 
suggested the Department add a 
provision to this section to clarify the 
Department’s commitment to projects. 
Although the direction is clear in the 
provision, one group stated bureau field 
offices are not adhering to this policy 
and that an additional provision should 
be added to this section regarding the 
use of existing NEPA documents for 
major federal actions. Another group 
wanted the Department to add an 
additional sentence clarifying that a 
particular action must be justified 
independently of the program and will 
not prejudice the ultimate decision of 
the proposed program. 

Response: The Department 
appreciates the support expressed for 
this provision. The Department believes 
that this provision is clear and 
consistent with 40 CFR 1506.1 and does 
not believe any additional statement to 
this effect need be added to the final 
rule. The requested addition is not 
required because the provision here at 
section 46.160 only addresses situations 
where the major Federal action is within 
the scope of and analyzed in an existing 
NEPA document supporting the current 
plan or program. With respect to current 
practice within the Department, as 
explained in the preamble to the 
proposed rule, see 73 FR 126 (Jan. 2, 
2008), the Department believes that one 
of the benefits of establishing this final 
rule is greater transparency in the NEPA 

process. Such transparency is likely to 
improve consistency of implementation 
across the Department, as well. 

Section 46.165 Ensuring public 
involvement. This section has been 
removed from the final rule. CEQ 
regulations include requirements for 
public involvement in the preparation 
of an EIS. Section 46.305 of this final 
rule addresses public involvement in 
the EA process. The requirement in 
paragraph 46.305(a), that the bureau 
must, to the extent practicable, provide 
for public notification and public 
involvement when an EA is being 
prepared, includes an element of 
timeliness. The RO has the discretion to 
choose method(s) of public notification 
and public involvement that ensure 
that, if practicable, the public receives 
timely information on the proposed 
action. 

Comment: One commenter stated that 
this provision does not provide clarity 
in the role of public participation. They 
suggested the Department add 
additional language to explain the 
timing, processes and opportunities this 
provision will provide. 

Response: CEQ regulations 
implementing NEPA direct agencies to 
encourage and facilitate public 
involvement in the NEPA process ‘‘to 
the fullest extent possible.’’ 40 CFR 
1500.2(d); see also 40 CFR 1506.6. 
Bureaus conduct a wide variety of 
actions under various conditions and 
circumstances. Therefore, the 
Department has determined that the best 
approach is for individual bureaus to 
provide direction as to how ROs should 
exercise their discretion in ensuring that 
this involvement takes place in a 
manner practicable in the particular 
circumstances of each proposed action, 
but that it is not appropriate to provide 
specifics as to how this should occur in 
this final rule. The Department has 
provided some information regarding 
public involvement in ESM 03–4 and 
may address this topic in future ESMs. 

Section 46.170 Environmental 
effects abroad of major Federal actions. 
This section describes procedures the 
bureaus must follow in implementing 
EO 12114, which ‘‘represents the United 
States government’s exclusive and 
complete determination of the 
procedural and other actions to be taken 
by Federal agencies to further the 
purpose of the National Environmental 
Policy Act, with respect to the 
environment outside the United States, 
its territories and possessions.’’ 

No comments were received on this 
provision. 

Subpart C: Initiating the NEPA Process 

In the conversion from 516 DM 2 to 
43 CFR Part 46, Subpart C, we have 
restructured the Department’s 
requirements for initiating the NEPA 
process. We have put into regulations 
the essential parts of the NEPA process 
that are unique to the Department and 
which require further clarification of the 
CEQ regulations. This rule clarifies the 
requirements for applying NEPA early, 
using categorical exclusions (CEs), 
designating lead agencies, determining 
eligible cooperating agencies, 
implementing the Department’s scoping 
process, and adhering to time limits for 
the NEPA process. 

Section 46.200 Applying NEPA 
early. This section emphasizes early 
consultation and coordination with 
Federal, State, local, and tribal entities 
and with those persons or organizations 
who may be interested or affected 
whenever practical and feasible. A new 
paragraph 46.200(e) has been added to 
clarify that bureaus must inform 
applicants as soon as practicable of any 
responsibility they will bear for funding 
environmental analyses associated with 
their proposals. Any cost estimates 
provided to applicants are not binding 
upon the bureau. This provision had 
already been included with respect to 
the preparation of EISs, but should also 
have been included with respect to EAs. 
Therefore, the provision has been 
moved from 46.400 (EISs) to 46.200. 

Comment: Some commenters 
supported this section of the proposed 
rule as it is currently written. 

Response: The Department 
appreciates the comments. 

Comment: Some commenters stated 
that the proposed rule is not clear with 
respect to how community-based 
training will be conducted and what the 
content of the training will include. 
These commenters suggested the 
proposed rule should provide a detailed 
discussion of the purpose of such 
training, as well as when it is warranted. 

Response: The Department has 
determined that this topic is most 
appropriately addressed in the 
environmental statement memoranda. 
Community-based training, including 
the content of the training, is included 
in ESM03–7 and, if appropriate, will be 
expanded in future ESMs or bureau-
specific explanatory and informational 
directives. No change to the proposed 
rule has been made. 

Comment: Some commenters also 
recommended that the proposed rule 
should clarify that it does not expand 
the amount of information required for 
applications under the relevant 
substantive statute. 
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Response: The final rule does not 
expand the amount of information 
required beyond what is required by 
NEPA and CEQ regulations, which may 
be more than the information required 
for applications under the relevant 
substantive statute. This provision 
simply provides that the bureaus be 
forthcoming with descriptions of 
information that the applicant may 
need. 

Comment: A few commenters stated 
that public involvement should be 
limited to submitting comments on the 
scoping notice, attending public 
meetings, and submitting comments on 
the final version of draft NEPA 
documents. Various commenters suggest 
that the proposed rule require early 
consultation with applicants. Others 
proposed additional changes to the 
proposed rule to further facilitate early 
coordination between the Department 
and applicants. These commenters 
recommended that the proposed rule 
distinguish between public involvement 
in the EA process and the EIS process. 

Response: As noted above, CEQ 
regulations implementing NEPA direct 
agencies to encourage and facilitate 
public involvement in the NEPA 
process ‘‘to the fullest extent possible.’’ 
40 CFR 1500.2(d); see also 40 CFR 
1506.6. The Department is encouraging 
enhanced public involvement and 
broad-based environmental 
coordination early in the NEPA process. 
The purpose is to facilitate better 
outcomes by encouraging dialogue 
among the affected parties. Public 
involvement is encouraged during the 
EA and EIS process. CEQ regulations 
prescribe the manner in which the 
minimum level of public involvement 
must be carried out under the EIS 
process; the manner of conducting 
public involvement in the EA process is 
left to the discretion of RO. 

Section 46.205 Actions categorically 
excluded from further NEPA review. 
This section provides Department-
specific guidance on the use of 
categorical exclusions. 

Comment: Many commenters 
supported this section of the proposed 
rule as it is currently written. These 
commenters supported the position that 
NEPA does not ‘‘apply to statutorily 
created categorical exclusions,’’ such as 
those created by Congress in 2005. 

Response: The Department concurs 
that legislation governs the application 
of statutory categorical exclusions. For 
example, the Energy Policy Act of 2005 
(EPAct) establishes how NEPA applies 
with respect to these categorical 
exclusions. 

Comment: Several groups suggested 
that the Department ‘‘ensure that its 

bureaus involve the public in the 
development and application of CEs and 
clearly state that extraordinary 
circumstances need to be provided for 
unless Congress specifically exempts an 
agency from doing so.’’ These groups 
maintained that CE disagreements could 
be reduced through greater transparency 
in their application. Some of these 
comments recommended the deletion of 
paragraph 46.205(d) from the proposed 
rule. Overall, commenters generally 
believed it is important to articulate the 
extraordinary circumstance under 
which a CE will not apply. 

Response: As noted above, CEQ 
regulations include specific 
requirements for the establishment of 
procedures, including CEs, for 
implementing NEPA. When established 
as part of the DM, the categories listed 
in the final rule and the extraordinary 
circumstances language were approved 
by CEQ and subject to public review 
and comment, in accordance with 40 
CFR 1507.3, by publication in the 
Federal Register, March 8, 2004 (69 FR 
10866). The final CEs, as originally 
published in the DM, and as presented 
in this final rule, were developed based 
on a consideration of those comments. 
The Department has provided for 
extraordinary circumstances in the 
application of its CEs. Each bureau has 
a process whereby proposed actions are 
evaluated for whether particular CEs are 
applicable including whether 
extraordinary circumstances exist. As 
noted above, part of the Department’s 
intent in publishing its NEPA 
procedures as regulations is to increase 
transparency in their implementation. 

By moving its NEPA procedures, 
including CEs and the listing of 
extraordinary circumstances from the 
DM to regulations, the Department does 
not intend to alter the substance of these 
CEs or extraordinary circumstances. In 
paragraph 46.205(d) the Department is 
merely acknowledging the fact that 
Congress may establish CEs by 
legislation, in which case the terms of 
the legislation determine how to apply 
those CEs. 

Section 46.210 Listing of 
Departmental Categorical Exclusions. 
This section includes a listing of the 
Department’s CEs (currently 516 DM 
Chapter 2, Appendix B–1). The CEs are 
in paragraphs (a) through (l). These CEs 
were all published for public comment 
prior to inclusion in the DM. This 
section includes the same number of 
CEs as were in the DM and the wording 
in the CEs is unchanged, with five 
exceptions. Four of those changes are 
made between the rule as proposed and 
final because of minor editorial changes 

from how the categorical exclusions 
appeared in the DM. 

First, § 46.210(b) has been revised 
from ‘‘Internal organizational changes 
and facility and office reductions and 
closings’’ as it appeared in the DM to 
‘‘Internal organizational changes and 
facility and bureau reductions and 
closings’’ to conform to the definition of 
‘‘bureau’’ in the final rule, at § 46.30, 
which includes ‘‘office.’’ The DM had 
not provided a definition of ‘‘bureau’’ 
and so used both ‘‘bureau’’ and ‘‘office.’’ 
Second, the word ‘‘development’’ was 
inadvertently added, so that the 
parenthetical in the proposed rule at 
§ 46.210(c) read ‘‘(e.g., in accordance 
with applicable procedures and 
Executive Orders for sustainable 
development or green procurement).’’ 
This change has been deleted from this 
final rule. 

Third, the numbering system has been 
changed in the CE § 46.210(k) from the 
DM, originally published as final on 
June 5, 2003 (68 FR 33814), in order to 
more clearly set out the requirements for 
use of the CE for hazardous fuels 
reduction activities. The meaning of the 
CE has not changed. And fourth, in 
paragraphs 46.210(k) and (l), the 
citations to the ESM series, which 
appeared in parentheticals in the DM, 
but as footnotes in the Notice published 
on March 8, 2004 (69 FR 10866), have 
been placed in the text itself for ease of 
reference. 

Finally, paragraph 46.210(i), which 
replaces 516 DM Chapter 2, Appendix 
B–1, Number 1.10, has been changed to 
correct an error during the finalization 
of the revision to these DM chapters in 
2004. Prior to 1984, and up until 2004, 
this CE, as established and employed by 
the Department, covered ‘‘Policies, 
directives, regulations, and guidelines 
that are of an administrative, financial, 
legal, technical, or procedural nature; or 
the environmental effects of which are 
too broad, speculative, or conjectural to 
lend themselves to meaningful analysis 
and will later be subject to the NEPA 
process, either collectively or case-by-
case.’’ 49 FR 21437 (May 21, 1984); 516 
DM 2, Appendix 1 (June 30, 2003) 
(Archived versions of 516 DM chapters, 
including the 1984, 2003, and 2004 
versions of 516 DM 2, may be accessed 
at http://elips.doi.gov/app_dm/ 
index.cfm?fuseaction=ShowArchive). 
No problems with the use of the CE 
were brought to the attention of the 
Department during this period. It is the 
version of the CE that was in place prior 
to 2004 that was proposed in the 
Department’s January 2, 2008 Notice of 
Proposed Rulemaking (73 FR 126, 130), 
and is announced as final in the rule 
published today. 
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From 2004, however, a slightly 
different version of the CE appeared in 
the DM chapters. In 2000, the 
Department proposed revisions to 516 
DM, including 516 DM 2. 65 FR 52212, 
52215 (Aug. 28, 2000). No change was 
proposed to this CE at that time, and no 
comments were received regarding this 
CE. No further action was taken on the 
2000 proposal until 2003, when the 
Department again published the 
proposed revision to the 516 DM 
chapters at issue; however, as proposed 
this revision included an erroneous 
change to this CE. 68 FR 52595 (Sept. 
4, 2003). No comments were received 
regarding this CE in response to the 
2003 Notice. As a result, although no 
change had been intended, the 
following version was published as final 
in 2004 (69 FR 10866, 10877–78 (Mar. 
8, 2004)), and incorporated into 516 DM 
2, Appendix 1.10: ‘‘Policies, directives, 
regulations, and guidelines that are of 
an administrative, financial, legal, 
technical, or procedural nature and 
whose environmental effects are too 
broad, speculative, or conjectural to 
lend themselves to meaningful analysis 
and will later be subject to the NEPA 
process, either collectively or case-by-
case.’’ 

As noted in the preamble to the 
proposed rule, published January 2, 
2008 (73 FR 126, 130), the Department 
is correcting an unintended drafting 
error in the 2004 Rule. The text which 
previously described two categories of 
policies, directives, regulations and 
guidelines (‘‘* * * that are of an 
administrative, financial, legal, 
technical, or procedural nature; or the 
environmental effects of which are too 
broad, speculative, or conjectural to 
lend themselves to meaningful analysis 
and will later be subject to the NEPA 
process * * *’’), was replaced with a 
more restrictive category of policies, 
directives, regulations and guidelines 
(‘‘* * * that are of an administrative, 
financial, legal, technical, or procedural 
nature and whose environmental effects 
are too broad, speculative, or conjectural 
to lend themselves to meaningful 
analysis and will later be subject to the 
NEPA process * * *’’). During the 
Departmental review beginning in 2006, 
in preparation for this rulemaking, the 
Department discovered the drafting 
error that infected both the 2003 
proposal and the 2004 final revision to 
the DM. This error has made it difficult 
to use the CE as originally intended, and 
has engendered confusion in the 
Department. It is now clear that the 
erroneous version that became final in 
2004, though inadvertent, had resulted 
in a substantive difference in meaning. 

For example, the use of the word ‘‘and’’ 
made it difficult to apply the CE to an 
agency action, such as a procedural rule, 
that has no individual or cumulative 
significant environmental effects. With 
the correction effectuated by this 2008 
rulemaking (no comments were received 
with respect to this proposed 
correction), this CE has now been 
replaced with its original version. As 
such, actions such as procedural rules 
with no individual or cumulative 
significant environmental effects are 
covered by the categorical exclusion, as 
well as circumstances where the action 
will later be subject to NEPA 
compliance. 

Comment: One commenter stated that 
the bureau-specific CEs should be 
included in the proposed rule. 
Comments also suggest the addition of 
a new category in the proposed rule 
which allows the bureaus the discretion 
to establish other Departmental CEs 
which are consistent with 43 CFR 
46.205. One group suggests revising the 
proposed rule to cross-reference bureau-
specific CEs. This group maintained that 
this cross-reference will provide better 
information for the public, as well as 
promote greater transparency in the 
NEPA process. 

Response: Bureau specific CEs are 
listed separately in the 516 DM Chapters 
8–15 to reflect bureau specific mission 
and activities. Those DM Chapters 
remain in effect. Bureaus have specific 
resource management and 
environmental conservation 
responsibilities and their CEs are 
tailored to these unique missions and 
mandates. The Departmental CEs are 
general and are applicable throughout 
the Department and across all bureaus. 
Bureaus have the discretion to propose 
additional CEs that apply in a bureau 
specific context and which are included 
in the bureau specific chapters of the 
DM. If appropriate, bureaus can also 
propose to the Department additional 
CEs to augment those already in this 
rule for future consideration. Such 
additional proposed CEs would have to 
be consistent with the broad nature of 
the already existing Departmental CEs. 
Cross referencing is unnecessary 
because bureau specific CEs are unique 
to that particular bureau and do not 
apply to other bureaus. 

Comment: Several groups cited 40 
CFR 1508.27(b), and stated that the 
Department ‘‘must also perform a 
cumulative effects analysis prior to 
promulgation of the CE.’’ These groups 
stated that impacts analysis at the 
project level does not relieve the 
Department from the obligation to 
ensure that the CE has no cumulative 
impacts. These groups were concerned 

that the proposed rule on CEs does not 
comply with NEPA requirements and 
would violate recent court rulings. 

Response: The requirements for 
establishing agency procedures for 
implementing NEPA—such as the 
procedures set forth in this rule, and 
including CEs—are set forth in CEQ’s 
regulations at 40 CFR 1505.1 and 
1507.3. These provisions require 
agencies to consult with CEQ while 
developing procedures and to publish 
the procedures in the Federal Register 
for public comment prior to adoption. 
The CEQ regulations do not direct 
agencies to prepare a NEPA analysis or 
document before establishing agency 
NEPA procedures. This means that 
agencies are not required to prepare a 
NEPA analysis to establish their NEPA 
procedures; however, agencies must 
have a basis for determining that actions 
covered by proposed CEs do not have 
individual or cumulative impacts. 

Agency NEPA procedures assist 
agencies in fulfilling agency 
responsibilities under NEPA and are 
not, themselves, actions or programs 
that may have effects on the human 
environment. Moreover, agency NEPA 
procedures do not dictate what level of 
NEPA analysis is required for a 
particular proposed action or program. 
Thus, such procedures are not federal 
actions subject to the requirements of 
NEPA. The determination that 
establishing agency NEPA procedures 
does not itself require NEPA analysis 
and documentation has been upheld in 
Heartwood, Inc. v. U.S. Forest Service, 
73 F. Supp. 2d 962, 972–73 (S.D. Ill. 
1999), aff’d 230 F.3d 947, 954–55 (7th 
Cir. 2000). 

By including the Department’s CEs in 
this rule, the Department is merely 
moving established categories and 
language addressing extraordinary 
circumstances from their current 
location in the DM to the new 43 CFR 
Part 46. When established as part of the 
DM, these categories and extraordinary 
circumstances language were approved 
by CEQ and subject to public review 
and comment, in accordance with 40 
CFR 1507.3. The substantiation for those 
actions included the bases for 
determining that the actions covered by 
the CE do not ‘‘individually or 
cumulatively have a significant effect on 
the human environment.’’(40 CFR 
1508.4). This final rule does not add any 
new categories or—apart from one 
clarifying addition (explained below)— 
alter existing language regarding 
extraordinary circumstances. Therefore, 
the Department does not believe that 
this final rule fails to comply with 
NEPA or the CEQ regulations and 
believes that the existing procedural 
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framework established by the statute, 
CEQ regulations, and existing 
Department procedures is maintained. 

In Sierra Club v. Bosworth, 2007 U.S. 
App. LEXIS 28013 (9th Cir., Dec. 5, 
2007), the case cited by commenters, the 
Ninth Circuit determined, in part, that 
the U.S. Forest Service’s establishment 
of a CE constituted establishment of a 
program for which a cumulative effects 
analysis was required. Because this 
litigation involves a CE that is analogous 
to a CE used by the Department, the 
Department has determined that the 
category in question will remain in the 
final rule, with the understanding and 
written direction that it will not be used 
by the individual bureaus in areas 
within the jurisdiction of the Ninth 
Circuit. If, at a later date, the 
Department determines changes must be 
made to sections 210 and 215 of part 46, 
those changes will similarly undergo 
CEQ review as well as public review 
and comment. Further, in such event, 
the Department will comply with all 
applicable requirements for rulemaking. 

Comment: Some groups also 
suggested that this section of the 
proposed rule is ‘‘extremely vague and 
broad.’’ These commenters 
recommended removal of, or expanded 
limits on, the portions of the CE that 
authorize mechanical treatment to 
reduce fuels, as well as those portions 
which authorize post-fire rehabilitation. 
Commenters maintain that the 
allowance of these authorizations would 
be ‘‘environmentally disastrous.’’ 
Furthermore, these groups 
recommended implementation of strict 
measures to ensure that ‘‘temporary 
roads’’ remain temporary. 

Response: As explained above, by 
including the Department’s CEs in this 
rule, the Department is merely moving 
established categories and language 
addressing extraordinary circumstances 
from their current location in the DM to 
the new 43 CFR Part 46. When 
established as part of the DM, these 
categories and extraordinary 
circumstances language were approved 
by CEQ and subject to public review 
and comment, in accordance with 40 
CFR 1507.3 (for example, see 68 Federal 
Register 33813 published on June 5, 
2003). This final rule does not add any 
new categories or alter existing language 
regarding extraordinary circumstances, 
with the exceptions noted above with 
respect to the language of the CEs, 
including the correction of the 
typographical error in paragraph 
46.210(i) and the clarification in section 
46.215 noted below. 

Comment: Some commenters 
suggested modification of the proposed 
rule in such a way that the collection of 

small samples for mineral assessments 
be included within educational CEs. 
Other commenters recommended the 
proposed rule be modified to 
incorporate CEs for the Fish and 
Wildlife Service. Another commenter 
recommended that the Department 
adopt its own CE relating to the 
installation, maintenance, or restoration 
of artificial water developments used in 
the conservation of wildlife. In addition, 
this commenter suggests clearly 
defining small water control structures 
in the proposed rule. 

Response: See responses above. 
Section 46.215 Categorical 

Exclusions: Extraordinary 
circumstances. This section contains a 
listing of the Department’s CEs: 
Extraordinary Circumstances (currently 
516 DM Chapter 2, Appendix B–2). This 
section includes the same number of 
CEs: Extraordinary Circumstances as 
were in the DM, and the wording in the 
CEs: Extraordinary Circumstances is 
essentially unchanged. Similar to the 
listing of CEs, each of the Extraordinary 
Circumstances was published for public 
comment prior to inclusion in the DM. 
The CEs: Extraordinary Circumstances 
are in paragraphs (a) through (l). In the 
proposed rule, and in this final rule, the 
only change from the way the 
Extraordinary Circumstances appeared 
in the DM is the addition of the 
following sentence to section 46.215: 
‘‘Applicability of extraordinary 
circumstances to categorical exclusions 
is determined by the Responsible 
Official.’’ This is not a substantive 
change to the extraordinary 
circumstances themselves, but reflects 
the authority and the responsibility of 
the RO. Similarly, the phrase ‘‘as 
determined by the bureau’’ (which 
appears in the DM) was inadvertently 
left out of the proposed rule at 
paragraph 46.215(g); the final rule 
therefore reads: ‘‘Have significant 
impacts on properties listed, or eligible 
for listing, on the National Register of 
Historic Places as determined by the 
bureau.’’ While the DM provision (see 
69 FR 19866, Mar. 8, 2004) that is being 
replaced by this rule read ‘‘as 
determined by either the bureau or 
office,’’ only ‘‘bureau’’ is used here, to 
be consistent with the definition of 
‘‘bureau’’ in the final rule, at section 
46.30. 

Comment: Another commenter 
believed that the Executive Order on 
Facilitation of Hunting Heritage and 
Wildlife Conservation should form the 
basis of extraordinary circumstances 
and should be added to the proposed 
rule. 

Response: As noted above, no new 
CEs or extraordinary circumstances are 

being added at this time. That being 
said, the Department is aware of the 
referenced Executive Order and will 
incorporate in Departmental directives, 
as appropriate, any plan developed 
under the Executive Order for the 
management of resources under the 
Department’s jurisdiction. 

Comment: Some commenters stated 
that lands found to have ‘‘wilderness 
characteristics,’’ such as citizen 
proposed wilderness areas, do not 
constitute extraordinary circumstances. 
Many commenters suggested that the 
Department revise this section of the 
proposed rule to clarify that the term 
‘‘highly controversial environmental 
effects’’ does not include instances 
where there is merely a public 
controversy. 

Response: The Departmental list of 
extraordinary circumstances specifies 
wilderness areas or wilderness study 
areas but not wilderness characteristics 
or citizen proposed wilderness areas. As 
noted above, no new extraordinary 
circumstances are being added as part of 
this initiative. That being said, just as 
with any other resource value, there 
may be circumstances where the issue 
of effects on areas with wilderness 
characteristics may be captured under 
the existing extraordinary 
circumstances. 

Comment: One commenter requested, 
‘‘where an Interior agency proposes to 
categorically exclude a decision from 
review under NEPA, that the agency 
include the proposed decision on NEPA 
registers available on the agency’s Web 
site.’’ This commenter also requested 
eliminating the adoption of regulations 
and policies from the list of 
Departmental CEs, as found in 
paragraph (i). 

Response: The Department declines to 
adopt the commenter’s recommendation 
regarding making the proposed 
decisions supported by CEs available on 
bureau Web site(s). From a practical 
standpoint, many thousands of 
proposed actions annually are 
categorically excluded. To list each use 
of a CE on a NEPA register or bureaus’ 
Web sites would prove overly 
burdensome. The Department declines 
to adopt the commenter’s 
recommendation regarding eliminating 
the adoption of regulations and policies 
from the list of Departmental CEs, as 
found in paragraph (i). As explained 
above, the Department is not changing 
the language of the CEs or the 
extraordinary circumstances in the final 
rule, but is merely moving them from 
the DM to regulations. 

Comment: Some groups stated that 
the proposed rule severely narrows the 
definition of extraordinary 
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circumstances. These groups also 
believed the proposed rule allows the 
Department to illegally manipulate 
NEPA’s threshold question. 

Response: This final rule simply 
moves established categories and 
language on extraordinary 
circumstances from the Department’s 
NEPA procedures previously located in 
516 DM 2, Appendix 1 and 2; no change 
was proposed or is made to the 
extraordinary circumstances themselves 
in the final rule. As noted above, these 
categories and requirements were 
established following public review and 
comment, in consultation with CEQ and 
with CEQ’s concurrence, pursuant to 40 
CFR 1507.3. The final rule does not add 
any new categories, nor does it 
substantively alter existing requirements 
regarding review for extraordinary 
circumstances. The Department notes 
that contrary to the commenter’s 
assertion that the threshold question 
with respect to the extraordinary 
circumstances review is altered, the 
prefatory statement to the list of 
extraordinary circumstances was, and 
remains ‘‘Extraordinary circumstances 
(see § 46.205(c)) exist for individual 
actions within CXs that may meet any 
of the criteria listed in paragraphs (a) 
through (l) of this section.’’ (Emphasis 
added.) 

Section 46.220 How to designate 
lead agencies. This section provides 
specific detail regarding the selection of 
lead agencies. 

Comment: Some commenters stated 
that the proposed rule needs to address 
how a lead agency will be designated 
when more than one federal agency is 
involved. These commenters 
recommended that the Department 
consider requiring the consent of an 
agency before it can be named the lead 
agency. In addition, commenters 
suggested that the Department may want 
to recognize in the proposed rule that 
the RO would need to comply with any 
applicable statutory or regulatory 
requirements in the designation of the 
lead agency. 

Response: CEQ regulations at 40 CFR 
1501.5 establish guidelines on the 
designation of a lead agency, including 
resolution of the question of 
designation, in the event of dispute. The 
RO complies with this rule in the 
designation of a lead agency. 

Section 46.225 How to select 
cooperating agencies. This section 
establishes procedures for selecting 
cooperating agencies and determining 
the roles of non-Federal agencies, such 
as tribal governments, and the further 
identification of eligible governmental 
entities for cooperating agency 
relationships. Criteria for identifying, 

and procedures for defining, the roles of 
cooperating agencies and the specific 
requirements to be carried out by 
cooperators in the NEPA process are set 
forth in this section. 

Comment: Several commenters 
supported consensus-based 
management for resolving competing 
government interests. 

Response: The Department 
appreciates the comments. 

Comment: Some commenters 
suggested that lead NEPA agencies must 
collect the ‘‘best available information,’’ 
with the decision-making process based 
on this information. These commenters 
also proposed modification of the 
proposed rule to ‘‘encourage’’ the use of 
this section in preparing an EA. 

Response: The Department collects 
the high quality information, and that 
information supports the NEPA analysis 
which contributes to the decision-
making process. This is consistent with 
CEQ requirements. The Department 
declines to make the recommended 
change to paragraph 46.225(e); ROs are 
given the latitude to exercise discretion 
in this regard. 

Comment: Many commenters 
supported the use of memoranda of 
understanding (MOU) and 
recommended revision of the proposed 
rule to include clarification on 
cooperating agency status and 
limitations, as well as a schedule for the 
environmental document. 

Response: Paragraph 46.225(d) 
provides for the use of memoranda of 
understanding (MOU) between the lead 
and cooperating agencies. The MOU 
provides a framework for cooperating 
agencies to agree to their respective 
roles, responsibilities and limitations, 
including, as appropriate, target 
schedules. The requirement with 
respect to memoranda of understanding 
in paragraph 46.225(e) may apply to 
EAs also. 

Section 46.230 Role of cooperating 
agencies in the NEPA process. This 
section provides specific detail 
regarding the responsibilities of 
cooperating agencies. 

No comments were received for this 
section. 

Section 46.235 NEPA scoping 
process. This section discusses the use 
of NEPA’s scoping requirements to 
engage the public in collaboration and 
consultation for the purpose of 
identifying concerns, potential impacts, 
relevant effects of past actions, possible 
alternatives, and interdisciplinary 
considerations. The regulatory language 
encourages the use of communication 
methods (such as using the Internet for 
the publications of status of NEPA 
documents on bulletin boards) for a 

more efficient and proactive approach to 
scoping. 

Comment: Some organizations stated 
that the Department has offered no 
explanation for the lack of required 
scoping when preparing an EA or 
applying a CE, as compared with 
scoping for an EIS. These organizations 
maintained that this lack of scoping 
contradicts the proposed guidance 
found in paragraph 46.200(b). These 
commenters stated that federal agencies 
are required to ensure proper public 
involvement when implementing NEPA 
and suggested public scoping assists in 
making an informed decision. 

Response: Although scoping is not 
required for the preparation of an EA 
(CEQ regulations at 40 CFR 1501.7 
specifically reference the preparation of 
an EIS), the Department encourages the 
use of scoping where appropriate as it 
does represent a form of public 
involvement, which is a requirement of 
EAs. The Department has added 
language to clarify the relationship 
between this section and section 46.305. 
In addition, in contrast to the rule as 
proposed, the Department has also 
clarified that while public notification 
and public involvement are required to 
the extent practicable in the preparation 
of an EA, the RO has the discretion to 
determine the manner of this public 
notification and public involvement. 
See paragraph 46.305(a). Scoping is not 
a step necessary to document a CE. The 
Department recognizes and 
acknowledges the importance of scoping 
as a form of public involvement and 
participation in the NEPA process, 
wherever it is appropriate, in that it can 
serve the purpose of informed decision 
making. 

Comment: One commenter 
recommended clarification of 
‘‘interdisciplinary considerations’’ in 
the proposed rule. 

Response: This rule ensures that the 
use of the natural, social, and the 
environmental sciences as required 
under section 102(2)(A) of NEPA. As 
recommended by the commenter, we 
have clarified this provision by 
replacing the phrase ‘‘interdisciplinary 
considerations’’ in paragraph 46.235(a) 
with the phrase ‘‘interdisciplinary 
approach’’ as provided in 40 CFR 
1502.6. 

Section 46.240 Establishing time 
limits for the NEPA process. The section 
requires bureaus to establish time limits 
to make the NEPA process more 
efficient. 

Comment: One commenter pointed 
out that the proposed rule does not 
explain why time limits should be 
established. This commenter 
recommended the addition of specific 
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guidance and direction to the proposed 
rule so bureau staff can process NEPA 
documents with minimal delay. 

Response: CEQ regulations at 40 CFR 
1501.8 encourage federal agencies to set 
time limits appropriate to individual 
actions. This rule requires individual 
bureaus to establish time limits, as 
appropriate, to expedite the NEPA 
process and to ensure efficiency, 
especially when project completion may 
be time sensitive or when statutory or 
regulatory timeframes may be 
applicable. The Department believes 
individual bureaus are best situated to 
establish time frames on a case-by-case 
basis, and does not deem it necessary to 
implement specific additional guidance 
to ensure that delays are not 
encountered in the NEPA process. 

Comment: Another commenter stated 
that the proposed rule appears to be 
focused solely on internal 
administrative factors and fails to 
acknowledge that complex projects and 
potential impacts could seriously affect 
timelines. Commenters also suggested 
that the availability of the public to 
participate in the process needs to be 
considered and accounted for when 
setting time limits. Multiple 
commenters supported establishing time 
limits for the NEPA process on a case-
by-case basis, as long as the time limits 
do not impose a schedule that cannot 
facilitate the project proponent’s goals 
and objectives for the proposed action. 

Response: The Department does not 
have a prescribed time limit for each 
proposed step in the NEPA process. In 
each case, time limits are set based on 
a consideration of factors such as 
funding, staff availability, public needs, 
and the complexity of the proposed 
action. The Department realizes that the 
proponent’s goals and objectives are a 
consideration in scheduling the time 
considerations, as well as the factors 
mentioned above. 

Comment: Several commenters 
requested an addition to the proposed 
rule ‘‘that cooperating agencies 
represent that they have sufficient 
qualified staff and necessary resources 
to participate as a cooperating agency on 
the project and meet project deadlines.’’ 
Several commenters also recommended 
several additions to the proposed rule to 
strengthen time limit requirements. 

Response: The MOU as required 
under paragraph 46.225(d) is a 
mechanism for establishing that such 
cooperating agencies represent that they 
have sufficient qualified staff to 
participate on the project and meet 
project deadlines. The Department does 
not believe any change to the final rule 
is necessary. 

Subpart D: Environmental Assessments 

In the conversion from 516 DM 
Chapter 3 to 43 Part 46 Subpart D, we 
have written this rule to incorporate 
procedural changes, expand upon 
existing procedures, give greater 
discretion and responsibilities to 
bureaus, and provide clarity in the EA 
process. 

Section 46.300 Purpose of an EA 
and when it must be prepared. This 
section clarifies that the action being 
analyzed is a ‘‘proposed’’ action. It 
expands upon the purpose and clarifies 
when to prepare an EA. 

Comment: One group recommended 
that the Department add a provision to 
assure that all decisions made by the RO 
after preparing an EA or an EA and 
FONSI are in writing and include the 
Official’s reasoning behind that 
decision. 

Response: This rule addresses the 
Department’s NEPA procedures and not 
the Department’s decision-making 
authorities. The Department has 
decided that documentation 
requirements for decisions on proposed 
actions made on the basis of preparation 
of EAs and FONSIs are outside the 
scope of this rule. That is, bureau 
decision making itself is governed by 
Department and bureau-specific 
authorities. Section 46.325 describes the 
culmination of the EA process rather 
than documentation of a final decision 
on the proposed action and has been 
edited to ensure this point is clearly 
made. 

Comment: Another group stated that 
wording in paragraph (a), in the context 
of the Bureau of Indian Affairs, may be 
misleading since many EAs are 
prepared by a tribal government agency. 
These commenters suggested that 
paragraph (a) be revised as follows: ‘‘A 
bureau must ensure that an EA is 
prepared for all proposed Federal 
actions * * *’’ 

Response: The Department concurs 
and has revised the language at 
paragraph 46.300(a) to reflect the 
suggested change. 

Section 46.305 Public involvement 
in the EA process. This section 
incorporates procedural changes and 
differentiates the requirements for 
public involvement in the EA and EIS 
processes. This section has been revised 
from the proposed to require bureaus, to 
the extent practicable, to provide for 
public notification and public 
involvement when an environmental 
assessment is being prepared. This 
represents a change from the rule as 
proposed, which had included a 
requirement that ‘‘The bureau must 
provide for public notification when an 

EA is being prepared.’’ The Department 
has made this change in order to be 
more consistent with CEQ regulations, 
which do not require bureaus to provide 
such notice in each and every instance, 
but only require that Federal agencies 
‘‘shall to the fullest extent possible 
encourage and facilitate public 
involvement in decisions which affect 
the quality of the human environment.’’ 
40 CFR 1500.2(d). With respect to EAs, 
CEQ regulations require that agencies 
provide notice of the availability of such 
environmental documents, but are 
otherwise quite general in approach to 
public involvement in EAs. See 40 CFR 
1501.4(b) and 1506.6. As the 
Department’s bureaus prepare 
thousands of EAs each year—many 
times for routine matters for which there 
are not categorical exclusions, but for 
which there is no interest on the part of 
the public—a categorical public 
notification requirement would prove a 
fairly substantial burden. Therefore, 
discretion is left to the RO in each case 
to determine how best to involve the 
public in a decision that affects the 
quality of the human environment. 

This section has also been expanded 
to give bureaus the discretion to provide 
cooperating agency status for EAs. It 
specifies that the publication of a draft 
EA for public comment is one method 
available for public involvement, but it 
is not required. 

Comment: Some commenters 
supported this section of the proposed 
rule as it is currently written. These 
commenters believed that the proposed 
rule is consistent with CEQ regulations, 
which only require public involvement 
in EAs to the extent practicable. 

Response: The Department 
appreciates the comments and has 
clarified that because notification is a 
means of public involvement, it too is 
subject to the qualifier ‘‘practicable’’ 
and has revised the final rule as 
described above. 

Comment: This section of the 
proposed rule directs bureaus to 
consider comments that are ‘‘timely’’ 
received. One commenter maintained 
that the proposed rule did not 
adequately define ‘‘timely.’’ This 
commenter also recommended stating in 
the rule ‘‘that if no comments are 
received during this 30-day comment 
period, the decision is made using the 
content of the draft document.’’ 

Response: Publication of a ‘‘draft’’ EA 
is not required. The RO has the 
discretion whether to invite comments 
on an EA. If an RO requests comments, 
there will be a stated time limit to the 
comment period. Comments not 
received within this stated time limit 
may be deemed untimely by the RO. It 
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is left to the discretion of the RO to take 
action when comments have been 
received after the end of the comment 
period. 

Comment: Several commenters also 
supported the proposed provision 
which would allow cooperating 
agencies to participate in the 
development of EAs. They 
recommended rewording of the 
proposed rule to ‘‘encourage’’ 
cooperating agency participation, not 
merely ‘‘permit’’ this participation. 

Response: The rule has used ‘‘may 
allow’’ rather than the term 
‘‘encourage,’’ because cooperating 
agency involvement in an EA is a matter 
of discretion for the RO; no change is 
made to the final rule. 

Comment: Many commenters 
supported publication of draft EAs and 
recommended modification of the 
proposed rule to support publication of 
draft EAs. These commenters believed 
that this section of the proposed rule is 
in violation of CEQ direction and that 
public review of environmental 
documents has the potential to identify 
information about impacts or resource 
uses that would be otherwise unknown. 

Response: The manner of public 
involvement, including the publication 
of a draft EA, is a matter of discretion 
for the RO; this provision is consistent 
with 40 CFR 1501.3. 

Comment: Several commenters 
expressed disappointment that ‘‘the 
language in the Department’s NEPA 
proposed rule focuses on how not to 
provide public involvement 
opportunities in section 46.305.’’ This 
group maintained that it is essential that 
the public effectively be involved in the 
NEPA process, that public participation 
is a fundamental component of NEPA, 
and that public involvement extends to 
all ‘‘environmental documents,’’ 
including EAs. These commenters urged 
the Department to include positive 
language in the proposed rule to involve 
the public in the preparation of an EA, 
including requiring publishing of draft 
EAs for public comment, and 
establishing clear and specific 
guidelines for public involvement in the 
EA process. 

Response: The Department strongly 
encourages public involvement and 
participation in the NEPA process at all 
stages. However, consistent with CEQ 
regulations, the Department’s final rule 
distinguishes between ‘‘public 
involvement’’ and ‘‘public comment.’’ 
With respect to EISs, CEQ’s regulations 
specify that the public must have the 
opportunity to comment on a draft EIS. 
By contrast, the CEQ regulations do not 
specify that public involvement should 
take any particular form for EAs, as 

recognized by every court that has 
decided the issue. Therefore, the 
Department’s final rule clarifies that the 
RO has the discretion to determine how 
public involvement in the preparation 
of an EA is to occur, depending on the 
particular circumstances surrounding 
the proposed action. Bureaus engage in 
a wide variety of routine actions, for 
which EAs are prepared (e.g., approval 
of replacement of culverts, erection of 
fences, etc.). Therefore, it is neither 
necessary nor practical for public 
comment to be required for each of 
these EAs. Public involvement can take 
a variety of forms, ranging from 
notification on bureau or field office 
Web sites to the holding of public 
meetings. Some of the bureaus provide 
more specific direction on facilitating 
public involvement (see 516 DM 
Chapters 8–15 and bureau handbooks). 

Comment: Another commenter 
recommends that the proposed rule 
should ensure that communities and 
tribes potentially impacted by the 
proposed action have adequate 
opportunities to participate in the 
development of an EA. 

Response: See response above 
regarding the CEQ requirement 
respecting public involvement. The 
circumstances surrounding each 
proposed action may interest a variety 
of members of the public, including, but 
not limited to, communities and tribes 
potentially impacted by the proposed 
action. The RO has the discretion to 
implement public notification and 
public involvement measures 
appropriate to the proposed action, and 
affected communities. In addition, as 
noted above, and independent of its 
responsibilities under NEPA, the United 
States has a government-to-government 
relationship with federally-recognized 
tribes. In accordance with this 
responsibility, the Department 
specifically provides for consultation, 
coordination and cooperation within the 
framework of government-to-
government consultation. 

Section 46.310 Contents of an EA. 
This section establishes new language 
outlining what information must be 
included in an EA. It describes the 
requirements for alternatives, if any, and 
provides for incorporating adaptive 
management strategies in alternatives. 
Sections on tiered analysis, from 516 
DM Chapter 3, are found in subpart B 
of this rule, since this information 
pertains to both EISs and EAs. 

Comment: Several commenters 
supported this section of the proposed 
rule as it is currently drafted. These 
commenters maintained that CEQ 
regulations only require that an EA 
contain a brief discussion of the 

environmental impacts of the proposed 
action and alternatives. 

Response: The Department 
appreciates the comments. 

Comment: Other commenters stated 
that this section of the proposed rule 
should be removed because it conflicts 
with NEPA, CEQ regulations, and 
existing case law. 

Response: The Department disagrees. 
This section fully complies with NEPA 
and CEQ regulations, as well as CEQ 
guidance. On September 8, 2005, the 
CEQ issued EA guidance to Federal 
agencies entitled ‘‘Emergency Actions 
and NEPA’’ that explained language at 
section 102(2)(E) of NEPA ‘‘unresolved 
conflicts concerning alternative uses of 
available resources’’ (42 U.S.C. 
4332(2)(E)). The CEQ guidance states: 
‘‘When there is consensus about the 
proposed action based on input from 
interested parties, you can consider the 
proposed action and proceed without 
consideration of additional alternatives. 
Otherwise, you need to develop 
reasonable alternatives to meet project 
needs’’ (Attachment 2 ‘‘Preparing 
Focused, Concise and Timely 
Environmental Assessments’’, http:// 
ceq.eh.doe.gov/nepa/regs/Preparing 
_Focused_Concise_and_
Timely_EAs.pdf). 

Comment: Several commenters stated 
that the proposed rule calls for a 
superficial analysis of impacts, which 
creates the potential for inadequate 
research. These commenters were 
concerned that this superficial analysis 
will not provide an adequate analysis of 
impacts, will only serve to exacerbate 
conflict and will result in poor decision-
making and possible litigation. 

Response: The Department disagrees. 
CEQ regulations describe EAs as 
‘‘concise’’ documents that ‘‘briefly’’ 
provide information sufficient to 
determine whether preparation of an 
EIS is required. CEQ has issued 
guidance consistent with this idea (see 
September 8, 2005 CEQ guidance 
referenced above). The Department does 
not believe that conciseness necessarily 
leads to a superficial analysis. 

Comment: These commenters 
therefore suggested that ‘‘consensus’’ be 
changed to ‘‘unanimity’’ to assure that 
there is no confusion about the limited 
circumstances in which paragraph 
46.310(b) applies. 

Response: ‘‘Unanimity’’ is not 
required; therefore, the Department 
declines to make the suggested 
alteration to the final rule. 

Comment: One commenter suggested 
that the cumulative effects of the 
proposed action and other previous 
actions should be included in the list of 
things that must be discussed in an EA. 
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Response: This rule does not attempt 
to alter the requirements of the CEQ 
regulations. Rather, paragraph 
46.310(a)(3) of the Department’s final 
rule requires that EAs include brief 
discussions of the environmental 
impacts of the proposed action. 
Environmental impacts include direct, 
indirect and cumulative impacts (40 
CFR 1508.7 and 1508.8). A separate 
listing of the requirement to include 
discussion of any cumulative impacts is 
not necessary. 

Section 46.315 How to format an 
EA. This section provides clarification 
on the EA format. 

No comments were received on this 
provision. 

Section 46.320 Adopting EAs 
prepared by another agency, entity, or 
person. In this section, the term ‘‘and 
other program requirements’’ has been 
added to the compliance stipulations. It 
also expands the requirements of the RO 
in adopting another agency’s EA. 

Comment: One commenter suggested 
that a new section be added to the 
proposed rule which includes the 
requirement that the RO ‘‘consults with 
other agencies that have regulatory 
authority over the project’’ when 
adopting an EA prepared by another 
agency. This commenter maintained 
this will help ensure that other affected 
agencies agree with the adoption. 
Another organization suggested that this 
section of the proposed rule should state 
that an Indian tribe may be the 
applicant. 

Response: The determination to adopt 
another agency’s EA is left solely to the 
discretion of the RO. However, the 
Department expects that the RO will 
consult with any other agency that has 
regulatory authority over the project that 
is the subject of a bureau’s proposed 
action and environmental analysis. In 
fact, this final rule provides at section 
46.155: ‘‘The Responsible Official must 
whenever possible consult, coordinate, 
and cooperate with relevant State, local, 
and tribal governments and other 
bureaus and Federal agencies 
concerning the environmental effects of 
bureau plans, programs, and activities 
within the jurisdictions or related to the 
interests of these agencies.’’ This 
provision applies to proposed actions 
supported by both EAs and EISs. As 
such no change has been made to 
section 46.320. 

The Department recognizes generally 
that an Indian tribe may be an applicant, 
as well as a State or other unit of 
government; paragraph 46.300(a) has 
been modified to read: ‘‘A bureau must 
ensure that an EA is prepared for all 
proposed Federal actions’’ in order to 
reflect that it may be the applicant who 

is preparing the EA, especially when a 
tribe is the applicant. No other change 
in this respect has been made to the 
final rule. 

Section 46.325 Conclusion of the EA 
process. Documentation requirements 
for decisions made on the basis of EAs 
and FONSIs are beyond the scope of this 
rule. After a bureau has completed an 
EA for a proposed action, the bureau 
will make a finding of no significant 
impact, or will determine that it is 
necessary to prepare an EIS, in which 
case, the bureau will publish a Notice of 
Intent in the Federal Register or will 
take no further action on the proposal. 

Comment: Several commenters 
‘‘suggested that the requirement that a 
decision be documented also include a 
requirement that the document be made 
public.’’ 

Response: Bureau decision documents 
are public documents. While some 
bureaus routinely publish these 
documents (for instance on bureau or 
field office Web sites), the Department 
is not including a requirement that all 
decision documents be published. 
Decision documents are available from 
bureaus upon request. 

Subpart E: Environmental Impact 
Statements 

This subpart takes the place of 516 
DM Chapter 4, with following 
exceptions. 

The language from 516 DM Chapter 4 
that simply reiterates the CEQ 
regulations is not included in subpart E 
of this rule. Those DM sections are: 
statutory requirements, cover sheet, 
summary, purpose and need, appendix, 
methodology and scientific accuracy, 
proposals for legislation, and time 
periods. 

Sections on tiering, incorporation of 
referenced documents into NEPA 
analysis, incomplete or unavailable 
information, adaptive management, and 
contractor prepared environmental 
documents, from 516 DM Chapter 4 are 
found in subpart B of this rule since that 
information pertains to EISs and EAs. 

The phrase ‘‘environmentally 
preferable alternative’’ is found in the 
definitions, subpart A. This phrase 
expands on the definition that currently 
exists in 516 DM 4.10(A)(5). 

This rule also incorporates procedural 
changes, clarifies the extent of 
discretion and responsibility that may 
be exercised by bureaus and provides 
clarity in the EIS process. 

Section 46.400 Timing of EIS 
development. This section describes 
when an EIS must be prepared. 

Comment: One commenter 
recommended revising the definition of 

‘‘environment’’ within the proposed 
rule to avoid disputes. 

Response: Neither the Department’s 
proposed nor final rule includes a 
definition of ‘‘environment.’’ Neither 
NEPA nor the CEQ regulations define 
this term; however, the CEQ regulations 
do define ‘‘human environment,’’ and 
the definitions in the CEQ regulations 
apply (see sections 46.20 and 46.30). 
The Department does not believe that a 
definition is required. 

Comment: One commenter stated that 
it is important to note that the RO 
should not have the authority to 
mandate whether an applicant must pay 
for environmental analyses. The 
commenter recommended that the 
applicant should be given the 
opportunity to voluntarily fund the 
NEPA analysis. Others recommended 
that any reference to who pays for the 
analysis be deleted from the proposed 
rule. 

Response: The provision in the 
Department’s final rule specifies only 
that the RO ‘‘must inform applicants as 
soon as practicable of any responsibility 
they will bear for funding 
environmental analyses associated with 
their proposal.’’ This provision refers 
specifically to the responsibility of the 
RO to inform the applicant of any such 
requirements in each instance. (As 
noted above in the introduction to 
section 46.200, this provision has been 
moved from section 46.400 to section 
46.200 because it applies to EAs as well, 
and the application to EAs was 
inadvertently left out of the proposed 
rule.) The question of whether an RO 
may require an applicant to pay for 
NEPA analysis is outside the scope of 
this rule because programs and bureaus 
have different payment requirements, 
for example, under their cost recovery 
authority, if applicable. 

Section 46.405 Remaining within 
page limits. This section encourages 
bureaus to keep EISs within the page 
limits described in the CEQ regulations 
using incorporation of referenced 
documents into NEPA analysis and 
tiering. 

No comments were received on this 
provision. 

Section 46.415 EIS Content, 
Alternatives, Circulation and Filing 
Requirements. This section provides 
direction for the development of 
alternatives, establishes language on the 
documentation of environmental effects 
with a focus on NEPA statutory 
requirements, and provides direction for 
circulating and filing the draft and final 
EIS or any supplement(s) thereto. The 
Department changed the title of this 
section and added a sentence to address 
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Federal Advisory Committee Act 
(FACA) implications. 

Comment: Some commenters 
supported this portion of the proposed 
rule as it is written. 

Response: The Department 
appreciates the comments. 

Comment: One group stated that the 
term ‘‘interested parties’’ is too broadly 
defined, resulting in significant delays 
in agency decision-making. 
Consequently, standing would be given 
to parties that otherwise would lack 
standing to pursue future legal action. 

Response: The Department agrees that 
the meaning of ‘‘interested parties’’ is 
potentially ambiguous and has revised 
this term to match the language used in 
the CEQ regulations. Please see the final 
rule at section 46.110, as well as the 
responses to comments on that section. 

Comment: Some commenters believed 
that the cumulative effects of the 
proposed action and other previous 
actions must also be disclosed in an EIS. 
Consequently, these commenters 
recommended adding cumulative effects 
to the list of terms that must be 
disclosed in the contents of an EIS. 

Response: Paragraph 46.415(a)(3) of 
the Department’s final rule requires that 
an EIS disclose ‘‘the environmental 
impact of the proposed action.’’ 
Environmental impact includes direct, 
indirect and cumulative impacts (40 
CFR 1508.7 and 1508.8). The 
Department does not believe that a 
separate listing of the requirement to 
include discussion of cumulative 
impacts is necessary. 

Comment: Several commenters 
commented on paragraph (c), which 
provides ‘‘the RO shall make those 
preliminary draft and final EISs 
available to those interested and 
affected persons and agencies for 
comment.’’ The main concern discussed 
by commenters is that the word ‘‘shall’’ 
implies that the RO will be required to 
circulate preliminary drafts of EISs. 
These commenters recommended that 
the proposed rule should allow public 
circulation of preliminary EISs when 
the RO determines that such circulation 
would be beneficial, but public 
disclosure should not be required. Other 
commenters stated it is inappropriate 
for agencies to share preliminary EISs 
that represent preliminary agency 
thoughts. They were concerned that 
public release of a preliminary 
document would hinder internal 
discussion regarding innovative 
management options available for 
consideration and analysis. 

Response: The Department has 
elected not to include a ‘‘preliminary 
environmental impact statement’’ in the 

final rule. Please see the response above 
to comments on section 46.30. 

Comment: One group recommended 
clarification of the proposed rule by 
stating that the human environment 
changes over time, regardless of the 
action being assessed under NEPA. 
They recommended this clarification 
should ‘‘explicitly exclude the idea that 
nothing changes over time, so the no 
action alternative means no change.’’ 

Response: The Department 
acknowledges that some clarification 
was needed and added language to the 
final rule. Natural systems evolve over 
time. The ‘‘no action’’ alternative is not 
the alternative that results in ‘‘no 
change’’ to the environment; rather it 
represents the state of the environment 
without the proposed action or any of 
the alternatives. When the proposed 
action involves a proposed change in 
management then, under the no action 
alternative, what does not change is 
management direction or level of 
intensity. 

Comment: Another commenter stated 
‘‘it is not clear from the proposed rule 
how or why ‘‘incremental changes’’ will 
be considered as alternatives’’ and asked 
for additional detail regarding the 
‘‘incremental process’’ and how it 
interacts with the alternative discussion. 

Response: The Department 
appreciates this comment. The intent of 
this provision is that modifications to 
alternatives developed through a 
collaborative process, may, themselves, 
be considered alternatives to a proposed 
action. To avoid confusion, the final 
rule no longer uses the term 
‘‘incremental’’ when dealing with 
alternatives. 

Comment: Many commenters fully 
supported and encouraged analysis of 
the no action alternative. Several 
recommended clarification in the 
proposed rule on how the tenets of 
adaptive management will work with 
the requirements for clearly articulating 
and pre-specifying the adjustments and 
the respective environmental effects that 
might later occur. Another commenter 
encouraged the Department to specify in 
the proposed rule that alternatives 
considered throughout the NEPA 
process must be capable of achieving 
the project goals. 

Response: The Department believes 
that no further clarification is necessary. 
The intent of the provision respecting 
adaptive management is to clarify that 
the use of an adaptive management 
approach does not preclude the 
necessity of complying with NEPA. 
Each proposed action, including 
possible changes in management made 
as a result of an adaptive management 
approach may be analyzed at the outset 

of the process or the changes in 
management made may be analyzed 
when implemented. 

Comment: Several commenters 
strongly opposed the idea that the RO, 
with or without input from any 
interested parties, would be permitted 
to make modifications to a proponent’s 
proposed action. These commenters 
recommend eliminating this language in 
its entirety from the proposed rule. 

Response: Bureaus would analyze 
reasonable alternatives that would meet 
the purpose and need for action. In 
determining the range of reasonable 
alternatives, the range may in some 
cases be limited by the proponent’s 
proposed action, but the RO must still 
evaluate reasonable alternatives within 
that range. As such the RO may include 
additional alternatives for analysis, 
including those which represent 
different modifications of the proposed 
action. No change to the provision has 
been made. 

Comment: Some commenters 
requested clarification on the public 
comment opportunity that follows the 
publication of a final EIS. They 
maintained the rule should explain that 
the public can submit comments on a 
final EIS prior to an agency’s final 
decision. 

Response: CEQ regulations at 40 CFR 
1506.10(b)(2) require a 30-day waiting 
period between publication of the final 
EIS and signing of a ROD. CEQ guidance 
states: ‘‘During that period, in addition 
to the agency’s own internal final 
review, the public and other agencies 
can comment on the final EIS prior to 
the agency’s final action on the 
proposal. CEQ’s ‘‘Forty Most Asked 
Questions.’’ Therefore, while this period 
is not a formal comment period, the 
public may comment after the 
publication of the final EIS. 

Section 46.420 Terms used in an 
EIS. This section describes terms that 
are commonly used to describe concepts 
or activities in an EIS, including: (a) 
Statement of purpose and need, (b) 
Reasonable alternatives, (c) Range of 
alternatives, (d) Proposed action, (e) 
Preferred alternative, and (f) No action 
alternative. Definitions for proposed 
action and no action alternative have 
been moved to the definitions in section 
46.30 as they may both be applicable to 
EAs as well as EISs. Comments and 
responses on these terms, however, are 
below. In order to clarify that it is the 
bureau’s exercise of discretion that 
constitutes a proposed action that is 
subject to NEPA requirements, not just 
that the bureau might have a statutory 
role over a non-Federal entity’s planned 
activity, the final rule has been changed 
to read ‘‘discretion’’ rather than 
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‘‘authority’’ in proposed paragraph 
46.420(d), which is now in section 
46.30. Section 46.30 explains that a 
‘‘proposed action’’ includes ‘‘the 
bureau’s exercise of discretion over a 
non-Federal entity’s planned activity 
that falls under a Federal agency’s 
authority to issue permits, licenses, 
grants, rights-of-way, or other common 
Federal approvals, funding, or 
regulatory instruments.’’ 

Comment: Several commenters stated 
that the proposed rule should clarify 
that, in order for an alternative to be 
reasonable, it must also be technically 
and economically feasible based upon 
input from the project proponent. These 
commenters stated that the term ‘‘range 
of alternatives’’ is defined without 
regard to the technical and economic 
feasibility of the alternatives. 

Response: The Department’s final 
rule, at paragraph 46.420(b), specifies 
that the term ‘‘reasonable alternative’’ 
includes alternatives that are technically 
and economically practical or feasible 
and that satisfy the purpose and need. 
The Department agrees that the project 
proponent, as a member of the public, 
may provide input to the bureau with 
respect to the technical and economic 
feasibility of alternatives. Ultimately, 
however, the bureau determines 
whether an alternative is technically 
and economically practical or feasible 
and meets the purpose and need of the 
proposed action. The Department did 
not include a reference to technical and 
economic feasibility in the definition of 
‘‘range of alternatives.’’ Consistent with 
CEQ’s regulations, 40 CFR 1505.1(e), 
and as explained in CEQ’s ‘‘Forty Most 
Asked Questions’’ document, the range 
of alternatives includes all or a 
reasonable number of examples 
covering the full spectrum of reasonable 
alternatives, each of which must be 
rigorously explored and objectively 
evaluated, as well as those other 
alternatives which are eliminated from 
detailed study with a brief discussion of 
the reasons for eliminating them. This 
includes alternatives that may not be 
technically and economically feasible. 
The Department’s final rule, at 
paragraph 46.420(c), maintains this 
broad meaning of ‘‘range of 
alternatives.’’ 

Comment: Many commenters 
recommended that the rule expressly 
state that the applicant’s goals should be 
the primary consideration in the 
development of the statement of 
purpose and need. These commenters 
stated the Department should remove 
language in the proposed rule that 
requires agencies to consider the public 
interest in approving an application. 

Response: The Department agrees that 
the bureau should consider the needs 
and goals of the parties involved, 
including the applicant. However, the 
public interest is also a key 
consideration under NEPA. As such the 
Department has not changed the 
language of this provision in the final 
rule. 

Comment: One group recommended 
using the definition in paragraph 
46.420(b) for the feasibility requirement 
throughout the proposed rule because it 
is the most complete definition. 

Response: The Department concurs 
with the intent of this recommendation 
and has implemented this 
recommendation by changing 46.415(b) 
to read ‘‘range of alternatives’’ rather 
than ‘‘reasonable alternatives,’’ as 
‘‘range of alternatives’’ as defined at 
paragraph 46.420(c) incorporates the 
definition of ‘‘reasonable alternatives’’ 
at paragraph 46.420(b). 

Comment: One commenter stated that 
the definition of ‘‘range of alternatives’’ 
is circular and should be revised. 

Response: The Department agrees and 
has clarified that the phrase ‘‘rigorously 
explored and objectively evaluated’’ in 
the CEQ regulations applies only to 
reasonable alternatives. 

Comment: One commenter 
recommended that the Department 
distinguish the proposed federal action 
from the proposed project or activity for 
which the federal action is necessary. 

Response: The Department agrees and 
has clarified the language of section 
46.30 (formerly proposed as paragraph 
46.420(d)). Paragraph 46.420(d) explains 
that a ‘‘proposed action’’ includes ‘‘the 
bureau’s exercise of discretion over a 
non-Federal entity’s planned activity 
that falls under a Federal agency’s 
authority to issue permits, licenses, 
grants, rights-of-way, or other common 
Federal approvals, funding, or 
regulatory instruments.’’ 

Comment: A commenter agreed with 
the statement that no action can mean 
either no action or no change and that 
the proposed rule should acknowledge 
that the effect of the no action 
alternative is not always maintenance of 
the status quo. 

Response: As specified in proposed 
paragraph 46.420(f) and now at section 
46.30, the Department agrees that the no 
action alternative has two 
interpretations—‘‘no change from a 
current management direction or level 
of management intensity’’ or ‘‘no 
project.’’ Natural systems evolve over 
time. The ‘‘no action’’ alternative is not 
the alternative that results in ‘‘no 
change’’ to the environment; rather it 
represents the state of the environment 
without the proposed action or any of 

the alternatives. The Department has 
made minor edits to this section to 
clarify this point. 

Comment: One individual 
recommended inserting ‘‘national 
policies’’ after ‘‘giving consideration to’’ 
in paragraph (e). 

Response: The Department does not 
believe it is necessary to specifically 
include ‘‘national policies’’ as one of the 
factors that the bureau considers in 
identifying the preferred alternative. 
Proposed paragraph (e), now (d), refers 
to ‘‘other factors,’’ which is broad 
enough to include a variety of 
considerations, including, if 
appropriate, national policies. 

Comment: One commenter stated that 
it is unclear whether the terms 
‘‘practical’’ and ‘‘feasible’’ are intended 
to be synonymous within the proposed 
rule. 

Response: These terms are not 
intended to be synonymous. CEQ’s 
‘‘Forty Most Asked Questions’’ explains 
‘‘reasonable alternatives include those 
that are practical or feasible from the 
technical and economic standpoint and 
using common sense.’’ Any given 
reasonable alternative could be 
practical, feasible, or both. 

Comment: One commenter 
encouraged the Department to revise the 
proposed rule to clarify and reflect 
established NEPA precedent that 
agencies need not conduct a separate 
analysis of alternatives that have 
substantially similar consequences. 

Response: The Department agrees that 
bureaus need not separately analyze 
alternatives that have been shown to 
have substantially similar 
environmental consequences. This is a 
well-established principle; no change to 
the final rule is necessary. 

Section 46.425 Identification of the 
preferred alternative in an EIS. This 
section clarifies when the preferred 
alternative must be identified. 

Comment: Several groups questioned 
why more than one preferred alternative 
would be necessary and recommend 
that only one preferred alternative be 
allowed to avoid confusion. 

Response: The Department’s final rule 
is consistent with CEQ regulations, 
which expressly contemplate situations 
in which more than one preferred 
alternative may exist. 40 CFR 
1502.14(e). Rather than confusing the 
public, the Department believes that in 
certain circumstances presentation of 
more than one preferred alternatives 
may encourage public involvement in 
the process. 

Section 46.430 Environmental 
review and consultation requirements. 
This section establishes procedures for 
an EIS that also addresses other 
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environmental review requirements and 
approvals. It should be noted that this 
section allows for the completion of the 
NEPA analysis prior to obtaining all 
permits. However, if the terms of the 
permit are outside of the scope of 
analysis, additional NEPA analysis may 
be required. 

Comment: One commenter 
commented that CEQ is currently 
undertaking a project to integrate review 
under NEPA and the National Historic 
Preservation Act (NHPA). This 
commenter recommended that the 
Department assure effective integration 
of that project’s results with the 
proposed rule. In order to protect 
statutory rights of Indian tribes, another 
group recommended integration of 
regulations from the Advisory Council 
on Historic Preservation in this section 
of the proposed rule. 

Response: Regulations implementing 
the National Historic Preservation Act 
(NHPA) at 36 CFR Part 800 encourage 
Federal agencies to coordinate 
compliance with section 106 of the 
NHPA with steps taken to meet the 
requirements of NEPA (36 CFR 
800.8(a)). The Department is aware of 
the CEQ initiative to develop guidance 
to integrate review under NEPA and the 
NHPA, as called for in both the NHPA 
and the CEQ regulations (40 CFR 
1502.25(a)) and will work with CEQ to 
integrate any such guidance in the 
Department’s directives as appropriate. 
Please see response to comments 
addressing section 46.110 above 
regarding the Department’s fulfillment 
of its responsibilities toward Indian 
tribes. 

Comment: One group strongly 
supported consolidation of processes 
whenever possible to reduce delays and 
eliminate duplication of effort. This 
group proposed revision of the proposed 
rule to promote the consolidation of 
processes ‘‘to the extent possible and 
otherwise not prohibited by law.’’ This 
group also recommended the 
establishment of an exemption for 
mining operations based on the 
‘‘functional equivalence doctrine.’’ They 
maintained that other laws and 
regulations applicable to the mining 
operations provide a rigorous 
framework for providing a ‘‘harder 
look’’ at environmental consequences 
than NEPA. 

Response: The Department 
appreciates the support for its efforts to 
encourage consolidation of processes 
whenever possible. However, the 
Department does not believe the 
revision proposed by the commenter to 
paragraph 46.430(b) is necessary. The 
Department does not believe such an 
exemption for mining operations as 

advocated by the commenter is 
warranted, as it addresses matters 
beyond the scope of this rulemaking. 

Comment: One commenter 
recommended revision of ‘‘Paragraph (a) 
to clarify that an EIS need only identify 
and discuss studies relied upon for 
other consultation and review processes 
if the EIS is intended to serve as the 
NEPA compliance for those review 
processes.’’ 

Response: The Department believes 
no revision to the final rule is necessary. 
When paragraph 46.430(a) states ‘‘An 
EIS that also addresses other 
environmental review and consultation 
requirements. * * *’’ this means that it 
is precisely when the EIS in question is 
to serve as the NEPA compliance (in 
whole or in part) for the other 
environmental review and consultation 
requirements that the EIS needs to 
identify and discuss studies relied upon 
for these other review and consultation 
processes. 

Section 46.435 Inviting comments. 
This section requires bureaus to request 
comments from Federal, State, and local 
agencies, or tribal governments, and the 
public at large. This section also 
clarifies that bureaus do not have to 
delay a final EIS because they have not 
received comments. 

Comment: One group proposed 
revisions to the proposed rule, which 
include: (1) Requesting comments from 
any potentially affected tribal 
government, (2) recognizing the federal 
government’s continuing obligation to 
consult with tribal governments prior to 
making decisions which may impact 
tribal rights, (3) revising paragraph (c) to 
include all lands and waters within the 
boundaries of tribal lands, (4) inserting 
language to explicitly include Alaska 
Native tribes, and (5) including 
additional clauses covering various 
situations in which the Department 
must invite comments from a tribe. This 
group proposed these revisions because 
it believes the current language could be 
interpreted too narrowly by the 
Department bureaus, resulting in 
bureaus deciding not to request 
comments from tribal governments, 
even though a proposed action may 
affect tribal rights or interests. 

Response: CEQ regulations at 40 CFR 
1503.1(a)(4) require that agencies shall 
request the comments on a draft EIS 
from ‘‘the public, affirmatively soliciting 
comments from those persons or 
organizations who may be interested or 
affected.’’ This would necessarily 
include ‘‘any potentially affected tribal 
government’’ regardless of whether the 
proposed action may affect the 
environment of Indian trust or restricted 
land or other Indian trust resources, 

trust assets, or tribal health and safety, 
as specified in 46.435(c). In view of the 
CEQ regulations, the Department does 
not believe it is necessary to include the 
commenter’s proposed language in this 
final rule. For instance, under 40 CFR 
1503.1(a)(4), the bureaus would need to 
request comments from those persons or 
organizations affected by impacts to the 
resources noted by the commenters, 
including ‘‘one or more historic 
properties to which the tribe attaches 
religious and cultural significance’’ or 
‘‘wildlife or plant species that are 
important to the tribe for cultural 
purposes.’’ Likewise, if any member of 
the public specifically requests 
information regarding the analysis of 
effects of a proposed action on a specific 
identified area, the bureau would 
provide that information. 

This being said, the requirement to 
engage in government-to-government 
consultation with Indian tribes is a 
requirement apart from NEPA, and, in 
effect, broadens any consultation that 
needs to take place as a function of 
compliance with NEPA. The 
Department has other, more specific 
directives addressing government-to-
government consultation, as well as 
how the Department is to fulfill its trust 
responsibilities. See, e.g., 512 DM 2: 
‘‘Departmental Responsibilities for 
Indian Trust Resources’’; ECM97–2 
‘‘Departmental Responsibilities for 
Indian Trust Resources and Indian 
Sacred Sites on Federal Lands’’. 

Comment: One commenter 
encouraged the Department to provide 
for better coordination with permit 
applicants when the federal action being 
examined involves the issuance of a 
federal permit or authorization. 

Response: Please see discussion, 
above, regarding paragraph 46.430(a). 

Section 46.440 Eliminating 
duplication with State and local 
procedures. This section allows a State 
agency to jointly prepare an EIS, if 
applicable. 

No comments were received 
addressing this provision. 

Section 46.445 Preparing a 
legislative EIS. This section ensures 
that, when appropriate, a legislative EIS 
will be included as a part of the formal 
transmittal of a legislative proposal to 
the Congress. 

No comments were received 
addressing this provision. 

Section 46.450 Identifying the 
environmentally preferable alternative. 
This section provides for identifying the 
environmentally preferable alternative 
in the ROD. 

Comment: One commenter supported 
this part of the proposed rule as it is 
written. Multiple commenters oppose 
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this section of the proposed rule and 
urge the Department to delete this 
section from the proposed rule. They 
believed ‘‘that this provision is not 
necessary in light of the existing CEQ 
regulation found at 40 CFR 1505.2.’’ In 
the event that Department does not 
remove this section from the proposed 
rule, these commenters recommended 
that the Department revise this section 
to include clarification that this rule in 
no way obligates agencies to identify 
and select an ‘‘environmentally 
preferable alternative’’ during its NEPA 
analysis. 

Response: The Department 
appreciates these comments, but 
believes this provision is necessary to 
distinguish between ‘‘identifying’’ and 
‘‘selecting’’ an environmentally 
preferable alternative, both for 
Departmental personnel and members of 
the public. Although the 
environmentally preferable alternative 
must be identified in the ROD, the RO 
is not required to select the 
environmentally preferable alternative 
as the alternative that will be 
implemented. No change is made in the 
final rule. 

Procedural Requirements 

Regulatory Planning and Review (E.O. 
12866) 

This is a significant rule and has been 
reviewed by the Office of Management 
and Budget (OMB) under Executive 
Order 12866. This rule: 

(1) Is not an economically significant 
action because it will not have an 
annual effect of $100 million or more on 
the economy nor adversely affect 
productivity, competition, jobs, the 
environment, public health or safety, 
nor state or local governments. 

(2) Will not interfere with an action 
taken or planned by another agency. 

(3) Will not alter the budgetary impact 
of entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients of such programs. 

(4) Raises novel policy and legal 
issues. It is a significant rulemaking 
action subject to OMB review because of 
the extensive interest in Department 
planning and decision making relating 
to NEPA. 

In accordance with the Office of 
Management and Budget (OMB) 
Circular A–4, ‘‘Regulatory Analysis,’’ 
the Department has conducted a cost/ 
benefit analysis. The analysis compared 
the costs and benefits associated with 
the current condition of having 
Departmental implementing procedures 
combined with Departmental 
explanatory guidance in the DM and the 
condition of having implementing 

direction in regulations and explanatory 
guidance in the DM. 

Many benefits and costs associated 
with the rule are not quantifiable. Some 
of the benefits of this rule include 
collaborative and participatory public 
involvement to more fully address 
public concerns, timely and focused 
environmental analysis, and flexibility 
in preparation of environmental 
documents. These will be positive 
effects of the new rule. 

Moving NEPA procedures from the 
DM to regulations is expected to provide 
a variety of potential beneficial effects. 
This rule would meet the requirements 
of 40 CFR 1507.3 by placing the 
Department’s implementing procedures 
in their proper regulatory position. The 
Department will maintain Department-
and bureau-specific directives in the 
DM and bureau handbooks to assist 
field offices. This will facilitate timely 
bureau responses to procedural 
interpretations, training needs, and 
editorial changes to addresses and 
Internet links to assist bureaus when 
implementing the NEPA process. 
Finally, the changes to the Department 
NEPA procedures are intended to 
provide the Department specific options 
to meet the intent of NEPA through 
increased emphasis on collaboration 
and the use of a consensus-based 
approach when practicable. 

Thus, while no single effect of this 
rule creates a significant quantifiable 
improvement, the benefits outlined 
above taken together create the potential 
for visible improvements in the 
Department’s NEPA program. Further 
discussion of the costs and benefits 
associated with the rule is contained in 
the economic analysis which is 
incorporated in the administrative 
record for this rulemaking and may be 
accessed on the Department’s Office of 
Environmental Policy and Compliance 
Web site located at: http://www.doi.gov/ 
oepc. 

Regulatory Flexibility Act 

The Department certifies that this 
document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). 
This document provides the Department 
with policy and procedures under 
NEPA and does not compel any other 
party to conduct any action. 

Congressional Review Act 

The Administrator of the Office of 
Information and Regulatory Affairs has 
determined that this rule is not a major 
rule under 5 U.S.C. 804(2). 

Unfunded Mandates Reform Act 

Under Title II of the Unfunded 
Mandates Reform Act of 1995 (2 U.S.C. 
1531–1538), the Department has 
assessed the effects of this rule on State, 
local, and tribal governments and the 
private sector. This rule does not 
compel the expenditure of $100 million 
or more by any State, local, or tribal 
government or anyone in the private 
sector. Therefore, a statement under 
section 202 of the Act is not required. 

Takings (E.O. 12630) 

This rule has been analyzed in 
accordance with the principles and 
criteria contained in E.O. 12630, 
Governmental Actions and Interference 
with Constitutionally Protected Property 
Rights, and it has been determined that 
the rule does not pose the risk of a 
taking of Constitutionally protected 
private property. 

Federalism (E.O. 13132) 

The Department has considered this 
rule under the requirements of E.O. 
13132, Federalism. The Department has 
concluded that the rule conforms to the 
federalism principles set out in this 
E.O.; will not impose any compliance 
costs on the States; and will not have 
substantial direct effects on the States or 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, the 
Department has determined that no 
further assessment of federalism 
implications is necessary. 

Civil Justice Reform (E.O. 12988) 

This rule complies with the 
requirements of E.O. 12988. 
Specifically, this rule: 

(a) Does not unduly burden the 
judicial system; 

(b) Meets the criteria of section 3(a) 
requiring that all regulations be 
reviewed to eliminate errors and 
ambiguity, and be written to minimize 
litigation; and 

(c) Meets the criteria of section 3(b)(2) 
requiring that all regulations be written 
in clear language and contain clear legal 
standards. 

Consultation With Indian Tribes (E.O. 
13175) 

In accordance with E.O. 13175 of 
November 6, 2000, and 512 DM 2, we 
have assessed this document’s impact 
on tribal trust resources and have 
determined that it does not directly 
affect tribal resources since it describes 
the Department’s procedures for its 
compliance with NEPA. 
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Paperwork Reduction Act 

This rule does not contain 
information collections subject to OMB 
approval under the Paperwork 
Reduction Act (44 U.S.C. 3501, et seq.). 

National Environmental Policy Act 

The CEQ does not direct agencies to 
prepare a NEPA analysis or document 
before establishing agency procedures 
that supplement the CEQ regulations for 
implementing NEPA. Agency NEPA 
procedures are procedural guidance to 
assist agencies in the fulfillment of 
agency responsibilities under NEPA, but 
are not the agency’s final determination 
of what level of NEPA analysis is 
required for a particular proposed 
action. The requirements for 
establishing agency NEPA procedures 
are set forth at 40 CFR 1505.1 and 
1507.3. The determination that 
establishing agency NEPA procedures 
does not require NEPA analysis and 
documentation has been upheld in 
Heartwood, Inc. v. U.S. Forest Service, 
73 F. Supp. 2d 962, 972–73 (S.D. III. 
1999), aff’d 230 F.3d 947. 954–55 (7th 
Cir. 2000). 

Data Quality Act 

In developing this rule we did not 
conduct or use a study requiring peer 
review under the Data Quality Act (Pub. 
L. 106–554). 

Effects on the Energy Supply (E.O. 
13211) 

This rule is not a significant energy 
action under the definition in E.O. 
13211. A Statement of Energy Effects is 
not required. 

Clarity of This Rule 

We are required by E.O.s 12866 and 
12988 and by the Presidential 
Memorandum of June 1, 1998, to write 
all rules in plain language. This means 
that each rule we publish must: 
—Be logically organized;  
—Use the active voice to address  

readers directly; 
—Use clear language rather than jargon; 
—Be divided into short sections and 

sentences; and 
—Use lists and tables wherever 

possible. 

If you feel that we have not met these 
requirements, send us comments as 
instructed in the ADDRESSES section. To 
better help us revise the rule, your 
comments should be as specific as 
possible. For example, you should tell 
us the numbers of the sections or 
paragraphs that you find unclear, which 
sections or sentences are too long, the 
sections where you think lists or tables 
would be useful, etc. 

List of Subjects in 43 CFR part 46 
Environmental protection, EISs. 
Dated: September 30, 2008. 

James E. Cason, 
Associate Deputy Secretary. 

■ For the reasons given in the preamble, 
the Office of the Secretary is adding a 
new part 46 to Subtitle A of title 43 of 
the Code of Federal Regulations to read 
as follows: 

PART 46—IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL POLICY 
ACT OF 1969 

Sec. 

Subpart A—General Information 
46.10 Purpose of this part. 
46.20 How to use this part. 
46.30 Definitions. 

Subpart B—Protection and Enhancement of 
Environmental Quality 
46.100 Federal action subject to the 

procedural requirements of NEPA. 
46.105 Using a contractor to prepare 

environmental documents. 
46.110 Incorporating consensus-based 

management. 
46.115 Consideration of past actions in 

analysis of cumulative effects. 
46.120 Using existing environmental 

analyses prepared pursuant to NEPA and 
the Council on Environmental Quality 
regulations. 

46.125 Incomplete or unavailable 
information. 

46.130 Mitigation measures in analyses. 
46.135 Incorporation of referenced 

documents into NEPA analysis. 
46.140 Using tiered documents. 
46.145 Using adaptive management. 
46.150 Emergency responses. 
46.155 Consultation, coordination, and 

cooperation with other agencies. 
46.160 Limitations on actions during the 

NEPA analysis process. 
46.170 Environmental effects abroad of 

major Federal actions. 

Subpart C—Initiating the NEPA Process 
46.200 Applying NEPA early. 
46.205 Actions categorically excluded from 

further NEPA review. 
46.210 Listing of Departmental Categorical 

Exclusions. 
46.215 Categorical Exclusions: 

Extraordinary circumstances. 
46.220 How to designate lead agencies. 
46.225 How to select cooperating agencies. 
46.230 Role of cooperating agencies in the 

NEPA process. 
46.235 NEPA scoping process. 
46.240 Establishing time limits for the 

NEPA process. 

Subpart D—Environmental Assessments 
46.300 Purpose of an environmental 

assessment and when it must be 
prepared. 

46.305 Public involvement in the 
environmental assessment process. 

46.310 Contents of an environmental 
assessment. 

46.315 How to format an environmental 
assessment. 

46.320 Adopting environmental 
assessments prepared by another agency, 
entity, or person. 

46.325 Conclusion of the environmental 
assessment process. 

Subpart E—Environmental Impact 
Statements 

46.400 Timing of environmental impact 
statement development. 

46.405 Remaining within page limits. 
46.415 Environmental impact statement 

content, alternatives, circulation and 
filing requirements. 

46.420 Terms used in an environmental 
impact statement. 

46.425 Identification of the preferred 
alternative in an environmental impact 
statement. 

46.430 Environmental review and 
consultation requirements. 

46.435 Inviting comments. 
46.440 Eliminating duplication with State 

and local procedures. 
46.445 Preparing a legislative 

environmental impact statement. 
46.450 Identifying the environmentally 

preferable alternative. 

Authority: 42 U.S.C. 4321 et seq. (The 
National Environmental Policy Act of 1969, 
as amended); Executive Order 11514, 
(Protection and Enhancement of 
Environmental Quality (March 5, 1970, as 
amended by Executive Order 11991, May 24, 
1977)); 40 CFR parts 1500–1508 (43 FR 
55978) (National Environmental Policy Act, 
Implementation of Procedural Provisions). 

Subpart A—General Information 

§ 46.10 Purpose of this part. 
(a) This part establishes procedures 

for the Department, and its constituent 
bureaus, to use for compliance with: 

(1) The National Environmental 
Policy Act (NEPA) of 1969, as amended 
(42 U.S.C. 4321 et seq.); and 

(2) The Council on Environmental 
Quality (CEQ) regulations for 
implementing the procedural provisions 
of NEPA (40 CFR parts 1500–1508). 

(b) Consistent with 40 CFR 1500.3, it 
is the Department’s intention that any 
trivial violation of these regulations will 
not give rise to any independent cause 
of action. 

§ 46.20 How to use this part. 
(a) This part supplements, and is to be 

used in conjunction with, the CEQ 
regulations except where it is 
inconsistent with other statutory 
requirements. The following table 
shows the corresponding CEQ 
regulations for the sections in subparts 
A—E of this part. Some sections in 
those subparts do not have a 
corresponding CEQ regulation. 

Subpart A 40 CFR 
46.10 Parts 1500–1508 
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46.20 No corresponding CEQ 
regulation 

46.30 No corresponding CEQ 
regulation 

Subpart B 

46.100 1508.14, 1508.18, 1508.23 
46.105 1506.5 
46.110 No corresponding CEQ 

regulation 
46.115 1508.7 
46.120 1502.9, 1502.20, 1502.21, 

1506.3 
46.125 1502.22 
46.130 1502.14 
46.135 1502.21 
46.140 1502.20 
46.145 No corresponding CEQ 

regulation 
46.150 1506.11 
46.155 1502.25, 1506.2 
46.160 1506.1 
46.170 No corresponding CEQ 

regulation 

Subpart C 

46.200 1501.2 
46.205 1508.4 
46.210 1508.4 
46.215 1508.4 
46.220 1501.5 
46.225 1501.6 
46.230 1501.6 
46.235 1501.7 
46.240 1501.8 

Subpart D 

46.300 1501.3 
46.305 1501.7, 1506.6 
46.310 1508.9 
46.315 No corresponding CEQ 

regulation 
46.320 1506.3 
46.325 1501.4 

Subpart E 

46.400 1502.5 
46.405 1502.7 
46.415 1502.10 
46.420 1502.14 
46.425 1502.14 
46.430 1502.25 
46.435 1503 
46.440 1506.2 
46.445 1506.8 
46.450 1505.2 

(b) The Responsible Official will 
ensure that the decision making process 
for proposals subject to this part 
includes appropriate NEPA review. 

(c) During the decision making 
process for each proposal subject to this 
part, the Responsible Official shall 
consider the relevant NEPA documents, 
public and agency comments (if any) on 
those documents, and responses to 
those comments, as part of 
consideration of the proposal and, 
except as specified in paragraphs 

46.210(a) through (j), shall include such 
documents, including supplements, 
comments, and responses as part of the 
administrative file. 

(d) The Responsible Official’s 
decision on a proposed action shall be 
within the range of alternatives 
discussed in the relevant environmental 
document. The Responsible Official’s 
decision may combine elements of 
alternatives discussed in the relevant 
environmental document if the effects of 
such combined elements of alternatives 
are reasonably apparent from the 
analysis in the relevant environmental 
document. 

(e) For situations involving an 
applicant, the Responsible Official 
should initiate the NEPA process upon 
acceptance of an application for a 
proposed Federal action. The 
Responsible Official must publish or 
otherwise provide policy information 
and make staff available to advise 
potential applicants of studies or other 
information, such as costs, foreseeably 
required for later Federal action. 

§ 46.30 Definitions. 
For purposes of this part, the 

following definitions supplement terms 
defined at 40 CFR parts 1500–1508. 

Adaptive management is a system of 
management practices based on clearly 
identified outcomes and monitoring to 
determine whether management actions 
are meeting desired outcomes; and, if 
not, facilitating management changes 
that will best ensure that outcomes are 
met or re-evaluated. Adaptive 
management recognizes that knowledge 
about natural resource systems is 
sometimes uncertain. 

Bureau means bureau, office, service, 
or survey within the Department of the 
Interior. 

Community-based training in the 
NEPA context is the training of local 
participants together with Federal 
participants in the workings of the 
environmental planning effort as it 
relates to the local community(ies). 

Controversial refers to circumstances 
where a substantial dispute exists as to 
the environmental consequences of the 
proposed action and does not refer to 
the existence of opposition to a 
proposed action, the effect of which is 
relatively undisputed. 

Environmental Statement Memoranda 
(ESM) are a series of instructions issued 
by the Department’s Office of 
Environmental Policy and Compliance 
to provide information and explanatory 
guidance in the preparation, 
completion, and circulation of NEPA 
documents. 

Environmentally preferable 
alternative is the alternative required by 

40 CFR 1505.2(b) to be identified in a 
record of decision (ROD), that causes 
the least damage to the biological and 
physical environment and best protects, 
preserves, and enhances historical, 
cultural, and natural resources. The 
environmentally preferable alternative 
is identified upon consideration and 
weighing by the Responsible Official of 
long-term environmental impacts 
against short-term impacts in evaluating 
what is the best protection of these 
resources. In some situations, such as 
when different alternatives impact 
different resources to different degrees, 
there may be more than one 
environmentally preferable alternative. 

No action alternative. 
(1) This term has two interpretations. 

First ‘‘no action’’ may mean ‘‘no 
change’’ from a current management 
direction or level of management 
intensity (e.g., if no ground-disturbance 
is currently underway, no action means 
no ground-disturbance). Second ‘‘no 
action’’ may mean ‘‘no project’’ in cases 
where a new project is proposed for 
implementation. 

(2) The Responsible Official must 
determine the ‘‘no action’’ alternative 
consistent with one of the definitions in 
paragraph (1) of this definition and 
appropriate to the proposed action to be 
analyzed in an environmental impact 
statement. The no action alternative 
looks at effects of not approving the 
action under consideration. 

Proposed action. This term refers to 
the bureau activity under consideration. 
It includes the bureau’s exercise of 
discretion over a non-Federal entity’s 
planned activity that falls under a 
Federal agency’s authority to issue 
permits, licenses, grants, rights-of-way, 
or other common Federal approvals, 
funding, or regulatory instruments. The 
proposed action: 

(1) Is not necessarily, but may 
become, during the NEPA process, the 
bureau preferred alternative or (in a 
record of decision for an environmental 
impact statement, in accordance with 40 
CFR 1505.2) an environmentally 
preferable alternative; and 

(2) Must be clearly described in order 
to proceed with NEPA analysis. 

Reasonably foreseeable future actions 
include those federal and non-federal 
activities not yet undertaken, but 
sufficiently likely to occur, that a 
Responsible Official of ordinary 
prudence would take such activities 
into account in reaching a decision. 
These federal and non-federal activities 
that must be taken into account in the 
analysis of cumulative impact include, 
but are not limited to, activities for 
which there are existing decisions, 
funding, or proposals identified by the 
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bureau. Reasonably foreseeable future 
actions do not include those actions that 
are highly speculative or indefinite. 

Responsible Official is the bureau 
employee who is delegated the authority 
to make and implement a decision on a 
proposed action and is responsible for 
ensuring compliance with NEPA. 

Subpart B—Protection and 
Enhancement of Environmental Quality 

§ 46.100 Federal action subject to the 
procedural requirements of NEPA. 

(a) A bureau proposed action is 
subject to the procedural requirements 
of NEPA if it would cause effects on the 
human environment (40 CFR 1508.14), 
and is subject to bureau control and 
responsibility (40 CFR 1508.18). The 
determination of whether a proposed 
action is subject to the procedural 
requirements of NEPA depends on the 
extent to which bureaus exercise control 
and responsibility over the proposed 
action and whether Federal funding or 
approval are necessary to implement it. 
If Federal funding is provided with no 
Federal agency control as to the 
expenditure of such funds by the 
recipient, NEPA compliance is not 
necessary. The proposed action is not 
subject to the procedural requirements 
of NEPA if it is exempt from the 
requirements of section 102(2) of NEPA. 

(b) A bureau shall apply the 
procedural requirements of NEPA when 
the proposal is developed to the point 
that: 

(1) The bureau has a goal and is 
actively preparing to make a decision on 
one or more alternative means of 
accomplishing that goal; and 

(2) The effects of the proposed action 
can be meaningfully evaluated (40 CFR 
1508.23). 

§ 46.105 Using a contractor to prepare 
environmental documents. 

A Responsible Official may use a 
contractor to prepare any environmental 
document in accordance with the 
standards of 40 CFR 1506.5(b) and (c). 
If a Responsible Official uses a 
contractor, the Responsible Official 
remains responsible for: 

(a) Preparation and adequacy of the 
environmental documents; and 

(b) Independent evaluation of the 
environmental documents after their 
completion. 

§ 46.110 Incorporating consensus-based 
management. 

(a) Consensus-based management 
incorporates direct community 
involvement in consideration of bureau 
activities subject to NEPA analyses, 
from initial scoping to implementation 
of the bureau decision. It seeks to 

achieve agreement from diverse 
interests on the goals of, purposes of, 
and needs for bureau plans and 
activities, as well as the methods 
anticipated to carry out those plans and 
activities. For the purposes of this Part, 
consensus-based management involves 
outreach to persons, organizations or 
communities who may be interested in 
or affected by a proposed action with an 
assurance that their input will be given 
consideration by the Responsible 
Official in selecting a course of action. 

(b) In incorporating consensus-based 
management in the NEPA process, 
bureaus should consider any consensus-
based alternative(s) put forth by those 
participating persons, organizations or 
communities who may be interested in 
or affected by the proposed action. 
While there is no guarantee that any 
particular consensus-based alternative 
will be considered to be a reasonable 
alternative or be identified as the 
bureau’s preferred alternative, bureaus 
must be able to show that the reasonable 
consensus-based alternative, if any, is 
reflected in the evaluation of the 
proposed action and discussed in the 
final decision. To be selected for 
implementation, a consensus-based 
alternative must be fully consistent with 
NEPA, the CEQ regulations, and all 
applicable statutory and regulatory 
provisions, as well as Departmental and 
bureau written policies and guidance. 

(c) The Responsible Official must, 
whenever practicable, use a consensus-
based management approach to the 
NEPA process. 

(d) If the Responsible Official 
determines that the consensus-based 
alternative, if any, is not the preferred 
alternative, he or she must state the 
reasons for this determination in the 
environmental document. 

(e) When practicing consensus-based 
management in the NEPA process, 
bureaus must comply with all 
applicable laws, including any 
applicable provisions of the Federal 
Advisory Committee Act (FACA). 

§ 46.115 Consideration of past actions in 
the analysis of cumulative effects. 

When considering the effects of past 
actions as part of a cumulative effects 
analysis, the Responsible Official must 
analyze the effects in accordance with 
40 CFR 1508.7 and in accordance with 
relevant guidance issued by the Council 
on Environmental Quality, such as ‘‘The 
Council on Environmental Quality 
Guidance Memorandum on 
Consideration of Past Actions in 
Cumulative Effects Analysis’’ dated June 
24, 2005, or any superseding Council on 
Environmental Quality guidance. 

§ 46.120 Using existing environmental 
analyses prepared pursuant to NEPA and 
the Council on Environmental Quality 
regulations. 

(a) When available, the Responsible 
Official should use existing NEPA 
analyses for assessing the impacts of a 
proposed action and any alternatives. 
Procedures for adoption or 
incorporation by reference of such 
analyses must be followed where 
applicable. 

(b) If existing NEPA analyses include 
data and assumptions appropriate for 
the analysis at hand, the Responsible 
Official should use these existing NEPA 
analyses and/or their underlying data 
and assumptions where feasible. 

(c) An existing environmental 
analysis prepared pursuant to NEPA 
and the Council on Environmental 
Quality regulations may be used in its 
entirety if the Responsible Official 
determines, with appropriate supporting 
documentation, that it adequately 
assesses the environmental effects of the 
proposed action and reasonable 
alternatives. The supporting record 
must include an evaluation of whether 
new circumstances, new information or 
changes in the action or its impacts not 
previously analyzed may result in 
significantly different environmental 
effects. 

(d) Responsible Officials should make 
the best use of existing NEPA 
documents by supplementing, tiering to, 
incorporating by reference, or adopting 
previous NEPA environmental analyses 
to avoid redundancy and unnecessary 
paperwork. 

§ 46.125 Incomplete or unavailable 
information. 

In circumstances where the 
provisions of 40 CFR 1502.22 apply, 
bureaus must consider all costs to 
obtain information. These costs include 
monetary costs as well as other non-
monetized costs when appropriate, such 
as social costs, delays, opportunity 
costs, and non-fulfillment or non-timely 
fulfillment of statutory mandates. 

§ 46.130 Mitigation measures in analyses. 

(a) Bureau proposed action. The 
analysis of the proposed action and any 
alternatives must include an analysis of 
the effects of the proposed action or 
alternative as well as analysis of the 
effects of any appropriate mitigation 
measures or best management practices 
that are considered. The mitigation 
measures can be analyzed either as 
elements of alternatives or in a separate 
discussion of mitigation. 

(b) Applicant proposals (i.e., bureau 
decision-making on such proposals is 
the proposed action). An applicant’s 
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proposal presented to the bureau for 
analysis must include any ameliorative 
design elements (including stipulations, 
conditions, or best management 
practices), required to make the 
proposal conform to applicable legal 
requirements, as well as any voluntary 
ameliorative design element(s). The 
effects of any mitigation measures other 
than the ameliorative design elements 
included in the applicant’s proposal 
must also be analyzed. The analysis of 
these mitigation measures can be 
structured as a matter of consideration 
of alternatives to approving the 
applicant’s proposal or as separate 
mitigation measures to be imposed on 
any alternative selected for 
implementation. 

§ 46.135 Incorporation of referenced 
documents into NEPA analysis. 

(a) The Responsible Official must 
determine that the analysis and 
assumptions used in the referenced 
document are appropriate for the 
analysis at hand. 

(b) Citations of specific information or 
analysis from other source documents 
should include the pertinent page 
numbers or other relevant identifying 
information. 

(c) Publications incorporated into 
NEPA analysis by reference must be 
listed in the bibliography. Such 
publications must be readily available 
for review and, when not readily 
available, they must be made available 
for review as part of the record 
supporting the proposed action. 

§ 46.140 Using tiered documents. 
A NEPA document that tiers to 

another broader NEPA document in 
accordance with 40 CFR 1508.28 must 
include a finding that the conditions 
and environmental effects described in 
the broader NEPA document are still 
valid or address any exceptions. 

(a) Where the impacts of the narrower 
action are identified and analyzed in the 
broader NEPA document, no further 
analysis is necessary, and the previously 
prepared document can be used for 
purposes of the pending action. 

(b) To the extent that any relevant 
analysis in the broader NEPA document 
is not sufficiently comprehensive or 
adequate to support further decisions, 
the tiered NEPA document must explain 
this and provide any necessary analysis. 

(c) An environmental assessment 
prepared in support of an individual 
proposed action can be tiered to a 
programmatic or other broader-scope 
environmental impact statement. An 
environmental assessment may be 
prepared, and a finding of no significant 
impact reached, for a proposed action 

with significant effects, whether direct, 
indirect, or cumulative, if the 
environmental assessment is tiered to a 
broader environmental impact statement 
which fully analyzed those significant 
effects. Tiering to the programmatic or 
broader-scope environmental impact 
statement would allow the preparation 
of an environmental assessment and a 
finding of no significant impact for the 
individual proposed action, so long as 
any previously unanalyzed effects are 
not significant. A finding of no 
significant impact other than those 
already disclosed and analyzed in the 
environmental impact statement to 
which the environmental assessment is 
tiered may also be called a ‘‘finding of 
no new significant impact.’’ 

§ 46.145 Using adaptive management. 
Bureaus should use adaptive 

management, as appropriate, 
particularly in circumstances where 
long-term impacts may be uncertain and 
future monitoring will be needed to 
make adjustments in subsequent 
implementation decisions. The NEPA 
analysis conducted in the context of an 
adaptive management approach should 
identify the range of management 
options that may be taken in response 
to the results of monitoring and should 
analyze the effects of such options. The 
environmental effects of any adaptive 
management strategy must be evaluated 
in this or subsequent NEPA analysis. 

§ 46.150 Emergency responses. 
This section applies only if the 

Responsible Official determines that an 
emergency exists that makes it 
necessary to take urgently needed 
actions before preparing a NEPA 
analysis and documentation in 
accordance with the provisions in 
subparts D and E of this part. 

(a) The Responsible Official may take 
those actions necessary to control the 
immediate impacts of the emergency 
that are urgently needed to mitigate 
harm to life, property, or important 
natural, cultural, or historic resources. 
When taking such actions, the 
Responsible Official shall take into 
account the probable environmental 
consequences of these actions and 
mitigate foreseeable adverse 
environmental effects to the extent 
practical. 

(b) The Responsible Official shall 
document in writing the determination 
that an emergency exists and describe 
the responsive action(s) taken at the 
time the emergency exists. The form of 
that documentation is within the 
discretion of the Responsible Official. 

(c) If the Responsible Official 
determines that proposed actions taken 

in response to an emergency, beyond 
actions noted in paragraph (a) of this 
section, are not likely to have significant 
environmental impacts, the Responsible 
Official shall document that 
determination in an environmental 
assessment and a finding of no 
significant impact prepared in 
accordance with this part, unless 
categorically excluded (see subpart C of 
this part). If the Responsible Official 
finds that the nature and scope of the 
subsequent actions related to the 
emergency require taking such proposed 
actions prior to completing an 
environmental assessment and a finding 
of no significant impact, the 
Responsible Official shall consult with 
the Office of Environmental Policy and 
Compliance about alternative 
arrangements for NEPA compliance. 
The Assistant Secretary, Policy 
Management and Budget or his/her 
designee may grant an alternative 
arrangement. Any alternative 
arrangement must be documented. 
Consultation with the Department must 
be coordinated through the appropriate 
bureau headquarters. 

(d) The Department shall consult with 
CEQ about alternative arrangements as 
soon as possible if the Responsible 
Official determines that proposed 
actions, taken in response to an 
emergency, beyond actions noted in 
paragraph (a) of this section, are likely 
to have significant environmental 
impacts. The Responsible Official shall 
consult with appropriate bureau 
headquarters and the Department, about 
alternative arrangements as soon as the 
Responsible Official determines that the 
proposed action is likely to have a 
significant environmental effect. Such 
alternative arrangements will apply only 
to the proposed actions necessary to 
control the immediate impacts of the 
emergency. Other proposed actions 
remain subject to NEPA analysis and 
documentation in accordance with this 
part. 

§ 46.155 Consultation, coordination, and 
cooperation with other agencies. 

The Responsible Official must 
whenever possible consult, coordinate, 
and cooperate with relevant State, local, 
and tribal governments and other 
bureaus and Federal agencies 
concerning the environmental effects of 
any Federal action within the 
jurisdictions or related to the interests of 
these entities. 

§ 46.160 Limitations on actions during the 
NEPA analysis process. 

During the preparation of a program 
or plan NEPA document, the 
Responsible Official may undertake any 
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major Federal action in accordance with 
40 CFR 1506.1 when that action is 
within the scope of, and analyzed in, an 
existing NEPA document supporting the 
current plan or program, so long as there 
is adequate NEPA documentation to 
support the individual action. 

§ 46.170 Environmental effects abroad of 
major Federal actions. 

(a) In order to facilitate informed 
decision-making, the Responsible 
Official having ultimate responsibility 
for authorizing and approving proposed 
actions encompassed by the provisions 
of Executive Order (EO) 12114 shall 
follow the provisions and procedures of 
that EO. EO 12114 ‘‘represents the 
United States government’s exclusive 
and complete determination of the 
procedural and other actions to be taken 
by Federal agencies to further the 
purpose of the National Environmental 
Policy Act, with respect to the 
environment outside the United States, 
its territories and possessions.’’ 

(b) When implementing EO 12114, 
bureaus shall coordinate with the 
Department. The Department shall then 
consult with the Department of State, 
which shall coordinate all 
communications by the Department 
with foreign governments concerning 
environmental agreements and other 
arrangements in implementing EO 
12114. 

Subpart C—Initiating the NEPA 
Process 

§ 46.200 Applying NEPA early. 
(a) For any potentially major proposed 

Federal action (40 CFR 1508.23 and 
1508.18) that may have potentially 
significant environmental impacts, 
bureaus must coordinate, as early as 
feasible, with: 

(1) Any other bureaus or Federal 
agencies, State, local, and tribal 
governments having jurisdiction by law 
or special expertise; and 

(2) Appropriate Federal, State, local, 
and tribal governments authorized to 
develop and enforce environmental 
standards or to manage and protect 
natural resources or other aspects of the 
human environment. 

(b) Bureaus must solicit the 
participation of all those persons or 
organizations that may be interested or 
affected as early as possible, such as at 
the time an application is received or 
when the bureau initiates the NEPA 
process for a proposed action. 

(c) Bureaus should provide, where 
practicable, any appropriate 
community-based training to reduce 
costs, prevent delays, and facilitate and 
promote efficiency in the NEPA process. 

(d) Bureaus should inform private or 
non-Federal applicants, to the extent 
feasible, of: 

(1) Any appropriate environmental 
information that the applicants must 
include in their applications; and 

(2) Any consultation with other 
Federal agencies, or State, local, or tribal 
governments that the applicant must 
accomplish before or during the 
application process. 

(e) Bureaus must inform applicants as 
soon as practicable of any responsibility 
they will bear for funding 
environmental analyses associated with 
their proposals. 

§ 46.205 Actions categorically excluded 
from further NEPA review. 

Categorical Exclusion means a 
category or kind of action that has no 
significant individual or cumulative 
effect on the quality of the human 
environment. See 40 CFR 1508.4. 

(a) Except as provided in paragraph 
(c) of this section, if an action is covered 
by a Departmental categorical exclusion, 
the bureau is not required to prepare an 
environmental assessment (see subpart 
D of this part) or an environmental 
impact statement (see subpart E of this 
part). If a proposed action does not meet 
the criteria for any of the listed 
Departmental categorical exclusions or 
any of the individual bureau categorical 
exclusions, then the proposed action 
must be analyzed in an environmental 
assessment or environmental impact 
statement. 

(b) The actions listed in section 
46.210 are categorically excluded, 
Department-wide, from preparation of 
environmental assessments or 
environmental impact statements. 

(c) The CEQ Regulations at 40 CFR 
1508.4 require agency procedures to 
provide for extraordinary circumstances 
in which a normally excluded action 
may have a significant environmental 
effect and require additional analysis 
and action. Section 46.215 lists the 
extraordinary circumstances under 
which actions otherwise covered by a 
categorical exclusion require analyses 
under NEPA. 

(1) Any action that is normally 
categorically excluded must be 
evaluated to determine whether it meets 
any of the extraordinary circumstances 
in section 46.215; if it does, further 
analysis and environmental documents 
must be prepared for the action. 

(2) Bureaus must work within existing 
administrative frameworks, including 
any existing programmatic agreements, 
when deciding how to apply any of the 
section 46.215 extraordinary 
circumstances. 

(d) Congress may establish categorical 
exclusions by legislation, in which case 
the terms of the legislation determine 
how to apply those categorical 
exclusions. 

§ 46.210 Listing of Departmental 
categorical exclusions. 

The following actions are 
categorically excluded under paragraph 
46.205(b), unless any of the 
extraordinary circumstances in section 
46.215 apply: 

(a) Personnel actions and 
investigations and personnel services 
contracts. 

(b) Internal organizational changes 
and facility and bureau reductions and 
closings. 

(c) Routine financial transactions 
including such things as salaries and 
expenses, procurement contracts (e.g., 
in accordance with applicable 
procedures and Executive Orders for 
sustainable or green procurement), 
guarantees, financial assistance, income 
transfers, audits, fees, bonds, and 
royalties. 

(d) Departmental legal activities 
including, but not limited to, such 
things as arrests, investigations, patents, 
claims, and legal opinions. This does 
not include bringing judicial or 
administrative civil or criminal 
enforcement actions which are outside 
the scope of NEPA in accordance with 
40 CFR 1508.18(a). 

(e) Nondestructive data collection, 
inventory (including field, aerial, and 
satellite surveying and mapping), study, 
research, and monitoring activities. 

(f) Routine and continuing 
government business, including such 
things as supervision, administration, 
operations, maintenance, renovations, 
and replacement activities having 
limited context and intensity (e.g., 
limited size and magnitude or short-
term effects). 

(g) Management, formulation, 
allocation, transfer, and reprogramming 
of the Department’s budget at all levels. 
(This does not exclude the preparation 
of environmental documents for 
proposals included in the budget when 
otherwise required.) 

(h) Legislative proposals of an 
administrative or technical nature 
(including such things as changes in 
authorizations for appropriations and 
minor boundary changes and land title 
transactions) or having primarily 
economic, social, individual, or 
institutional effects; and comments and 
reports on referrals of legislative 
proposals. 

(i) Policies, directives, regulations, 
and guidelines: that are of an 
administrative, financial, legal, 
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technical, or procedural nature; or 
whose environmental effects are too 
broad, speculative, or conjectural to 
lend themselves to meaningful analysis 
and will later be subject to the NEPA 
process, either collectively or case-by-
case. 

(j) Activities which are educational, 
informational, advisory, or consultative 
to other agencies, public and private 
entities, visitors, individuals, or the 
general public. 

(k) Hazardous fuels reduction 
activities using prescribed fire not to 
exceed 4,500 acres, and mechanical 
methods for crushing, piling, thinning, 
pruning, cutting, chipping, mulching, 
and mowing, not to exceed 1,000 acres. 
Such activities: 

(1) Shall be limited to areas— 
(i) In wildland-urban interface; and 
(ii) Condition Classes 2 or 3 in Fire 

Regime Groups I, II, or III, outside the 
wildland-urban interface; 

(2) Shall be identified through a 
collaborative framework as described in 
‘‘A Collaborative Approach for 
Reducing Wildland Fire Risks to 
Communities and the Environment 10-
Year Comprehensive Strategy 
Implementation Plan;’’ 

(3) Shall be conducted consistent with 
bureau and Departmental procedures 
and applicable land and resource 
management plans; 

(4) Shall not be conducted in 
wilderness areas or impair the 
suitability of wilderness study areas for 
preservation as wilderness; and 

(5) Shall not include the use of 
herbicides or pesticides or the 
construction of new permanent roads or 
other new permanent infrastructure; and 
may include the sale of vegetative 
material if the primary purpose of the 
activity is hazardous fuels reduction. 
(Refer to the ESM Series for additional, 
required guidance.) 

(l) Post-fire rehabilitation activities 
not to exceed 4,200 acres (such as tree 
planting, fence replacement, habitat 
restoration, heritage site restoration, 
repair of roads and trails, and repair of 
damage to minor facilities such as 
campgrounds) to repair or improve 
lands unlikely to recover to a 
management approved condition from 
wildland fire damage, or to repair or 
replace minor facilities damaged by fire. 
Such activities must comply with the 
following (Refer to the ESM Series for 
additional, required guidance.): 

(1) Shall be conducted consistent with 
bureau and Departmental procedures 
and applicable land and resource 
management plans; 

(2) Shall not include the use of 
herbicides or pesticides or the 

construction of new permanent roads or 
other new permanent infrastructure; and 

(3) Shall be completed within three 
years following a wildland fire. 

§ 46.215 Categorical Exclusions: 
Extraordinary circumstances. 

Extraordinary circumstances (see 
paragraph 46.205(c)) exist for individual 
actions within categorical exclusions 
that may meet any of the criteria listed 
in paragraphs (a) through (l) of this 
section. Applicability of extraordinary 
circumstances to categorical exclusions 
is determined by the Responsible 
Official. 

(a) Have significant impacts on public 
health or safety. 

(b) Have significant impacts on such 
natural resources and unique geographic 
characteristics as historic or cultural 
resources; park, recreation or refuge 
lands; wilderness areas; wild or scenic 
rivers; national natural landmarks; sole 
or principal drinking water aquifers; 
prime farmlands; wetlands (EO 11990); 
floodplains (EO 11988); national 
monuments; migratory birds; and other 
ecologically significant or critical areas. 

(c) Have highly controversial 
environmental effects or involve 
unresolved conflicts concerning 
alternative uses of available resources 
[NEPA section 102(2)(E)]. 

(d) Have highly uncertain and 
potentially significant environmental 
effects or involve unique or unknown 
environmental risks. 

(e) Establish a precedent for future 
action or represent a decision in 
principle about future actions with 
potentially significant environmental 
effects. 

(f) Have a direct relationship to other 
actions with individually insignificant 
but cumulatively significant 
environmental effects. 

(g) Have significant impacts on 
properties listed, or eligible for listing, 
on the National Register of Historic 
Places as determined by the bureau. 

(h) Have significant impacts on 
species listed, or proposed to be listed, 
on the List of Endangered or Threatened 
Species or have significant impacts on 
designated Critical Habitat for these 
species. 

(i) Violate a Federal law, or a State, 
local, or tribal law or requirement 
imposed for the protection of the 
environment. 

(j) Have a disproportionately high and 
adverse effect on low income or 
minority populations (EO 12898). 

(k) Limit access to and ceremonial use 
of Indian sacred sites on Federal lands 
by Indian religious practitioners or 
significantly adversely affect the 
physical integrity of such sacred sites 
(EO 13007). 

(l) Contribute to the introduction, 
continued existence, or spread of 
noxious weeds or non-native invasive 
species known to occur in the area or 
actions that may promote the 
introduction, growth, or expansion of 
the range of such species (Federal 
Noxious Weed Control Act and EO 
13112). 

§ 46.220 How to designate lead agencies. 
(a) In most cases, the Responsible 

Official should designate one Federal 
agency as the lead with the remaining 
Federal, State, tribal governments, and 
local agencies assuming the role of 
cooperating agency. In this manner, the 
other Federal, State, and local agencies 
can work to ensure that the NEPA 
document will meet their needs for 
adoption and application to their related 
decision(s). 

(b) In some cases, a non-Federal 
agency (including a tribal government) 
must comply with State or local 
requirements that are comparable to the 
NEPA requirements. In these cases, the 
Responsible Official may designate the 
non-Federal agency as a joint lead 
agency. (See 40 CFR 1501.5 and 1506.2 
for a description of the selection of lead 
agencies, the settlement of lead agency 
disputes, and the use of joint lead 
agencies.) 

(c) In some cases, the Responsible 
Official may establish a joint lead 
relationship among several Federal 
agencies. If there is a joint lead, then 
one Federal agency must be identified 
as the agency responsible for filing the 
environmental impact statement with 
EPA. 

§ 46.225 How to select cooperating 
agencies. 

(a) An ‘‘eligible governmental entity’’ 
is: 

(1) Any Federal agency that is 
qualified to participate in the 
development of an environmental 
impact statement as provided for in 40 
CFR 1501.6 and 1508.5 by virtue of its 
jurisdiction by law, as defined in 40 
CFR 1508.15; 

(2) Any Federal agency that is 
qualified to participate in the 
development of an environmental 
impact statement by virtue of its special 
expertise, as defined in 40 CFR 1508.26; 
or 

(3) Any non-Federal agency (State, 
tribal, or local) with qualifications 
similar to those in paragraphs (a)(1) and 
(a)(2) of this section. 

(b) Except as described in paragraph 
(c) of this section, the Responsible 
Official for the lead bureau must invite 
eligible governmental entities to 
participate as cooperating agencies 



61320 Federal Register / Vol. 73, No. 200 / Wednesday, October 15, 2008 / Rules and Regulations 

when the bureau is developing an 
environmental impact statement. 

(c) The Responsible Official for the 
lead bureau must consider any request 
by an eligible governmental entity to 
participate in a particular 
environmental impact statement as a 
cooperating agency. If the Responsible 
Official for the lead bureau denies a 
request, or determines it is 
inappropriate to extend an invitation, he 
or she must state the reasons in the 
environmental impact statement. Denial 
of a request or not extending an 
invitation for cooperating agency status 
is not subject to any internal 
administrative appeals process, nor is it 
a final agency action subject to review 
under the Administrative Procedure 
Act, 5 U.S.C. 701 et seq. 

(d) Bureaus should work with 
cooperating agencies to develop and 
adopt a memorandum of understanding 
that includes their respective roles, 
assignment of issues, schedules, and 
staff commitments so that the NEPA 
process remains on track and within the 
time schedule. Memoranda of 
understanding must be used in the case 
of non-Federal agencies and must 
include a commitment to maintain the 
confidentiality of documents and 
deliberations during the period prior to 
the public release by the bureau of any 
NEPA document, including drafts. 

(e) The procedures of this section may 
be used for an environmental 
assessment. 

§ 46.230 Role of cooperating agencies in 
the NEPA process. 

In accordance with 40 CFR 1501.6, 
throughout the development of an 
environmental document, the lead 
bureau will collaborate, to the fullest 
extent possible, with all cooperating 
agencies concerning those issues 
relating to their jurisdiction and special 
expertise. Cooperating agencies may, by 
agreement with the lead bureau, help to 
do the following: 

(a) Identify issues to be addressed; 
(b) Arrange for the collection and/or 

assembly of necessary resource, 
environmental, social, economic, and 
institutional data; 

(c) Analyze data; 
(d) Develop alternatives; 
(e) Evaluate alternatives and estimate 

the effects of implementing each 
alternative; and 

(f) Carry out any other task necessary 
for the development of the 
environmental analysis and 
documentation. 

§ 46.235 NEPA scoping process. 
(a) Scoping is a process that continues 

throughout the planning and early 

stages of preparation of an 
environmental impact statement. 
Scoping is required for an 
environmental impact statement; 
scoping may be helpful during 
preparation of an environmental 
assessment, but is not required (see 
paragraph 46.305(a) Public involvement 
in the environmental assessment 
process). For an environmental impact 
statement, bureaus must use scoping to 
engage State, local and tribal 
governments and the public in the early 
identification of concerns, potential 
impacts, relevant effects of past actions 
and possible alternative actions. 
Scoping is an opportunity to introduce 
and explain the interdisciplinary 
approach and solicit information as to 
additional disciplines that should be 
included. Scoping also provides an 
opportunity to bring agencies and 
applicants together to lay the 
groundwork for setting time limits, 
expediting reviews where possible, 
integrating other environmental 
reviews, and identifying any major 
obstacles that could delay the process. 
The Responsible Official shall 
determine whether, in some cases, the 
invitation requirement in 40 CFR 
1501.7(a)(1) may be satisfied by 
including such an invitation in the 
notice of intent (NOI). 

(b) In scoping meetings, newsletters, 
or by other communication methods 
appropriate to scoping, the lead agency 
must make it clear that the lead agency 
is ultimately responsible for 
determining the scope of an 
environmental impact statement and 
that suggestions obtained during 
scoping are only options for the bureau 
to consider. 

§ 46.240 Establishing time limits for the 
NEPA process. 

(a) For each proposed action, on a 
case-by-case basis, bureaus shall: 

(1) Set time limits from the start to the 
finish of the NEPA analysis and 
documentation, consistent with the 
requirements of 40 CFR 1501.8 and 
other legal obligations, including 
statutory and regulatory timeframes; 

(2) Consult with cooperating agencies 
in setting time limits; and 

(3) Encourage cooperating agencies to 
meet established time frames. 

(b) Time limits should reflect the 
availability of Department and bureau 
personnel and funds. Efficiency of the 
NEPA process is dependent on the 
management capabilities of the lead 
bureau, which must assemble an 
interdisciplinary team and/or qualified 
staff appropriate to the type of project to 
be analyzed to ensure timely completion 
of NEPA documents. 

Subpart D—Environmental 
Assessments 

§ 46.300 Purpose of an environmental 
assessment and when it must be prepared. 

The purpose of an environmental 
assessment is to allow the Responsible 
Official to determine whether to prepare 
an environmental impact statement or a 
finding of no significant impact. 

(a) A bureau must ensure that an 
environmental assessment is prepared 
for all proposed Federal actions, except 
those: 

(1) That are covered by a categorical 
exclusion; 

(2) That are covered sufficiently by an 
earlier environmental document as 
determined and documented by the 
Responsible Official; or 

(3) For which the bureau has already 
decided to prepare an environmental 
impact statement. 

(b) A bureau may prepare an 
environmental assessment for any 
proposed action at any time to: 

(1) Assist in planning and decision-
making; 

(2) Further the purposes of NEPA 
when no environmental impact 
statement is necessary; or 

(3) Facilitate environmental impact 
statement preparation. 

§ 46.305 Public involvement in the 
environmental assessment process. 

(a) The bureau must, to the extent 
practicable, provide for public 
notification and public involvement 
when an environmental assessment is 
being prepared. However, the methods 
for providing public notification and 
opportunities for public involvement 
are at the discretion of the Responsible 
Official. 

(1) The bureau must consider 
comments that are timely received, 
whether specifically solicited or not. 

(2) Although scoping is not required, 
the bureau may apply a scoping process 
to an environmental assessment. 

(b) Publication of a ‘‘draft’’ 
environmental assessment is not 
required. Bureaus may seek comments 
on an environmental assessment if they 
determine it to be appropriate, such as 
when the level of public interest or the 
uncertainty of effects warrants, and may 
revise environmental assessments based 
on comments received without need of 
initiating another comment period. 

(c) The bureau must notify the public 
of the availability of an environmental 
assessment and any associated finding 
of no significant impact once they have 
been completed. Comments on a finding 
of no significant impact do not need to 
be solicited, except as required by 40 
CFR 1501.4(e)(2). 
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(d) Bureaus may allow cooperating 
agencies (as defined in § 46.225) to 
participate in developing environmental 
assessments. 

§ 46.310 Contents of an environmental 
assessment. 

(a) At a minimum, an environmental 
assessment must include brief 
discussions of: 

(1) The proposal; 
(2) The need for the proposal; 
(3) The environmental impacts of the 

proposed action; 
(4) The environmental impacts of the 

alternatives considered; and 
(5) A list of agencies and persons 

consulted. 
(b) When the Responsible Official 

determines that there are no unresolved 
conflicts about the proposed action with 
respect to alternative uses of available 
resources, the environmental 
assessment need only consider the 
proposed action and does not need to 
consider additional alternatives, 
including the no action alternative. (See 
section 102(2)(E) of NEPA). 

(c) In addition, an environmental 
assessment may describe a broader 
range of alternatives to facilitate 
planning and decision-making. 

(d) A proposed action or alternative(s) 
may include adaptive management 
strategies allowing for adjustment of the 
action during implementation. If the 
adjustments to an action are clearly 
articulated and pre-specified in the 
description of the alternative and fully 
analyzed, then the action may be 
adjusted during implementation 
without the need for further analysis. 
Adaptive management includes a 
monitoring component, approved 
adaptive actions that may be taken, and 
environmental effects analysis for the 
adaptive actions approved. 

(e) The level of detail and depth of 
impact analysis should normally be 
limited to the minimum needed to 
determine whether there would be 
significant environmental effects. 

(f) Bureaus may choose to provide 
additional detail and depth of analysis 
as appropriate in those environmental 
assessments prepared under paragraph 
46.300(b). 

(g) An environmental assessment 
must contain objective analyses that 
support conclusions concerning 
environmental impacts. 

§ 46.315 How to format an environmental 
assessment. 

(a) An environmental assessment may 
be prepared in any format useful to 
facilitate planning, decision-making, 
and appropriate public participation. 

(b) An environmental assessment may 
be accompanied by any other planning 

or decision-making document. The 
portion of the document that analyzes 
the environmental impacts of the 
proposal and alternatives must be 
clearly and separately identified and not 
spread throughout or interwoven into 
other sections of the document. 

§ 46.320 Adopting environmental 
assessments prepared by another agency, 
entity, or person. 

(a) A Responsible Official may adopt 
an environmental assessment prepared 
by another agency, entity, or person, 
including an applicant, if the 
Responsible Official: 

(1) Independently reviews the 
environmental assessment; and 

(2) Finds that the environmental 
assessment complies with this subpart 
and relevant provisions of the CEQ 
Regulations and with other program 
requirements. 

(b) When appropriate, the Responsible 
Official may augment the environmental 
assessment to be consistent with the 
bureau’s proposed action. 

(c) In adopting or augmenting the 
environmental assessment, the 
Responsible Official will cite the 
original environmental assessment. 

(d) The Responsible Official must 
ensure that its bureau’s public 
involvement requirements have been 
met before it adopts another agency’s 
environmental assessment. 

§ 46.325 Conclusion of the environmental 
assessment process. 

Upon review of the environmental 
assessment by the Responsible Official, 
the environmental assessment process 
concludes with one of the following: 

(1) A notice of intent to prepare an 
environmental impact statement; 

(2) A finding of no significant impact; 
or 

(3) A result that no further action is 
taken on the proposal. 

Subpart E—Environmental Impact 
Statements 

§ 46.400 Timing of environmental impact 
statement development. 

The bureau must prepare an 
environmental impact statement for 
each proposed major Federal action 
significantly affecting the quality of the 
human environment before making a 
decision on whether to proceed with the 
proposed action. 

§ 46.405 Remaining within page limits. 
To the extent possible, bureaus 

should use techniques such as 
incorporation of referenced documents 
into NEPA analysis (46.135) and tiering 
(46.140) in an effort to remain within 
the normal page limits stated in 40 CFR 
1502.7. 

§ 46.415 Environmental impact statement 
content, alternatives, circulation and filing 
requirements. 

The Responsible Official may use any 
environmental impact statement format 
and design as long as the statement is 
in accordance with 40 CFR 1502.10. 

(a) Contents. The environmental 
impact statement shall disclose: 

(1) A statement of the purpose and 
need for the action; 

(2) A description of the proposed 
action; 

(3) The environmental impact of the 
proposed action; 

(4) A brief description of the affected 
environment; 

(5) Any adverse environmental effects 
which cannot be avoided should the 
proposal be implemented; 

(6) Alternatives to the proposed 
action; 

(7) The relationship between local 
short-term uses of the human 
environment and the maintenance and 
enhancement of long-term productivity; 

(8) Any irreversible or irretrievable 
commitments of resources which would 
be involved in the proposed action 
should it be implemented; and 

(9) The process used to coordinate 
with other Federal agencies, State, tribal 
and local governments, and persons or 
organizations who may be interested or 
affected, and the results thereof. 

(b) Alternatives. The environmental 
impact statement shall document the 
examination of the range of alternatives 
(paragraph 46.420(c)). The range of 
alternatives includes those reasonable 
alternatives (paragraph 46.420(b)) that 
meet the purpose and need of the 
proposed action, and address one or 
more significant issues (40 CFR 
1501.7(a)(2–3)) related to the proposed 
action. Since an alternative may be 
developed to address more than one 
significant issue, no specific number of 
alternatives is required or prescribed. In 
addition to the requirements in 40 CFR 
1502.14, the Responsible Official has an 
option to use the following procedures 
to develop and analyze alternatives. 

(1) The analysis of the effects of the 
no-action alternative may be 
documented by contrasting the current 
condition and expected future condition 
should the proposed action not be 
undertaken with the impacts of the 
proposed action and any reasonable 
alternatives. 

(2) The Responsible Official may 
collaborate with those persons or 
organization that may be interested or 
affected to modify a proposed action 
and alternative(s) under consideration 
prior to issuing a draft environmental 
impact statement. In such cases the 
Responsible Official may consider these 
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modifications as alternatives 
considered. Before engaging in any 
collaborative processes, the Responsible 
Official must consider the Federal 
Advisory Committee Act (FACA) 
implications of such processes. 

(3) A proposed action or alternative(s) 
may include adaptive management 
strategies allowing for adjustment of the 
action during implementation. If the 
adjustments to an action are clearly 
articulated and pre-specified in the 
description of the alternative and fully 
analyzed, then the action may be 
adjusted during implementation 
without the need for further analysis. 
Adaptive management includes a 
monitoring component, approved 
adaptive actions that may be taken, and 
environmental effects analysis for the 
adaptive actions approved. 

(c) Circulating and filing draft and 
final environmental impact statements. 
(1) The draft and final environmental 
impact statements shall be filed with the 
Environmental Protection Agency’s 
Office of Federal Activities in 
Washington, DC (40 CFR 1506.9). 

(2) Requirements at 40 CFR 1506.9 
‘‘Filing requirements,’’ 40 CFR 1506.10 
‘‘Timing of agency action,’’ 40 CFR 
1502.9 ‘‘Draft, final, and supplemental 
statements,’’ and 40 CFR 1502.19 
‘‘Circulation of the environmental 
impact statement’’ shall only apply to 
draft, final, and supplemental 
environmental impact statements that 
are filed with EPA. 

§ 46.420 Terms used in an environmental 
impact statement. 

The following terms are commonly 
used to describe concepts or activities in 
an environmental impact statement: 

(a) Statement of purpose and need. In 
accordance with 40 CFR 1502.13, the 
statement of purpose and need briefly 
indicates the underlying purpose and 
need to which the bureau is responding. 

(1) In some instances it may be 
appropriate for the bureau to describe 
its ‘‘purpose’’ and its ‘‘need’’ as distinct 
aspects. The ‘‘need’’ for the action may 
be described as the underlying problem 
or opportunity to which the agency is 
responding with the action. The 
‘‘purpose’’ may refer to the goal or 
objective that the bureau is trying to 
achieve, and should be stated to the 
extent possible, in terms of desired 
outcomes. 

(2) When a bureau is asked to approve 
an application or permit, the bureau 
should consider the needs and goals of 
the parties involved in the application 
or permit as well as the public interest. 
The needs and goals of the parties 
involved in the application or permit 
may be described as background 

information. However, this description 
must not be confused with the bureau’s 
purpose and need for action. It is the 
bureau’s purpose and need for action 
that will determine the range of 
alternatives and provide a basis for the 
selection of an alternative in a decision. 

(b) Reasonable alternatives. In 
addition to the requirements of 40 CFR 
1502.14, this term includes alternatives 
that are technically and economically 
practical or feasible and meet the 
purpose and need of the proposed 
action. 

(c) Range of alternatives. This term 
includes all reasonable alternatives, or 
when there are potentially a very large 
number of alternatives then a reasonable 
number of examples covering the full 
spectrum of reasonable alternatives, 
each of which must be rigorously 
explored and objectively evaluated, as 
well as those other alternatives that are 
eliminated from detailed study with a 
brief discussion of the reasons for 
eliminating them. 40 CFR 1502.14. The 
Responsible Official must not consider 
alternatives beyond the range of 
alternatives discussed in the relevant 
environmental documents, but may 
select elements from several alternatives 
discussed. Moreover, the Responsible 
Official must, in fact, consider all the 
alternatives discussed in an 
environmental impact statement. 40 
CFR 1505.1 (e). 

(d) Preferred alternative. This term 
refers to the alternative which the 
bureau believes would best accomplish 
the purpose and need of the proposed 
action while fulfilling its statutory 
mission and responsibilities, giving 
consideration to economic, 
environmental, technical, and other 
factors. It may or may not be the same 
as the bureau’s proposed action, the 
non-Federal entity’s proposal or the 
environmentally preferable alternative. 

§ 46.425 Identification of the preferred 
alternative in an environmental impact 
statement. 

(a) Unless another law prohibits the 
expression of a preference, the draft 
environmental impact statement should 
identify the bureau’s preferred 
alternative or alternatives, if one or 
more exists. 

(b) Unless another law prohibits the 
expression of a preference, the final 
environmental impact statement must 
identify the bureau’s preferred 
alternative. 

§ 46.430 Environmental review and 
consultation requirements. 

(a) Any environmental impact 
statement that also addresses other 
environmental review and consultation 

requirements must clearly identify and 
discuss all the associated analyses, 
studies, or surveys relied upon by the 
bureau as a part of that review and 
consultation. The environmental impact 
statement must include these associated 
analyses, studies, or surveys, either in 
the text or in an appendix or indicate 
where such analysis, studies or surveys 
may be readily accessed by the public. 

(b) The draft environmental impact 
statement must list all Federal permits, 
licenses, or approvals that must be 
obtained to implement the proposal. 
The environmental analyses for these 
related permits, licenses, and approvals 
should be integrated and performed 
concurrently. The bureau, however, 
need not unreasonably delay its NEPA 
analysis in order to integrate another 
agency’s analyses. The bureau may 
complete the NEPA analysis before all 
approvals by other agencies are in place. 

§ 46.435 Inviting comments. 

(a) A bureau must seek comment from 
the public as part of the Notice of Intent 
to prepare an environmental impact 
statement and notice of availability for 
a draft environmental impact statement; 

(b) In addition to paragraph (a) of this 
section, a bureau must request 
comments from: 

(1) Federal agencies; 
(2) State agencies through procedures 

established by the Governor of such 
state under EO 12372; 

(3) Local governments and agencies, 
to the extent that the proposed action 
affects their jurisdictions; and 

(4) The applicant, if any, and persons 
or organizations who may be interested 
or affected. 

(c) The bureau must request 
comments from the tribal governments, 
unless the tribal governments have 
designated an alternate review process, 
when the proposed action may affect the 
environment of either: 

(1) Indian trust or restricted land; or 
(2) Other Indian trust resources, trust 

assets, or tribal health and safety. 
(d) A bureau does not need to delay 

preparation and issuance of a final 
environmental impact statement when 
any Federal, State, and local agencies, or 
tribal governments from which 
comments must be obtained or 
requested do not comment within the 
prescribed time period. 

§ 46.440 Eliminating duplication with State 
and local procedures. 

A bureau must incorporate in its 
directives provisions allowing a State 
agency to jointly prepare an 
environmental impact statement, to the 
extent provided in 40 CFR 1506.2. 
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§ 46.445 Preparing a legislative 
environmental impact statement. 

When required under 40 CFR 1506.8, 
the Department must ensure that a 
legislative environmental impact 
statement is included as a part of the 

formal transmittal of a legislative 
proposal to the Congress. 

§ 46.450 Identifying the environmentally 
preferable alternative(s). 

In accordance with the requirements 
of 40 CFR 1505.2, a bureau must 
identify the environmentally preferable 

alternative(s) in the record of decision. 
It is not necessary that the 
environmentally preferable 
alternative(s) be selected in the record of 
decision. 

[FR Doc. E8–23474 Filed 10–14–08; 8:45 am] 

BILLING CODE 4310–RG–P 



You have requested guidance regarding an invitation from the Colorado Oil and Gas Association 
(COGA) to be a keynote speaker at their 2017 Annual Conference (Energy Summit) in the event 
you are confirmed by the Senate.  The Energy Summit will be held in Denver, CO, on August 22-
24, 2017.   

 The invitation letter is signed by Sarah Sundberg, Chief Operating Officer, COGA; David 
Posner, President, EnVent Energy (EnVent), LLC, Conference Co-Chair; and Chip Rimer, Senior 
Vice President, U.S. Onshore, Noble Energy, Inc. (Noble), Conference Co-Chair.1  EnVent is listed 
as a “High Plains” sponsor2 of the event and Noble is listed as a “Fourteener” sponsor.3 

 You indicated that your law firm, Brownstein Hyatt Farber Schreck, LLP, is not a sponsor 
of the conference.  However, on its website, COGA lists the firm as a Foothills sponsor.4   

 You indicated that COGA is a former client of your law firm but that you did not serve 
COGA personally as an agent, attorney, or consultant.  You also indicated that COGA is not a 
former employer.5  You indicated the Noble Energy is not a former employer but is a former 
client for whom you personally provided services.  You indicated that EnVent is neither a 
former employer nor a former client for whom you personally provided services.    

 If confirmed and as reflected in your ethics agreement, you will have certain ethics 
restrictions regarding your former employer and clients.  These restrictions are both regulatory 
and in accordance with the Ethics Pledge for Political Appointees, Executive Order No. 13770, 
Ethics Commitments by Executive Branch Employees.  

5 C.F.R. § 2635.5026 

 The Office of Government Ethics (OGE) generally has viewed the decision to give an 
official speech as a particular matter involving the event sponsor as a specific party.  As such, if 
you have a covered relationship with the sponsor—for example, you have, within the last year, 
served as an officer, director, trustee, general partner, agent, attorney, consultant, contractor, 
or employee of the sponsor—you may not, absent authorization, present an official speech at 
the event.7  Moreover, even if you do not have a covered relationship with the sponsor of the 
                                                            
1 David Posner is listed on the COGA website as an Executive Board Member and Chip Rimer is listed as a COGA 
Board Officer (Secretary). 
2 A “High Plains” sponsor contributes $1,000 to the event in exchange for certain conference-related benefits. 
3 A “Fourteener” sponsor contributes $14,000 to the event in exchange for certain conference-related benefits. 
4 A “Foothills” sponsor contributes $3,000 to the event in exchange for certain conference-related benefits. 
5 COGA would be a former employer if you served them as an employee, officer, director, trustee, or general 
partner. 
6 This advice assumes that you have no financial interest (direct or imputed) that could implicate the applicability 
of the criminal conflict of interest statute, 18 U.S.C. § 208. 
7 For PAS officials, OGE does not incorporate the reasonable person test when a former employer or former client 
is or represents a party to a matter. 



event, if you are nevertheless concerned that the circumstances would raise a concern about 
your impartiality in deciding whether to speak at the COGA event, you should not, absent 
authorization, make that decision or participate in the official speech.   

Based upon your representations, you do not appear to have a covered relationship 
with either COGA or EnVent.  You do have a covered relationship with Noble because you 
served them as an attorney in the last year.  However, if Noble is not considered a sponsor of 
the event, the restriction in 5 C.F.R. § 2635.502 would not apply because Noble would neither 
be nor represent a party to the matter.   

To the extent that Noble is merely providing financial support to the event, it would not 
be considered a sponsor of the event and 5 C.F.R. § 2635.502 would not be implicated.8  If, on 
the other hand, Noble is actively organizing, planning, and conducting the event, e.g., 
determining the topics to be discussed, the intended audience, the agenda, the speakers, the 
date, or the location for the event, this could lead to a finding that Noble is a sponsor of (and 
thus a party to) the event and implicate 5 C.F.R. § 2635.502.  We would need additional 
information regarding Noble’s participation in the event in order to accurately determine their 
role.  With your permission, we could contact them to request this information. 

Please remember, however, that even if Noble is not a sponsor of the event, if other 
circumstances exist that would cause a reasonable person to question your impartiality in this 
matter, 5 C.F.R. § 2635.502 would prohibit you from presenting an official speech at the Energy 
Summit, absent authorization from an appropriate official.  

Ethics Pledge for Political Appointees 

 Under paragraph 6 of the Ethics Pledge, you may not, for two years after your date of 
appointment, participate in any particular matter involving specific parties that is directly and 
substantially related to your former employer or former clients if you served that employer or 
client during the two-year period prior to your date of appointment.   A former client does not 
include a client of your former employer to whom you did not personally provide services.  For 
example, if your law firm provided legal services to a corporation, the corporation is not your 
former client for the purposes of the Pledge if you did not personally render legal services to 
the corporation. 

 Based upon your representations, neither COGA nor EnVent is a  former employer or 
client for purposes of the Ethics Pledge.  Noble is not a former employer but is a former client 
for purposes of the Pledge.  As with 5 C.F.R. § 2635.502 above, to the extent that Noble is 
                                                            
8 To the extent that Mr. Rimer is serving as Conference Co-Chair in his capacity as a member of the COGA Board, 
rather than in his capacity as a Noble Senior Vice President, we do not believe that this activity would lead to a 
finding that Noble is a sponsor of the event. 



merely providing financial support to the event, it would not be considered a sponsor of (party 
to) the event and the Pledge would not be implicated.  If Noble is a sponsor of (and thus a party 
to) the event, this would implicate the Pledge restriction.  We would need additional 
information regarding Noble’s participation in the event in order to accurately determine their 
role.  With your permission, we could contact them to request this information. 

OGE has examined the question of whether this portion of the Pledge prohibits an 
appointee from giving an official speech at an event sponsored by a former employer or client.  
OGE opined that the Pledge is not intended to prohibit an appointee from participating in an 
official speech unless the speech would have a demonstrable financial effect on the former 
employer or client.  OGE further clarified that the sponsor of an event will have a financial 
interest in an official speech only if a fee is charged , the event is a fundraiser, or the event is 
some kind of business development activity (such as a seminar for current or prospective 
clients).   

In this instance, while a fee is charged to attend the Energy Summit, Paragraph 6 of the 
Pledge would not apply unless Noble is found to be a sponsor of the event.  If Noble is found to 
be a sponsor of the event, the Pledge would prohibit you from presenting an official speech. 

 If you are permitted to provide an official speech at the COGA event, you may accept 
“free attendance” from COGA on the day of your presentation.  This is not considered a gift to 
you or the agency.  Free attendance includes a waiver of all or part of the fee for an event or 
the provision of food, refreshments, entertainment, instruction or materials furnished to all 
attendees as an integral part of the event.  It does not include travel expenses, lodgings, or 
entertainment collateral to the event.  It does not include meals taken other than in a group 
setting with all other attendees, unless you are a presenter at the event and are invited to a 
separate meal for participating presenters that is hosted by the sponsor of the event.  

 Any other gifts offered, such as a gift of travel benefits or free attendance on the day 
you are not presenting information on behalf of the agency, must be analyzed separately.   

 



Hi David,

Melinda, Dave Lacroix, and I worked on this matter.

Issue

Whether you may be a keynote speaker at the Colorado Oil and Gas Association 
(COGA) 2017 Annual Conference (Energy Summit), to be held in Denver, CO, on August 
22-24, 2017.

Conclusion

I believe that both 5 C.F.R. § 2635.502 and the administration ethics pledge 
prohibit you from being a keynote speaker at the event.

General Background

The invitation letter to you is signed by Sarah Sundberg, Chief Operating 
Officer, COGA; David Posner, President, EnVent Energy (EnVent), LLC, Conference Co-
Chair; and Chip Rimer, Senior Vice President, U.S. Onshore, Noble Energy, Inc. 
(Noble), Conference Co-Chair.[1]

On the Summit website, EnVent is listed as a “High Plains” sponsor[2] of the 
event and Noble is listed as a “Fourteener” sponsor.[3]

COGA is a former client of your law firm but you did not serve COGA personally 
as an agent, attorney, or consultant. COGA is not a former employer.[4]

Noble Energy is not a former employer but is a former client for whom you 
personally provided services.

EnVent is neither a former employer nor a former client for whom you 
personally provided services. 

I have confirmed with the Conference Director at COGA (COGA representative)
that your former law firm, Brownstein Hyatt Farber Schreck, LLP, is not a sponsor of 
the conference. While the program book for the Energy Summit lists the firm as an 
"eagle" sponsor for the Annual COGA Golf Tournament (for COGA members only), the 
tournament is scheduled to be held the day before the Summit begins, at a venue 
approximately 39 miles from the Summit venue. Additionally, the COGA
representative stated that the only way to participate in the golf tournament is to be 
a "sponsor" of the tournament and your former firm has a foursome playing, there is 
no speaking engagement at the tournament, and tournament participation does not 
entitle one to access or benefits for the Summit. Under these circumstances, I do not 
believe that the firm’s participation in or sponsorship of the golf tournament 
constitutes sponsorship of the Summit.



Mr. Rimer was a co-chair of last year’s Summit as well.

5 C.F.R. § 2635.502[5]

The Office of Government Ethics (OGE) generally has viewed the decision to 
give an official speech as a particular matter involving the event sponsor as a specific 
party. As such, if you have a covered relationship with an event sponsor—for 
example, you have, within the last year, served as an officer, director, trustee, 
general partner, agent, attorney, consultant, contractor, or employee of the 
sponsor—you may not, absent authorization, present an official speech at the 
event.[6] Moreover, even if you do not have a covered relationship with the sponsor 
of the event, if you are nevertheless concerned that the circumstances would raise a 
concern about your impartiality in deciding whether to speak at the COGA event, you 
should not, absent authorization, make that decision or participate in the official 
speech.

Based upon your representations, you do not appear to have a covered 
relationship with either COGA or EnVent.

You do have a covered relationship with Noble because you served them as an 
attorney in the last year. Therefore, if Noble is considered a sponsor of the event, 
the restriction in 5 C.F.R. § 2635.502 would apply because Noble would be a party to 
the matter. 

If Noble were merely providing financial support to the event, it would not be 
considered a sponsor of the event and 5 C.F.R. § 2635.502 would not be 
implicated.[7] If, on the other hand, Noble participates in actively organizing, 
planning, and conducting the event, e.g., determining the topics to be discussed, the 
intended audience, the agenda, the speakers, the date, or the location for the event, 
this could lead to a finding that Noble is a sponsor of (and thus a party to) the event 
and implicate 5 C.F.R. § 2635.502.

When I asked the COGA representative about Noble’s participation in the 
event, she indicated that Mr. Rimer, along with her and the steering committee, 
helped plan the Summit.

In her Letter from the Conference Director in the Program Book for the 
Summit, the COGA representative states, “Our steering committee, led by Chip Rimer 
and David Posner, has gathered industry thought leaders who will test our 
assumptions, reframe our challenges, and discuss solutions and outcomes to industry’s 
most pressing issues.”  

Mr. Rimer’s position as Co-Chair and/or his position with Noble are included on 
seven pages of the Program Book.    



At the Summit, Mr. Rimer will be giving “bumper remarks,” which consist of 
introducing moderators and opening a session.  He will not, however, be participating 
as a moderator, panelist, or keynote at any point throughout the event.

Mr. Rimer’s welcome letter will be included in the Program Book, along with 
five other letters.  These books are handed out onsite in hard copy and are not 
available in any other format, or at any other event.

Mr. Rimer will be recognized as Co-Chair, along with David Posner of EnVent 
Energy on Tuesday of the conference.  The Conference Director will give some brief 
remarks of appreciation and ask him and David to come on stage to receive a small 
trinket.

Again, this is Mr. Rimer’s second year acting as a Co-Chair.

In my opinion, based on Mr. Rimer’s participation in the organization, planning, 
and conduct of the event, Noble is a sponsor of the Summit and, accordingly, 5 C.F.R. 
§ 2635.502 would prohibit your participation.

Administration Ethics Pledge

Under paragraph 6 of the Ethics Pledge, you may not, for two years after your 
date of appointment, participate in any particular matter involving specific parties 
that is directly and substantially related to your former employer or former clients if 
you served that employer or client during the two-year period prior to your date of 
appointment. A former client does not include a client of your former employer to 
whom you did not personally provide services. For example, if your law firm provided 
legal services to a corporation, the corporation is not your former client for the 
purposes of the Pledge if you did not personally render legal services to the 
corporation.

Based upon your representations, neither COGA nor EnVent is a former 
employer or client for purposes of the Ethics Pledge.

Noble is not a former employer but is a former client for purposes of the 
Pledge. As determined above, I believe that Noble is a sponsor of (and thus a party 
to) the event.

OGE has examined the question of whether this portion of the Pledge prohibits 
an appointee from giving an official speech at an event sponsored by a former 
employer or client. OGE opined that the Pledge is not intended to prohibit an 
appointee from participating in an official speech unless the speech would have a 
demonstrable financial effect on the former employer or client. OGE further clarified 
that the sponsor of an event will have a financial interest in an official speech only if 
a fee is charged, the event is a fundraiser, or the event is some kind of business 
development activity (such as a seminar for current or prospective clients).



In this instance, a fee is charged to attend the Energy Summit, of which Noble 
is a sponsor.  Accordingly, the Pledge would prohibit you from presenting an official 
speech.

Conclusion

Based on the above analysis, I believe that both 5 C.F.R. § 2635.502 and the 
administration ethics pledge prohibit you from being a keynote speaker at the event.

Please let me know if you have any questions or would care to discuss.

Thanks very much,
Ed

[1] David Posner is listed on the COGA website as an Executive Board Member and Chip Rimer is listed as 
a COGA Board Officer (Secretary).

[2] A “High Plains” sponsor contributes $1,000 to the event in exchange for certain conference-related 
benefits.

[3] A “Fourteener” sponsor contributes $14,000 to the event in exchange for certain conference-related 
benefits.

[4] COGA would be a former employer if you served them as an employee, officer, director, trustee, or 
general partner.

[5] This advice assumes that you have no financial interest (direct or imputed) that could implicate the 
applicability of the criminal conflict of interest statute, 18 U.S.C. § 208.

[6] For PAS officials, OGE does not incorporate the reasonable person test when a former employer or former
client is or represents a party to a matter.

[7] To the extent that Mr. Rimer is serving as Conference Co-Chair in his capacity as a member of 
the COGA Board, rather than in his capacity as a Noble Senior Vice President, we do not believe that this 
activity would lead to a finding that Noble is a sponsor of the event.

 



(b) (5)



(b) (5)



Hi David,
(b) (5)



(b) (5)
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xLU~QjjdyQM�QdjP|_vQjjdyQMeaQdjP|cSL|ePLdeTLfgk�PNOMPiwhLjjQ||
_QPNOMPeRwPLjjQ||cSL|ePLdeTLfg
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iTcŶk	V]W	{W_YZVcWfVYk	iV]̂d\	�̀`̂dW	YV	{�eiV]̂d\�\akq[âqgao	aZ	ô\̂V	m\	afk̂fW	YV	XXXq[âqgao�WV]̂d\		
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�tq̂ l̂c̀�~��}b~m���mu�\th�ht��bchm�m�bĥ�m\�hotû�qtc|�ĉ�bĥ_�b�hmlmhm̂uv
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ǹqe[f
v_̀[el�_Y\�w\f�xl_Yyr�zq̀�el[�[{_j|s�}�l_i[�e_|y[\�eq�wh�}�n_r�~qY~[̀Y[\�nl[Y
}�r_n�el[�r{_||�oq_e�qY�el[�jejY[̀_̀���[re[̀\_�]�nlj~l�jr�nl��}�̀[��[re[\�el[
[elj~r�̀[ij[ns

(b) (6)

(b) (6)



������������	
����	������������������������������������	
��	���	����	�����������
����	���������	���	�
	��	������������������	���������	�����	
	��	����

����������������	��������	������	�����	������	���	���	�
	��	��������	�
��������	��������	��	�����������	������	���	���	�
	��	������	������������
����� !��������������������	����������

"��������������	��#���	�������	
����������	����������	������������������	������
����

$�����	�������������������	���������	���������#�����

���	�������%����	�����	��	#	�����������	����������
��#������	�������������������
���	��%�� !���������������#������&��������	���	���������������	����������

'�#�
��%�����	����������������	������	������������#�������	����	���
������

!������������� ����

(��)	��*+%�*�,+%�	��,�-**��)%�.���%�/	�����0�	����1����2����������
3�#����-

�	
��%

4���#����������������������$�����

/	����

5555555555�6��#	���������	���5555555555
6���-�789:;;<==>�?@ABC@�0��#	������������2����������
3
�	��-�D��%�)	��*+%�*�,+�	��,�-�E��)
!��F���-�.�-�"�����������"�����	���	����	�� 	��
"�-�G.���%�/	����G�0�	����1����2����������
3
H�-�GH������%�)	��	���G�0�	��	�����������2����������
3%�G!������%
.	����G�0�	������������2����������
3%�I��������'�����
0F��������������2����������
3%�G'���J%�K�������G
0�������������J2����������
3

LM�NOPQRST
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ì
�n
cn̂inxw

�n
bo�nx
iqbi
�
c�̂
iqvo
iqc̀�sq
�]���iqv�o
ì
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1In order to avoid even the potential appearance of a lack of impartiality, the Deputy Secretary agreed that, for one year after his withdrawal from his 
former firm, he would not participate personally and substantially in any particular matter involving specific parties in which he knows his former firm is 
or represents a party, unless authorized to participate, pursuant to 5 C.F.R. § 2635.502(d).  He also agreed not to participate personally and substantially in 
any particular matter involving specific parties in which he knows a former client of his is or represents a party for a period of one year after he last 
provided service to that client, unless he is first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d).  In addition, per the Administration Ethics 
Pledge, the Deputy Secretary agreed that he will not for a period of two years from the date of his appointment participate in any particular matter 
involving specific parties in which a former employer or client of his is or represents a party, if he served that former employer or client during the two 
years prior to his appointment, absent a waiver under Section 3 of Executive Order No. 13770.  This includes recusal from any meeting or other 
communication with such a former employer or client unless (1) there are five or more different stakeholders present and (2) no particular matters 
involving specific parties are discussed. 

U.S. Department of the Interior – Office of the Deputy Secretary

Meeting Proposal Information Form
*Please complete this form and send to gareth rees@ios.doi.gov

To ensure that the appropriate individual within the Department of the Interior is meeting with you on a 
given matter and because the Office of the Deputy Secretary is committed to maintaining the highest ethical 
standards, we request that you answer the following questions before we will agree to schedule a meeting.1  
Therefore, please provide your request in writing and answer the following questions either on this sheet or 
a separate one.

Describe the action you are seeking by the Office of the Deputy Secretary: 

General meeting to discuss the Fish and Wildlife Service/National Marine Fisheries Services’ California Bay-Delta
Biological Opinion Reconsultation Process.     

Meeting date: July 10 or 11.

Meeting location:

The Deputy Secretary’s office

Contact information (Name, Email, and Phone): 

Tina Dykstra

202-261-6013

tdykstra@tfgnet.com

With which Bureau or Agency does your agenda most align? (Please list all, if more than one.) 

See above 

Please indicate whether the matter related to the request involves:
  

a) Specific parties, such as a particular litigation matter, a specific permit decision, or a
contract;

b) A discrete and identifiable class of persons, such as a regulation or legislation that applies to 
a specific industry; or 

c) A broad and diverse range of persons, such as a resource management plan or broad 
legislation?

If you answered “a)” above: 

Please identify the specific parties if possible: 

 
 
 



If the specific parties are identified, are you aware that any party is represented by Brownstein 
Hyatt Farber Schreck, LLP in this particular matter? 

Yes  No

If yes, please identify any such specific party: 

Please explain the time sensitivity of the request, if any, including what is driving the timing of the request, 
such as court-ordered or statutory deadline:

Representatives of water districts affected by the BiOps, will be in town on those days. 

If the requested action involves the interpretation or application of a particular policy, regulation, or 
statute, please provide the underlying text along with any briefing material sufficiently in advance of any 
meeting so that it can be reviewed before the meeting. 

N/A

Expected meeting participants (name, title, and organization):

Jason Phillips, CEO of Friant Water Authority (FWA)
Thad Bettner, General Manager, Glenn Colusa Irrigation District (GCID)
David Guy, President, Northern California Water Association (NCWA) 
Steve Chedester, Executive Director, San Joaquin River Exchange Contractors Water Authority
Lewis Bair, General Manager, Reclamation District 108
Chris Kearney. Principle, the Ferguson Group 

If the Deputy Secretary is unable to meet, is a surrogate desired?  If yes, who specifically?

Todd Willens

 • 



8/24/2017 eCFR — Code of Federal Regulations

https://www.ecfr.gov/cgi-bin/text-idx?SID=4a1db3884209d47ae89866cfc3e19812&mc=true&node=se40.37.1505_12&rgn=div8 1/1

Need assistance?

 
 
ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR data is current as of August 22, 2017

Title 40 → Chapter V → Part 1505 → §1505.2

Title 40: Protection of Environment  
PART 1505—NEPA AND AGENCY DECISIONMAKING  

§1505.2   Record of decision in cases requiring environmental impact statements.

At the time of its decision (§1506.10) or, if appropriate, its recommendation to Congress, each agency shall prepare a
concise public record of decision. The record, which may be integrated into any other record prepared by the agency,
including that required by OMB Circular A-95 (Revised), part I, sections 6(c) and (d), and part II, section 5(b)(4), shall:

(a) State what the decision was.

(b) Identify all alternatives considered by the agency in reaching its decision, specifying the alternative or alternatives
which were considered to be environmentally preferable. An agency may discuss preferences among alternatives based
on relevant factors including economic and technical considerations and agency statutory missions. An agency shall
identify and discuss all such factors including any essential considerations of national policy which were balanced by the
agency in making its decision and state how those considerations entered into its decision.

(c) State whether all practicable means to avoid or minimize environmental harm from the alternative selected have
been adopted, and if not, why they were not. A monitoring and enforcement program shall be adopted and summarized
where applicable for any mitigation.
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43 CFR 3100

Part 3100 Note 

  
LexisNexis (R) Notes:
  
CASE NOTES

  

Hughes v. Mwca, Inc., 2001 U.S. App. LEXIS 13298 (10th Cir June 14, 2001).

Overview: Surface estate owners had no rights in deposit of scoria on property, where scoria was a mineral re-
served to the United States under the Stock Raising Homestead Act of 1916.

. Under the General Mining Law of 1872, depending on the type of mineral involved, private parties 
may acquire mineral deposits in one of three ways: by location of a mining claim, by lease, or by pur-
chase. 43 C.F.R. § 3812.1. Typically, hardrock minerals, such as gold, silver, copper, and lead, are ac-
quired by locating a mining claim. Regulations relating to locatable minerals are set out in 43 C.F.R. pt. 
3800. Other federally owned minerals can be acquired only by leasing under the Mineral Leasing Act 
of 1920, 30 U.S.C.S. § 181, and the regulations in 43 C.F.R. pt. 3100. These leasable minerals include 
oil and gas. The third category of minerals is acquired by purchase from the United States (through the 
Bureau of Land Management or the Forest Service) under the Materials Act of 1947, 30 U.S.C.S. § 
601. Go To Headnote
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Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. The bimonthly lottery system, the "SIMOL system," is operated under the authority of the Mineral 
Leasing Act of 1920, as amended, 30 U.S.C.S. § 181 et seq., and 43 C.F.R. § 3100 et seq. (1982). Oil 
and gas lease rights obtained through the lottery may be assigned by the winning applicant, 43 C.F.R. § 
3106 (1982), which may result in a substantial financial reward to the winning applicant if one of the 
few valuable parcels is obtained and the rights are later sold. The lease winner may also retain a royalty 
interest in any subsequent production on the leased property. 43 C.F.R. § 3106.4 (1982). Go To Head-
note

Hughes v. Mwca, Inc., 2001 U.S. App. LEXIS 13298 (10th Cir June 14, 2001).

Overview: Surface estate owners had no rights in deposit of scoria on property, where scoria was a mineral re-
served to the United States under the Stock Raising Homestead Act of 1916.

. Under the General Mining Law of 1872, depending on the type of mineral involved, private parties 
may acquire mineral deposits in one of three ways: by location of a mining claim, by lease, or by pur-
chase. 43 C.F.R. § 3812.1. Typically, hardrock minerals, such as gold, silver, copper, and lead, are ac-
quired by locating a mining claim. Regulations relating to locatable minerals are set out in 43 C.F.R. pt. 
3800. Other federally owned minerals can be acquired only by leasing under the Mineral Leasing Act 
of 1920, 30 U.S.C.S. § 181, and the regulations in 43 C.F.R. pt. 3100. These leasable minerals include 
oil and gas. The third category of minerals is acquired by purchase from the United States (through the 
Bureau of Land Management or the Forest Service) under the Materials Act of 1947, 30 U.S.C.S. § 
601. Go To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. The bimonthly lottery system, the "SIMOL system," is operated under the authority of the Mineral 
Leasing Act of 1920, as amended, 30 U.S.C.S. § 181 et seq., and 43 C.F.R. § 3100 et seq. (1982). Oil 
and gas lease rights obtained through the lottery may be assigned by the winning applicant, 43 C.F.R. § 
3106 (1982), which may result in a substantial financial reward to the winning applicant if one of the 
few valuable parcels is obtained and the rights are later sold. The lease winner may also retain a royalty 
interest in any subsequent production on the leased property. 43 C.F.R. § 3106.4 (1982). Go To Head-
note

W. Org. of Res. Councils v. Blm, 591 F. Supp. 2d 1206, 2008 U.S. Dist. LEXIS 106488 (D Wyo Nov. 26, 2008), 
affirmed by 608 F.3d 709, 2010 U.S. App. LEXIS 12588, 40 Envtl. L. Rep. 20168 (10th Cir. Wyo. 2010).

Overview: BLM decision to allow development of coalbed methane wells was upheld under NEPA and the APA 
because, inter alia, the BLM did take a hard look at the potential environmental consequences of the proposed pro-
ject, the record of decision provided a framework for continuous BLM oversight, and the result was not predeter-
mined by any method of analysis.

. The Mineral Leasing Act and 43 C.F.R. § 3100 require maximum ultimate economic recovery of oil 
and gas from leased lands. Go To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).
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Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. The bimonthly lottery system, the "SIMOL system," is operated under the authority of the Mineral 
Leasing Act of 1920, as amended, 30 U.S.C.S. § 181 et seq., and 43 C.F.R. § 3100 et seq. (1982). Oil 
and gas lease rights obtained through the lottery may be assigned by the winning applicant, 43 C.F.R. § 
3106 (1982), which may result in a substantial financial reward to the winning applicant if one of the 
few valuable parcels is obtained and the rights are later sold. The lease winner may also retain a royalty 
interest in any subsequent production on the leased property. 43 C.F.R. § 3106.4 (1982). Go To Head-
note

Hughes v. Mwca, Inc., 2001 U.S. App. LEXIS 13298 (10th Cir June 14, 2001).

Overview: Surface estate owners had no rights in deposit of scoria on property, where scoria was a mineral re-
served to the United States under the Stock Raising Homestead Act of 1916.

. Under the General Mining Law of 1872, depending on the type of mineral involved, private parties 
may acquire mineral deposits in one of three ways: by location of a mining claim, by lease, or by pur-
chase. 43 C.F.R. § 3812.1. Typically, hardrock minerals, such as gold, silver, copper, and lead, are ac-
quired by locating a mining claim. Regulations relating to locatable minerals are set out in 43 C.F.R. pt. 
3800. Other federally owned minerals can be acquired only by leasing under the Mineral Leasing Act 
of 1920, 30 U.S.C.S. § 181, and the regulations in 43 C.F.R. pt. 3100. These leasable minerals include 
oil and gas. The third category of minerals is acquired by purchase from the United States (through the 
Bureau of Land Management or the Forest Service) under the Materials Act of 1947, 30 U.S.C.S. § 
601. Go To Headnote

S. Utah Wilderness Alliance v. Palma, 707 F.3d 1143, 2013 U.S. App. LEXIS 464 (10th Cir Jan. 8, 2013).

Overview: Suit challenging BLM decisions was premature because, pursuant to 5 U.S.C.S. § 704, there had not 
been a consummation of BLM's decisionmaking process sufficient to support litigation of the issue. What was charac-
terized as the "reissuance" of leases, when BLM deemed them to be in suspension rather than terminated, were in-
stead interim decisions.

. The oil and gas leasing regulations found in 43 C.F.R. part 3100 are applicable, as appropriate, to com-
bined hydrocarbon leases as well. 43 C.F.R. § 3140.1-4(e). Go To Headnote
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43 CFR 3100.0-3

§ 3100.0-3 Authority. 

(a) Public domain. (1) Oil and gas in public domain lands and lands returned to the public domain under section 
2370 of this title are subject to lease under the Mineral Leasing Act of 1920, as amended and supplemented (30 U.S.C. 
181 et seq.), by acts, including, but not limited to, section 1009 of the Alaska National Interest Lands Conservation 
Act (16 U.S.C. 3148).

(2) Exceptions. (i) Units of the National Park System, including lands withdrawn by section 206 of the Alaska 
National Interest Lands Conservation Act, except as provided in paragraph (g)(4) of this section;

(ii) Indian reservations;

(iii) Incorporated cities, towns and villages;

(iv) Naval petroleum and oil shale reserves and the National Petroleum Reserve--Alaska.

(v) Lands north of 68 degrees north latitude and east of the western boundary of the National Petroleum Re-
serve--Alaska;

(vi) Arctic National Wildlife Refuge in Alaska.

(vii) Lands recommended for wilderness allocation by the surface managing agency:

(viii) Lands within Bureau of Land Management wilderness study areas;

(ix) Lands designated by Congress as wilderness study areas, except where oil and gas leasing is specifically al-
lowed to continue by the statute designating the study area;

(x) Lands within areas allocated for wilderness or further planning in Executive Communication 1504, Nine-
ty-Sixth Congress (House Document numbered 96-119), unless such lands are allocated to uses other than wilderness 

  



Page 6
43 CFR 3100.0-3

by a land and resource management plan or have been released to uses other than wilderness by an Act of Congress; 
and

(xi) Lands within the National Wilderness Preservation System, subject to valid existing rights under section 
4(d)(3) of the Wilderness Act established before midnight, December 31, 1983, unless otherwise provided by law.

(b) Acquired lands. (1) Oil and gas in acquired lands are subject to lease under the Mineral Leasing Act for Ac-
quired Lands of August 7, 1947, as amended (30 U.S.C. 351-359).

(2) Exceptions. (i) Units of the National Park System, except as provided in paragraph (g)(4) of this section;

(ii) Incorporated cities, towns and villages;

(iii) Naval petroleum and oil shale reserves and the National Petroleum Reserve--Alaska;

(iv) Tidelands or submerged coastal lands within the continental shelf adjacent or littoral to lands within the ju-
risdiction of the United States;

(v) Lands acquired by the United States for development of helium, fissionable material deposits or other miner-
als essential to the defense of the country, except oil, gas and other minerals subject to leasing under the Act;

(vi) Lands reported as excess under the Federal Property and Administrative Services Act of 1949;

(vii) Lands acquired by the United States by foreclosure or otherwise for resale.

(viii) Lands recommended for wilderness allocation by the surface managing agency;

(ix) Lands within Bureau of Land Management wilderness study areas;

(x) Lands designated by Congress as wilderness study areas, except where oil and gas leasing is specifically al-
lowed to continue by the statute designating the study area;

(xi) Lands within areas allocated for wilderness or further planning in Executive Communication 1504, Nine-
ty-Sixth Congress (House Document numbered 96-119), unless such lands are allocated to uses other than wilderness 
by a land and resource management plan or have been released to uses other than wilderness by an Act of Congress; 
and

(xii) Lands within the National Wilderness Preservation System, subject to valid existing rights under section 
4(d)(3) of the Wilderness Act established before midnight, December 31, 1983, unless otherwise provided by law.

(c) National Petroleum Reserve--Alaska is subject to lease under the Department of the Interior Appropriations 
Act, Fiscal Year 1981 (42 U.S.C. 6508).

(d) Where oil or gas is being drained from lands otherwise unavailable for leasing, there is implied authority in 
the agency having jurisdiction of those lands to grant authority to the Bureau of Land Management to lease such lands 
(see 43 U.S.C. 1457; also Attorney General's Opinion of April 2, 1941 (Vol. 40 Op. Atty. Gen. 41)).

(e) Where lands previously withdrawn or reserved from the public domain are no longer needed by the agency 
for which the lands were withdrawn or reserved and such lands are retained by the General Services Administration, 
or where acquired lands are declared as excess to or surplus by the General Services Administration, authority to lease 
such lands may be transferred to the Department in accordance with the Federal Property and Administrative Services 
Act of 1949 and the Mineral Leasing Act for Acquired Lands, as amended.

(f) The Act of May 21, 1930 (30 U.S.C. 301-306), authorizes the leasing of oil and gas deposits under certain 
rights-of-way to the owner of the right-of-way or any assignee.

(g) (1) The Act of May 9, 1942 (56 Stat. 273), as amended by the Act of October 25, 1949 (63 Stat. 886), au-
thorizes leasing on certain lands in Nevada.

(2) The Act of March 3, 1933 (47 Stat. 1487), as amended by the Act of June 5, 1936 (49 Stat. 1482) and the Act 
of June 29, 1936 (49 Stat. 2026), authorizes leasing on certain lands patented to the State of California.

(3) The Act of June 30, 1950 (16 U.S.C. 508(b)) authorizes leasing on certain National Forest Service Lands in 
Minnesota.
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(4) Units of the National Park System. The Secretary is authorized to permit mineral leasing in the following 
units of the National Park System if he/she finds that such disposition would not have significant adverse effects on 
the administration of the area and if lease operations can be conducted in a manner that will preserve the scenic, scien-
tific and historic features contributing to public enjoyment of the area, pursuant to the following authorities:

(i) Lake Mead National Recreation Area--The Act of October 8, 1964 (16 U.S.C. 460n et seq.).

(ii) Whiskeytown Unit of the Whiskeytown-Shasta-Trinity National Recreation Area--The Act of November 8, 
1965 (79 Stat. 1295; 16 U.S.C. 460q et seq.).

(iii) Ross Lake and Lake Chelan National Recreation Areas--The Act of October 2, 1968 (82 Stat. 926; 16 
U.S.C. 90 et seq.).

(iv) Glen Canyon National Recreation Area--The Act of October 27, 1972 (86 Stat. 1311; 16 U.S.C. 460dd et 
seq.).

(5) Shasta and Trinity Units of the Whiskeytown-Shasta-Trinity National Recreation Area. Section 6 of the Act 
of November 8, 1965 (Pub. L. 89-336; 79 Stat. 1295), authorizes the Secretary of the Interior to permit the removal of 
leasable minerals from lands (or interest in lands) within the recreation area under the jurisdiction of the Secretary of 
Agriculture in accordance with the Mineral Leasing Act of February 25, 1920, as amended (30 U.S.C. 181 et seq.), or 
the Acquired Lands Mineral Leasing Act of August 7, 1947 (30 U.S.C. 351-359), if he finds that such disposition 
would not have significant adverse effects on the purpose of the Central Valley project or the administration of the 
recreation area.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 2113, Jan. 18, 1984; 53 FR 17351, 17352, May 16, 
1988; 53 FR 22835, June 17, 1988; 53 FR 31958, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

CASE NOTES Applicable to entire Part:Part Note
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43 CFR 3100.0-5

§ 3100.0-5 Definitions.  

As used in this part, the term:

(a) Operator means any person or entity, including, but not limited to, the lessee or operating rights owner, who 
has stated in writing to the authorized officer that it is responsible under the terms and conditions of the lease for the 
operations conducted on the leased lands or a portion thereof.

(b) Unit operator means the person authorized under the agreement approved by the Department of the Interior 
to conduct operations within the unit.

(c) Record title means a lessee's interest in a lease which includes the obligation to pay rent, and the rights to as-
sign and relinquish the lease. Overriding royalty and operating rights are severable from record title interests.

(d) Operating right (working interest) means the interest created out of a lease authorizing the holder of that right 
to enter upon the leased lands to conduct drilling and related operations, including production of oil or gas from such 
lands in accordance with the terms of the lease.

(e) Transfer means any conveyance of an interest in a lease by assignment, sublease or otherwise. This definition 
includes the terms: Assignment which means a transfer of all or a portion of the lessee's record title interest in a lease; 
and sublease which means a transfer of a non-record title interest in a lease, i.e., a transfer of operating rights is nor-
mally a sublease and a sublease also is a subsidiary arrangement between the lessee (sublessor) and the sublessee, but 
a sublease does not include a transfer of a purely financial interest, such as overriding royalty interest or payment out 
of production, nor does it affect the relationship imposed by a lease between the lessee(s) and the United States.

(f) National Wildlife Refuge System Lands means lands and water, or interests therein, administered by the Sec-
retary as wildlife refuges, areas for the protection and conservation of fish and wildlife that are threatened with extinc-
tion, wildlife management areas or waterfowl production areas.
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(g) Actual drilling operations includes not only the physical drilling of a well, but the testing, completing or 
equipping of such well for production.

(h)(1) Primary term of lease subject to section 4(d) of the Act prior to the revision of 1960 (30 U.S.C. 226-1(d)) 
means all periods of the life of the lease prior to its extension by reason of production of oil and gas in paying quanti-
ties; and

(2) Primary term of all other leases means the initial term of the lease. For competitive leases, except those 
within the National Petroleum Reserve--Alaska, this means 5 years and for noncompetitive leases this means 10 years.

(i) Lessee means a person or entity holding record title in a lease issued by the United States.

(j) Operating rights owner means a person or entity holding operating rights in a lease issued by the United 
States. A lessee also may be an operating rights owner if the operating rights in a lease or portion thereof have not 
been severed from record title.

(k) Bid means an amount of remittance offered as partial compensation for a lease equal to or in excess of the 
national minimum acceptable bonus bid set by statute or by the Secretary, submitted by a person or entity for a lease 
parcel in a competitive lease sale.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17352, May 16, 1988; 53 FR 22836, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
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tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote

In re Platinum Oil Props., Llc, 2013 Bankr. LEXIS 5024 (Bankr D NM Nov. 26, 2013).

Overview: Because the debtor had not obtained the United States Secretary of the Interior's approval of a trans-
fer to the debtor of operating rights under the oil and gas leases at issue, as required by 25 C.F.R. § 211.53, the pur-
ported transfer to the debtor was ineffective, and as a result, the debtor held no interest in the leases.

. Under federal oil and gas leases, the lessee under an oil and gas lease holds record title to the lease. 43 
C.F.R. § 3100.0-5(c) and (i). Under the Mineral Leasing Act of 1920, an assignee of record title has a 
direct contractual relationship with the lessor, and is substituted for the lessor as to the interest that is 
assigned. A lessee typically has several obligations to the lessor, including the obligation to pay royal-
ties and rental, reclamation, and whatever other obligations are set forth in the lease. Go To Headnote 

. An operator is a person, natural or artificial (e.g. corporate), engaged in the business of drilling wells 
for oil and gas. The precise meaning of the term operator may differ depending on the context in which 
it is used. Generally an operator is the person who is responsible for the operations conducted on the 
leased lands or a portion thereof. 30 C.F.R. § 250.105; 43 C.F.R. § 3100.0-5. A lessee or operating 
rights owner may also serve as the operator on the ground, but under the Mineral Leasing Act of 1920 
the party who conducts the actual operations may not be the lessee or operating rights owner. On the 
other hand, in some contexts the term operator is used to refer to one who holds operating rights. Go To 
Headnote 

. The regulations under the Mineral Leasing Act of 1920 in effect from 1983 to 1987 defined designated 
operator as the party designated by the lessee or holder of operating rights to conduct operations on the 
lease or a portion thereof. Former 43 C.F.R. 3100.0-5 (1983). This definition suggests that a designa-
tion of operator does not confer operating rights. The current form of the regulation does not define 
designated operator, but defines operating right as the interest created out of a lease authorizing the 
holder of that right to enter upon the leased lands to conduct drilling and related operations, including 
the production of oil or gas from such lands in accordance with the terms of the lease. 43 C.F.R. § 
3100.0-5(d). Go To Headnote 

. Under the Mineral Leasing Act of 1920, operator is defined as any person or entity, including, but not 
limited to, the lessee or operating rights owner, who has stated in writing to the authorized officer that 
it is responsible under the terms and conditions of the lease for the operations conducted on the leased 
lands or a portion thereof. 43 C.F.R. 3100.0-5(a). Go To Headnote

Bubala v. Lujan, 1992 U.S. App. LEXIS 11719 (DC Cir May 11, 1992).

Overview: Where Interior Board of Land Appeals had upheld a decision by a state Bureau of Land Management, 
district court was limited to determining whether action was arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with the law.

. 43 C.F.R. § 3100.0-5(1987) defines a KGS as technically the trap in which an accumulation of oil or 
gas has been discovered by drilling and determined to be productive, the limits of which include all 
acreage that is presumptively productive. Go To Headnote

In re Platinum Oil Props., Llc, 2013 Bankr. LEXIS 5024 (Bankr D NM Nov. 26, 2013).

Overview: Because the debtor had not obtained the United States Secretary of the Interior's approval of a trans-
fer to the debtor of operating rights under the oil and gas leases at issue, as required by 25 C.F.R. § 211.53, the pur-
ported transfer to the debtor was ineffective, and as a result, the debtor held no interest in the leases.

. Transfer is defined in the Mineral Leasing Act of 1920 regulations as any conveyance of an interest in 
a lease by assignment, sublease or otherwise. This definition includes the terms: Assignment which 
means a transfer of all or a portion of the lessee's record title interest in a lease; and sublease which 
means a transfer of a non-record title in a lease, i.e., a transfer of operating rights is normally a sublease 
and a sublease also is a subsidiary arrangement between the lessee (sublessor) and the sublessee, but a 
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sublease does not include a transfer of a purely financial interest, such as overriding royalty interest or 
payment out of production, nor does it affect the relationship imposed by a lease between the lessee(s) 
and the United States. 43 C.F.R. § 3100.0-5(e). Go To Headnote 

. The regulations adopted under the Mineral Leasing Act of 1920 (MLA) expressly recognize the dis-
tinction between a record title interest in a lease and a non-record title interest in a lease, and address 
the concept of a sublease. The MLA regulations further establish that operating rights and operator are 
distinct concepts. A transfer of operating rights is a transfer of a non-record title interest in a lease, 
while the transfer of a purely financial interest, such as an overriding royalty interest or payment out of 
production, does not transfer either a record title or non-record title interest in a lease. 43 C.F.R. § 
3100.0-5(e). 25 C.F.R. § 211.53(d) of the Indian Mineral Leasing Act of 1938, 25 U.S.C.S. §§ 
396a-396g, regulation similarly provides that overriding royalty interests and payments out of produc-
tion are not interests in a lease. Go To Headnote

In re Platinum Oil Props., Llc, 2013 Bankr. LEXIS 5024 (Bankr D NM Nov. 26, 2013).

Overview: Because the debtor had not obtained the United States Secretary of the Interior's approval of a trans-
fer to the debtor of operating rights under the oil and gas leases at issue, as required by 25 C.F.R. § 211.53, the pur-
ported transfer to the debtor was ineffective, and as a result, the debtor held no interest in the leases.

. The regulations adopted under the Mineral Leasing Act of 1920 (MLA) expressly recognize the dis-
tinction between a record title interest in a lease and a non-record title interest in a lease, and address 
the concept of a sublease. The MLA regulations further establish that operating rights and operator are 
distinct concepts. A transfer of operating rights is a transfer of a non-record title interest in a lease, 
while the transfer of a purely financial interest, such as an overriding royalty interest or payment out of 
production, does not transfer either a record title or non-record title interest in a lease. 43 C.F.R. § 
3100.0-5(e). 25 C.F.R. § 211.53(d) of the Indian Mineral Leasing Act of 1938, 25 U.S.C.S. §§ 
396a-396g, regulation similarly provides that overriding royalty interests and payments out of produc-
tion are not interests in a lease. Go To Headnote

Lowey v. Watt, 684 F.2d 957, 1982 U.S. App. LEXIS 17749 (DC Cir July 2, 1982).

Overview: Applications for federal oil and gas leases were not invalid due to provision in the contract between 
the applicants and their filing service which violated federal agency's regulations. The defect was cured by unilateral 
waiver filed by the service.

. A "sole party in interest" regulation requires the person or persons submitting a federal lease applica-
tion to identify on the face of the drawing entry card all parties having an "interest" in the application. 
43 C.F.R. § 3102.7 (1981). An "interest" includes any claim to an advantage or benefit from a lease or 
any defined or undefined share in any increments, issues, or profits which may be derived from the 
lease based upon or pursuant to any agreement or understanding existing at the time when the applica-
tion or offer is filed. § 3100.0-5. A "multiple filing" regulation prohibits any arrangement entered into 
prior to selection which gives any party or parties more than a single opportunity of successfully ob-
taining a lease or interest therein. § 3112.6-1(c). Failure to comply with either regulation disqualifies an 
application. § 3112.6-1(b)-(c). Go To Headnote

In re Platinum Oil Props., Llc, 2013 Bankr. LEXIS 5024 (Bankr D NM Nov. 26, 2013).

Overview: Because the debtor had not obtained the United States Secretary of the Interior's approval of a trans-
fer to the debtor of operating rights under the oil and gas leases at issue, as required by 25 C.F.R. § 211.53, the pur-
ported transfer to the debtor was ineffective, and as a result, the debtor held no interest in the leases.

. Operating interest is generally defined as an interest created by an oil and gas lease that is burdened 
with the cost of development and operation of the property. Similarly, a working interest is understood 
to mean the operating interest under an oil and gas lease. The owner of the working interest has the ex-
clusive right to exploit the minerals on the land. These definitions are consistent with the definition of 
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operating right applicable to federal oil and gas leases on non-Indian lands. 43 C.F.R. § 3100.0-5(d). 
Go To Headnote 

. An operator is a person, natural or artificial (e.g. corporate), engaged in the business of drilling wells 
for oil and gas. The precise meaning of the term operator may differ depending on the context in which 
it is used. Generally an operator is the person who is responsible for the operations conducted on the 
leased lands or a portion thereof. 30 C.F.R. § 250.105; 43 C.F.R. § 3100.0-5. A lessee or operating 
rights owner may also serve as the operator on the ground, but under the Mineral Leasing Act of 1920 
the party who conducts the actual operations may not be the lessee or operating rights owner. On the 
other hand, in some contexts the term operator is used to refer to one who holds operating rights. Go To 
Headnote

Monahan v. United States Doi, 2007 U.S. App. LEXIS 24211 (10th Cir Oct. 15, 2007).

Overview: 43 C.F.R. § 3100.0-5 classified the title holder's transfer of operating rights as a sublease, not an as-
signment. A sublease did not affect the relationship imposed by a lease between the lessee and the United States. Thus, 
under 30 U.S.C.S. § 187a, the sublease did not release the title holder of his lease obligations vis-a-vis the govern-
ment.

. An "assignment" is defined as a transfer of all or a portion of the lessee's record title interest in a lease. 
43 C.F.R. § 3100.0-5(e). A "sublease" is defined as a transfer of a non-record title interest in a lease, a 
transfer of operating rights is normally a sublease and a sublease also is a subsidiary arrangement be-
tween the lessee (sublessor) and the sublessee. A sublease does not affect the relationship imposed by a 
lease between the lessees and the United States. Under 43 C.F.R. § 3106.7-2, a lessee can transfer his 
lease, but has a continuing obligation to the lessor, the government, even upon approval of the transfer. 
Go To Headnote

Monahan v. United States Doi, 2007 U.S. App. LEXIS 24211 (10th Cir Oct. 15, 2007).

Overview: 43 C.F.R. § 3100.0-5 classified the title holder's transfer of operating rights as a sublease, not an as-
signment. A sublease did not affect the relationship imposed by a lease between the lessee and the United States. Thus, 
under 30 U.S.C.S. § 187a, the sublease did not release the title holder of his lease obligations vis-a-vis the govern-
ment.

. A "lessee" is defined as a person or entity holding record title in a lease issued by the United States. 43
C.F.R. § 3100.0-5(I). "Record title" is defined as a lessee's interest in a lease which includes the obliga-
tion to pay rent, and the rights to assign and relinquish the lease. 43 C.F.R. § 3100.0-5(c) Go To Head-
note 

. A "transfer" is defined as any conveyance of an interest in a lease by assignment, sublease or other-
wise. 43 C.F.R. § 3100.0-5(e). Go To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote

In re Platinum Oil Props., Llc, 2013 Bankr. LEXIS 5024 (Bankr D NM Nov. 26, 2013).
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Overview: Because the debtor had not obtained the United States Secretary of the Interior's approval of a trans-
fer to the debtor of operating rights under the oil and gas leases at issue, as required by 25 C.F.R. § 211.53, the pur-
ported transfer to the debtor was ineffective, and as a result, the debtor held no interest in the leases.

. Operating interest is generally defined as an interest created by an oil and gas lease that is burdened 
with the cost of development and operation of the property. Similarly, a working interest is understood 
to mean the operating interest under an oil and gas lease. The owner of the working interest has the ex-
clusive right to exploit the minerals on the land. These definitions are consistent with the definition of 
operating right applicable to federal oil and gas leases on non-Indian lands. 43 C.F.R. § 3100.0-5(d). 
Go To Headnote 

. An operator is a person, natural or artificial (e.g. corporate), engaged in the business of drilling wells 
for oil and gas. The precise meaning of the term operator may differ depending on the context in which 
it is used. Generally an operator is the person who is responsible for the operations conducted on the 
leased lands or a portion thereof. 30 C.F.R. § 250.105; 43 C.F.R. § 3100.0-5. A lessee or operating 
rights owner may also serve as the operator on the ground, but under the Mineral Leasing Act of 1920 
the party who conducts the actual operations may not be the lessee or operating rights owner. On the 
other hand, in some contexts the term operator is used to refer to one who holds operating rights. Go To 
Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote
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43 CFR 3100.0-9

§ 3100.0-9 Information collection. 

(a)(1) The collections of information contained in § 3103.4-1(b) have been approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et seq. and are among the collections assigned clearance number 1004-0145. 
The information will be used to determine whether an oil and gas operator or owner may obtain a reduction in the 
royalty rate. Response is required to obtain a benefit in accordance with 30 U.S.C. 181, et seq., and 30 U.S.C. 
351-359.

(2) Public reporting burden for the information collections assigned clearance number 1004-0145 is estimated to
average 1 hour per response, including the time for reviewing instructions, searching existing data sources, gathering 
and maintaining the data needed, and completing and reviewing the collection of information. Send comments re-
garding this burden estimate or any other aspect of this collection of information, including suggestions for reducing 
the burden, to the Information Collection Clearance Officer (783), Bureau of Land Management, Washington, DC 
20240, and the Office of Management and Budget, Paperwork Reduction Project, 1004-0145, Washington, DC 20503.

(b)(1) The collections of information contained in § 3103.4-1(c) and (d) have been approved by the Office of 
Management and Budget under 44 U.S.C. 3501 et seq. and assigned clearance number 1010-0090. The information 
will be used to determine whether an oil and gas lessee may obtain a reduction in the royalty rate. Response is re-
quired to obtain a benefit in accordance with 30 U.S.C. 181, et seq., and 30 U.S.C. 351-359.

(2) Public reporting burden for this information is estimated to average 1/2 hour per response, including the time 
for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing 
and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this 
collection of information, including suggestions for reducing the burden, to the Information Collection Clearance Of-
ficer, Minerals Management Service (Mail Stop 2300), 381 Elden Street, Herndon, VA 22070-4817, and the Office of 
Management and Budget, Paperwork Reduction Project, 1010-0090, Washington, DC 20503.

HISTORY: [57 FR 35973, Aug. 11, 1992]
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AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

CASE NOTES Applicable to entire Part:Part Note
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43 CFR 3100.1

§ 3100.1 Helium. 

The ownership of and the right to extract helium from all gas produced from lands leased or otherwise disposed of 
under the Act have been reserved to the United States.

HISTORY: [48 FR 33662, July 22, 1983]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3100.2-1

§ 3100.2-1 Compensation for drainage. 

Upon a determination by the authorized officer that lands owned by the United States are being drained of oil or 
gas by wells drilled on adjacent lands, the authorized officer may execute agreements with the owners of adjacent 
lands whereby the United States and its lessees shall be compensated for such drainage. Such agreements shall be 
made with the consent of any lessee affected by an agreement. Such lands may also be offered for lease in accordance 
with part 3120 of this title.

HISTORY: [48 FR 33662, July 22, 1983]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3100.2-2

§ 3100.2-2 Drilling and production or payment of compensatory royalty. 

Where lands in any leases are being drained of their oil or gas content by wells either on a Federal lease issued at a 
lower rate of royalty or on non-Federal lands, the lessee shall both drill and produce all wells necessary to protect the 
leased lands from drainage. In lieu of drilling necessary wells, the lessee may, with the consent of the authorized of-
ficer, pay compensatory royalty in the amount determined in accordance with § 3162.2(a) of this title.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17352, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3100.3-1

§ 3100.3-1 Enforceability. 

(a) No option to acquire any interest in a lease shall be enforceable if entered into for a period of more than 3 
years (including any renewal period that may be provided for in the option) without the approval of the Secretary.

(b) No option or renewal thereof shall be enforceable until a signed copy or notice of option has been filed in the 
proper BLM office. Each such signed copy or notice shall include:

(1) The names and addresses of the parties thereto;

(2) The serial number of the lease to which the option is applicable;

(3) A statement of the number of acres covered by the option and of the interests and obligations of the parties to 
the option, including the date and expiration date of the option; and

(4) The interest to be conveyed and retained in exercise of the option. Such notice shall be signed by all parties 
to the option or their duly authorized agents. The signed copy or notice of option required by this paragraph shall con-
tain or be accompanied by a signed statement by the holder of the option that he/she is the sole party in interest in the 
option; if not, he/she shall set forth the names and provide a description of the interest therein of the other interested 
parties, and provide a description of the agreement between them, if oral, and a copy of such agreement, if written.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17352, May 16, 1988. Redesignated at 53 FR 22836,
June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3100.3-2

§ 3100.3-2 Effect of option on acreage. 

The acreage to which the option is applicable shall be charged both to the grantor of the option and the option 
holder. The acreage covered by an unexercised option remains charged during its term until notice of its relinquish-
ment or surrender has been filed in the proper BLM office.

HISTORY: [48 FR 33662, July 22, 1983. Redesignated at 53 FR 22836, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3100.3-3

§ 3100.3-3 Option statements. 

Each option holder shall file in the proper BLM office within 90 days after June 30 and December 31 of each year 
a statement showing as of the prior June 30 and December 31, respectively:

(a) Any changes to the statements submitted under § 3100.3-1(b) of this title, and

(b) The number of acres covered by each option and the total acreage of all options held in each State.

HISTORY: [53 FR 17352, May 16, 1988. Redesignated and amended at 53 FR 22836, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3100.4

§ 3100.4 Public availability of information. 

(a) All data and information concerning Federal and Indian minerals submitted under this part 3100 and parts 
3110 through 3190 of this chapter are subject to part 2 of this title, except as provided in paragraph (c) of this section. 
Part 2 of this title includes the regulations of the Department of the Interior covering the public disclosure of data and 
information contained in Department of the Interior records. Certain mineral information not protected from public 
disclosure under part 2 of this title may be made available for inspection without a Freedom of Information Act 
(FOIA) (5 U.S.C. 552) request.

(b) When you submit data and information under this part 3100 and parts 3110 through 3190 of this chapter that 
you believe to be exempt from disclosure to the public, you must clearly mark each page that you believe includes 
confidential information. BLM will keep all such data and information confidential to the extent allowed by § 2.13(c) 
of this title.

(c) Under the Indian Mineral Development Act of 1982 (IMDA) (25 U.S.C. 2101 et seq.), the Department of the 
Interior will hold as privileged proprietary information of the affected Indian or Indian tribe --

(1) All findings forming the basis of the Secretary's intent to approve or disapprove any Minerals Agreement 
under IMDA; and

(2) All projections, studies, data, or other information concerning a Minerals Agreement under IMDA, regard-
less of the date received, related to --

(i) The terms, conditions, or financial return to the Indian parties;

(ii) The extent, nature, value, or disposition of the Indian mineral resources; or

(iii) The production, products, or proceeds thereof.
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(d) For information concerning Indian minerals not covered by paragraph (c) of this section --

(1) BLM will withhold such records as may be withheld under an exemption to FOIA when it receives a request 
for information related to tribal or Indian minerals held in trust or subject to restrictions on alienation;

(2) BLM will notify the Indian mineral owner(s) identified in the records of the Bureau of Indian Affairs (BIA), 
and BIA, and give them a reasonable period of time to state objections to disclosure, using the standards and proce-
dures of § 2.15(d) of this title, before making a decision about the applicability of FOIA exemption 4 to:

(i) Information obtained from a person outside the United States Government; when

(ii) Following consultation with a submitter under § 2.15(d) of this title, BLM determines that the submitter does 
not have an interest in withholding the records that can be protected under FOIA; but

(iii) BLM has reason to believe that disclosure of the information may result in commercial or financial injury to 
the Indian mineral owner(s), but is uncertain that such is the case.

HISTORY: [63 FR 52946, 52952, Oct. 1, 1998]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 63 FR 52946, 52952, Oct. 1, 1998, added this section, effective Nov. 2, 1998.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.1-1

§ 3101.1-1 Lease form. 

A lease shall be issued only on the standard form approved by the Director.

HISTORY: [53 FR 17352, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote
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43 CFR 3101.1-2

§ 3101.1-2 Surface use rights. 

A lessee shall have the right to use so much of the leased lands as is necessary to explore for, drill for, mine, ex-
tract, remove and dispose of all the leased resource in a leasehold subject to: Stipulations attached to the lease; re-
strictions deriving from specific, nondiscretionary statutes; and such reasonable measures as may be required by the 
authorized officer to minimize adverse impacts to other resource values, land uses or users not addressed in the lease 
stipulations at the time operations are proposed. To the extent consistent with lease rights granted, such reasonable 
measures may include, but are not limited to, modification to siting or design of facilities, timing of operations, and 
specification of interim and final reclamation measures. At a minimum, measures shall be deemed consistent with 
lease rights granted provided that they do not: require relocation of proposed operations by more than 200 meters; 
require that operations be sited off the leasehold; or prohibit new surface disturbing operations for a period in excess 
of 60 days in any lease year.

HISTORY: [53 FR 17352, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable to entire Part:Part Note

Wyo. Outdoor Council v. Bosworth, 284 F. Supp. 2d 81, 2003 U.S. Dist. LEXIS 17101 (DDC Sept. 30, 2003).

Overview: Coalition of environmental groups' claim was not ripe for argument because their claims rested upon 
contingent future events that may not have occurred as anticipated, or may not have occurred at all.

. Bureau of Land Management regulations state that the lessee shall have the right to use so much of the 
leased lands as is necessary to explore for, drill for, mine, extract, remove and dispose of all the leased 
resource in a leasehold. 43 C.F.R. § 3101.1-2. The regulations, however, go on to subject that right to 
three reservations: [1] stipulations attached to the lease; [2] restrictions deriving from specific, nondis-
cretionary statutes such as the Endangered Species Act; and [3] reasonable measures to minimize ad-
verse impacts to other resource values not addressed in the stipulations. Go To Headnote

N. Plains Res. Council v. United States Blm, 298 F. Supp. 2d 1017, 2003 U.S. Dist. LEXIS 25347 (D Mont Sept. 4, 
2003).

Overview: Magistrate recommended entry of summary judgment for BLM; BLM was not required to perform new 
EIS before issuing oil and gas leases because lessees were limited to small scale exploration, which was permitted 
under existing resource management plan.

. Under 43 C.F.R. § 3101.1-2, the holder of a federal lease has the right to develop mineral interests. Go 
To Headnote 

. The United States District Court for the District of Montana, Billings Division, agrees that 43 C.F.R. § 
3101.1-2 grants leaseholders the right to develop mineral interests. Go To Headnote

Yates Petroleum Corp. v. Norton, 2002 U.S. Dist. LEXIS 27261 (D Wyo Mar. 7, 2002).

Overview: Court agreed that an environmental suit was not ripe for review where no site-specific decision was 
made granting or denying a permit to drill existed with respect to the oil leases, direction drilling, or a use of central-
ized production facilities.

. The Federal Land Policy and Management Act, 43 U.S.C.S. § 1301 et seq., grants the United States 
Bureau of Land Management (BLM) broad statutory authority to manage public lands and permits it 
specifically by regulation or otherwise, to take any action necessary to prevent unnecessary or undue 
degradation of the lands. 43 U.S.C.S. § 1732(b). The BLM may impose post-lease mitigation measures 
so long as they are reasonable, 43 C.F.R. § 3101.1-2, and may impose additional measures not ad-
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dressed in the lease stipulations at the time operations are proposed, with the purpose of minimizing 
adverse impacts to other resource values, land uses or users. Go To Headnote 

. Under applicable regulations, including 43 C.F.R. § 3101.1-2, the United States Bureau of Land Man-
agement has the directive to impose reasonable measures to minimize impacts to other multiple uses 
and such measures can be added as stipulations after the issuance of the primary lease. The regulation 
also permits the adaptive environmental management planning process because the process is a natural 
extension of the list of non-exhaustive reasonable measures. Go To Headnote

N. Plains Res. Council v. United States Blm, 298 F. Supp. 2d 1017, 2003 U.S. Dist. LEXIS 25347 (D Mont Sept. 
4, 2003).

Overview: Magistrate recommended entry of summary judgment for BLM; BLM was not required to perform new 
EIS before issuing oil and gas leases because lessees were limited to small scale exploration, which was permitted 
under existing resource management plan.

. The United States District Court for the District of Montana, Billings Division, agrees that 43 C.F.R. § 
3101.1-2 grants leaseholders the right to develop mineral interests. Go To Headnote

N. Plains Res. Council v. United States Blm, 298 F. Supp. 2d 1017, 2003 U.S. Dist. LEXIS 25347 (D Mont Sept. 
4, 2003).

Overview: Magistrate recommended entry of summary judgment for BLM; BLM was not required to perform new 
EIS before issuing oil and gas leases because lessees were limited to small scale exploration, which was permitted 
under existing resource management plan.

. Under 43 C.F.R. § 3101.1-2, the holder of a federal lease has the right to develop mineral interests. Go 
To Headnote

S. Utah Wilderness Alliance v. Norton, 457 F. Supp. 2d 1253, 2006 U.S. Dist. LEXIS 53621 (D Utah Aug. 1, 
2006), appeal dismissed by 525 F.3d 966, 2008 U.S. App. LEXIS 10249 (10th Cir. Utah 2008).

Overview: Utah BLM's decision to sell 16 oil and gas leases in areas that the BLM acknowledged had wilderness 
character was reversed and remanded in light of the BLM's violations of NEPA for failure to prepare an adequate 
pre-leasing document prior to the sale and for failure to supplement existing NEPA analyses in light of new infor-
mation.

. A lease sale by the Bureau of Land Management (BLM) itself is a public auction with leases sold to the 
highest bidder. 43 C.F.R. § 3120.5-1. If not acquired on the day of the sale, leases remain available for 
purchase at a reduced rate over the next two years. 43 C.F.R. § 3120.6. Competitive and 
non-competitive leases have primary terms of 10 years and can be held indefinitely by production of
hydrocarbons in paying quantities. 43 C.F.R. §§ 3110.3-1 and 3120.2. The BLM completes the leasing 
transaction by "issuing" the lease to the high bidder after the lease sale. 43 C.F.R. § 3120.5-3. If a lease 
is protested by a member of the public, the lease is not issued until the protest is resolved. A lessee has 
certain, defined surface use rights: A lessee shall have the right to use so much of the leased lands as is 
necessary to explore for, drill for, mine, extract, remove, and dispose of all the leased resource in a 
leasehold. 43 C.F.R. § 3101.1-2. In sum, in the fluid minerals program, the point of irretrievable and 
irreversible commitment occurs at the point of lease issuance. Go To Headnote

S. Utah Wilderness Alliance v. Norton, 457 F. Supp. 2d 1253, 2006 U.S. Dist. LEXIS 53621 (D Utah Aug. 1, 
2006), appeal dismissed by 525 F.3d 966, 2008 U.S. App. LEXIS 10249 (10th Cir. Utah 2008).

Overview: Utah BLM's decision to sell 16 oil and gas leases in areas that the BLM acknowledged had wilderness 
character was reversed and remanded in light of the BLM's violations of NEPA for failure to prepare an adequate 
pre-leasing document prior to the sale and for failure to supplement existing NEPA analyses in light of new infor-
mation.
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. A lease sale by the Bureau of Land Management (BLM) itself is a public auction with leases sold to the 
highest bidder. 43 C.F.R. § 3120.5-1. If not acquired on the day of the sale, leases remain available for 
purchase at a reduced rate over the next two years. 43 C.F.R. § 3120.6. Competitive and 
non-competitive leases have primary terms of 10 years and can be held indefinitely by production of 
hydrocarbons in paying quantities. 43 C.F.R. §§ 3110.3-1 and 3120.2. The BLM completes the leasing 
transaction by "issuing" the lease to the high bidder after the lease sale. 43 C.F.R. § 3120.5-3. If a lease 
is protested by a member of the public, the lease is not issued until the protest is resolved. A lessee has 
certain, defined surface use rights: A lessee shall have the right to use so much of the leased lands as is 
necessary to explore for, drill for, mine, extract, remove, and dispose of all the leased resource in a 
leasehold. 43 C.F.R. § 3101.1-2. In sum, in the fluid minerals program, the point of irretrievable and 
irreversible commitment occurs at the point of lease issuance. Go To Headnote

Yates Petroleum Corp. v. Norton, 2002 U.S. Dist. LEXIS 27261 (D Wyo Mar. 7, 2002).

Overview: Court agreed that an environmental suit was not ripe for review where no site-specific decision was 
made granting or denying a permit to drill existed with respect to the oil leases, direction drilling, or a use of central-
ized production facilities.

. The Federal Land Policy and Management Act, 43 U.S.C.S. § 1301 et seq., grants the United States 
Bureau of Land Management (BLM) broad statutory authority to manage public lands and permits it 
specifically by regulation or otherwise, to take any action necessary to prevent unnecessary or undue 
degradation of the lands. 43 U.S.C.S. § 1732(b). The BLM may impose post-lease mitigation measures 
so long as they are reasonable, 43 C.F.R. § 3101.1-2, and may impose additional measures not ad-
dressed in the lease stipulations at the time operations are proposed, with the purpose of minimizing 
adverse impacts to other resource values, land uses or users. Go To Headnote

S. Utah Wilderness Alliance v. Norton, 457 F. Supp. 2d 1253, 2006 U.S. Dist. LEXIS 53621 (D Utah Aug. 1, 
2006), appeal dismissed by 525 F.3d 966, 2008 U.S. App. LEXIS 10249 (10th Cir. Utah 2008).

Overview: Utah BLM's decision to sell 16 oil and gas leases in areas that the BLM acknowledged had wilderness 
character was reversed and remanded in light of the BLM's violations of NEPA for failure to prepare an adequate 
pre-leasing document prior to the sale and for failure to supplement existing NEPA analyses in light of new infor-
mation.

. A lease sale by the Bureau of Land Management (BLM) itself is a public auction with leases sold to the 
highest bidder. 43 C.F.R. § 3120.5-1. If not acquired on the day of the sale, leases remain available for 
purchase at a reduced rate over the next two years. 43 C.F.R. § 3120.6. Competitive and 
non-competitive leases have primary terms of 10 years and can be held indefinitely by production of 
hydrocarbons in paying quantities. 43 C.F.R. §§ 3110.3-1 and 3120.2. The BLM completes the leasing 
transaction by "issuing" the lease to the high bidder after the lease sale. 43 C.F.R. § 3120.5-3. If a lease 
is protested by a member of the public, the lease is not issued until the protest is resolved. A lessee has 
certain, defined surface use rights: A lessee shall have the right to use so much of the leased lands as is 
necessary to explore for, drill for, mine, extract, remove, and dispose of all the leased resource in a 
leasehold. 43 C.F.R. § 3101.1-2. In sum, in the fluid minerals program, the point of irretrievable and 
irreversible commitment occurs at the point of lease issuance. Go To Headnote

Yates Petroleum Corp. v. Norton, 2002 U.S. Dist. LEXIS 27261 (D Wyo Mar. 7, 2002).

Overview: Court agreed that an environmental suit was not ripe for review where no site-specific decision was 
made granting or denying a permit to drill existed with respect to the oil leases, direction drilling, or a use of central-
ized production facilities.

. Under applicable regulations, including 43 C.F.R. § 3101.1-2, the United States Bureau of Land Man-
agement has the directive to impose reasonable measures to minimize impacts to other multiple uses 
and such measures can be added as stipulations after the issuance of the primary lease. The regulation 
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also permits the adaptive environmental management planning process because the process is a natural 
extension of the list of non-exhaustive reasonable measures. Go To Headnote

N. Plains Res. Council v. United States Blm, 298 F. Supp. 2d 1017, 2003 U.S. Dist. LEXIS 25347 (D Mont Sept. 
4, 2003).

Overview: Magistrate recommended entry of summary judgment for BLM; BLM was not required to perform new 
EIS before issuing oil and gas leases because lessees were limited to small scale exploration, which was permitted 
under existing resource management plan.

. The United States District Court for the District of Montana, Billings Division, agrees that 43 C.F.R. § 
3101.1-2 grants leaseholders the right to develop mineral interests. Go To Headnote

Wyo. Outdoor Council v. Bosworth, 284 F. Supp. 2d 81, 2003 U.S. Dist. LEXIS 17101 (DDC Sept. 30, 2003).

Overview: Coalition of environmental groups' claim was not ripe for argument because their claims rested upon 
contingent future events that may not have occurred as anticipated, or may not have occurred at all.

. Bureau of Land Management regulations state that the lessee shall have the right to use so much of the 
leased lands as is necessary to explore for, drill for, mine, extract, remove and dispose of all the leased 
resource in a leasehold. 43 C.F.R. § 3101.1-2. The regulations, however, go on to subject that right to 
three reservations: [1] stipulations attached to the lease; [2] restrictions deriving from specific, nondis-
cretionary statutes such as the Endangered Species Act; and [3] reasonable measures to minimize ad-
verse impacts to other resource values not addressed in the stipulations. Go To Headnote

Yates Petroleum Corp. v. Norton, 2002 U.S. Dist. LEXIS 27261 (D Wyo Mar. 7, 2002).

Overview: Court agreed that an environmental suit was not ripe for review where no site-specific decision was 
made granting or denying a permit to drill existed with respect to the oil leases, direction drilling, or a use of central-
ized production facilities.

. The Federal Land Policy and Management Act, 43 U.S.C.S. § 1301 et seq., grants the United States 
Bureau of Land Management (BLM) broad statutory authority to manage public lands and permits it 
specifically by regulation or otherwise, to take any action necessary to prevent unnecessary or undue 
degradation of the lands. 43 U.S.C.S. § 1732(b). The BLM may impose post-lease mitigation measures 
so long as they are reasonable, 43 C.F.R. § 3101.1-2, and may impose additional measures not ad-
dressed in the lease stipulations at the time operations are proposed, with the purpose of minimizing 
adverse impacts to other resource values, land uses or users. Go To Headnote

N. Plains Res. Council v. United States Blm, 298 F. Supp. 2d 1017, 2003 U.S. Dist. LEXIS 25347 (D Mont Sept. 
4, 2003).

Overview: Magistrate recommended entry of summary judgment for BLM; BLM was not required to perform new 
EIS before issuing oil and gas leases because lessees were limited to small scale exploration, which was permitted 
under existing resource management plan.

. Under 43 C.F.R. § 3101.1-2, the holder of a federal lease has the right to develop mineral interests. Go 
To Headnote

Wyo. Outdoor Council v. Bosworth, 284 F. Supp. 2d 81, 2003 U.S. Dist. LEXIS 17101 (DDC Sept. 30, 2003).

Overview: Coalition of environmental groups' claim was not ripe for argument because their claims rested upon 
contingent future events that may not have occurred as anticipated, or may not have occurred at all.

. Bureau of Land Management regulations state that the lessee shall have the right to use so much of the 
leased lands as is necessary to explore for, drill for, mine, extract, remove and dispose of all the leased 
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resource in a leasehold. 43 C.F.R. § 3101.1-2. The regulations, however, go on to subject that right to 
three reservations: [1] stipulations attached to the lease; [2] restrictions deriving from specific, nondis-
cretionary statutes such as the Endangered Species Act; and [3] reasonable measures to minimize ad-
verse impacts to other resource values not addressed in the stipulations. Go To Headnote
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43 CFR 3101.1-3

§ 3101.1-3 Stipulations and information notices. 

The authorized officer may require stipulations as conditions of lease issuance. Stipulations shall become part of 
the lease and shall supersede inconsistent provisions of the standard lease form. Any party submitting a bid under 
subpart 3120 of this title, or an offer under § 3110.1(b) of this title during the period when use of the parcel number is 
required pursuant to § 3110.5-1 of this title, shall be deemed to have agreed to stipulations applicable to the specific 
parcel as indicated in the List of Lands Available for Competitive Nominations or the Notice of Competitive Lease 
Sale available from the proper BLM office. A party filing a noncompetitive offer in accordance with § 3110.1(a) of 
this title shall be deemed to have agreed to stipulations applicable to the specific parcel as indicated in the List of 
Lands Available for Competitive Nominations or the Notice of Competitive Lease Sale, unless the offer is withdrawn 
in accordance with § 3110.6 of this title. An information notice has no legal consequences, except to give notice of 
existing requirements, and may be attached to a lease by the authorized officer at the time of lease issuance to convey 
certain operational, procedural or administrative requirements relative to lease management within the terms and con-
ditions of the standard lease form. Information notices shall not be a basis for denial of lease operations.

HISTORY: [53 FR 17352, May 16, 1988, as amended at 53 FR 22836, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable to entire Part:Part Note

Western Energy Alliance v. Salazar, 709 F.3d 1040, 2013 U.S. App. LEXIS 4939 (10th Cir Mar. 12, 2013).

Overview: Energy companies' appeal from a district court order remanding their claims for the Bureau of Land 
Management to make decisions regarding pending leases was dismissed because the order fell under the administra-
tive-remand rule, and the order did not meet the urgency prong of the practical finality exception to the administra-
tive-remand rule.

. Prior to issuing a sale notice, parcels are reviewed by the Bureau of Land Management (BLM) field of-
fices to determine conformance with the applicable Resource Management Plan (RMP). RMPs are ar-
ea-wide land use plans that specify which areas will be considered for oil and gas development and 
what conditions will be placed on such development. If the lands are determined to be available for oil 
and gas development under the applicable RPM, the BLM field office conducts an interdisciplinary 
team review of the parcels, focusing on conflicts with wildlife, habitat, wilderness, land characteristics, 
planning and other resource values. The interdisciplinary team also evaluates whether new and signifi-
cant information has emerged since the RMP was adopted that would require further analysis of the 
environmental impact of oil and gas development on the parcels under the National Environmental 
Policy Act (NEPA), 42 U.S.C.S. § 4321 et seq., or whether a determination of NEPA adequacy can be 
issued. If the NEPA analysis is determined to no longer be valid, the BLM field office will perform an 
environmental assessment before the lease sale. These pre-leasing review processes can result in parcel 
rejections, deferrals, and/or stipulations being placed on the leases. 43 C.F.R. § 3101.1-3. Go To 
Headnote
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43 CFR 3101.1-4

§ 3101.1-4 Modification or waiver of lease terms and stipulations. 

A stipulation included in an oil and gas lease shall be subject to modification or waiver only if the authorized of-
ficer determines that the factors leading to its inclusion in the lease have changed sufficiently to make the protection 
provided by the stipulation no longer justified or if proposed operations would not cause unacceptable impacts. If the 
authorized officer has determined, prior to lease issuance, that a stipulation involves an issue of major concern to the 
public, modification or waiver of the stipulation shall be subject to public review for at least a 30-day period. In such 
cases, the stipulation shall indicate that public review is required before modification or waiver. If subsequent to lease 
issuance the authorized officer determines that a modification or waiver of a lease term or stipulation is substantial, 
the modification or waiver shall be subject to public review for at least a 30-day period.

HISTORY: [53 FR 22836, June 17, 1988; 53 FR 31958, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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CASE NOTES Applicable to entire Part:Part Note
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43 CFR 3101.2-1

§ 3101.2-1 Public domain lands. 

(a) No person or entity shall take, hold, own or control more than 246,080 acres of Federal oil and gas leases in 
any one State at any one time. No more than 200,000 acres of such acres may be held under option.

(b) In Alaska, the acreage that can be taken, held, owned or controlled is limited to 300,000 acres in the northern 
leasing district and 300,000 acres in the southern leasing district, of which no more than 200,000 acres may be held 
under option in each of the 2 leasing districts. The boundary between the 2 leasing districts in Alaska begins at the 
northeast corner of the Tetlin National Wildlife Refuge as established on December 2, 1980 (16 U.S.C. 3101), at a 
point on the boundary between the United States and Canada, then northwesterly along the northern boundary of the 
refuge to the left limit of the Tanana River (63[degrees]9'38" north latitude, 142[degrees]20'52" west longitude), then 
westerly along the left limit to the confluence of the Tanana and Yukon Rivers, and then along the left limit of the 
Yukon River from said confluence to its principal southern mouth.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17352, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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LexisNexis (R) Notes:

CASE NOTES

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote

Ftc v. U.S. Oil & Gas Corp., 1987 U.S. Dist. LEXIS 16137 (SD Fla July 10, 1987).

Overview: Corporations were liable under the Federal Trade Commission Act for misrepresenting the frequency 
that gas and oil leases were acquired and the profit potential from their advice and failing to disclose their true suc-
cess rate in acquiring leases.

. Federal regulations prohibit leasing parcels known to contain oil or gas under the SIMOL lottery sys-
tem; parcels which are known to have oil, parcels in a known geological structure or a "KGS," must be 
leased through a competitive bidding system. 43 C.F.R. §§3100.0-5(a), 3101.2-1(a). The noncompeti-
tive SIMOL lottery is reserved for public lands not within a KGS. 43 C.F.R. §§ 3101.1-1, 3112.1-1. Go 
To Headnote
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43 CFR 3101.2-2

§ 3101.2-2 Acquired lands. 

An acreage limitation separate from, but equal to the acreage limitation for public domain lands described in § 
3101.2-1 of this title, applies to acquired lands. Where the United States owns only a fractional interest in the mineral 
resources of the lands involved in a lease, only that part owned by the United States shall be charged as acreage hold-
ings. The acreage embraced in a future interest lease shall not be charged as acreage holdings until the lease for the 
future interest becomes effective.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

  
  
  
CASE NOTES Applicable to entire Part:Part Note
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43 CFR 3101.2-3

§ 3101.2-3 Excepted acreage. 

(a) The following acreage shall not be included in computing accountable acreage:

(1) Acreage under any lease any portion of which is committed to any Federally approved unit or cooperative 
plan or communitization agreement;

(2) Acreage under any lease for which royalty (including compensatory royalty or royalty in-kind) was paid in 
the preceding calendar year; and

(3) Acreage under leases subject to an operating, drilling or development contract approved by the Secretary.

(b) Acreage subject to offers to lease, overriding royalties and payments out of production shall not be included 
in computing accountable acreage.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17352, May 16, 1988; 71 FR 14821, 14823, Mar. 24, 
2006]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 71 FR 14821, 14823, Mar. 24, 2006, amended this section, effective Mar. 24, 
2006.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
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[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]



Page 49

19 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3101 -- ISSUANCE OF LEASES  

§ 3101.2 ACREAGE LIMITATIONS. 
  
  

Go to the CFR Archive Directory

43 CFR 3101.2-4

§ 3101.2-4 Excess acreage. 

(a) Where, as the result of the termination or contraction of a unit or cooperative plan, the elimination of a lease 
from an operating, drilling or development contract a party holds or controls excess accountable acreage, said party 
shall have 90 days from that date to reduce the holdings to the prescribed limitation and to file proof of the reduction 
in the proper BLM office. Where as a result of a merger or the purchase of the controlling interest in a corporation, 
acreage in excess of the amount permitted is acquired, the party holding the excess acreage shall have 180 days from 
the date of the merger or purchase to divest the excess acreage. If additional time is required to complete the divesti-
ture of the excess acreage, a petition requesting additional time, along with a full justification for the additional time, 
may be filed with the authorized officer prior to the termination of the 180-day period provided herein.

(b) If any person or entity is found to hold accountable acreage in violation of the provisions of these regula-
tions, lease(s) or interests therein shall be subject to cancellation or forfeiture in their entirety, until sufficient acreage 
has been eliminated to comply with the acreage limitation. Excess acreage or interest shall be cancelled in the inverse 
order of acquisition.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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43 CFR 3101.2-5

§ 3101.2-5 Computation. 

The accountable acreage of a party owning an undivided interest in a lease shall be the party's proportionate part 
of the total lease acreage. The accountable acreage of a party who is the beneficial owner of more than 10 percent of 
the stock of a corporation which holds Federal oil and gas leases shall be the party's proportionate part of the corpora-
tion's accountable acreage. Parties to a contract for development of leased lands and co-parties, except those operat-
ing, drilling or development contracts subject to § 3101.2-3 of this title, shall be charged with their proportionate in-
terests in the lease. No holding of acreage in common by the same persons in excess of the maximum acreage speci-
fied in the laws for any one party shall be permitted.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 2113, Jan. 18, 1984; 53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.2-6

§ 3101.2-6 Showing required. 

At any time the authorized officer may require any lessee or operator to file with the Bureau of Land Management 
a statement showing as of specified date the serial number and the date of each lease in which he/she has any interest, 
in the particular State, setting forth the acreage covered thereby.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.3-1

§ 3101.3-1 Joinder evidence required. 

Before issuance of a lease for lands within an approved unit, the lease offeror shall file evidence with the proper 
BLM office of having joined in the unit agreement and unit operating agreement or a statement giving satisfactory 
reasons for the failure to enter into such agreement. If such statement is acceptable to the authorized officer the opera-
tor shall be permitted to operate independently but shall be required to conform to the terms and provisions of the unit 
agreement with respect to such operations.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.3-2

§ 3101.3-2 Separate leases to issue. 

A lease offer for lands partly within and partly outside the boundary of a unit shall result in separate leases, one 
for the lands within the unit, and one for the lands outside the unit.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.4

§ 3101.4 Lands covered by application to close lands to mineral leasing. 

Offers filed on lands within a pending application to close lands to mineral leasing shall be suspended until the 
segregative effect of the application is final.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.5-1

§ 3101.5-1 Wildlife refuge lands. 

(a) Wildlife refuge lands are those lands embraced in a withdrawal of public domain and acquired lands of the 
United States for the protection of all species of wildlife within a particular area. Sole and complete jurisdiction over 
such lands for wildlife conservation purposes is vested in the Fish and Wildlife Service even though such lands may 
be subject to prior rights for other public purposes or, by the terms of the withdrawal order, may be subject to mineral 
leasing.

(b) No offers for oil and gas leases covering wildlife refuge lands shall be accepted and no leases covering such 
lands shall be issued except as provided in § 3100.2 of this title. There shall be no drilling or prospecting under any 
lease heretofore or hereafter issued on lands within a wildlife refuge except with the consent and approval of the Sec-
retary with the concurrence of the Fish and Wildlife Service as to the time, place and nature of such operations in or-
der to give complete protection to wildlife populations and wildlife habitat on the areas leased, and all such operations 
shall be conducted in accordance with the stipulations of the Bureau on a form approved by the Director.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.5-2

§ 3101.5-2 Coordination lands. 

(a) Coordination lands are those lands withdrawn or acquired by the United States and made available to the 
States by cooperative agreements entered into between the Fish and Wildlife Service and the game commissions of the 
various States, in accordance with the Act of March 10, 1934 (48 Stat. 401), as amended by the Act of August 14, 
1946 (60 Stat. 1080), or by long-term leases or agreements between the Department of Agriculture and the game 
commissions of the various States pursuant to the Bankhead-Jones Farm Tenant Act (50 Stat. 525), as amended, 
where such lands were subsequently transferred to the Department of the Interior, with the Fish and Wildlife Service 
as the custodial agency of the United States.

(b) Representatives of the Bureau and the Fish and Wildlife Service shall, in cooperation with the authorized 
members of the various State game commissions, confer for the purpose of determining by agreement those coordina-
tion lands which shall not be subject to oil and gas leasing. Coordination lands not closed to oil and gas leasing shall 
be subject to leasing on the imposition of such stipulations as are agreed upon by the State Game Commission, the 
Fish and Wildlife Service and the Bureau.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 

  



Page 64
43 CFR 3101.5-2

the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]



Page 65

27 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3101 -- ISSUANCE OF LEASES  

§ 3101.5 NATIONAL WILDLIFE REFUGE SYSTEM LANDS. 
  
  

Go to the CFR Archive Directory

43 CFR 3101.5-3

§ 3101.5-3 Alaska wildlife areas. 

No lands within a refuge in Alaska open to leasing shall be available until the Fish and Wildlife Service has first 
completed compatability determinations.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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43 CFR 3101.5-4

§ 3101.5-4 Stipulations. 

Leases shall be issued subject to stipulations prescribed by the Fish and Wildlife Service as to the time, place, 
nature and condition of such operations in order to minimize impacts to fish and wildlife populations and habitat and 
other refuge resources on the areas leased. The specific conduct of lease activities on any refuge lands shall be subject 
to site-specific stipulations prescribed by the Fish and Wildlife Service.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

  



Page 69

29 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3101 -- ISSUANCE OF LEASES  

§ 3101.5 NATIONAL WILDLIFE REFUGE SYSTEM LANDS. 
  
  

Go to the CFR Archive Directory

43 CFR 3101.6

§ 3101.6 Recreation and public purposes lands. 

Under the Recreation and Public Purposes Act, as amended (43 U.S.C. 869 et seq.), all lands within Recreation 
and Public Purposes leases and patents are subject to lease under the provisions of this part, subject to such conditions 
as the Secretary deems appropriate.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.7-1

§ 3101.7-1 General requirements. 

(a) Acquired lands shall be leased only with the consent of the surface managing agency, which upon receipt of a 
description of the lands from the authorized officer, shall report to the authorized officer that it consents to leasing 
with stipulations, if any, or withholds consent or objects to leasing.

(b) Public domain lands shall be leased only after the Bureau has consulted with the surface managing agency 
and has provided it with a description of the lands, and the surface managing agency has reported its recommendation 
to lease with stipulations, if any, or not to lease to the authorized officer. If consent or lack of objection of the surface 
managing agency is required by statute to lease public domain lands, the procedure in paragraph (a) of this section 
shall apply.

(c) National Forest System lands whether acquired or reserved from the public domain shall not be leased over 
the objection of the Forest Service. The provisions of paragraph (a) of this section shall apply to such National Forest 
System lands.

HISTORY: [53 FR 22836, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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43 CFR 3101.7-2

§ 3101.7-2 Action by the Bureau of Land Management. 

(a) Where the surface managing agency has consented to leasing with required stipulations, and the Secretary de-
cides to issue a lease, the authorized officer shall incorporate the stipulations into any lease which it may issue. The 
authorized officer may add additional stipulations.

(b) The authorized officer shall not issue a lease and shall reject any lease offer on lands to which the surface 
managing agency objects or withholds consent required by statute. In all other instances, the Secretary has the final 
authority and discretion to decide to issue a lease.

(c) The authorized officer shall review all recommendations and shall accept all reasonable recommendations of 
the surface managing agency.

HISTORY: [48 FR 33662, July 22, 1983. Redesignated and amended at 53 FR 22836, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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43 CFR 3101.7-3

§ 3101.7-3 Appeals. 

(a) The decision of the authorized officer to reject an offer to lease or to issue a lease with stipulations recom-
mended by the surface managing agency may be appealed to the Interior Board of Land Appeals under part 4 of this 
title.

(b) Where, as provided by statute, the surface managing agency has required that certain stipulations be included 
in a lease or has consented, or objected or refused to consent to leasing, any appeal by an affected lease offeror shall 
be pursuant to the administrative remedies provided by the particular surface managing agency.

HISTORY: [53 FR 22837, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3101.8

§ 3101.8 State's or charitable organization's ownership of surface overlying Federally-owned minerals. 

Where the United States has conveyed title to, or otherwise transferred the control of the surface of lands to any 
State or political subdivision, agency, or instrumentality thereof, or a college or any other educational corporation or 
association, or a charitable or religious corporation or association, with reservation of the oil and gas rights to the 
United States, such party shall be given an opportunity to suggest any lease stipulations deemed necessary for the 
protection of existing surface improvements or uses, to set forth the facts supporting the necessity of the stipulations 
and also to file any objections it may have to the issuance of a lease. Where a party controlling the surface opposes the 
issuance of a lease or wishes to place such restrictive stipulations upon the lease that it could not be operated upon or 
become part of a drilling unit and hence is without mineral value, the facts submitted in support of the opposition or 
request for restrictive stipulations shall be given consideration and each case decided on its merits. The opposition to 
lease or necessity for restrictive stipulations expressed by the party controlling the surface affords no legal basis or 
authority to refuse to issue the lease or to issue the lease with the requested restrictive stipulations for the reserved 
minerals in the lands; in such case, the final determination whether to issue and with what stipulations, or not to issue 
the lease depends upon whether or not the interests of the United States would best be served by the issuance of the 
lease.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 2113, Jan. 18, 1984; 53 FR 22837, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
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[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.1

§ 3102.1 Who may hold leases. 

Leases or interests therein may be acquired and held only by citizens of the United States; associations (including 
partnerships and trusts) of such citizens; corporations organized under the laws of the United States or of any State or 
Territory thereof; and municipalities.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.2

§ 3102.2 Aliens. 

Leases or interests therein may be acquired and held by aliens only through stock ownership, holding or control in 
a present or potential lessee that is incorporated under the laws of the United States or of any State or territory thereof, 
and only if the laws, customs or regulations of their country do not deny similar or like privileges to citizens or corpo-
rations of the United States. If it is determined that a country has denied similar or like privileges to citizens or corpo-
rations of the United States, it would be placed on a list available from any Bureau of Land Management State office.

HISTORY: [53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.3

§ 3102.3 Minors. 

Leases shall not be acquired or held by one considered a minor under the laws of the State in which the lands are 
located, but leases may be acquired and held by legal guardians or trustees of minors in their behalf. Such legal 
guardians or trustees shall be citizens of the United States or otherwise meet the provisions of § 3102.1 of this title.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.4

§ 3102.4 Signature. 

(a) The original of an offer or bid shall be signed in ink and dated by the present or potential lessee or by anyone 
authorized to sign on behalf of the present or potential lessee.

(b) Three copies of a transfer of record title or of operating rights (sublease), as required by section 30a of the 
act, shall be originally signed and dated by the transferor or anyone authorized to sign on behalf of the transferor. 
However, a transferee, or anyone authorized to sign on his or her behalf, shall be required to sign and date only 1 
original request for approval of a transfer.

(c) Documents signed by any party other than the present or potential lessee shall be rendered in a manner to re-
veal the name of the present or potential lessee, the name of the signatory and their relationship. A signatory who is a 
member of the organization that constitutes the present or potential lessee (e.g., officer of a corporation, partner of a 
partnership, etc.) may be requested by the authorized officer to clarify his/her relationship, when the relationship is not 
shown on the documents filed.

(d) Submission of a qualification number does not meet the requirements of paragraph (c) of this section.

HISTORY: [53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.5-1

§ 3102.5-1 Compliance. 

In order to actually or potentially own, hold, or control an interest in a lease or prospective lease, all parties, in-
cluding corporations, and all members of associations, including partnerships of all types, shall, without exception, be 
qualified and in compliance with the act. Compliance means that the lessee, potential lessee, and all such parties (as 
defined in § 3000.0-5(k)) are:

(a) Citizens of the United States (see § 3102.1) or alien stockholders in a corporation organized under State or 
Federal law (see § 3102.2);

(b) In compliance with the Federal acreage limitations (see § 3101.2);

(c) Not minors (see § 3102.3);

(d) Except for an assignment or transfer under subpart 3106 of this title, in compliance with section 2(a)(2)(A) of 
the Act, in which case the signature on an offer or lease constitutes evidence of compliance. A lease issued to any en-
tity in violation of this paragraph (d) shall be subject to the cancellation provisions of § 3108.3 of this title. The term 
entity is defined at § 3400.0-5(rr) of this title.

(e) Not in violation of the provisions of section 41 of the Act; and

(f) In compliance with section 17(g) of the Act, in which case the signature on an offer, lease, assignment, trans-
fer, constitutes evidence of compliance that the signatory and any subsidiary, affiliate, or person, association, or cor-
poration controlled by or under common control with the signatory, as defined in § 3400.0-5(rr) of this title, has not 
failed or refused to comply with reclamation requirements with respect to all leases and operations thereon in which 
such person or entity has an interest. Noncompliance with section 17(g) of the Act begins on the effective date of the 
imposition of a civil penalty by the authorized officer under § 3163.2 of this title, or when the bond is attached by the 
authorized officer for reclamation purposes, whichever comes first. A lease issued, or an assignment or transfer ap-
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proved, to any such person or entity in violation of this paragraph (f) shall be subject to the cancellation provisions of 
§ 3108.3 of this title, notwithstanding any administrative or judicial appeals that may be pending with respect to viola-
tions or penalties assessed for failure to comply with the prescribed reclamation standards on any lease holdings. 
Noncompliance shall end upon a determination by the authorized officer that all required reclamation has been com-
pleted and that the United States has been fully reimbursed for any costs incurred due to the required reclamation.

(g) In compliance with § 3106.1(b) of this title and section 30A of the Act. The authorized officer may accept the 
signature on a request for approval of an assignment of less than 640 acres outside of Alaska (2,560 acres within 
Alaska) as acceptable certification that the assignment would further the development of oil and gas, or the authorized 
officer may apply the provisions of § 3102.5-3 of this title.

HISTORY: [53 FR 22837, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.5-2

§ 3102.5-2 Certification of compliance. 

Any party(s) seeking to obtain an interest in a lease shall certify it is in compliance with the act as set forth in § 
3102.5-1 of this title. A party(s) that is a corporation or publicly traded association, including a publicly traded part-
nership, shall certify that constituent members of the corporation, association or partnership holding or controlling 
more than 10 percent of the instruments of ownership of the corporation, association or partnership are in compliance 
with the act. Execution and submission of an offer, competitive bid form, or request for approval of a transfer of rec-
ord title or of operating rights (sublease), constitutes certification of compliance.

HISTORY: [53 FR 17353, May 16, 1988; 53 FR 22837, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3102.5-3

§ 3102.5-3 Evidence of compliance. 

The authorized officer may request at any time further evidence of compliance and qualification from any party 
holding or seeking to hold an interest in a lease. Failure to comply with the request of the authorized officer shall re-
sult in adjudication of the action based on the incomplete submission.

HISTORY: [53 FR 17353, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.1-1

§ 3103.1-1 Form of remittance. 

All remittances shall be by personal check, cashier's check, certified check, or money order, and shall be made 
payable to the Department of the Interior--Bureau of Land Management or the Department of the Interior--Minerals 
Management Service, as appropriate. Payments made to the Bureau may be made by other arrangements such as by 
electronic funds transfer or credit card when specifically authorized by the Bureau. In the case of payments made to 
the Service, such payments may also be made by electronic funds transfer.

HISTORY: [53 FR 22837, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.1-2

§ 3103.1-2 Where submitted. 

(a)(1) All fees for lease applications or offers or for requests for approval of a transfer and all first-year rentals and 
bonuses for leases issued under Group 3100 of this title shall be paid to the proper BLM office.

(2) All second-year and subsequent rentals, except for leases specified in paragraph (b) of this section, shall be 
paid to the Service at the following address: Minerals Management Service, Royalty Management Program/BRASS, 
Box 5640 T.A., Denver, CO 80217.

(b) All rentals and royalties on producing leases, communitized leases in producing well units, unitized leases in 
producing unit areas, leases on which compensatory royalty is payable and all payments under subsurface storage 
agreements and easements for directional drilling shall be paid to the Service.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 11637, Mar. 27, 1984; 49 FR 39330, Oct. 5, 1984; 53 
FR 17353, May 16, 1988; 72 FR 50882, 50887, Sept. 5, 2007]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 72 FR 50882, 50887, Sept. 5, 2007, revised paragraph (a)(1), effective Oct. 1, 
2007.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
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[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]



Page 97

43 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3103 -- FEES, RENTALS AND ROYALTY  

§ 3103.2 RENTALS. 
  
  

Go to the CFR Archive Directory

43 CFR 3103.2-1

§ 3103.2-1 Rental requirements. 

(a) Each competitive bid or competitive nomination submitted in response to a List of Lands Available for Com-
petitive Nominations or Notice of Competitive Lease Sale, and each noncompetitive lease offer shall be accompanied 
by full payment of the first year's rental based on the total acreage, if known, and, if not known, shall be based on 40 
acres for each smallest legal subdivision. An offer deficient in the first year's rental by not more than 10 percent or $ 
200, whichever is less, shall be accepted by the authorized officer provided all other requirements are met. Rental 
submitted shall be determined based on the total amount remitted less all required fees. The additional rental shall be 
paid within 30 days from notice of the deficiency under penalty of cancellation of the lease.

(b) If the acreage is incorrectly indicated in a List of Lands Available for Competitive Nominations or a Notice 
of Competitive Lease Sale, payment of the rental based on the error is curable within 15 calendar days of receipt of 
notice from the authorized officer of the error.

(c) Rental shall not be prorated for any lands in which the United States owns an undivided fractional interest but 
shall be payable for the full acreage in such lands.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 26920, June 29, 1984, 53 FR 22837, June 17, 1988; 
53 FR 31958, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  

  



Page 98
43 CFR 3103.2-1

[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.2-2

§ 3103.2-2 Annual rental payments. 

Rentals shall be paid on or before the lease anniversary date. A full year's rental shall be submitted even when less 
than a full year remains in the lease term, except as provided in § 3103.4-4(d) of this title. Failure to make timely 
payment shall cause a lease to terminate automatically by operation of law. If the designated Service office is not open 
on the anniversary date, payment received on the next day the designated Service office is open to the public shall be 
deemed to be timely made. Payments made to an improper BLM or Service office shall be returned and shall not be 
forwarded to the designated Service office. Rental shall be payable at the following rates:

(a) The annual rental for all leases issued subsequent to December 22, 1987, shall be $ 1.50 per acre or fraction 
thereof for the first 5 years of the lease term and $ 2 per acre or fraction for any subsequent year, except as provided in 
paragraph (b) of this section;

(b) The annual rental for all leases issued on or before December 22, 1987, or issued pursuant to an application 
or offer to lease filed prior to that date shall be as stated in the lease or in regulations in effect on December 22, 1987, 
except:

(1) Leases issued under former subpart 3112 of this title on or after February 19, 1982, shall be subject after 
February 1, 1989, to annual rental in the sixth and subsequent lease years of $ 2 per acre or fraction thereof;

(2) The rental rate of any lease determined after December 22, 1987, to be in a known geological structure out-
side of Alaska or in a favorable petroleum geological province within Alaska shall not be increased because of such 
determination;

(3) Exchange and renewal leases shall be subject to rental of $ 2 per acre or fraction thereof upon exchange or 
renewal;
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(c) Rental shall not be due on acreage for which royalty or minimum royalty is being paid, except on nonpro-
ducing leases when compensatory royalty has been assessed in which case annual rental as established in the lease
shall be due in addition to compensatory royalty;

(d) On terminated leases that were originally issued noncompetitively and are reinstated under § 3108.2-3 of this 
title, and on noncompetitive leases that were originally issued under § 3108.2-4 of this title, the annual rental shall be 
$ 5 per acre or fraction thereof beginning with the termination date upon the filing, on or after the effective date of this 
regulation, of a petition to reinstate a lease or convert an abandoned, unpatented oil placer mining claim;

(e) On terminated leases that were originally issued competitively, the annual rental shall be $ 10 per acre or 
fraction thereof beginning with the termination date upon the filing, on or after the effective date of this regulation, of 
a petition to reinstate a lease under § 3108.2-3 of this title; and

(f) Each succeeding time a specific lease is reinstated under § 3108.2-3 of this title, the annual rental on that 
lease shall increase by an additional $ 5 per acre or fraction thereof for leases that were originally issued noncompeti-
tively and by an additional $ 10 per acre or fraction thereof for leases that were originally issued competitively.

HISTORY: [53 FR 17353, May 16, 1988 and 53 FR 22837, June 17, 1988; 61 FR 4748, 4750, Feb. 8, 1996]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 61 FR 4748, 4750, Feb. 8, 1996, which substituted "§ 3103.4-4" for "§ 
3103.4-2" in the introductory text, became effective March 11, 1996.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.3-1

§ 3103.3-1 Royalty on production. 

(a) Royalty on production will be payable only on the mineral interest owned by the United States. Royalty must 
be paid in amount or value of the production removed or sold as follows:

(1) For leases issued on or before January 17, 2017, the rate prescribed in the lease or in applicable regulations at 
the time of lease issuance;

(2) For leases issued after January 17, 2017:

(i) 121/2 percent on all noncompetitive leases;

(ii) A rate of not less than 121/2 percent on all competitive leases, exchange and renewal leases, and leases is-
sued in lieu of unpatented oil placer mining claims under § 3108.2-4 of this title;

(3) 162/3 percent on noncompetitive leases reinstated under § 3108.2-3 of this title plus an additional 2 percent-
age-point increase added for each succeeding reinstatement;

(4) The rate used for royalty determination that appears in a lease that is reinstated or that is in force for competi-
tive leases at the time of issuance of the lease that is reinstated, plus 4 percentage points, plus an additional 2 percent-
age points for each succeeding reinstatement.

(b) Leases that qualify under specific provisions of the Act of August 8, 1946 (30 U.S.C. 226c) may apply for a 
limitation of a 121/2 percent royalty rate.

(c) The average production per well per day for oil and gas will be determined pursuant to 43 CFR 3162.7-4. 

(d) Payment of a royalty on the helium component of gas will not convey the right to extract the helium from the 
gas stream. Applications for the right to extract helium from the gas stream will be made under part 16 of this title.
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HISTORY: [53 FR 22838, June 17, 1988; 81 FR 83008, 83077, Nov. 18, 2016, as corrected at 81 FR 88634, Dec. 8, 
2016]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 81 FR 83008, 83077, Nov. 18, 2016, revised this section, effective Jan. 17, 
2017.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

CASE NOTES Applicable to entire Part:Part Note
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43 CFR 3103.3-2

§ 3103.3-2 Minimum royalties. 

(a) A minimum royalty shall be payable at the expiration of each lease year beginning on or after a discovery of 
oil or gas in paying quantities on the lands leased, except that on unitized leases the minimum royalty shall be payable 
only on the participating acreage, at the following rates:

(1) On leases issued on or after August 8, 1946, and on those issued prior thereto if the lessee files an election 
under section 15 of the Act of August 8, 1946, a minimum royalty of $ 1 per acre or fraction thereof in lieu of rental, 
except as provided in paragraph (a)(2) of this section; and

(2) On leases issued from offers filed after December 22, 1987, and on competitive leases issued from successful 
bids placed at oral or internet-based auctions conducted after December 22, 1987, a minimum royalty in lieu of rental 
of not less than the amount of rental which otherwise would be required for that lease year.

(b) Minimum royalties shall not be prorated for any lands in which the United States owns a fractional interest 
but shall be payable on the full acreage of the lease.

(c) Minimum royalties and rentals on non-participating acreage shall be payable to the Service.

(d) The minimum royalty provisions of this section shall be applicable to leases reinstated under § 3108.2-3 of 
this title and leases issued under § 3108.2-4 of this title.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 11637, Mar. 27, 1984; 49 FR 30448, July 30, 1984; 
53 FR 22838, June 17, 1988; 81 FR 59902, 59905, Aug. 31, 2016]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 81 FR 59902, 59905, Aug. 31, 2016, revised paragraph (a)(2), effective Aug. 
31, 2016.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.4-1

§ 3103.4-1 Royalty reductions. 

(a) In order to encourage the greatest ultimate recovery of oil or gas and in the interest of conservation, the Secre-
tary, upon a determination that it is necessary to promote development or that the leases cannot be successfully oper-
ated under the terms provided therein, may waive, suspend or reduce the rental or minimum royalty or reduce the roy-
alty on an entire leasehold, or any portion thereof.

(b)(1) An application for the benefits under paragraph (a) of this section must be filed by the operator/payor in
the proper BLM office. The application must contain the serial number of the leases, the names of the record title 
holders, operating rights owners (sublessees), and operators for each lease, the description of lands by legal subdivi-
sion and a description of the relief requested.

(2) Each application shall show the number, location and status of each well drilled, a tabulated statement for 
each month covering a period of not less than 6 months prior to the date of filing the application of the aggregate 
amount of oil or gas subject to royalty, the number of wells counted as producing each month and the average produc-
tion per well per day.

(3) Every application shall contain a detailed statement of expenses and costs of operating the entire lease, the 
income from the sale of any production and all facts tending to show whether the wells can be successfully operated 
upon the fixed royalty or rental. Where the application is for a reduction in royalty, full information shall be furnished 
as to whether overriding royalties, payments out of production, or similar interests are paid to others than the United 
States, the amounts so paid and efforts made to reduce them. The applicant shall also file agreements of the holders to 
a reduction of all other royalties or similar payments from the leasehold to an aggregate not in excess of one-half the 
royalties due the United States.

(c) Petition may be made for reduction of royalty under § 3108.2-3(f) for leases reinstated under § 3108.2-3 of 
this title and under § 3108.2-4(i) for noncompetitive leases issued under § 3108.2-4 of this title. Petitions to waive, 
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suspend or reduce rental or minimum royalty for leases reinstated under § 3108.2-3 of this title or for leases issued 
under § 3108.2-4 of this title may be made under this section.

(d) [Redesignated as paragraph (b) of § 3103.4-2.]

(e) [Redesignated as paragraph (c).]

HISTORY: [48 FR 33662, July 22, 1983; 48 FR 39225, Aug. 30, 1983, as amended at 49 FR 30448, July 30, 1984; 
53 FR 17354, May 16, 1988; 57 FR 35973, Aug. 11, 1992; 61 FR 4748, 4750, Feb. 8, 1996; 75 FR 61624, 61626, Oct. 
6, 2010]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 75 FR 61624, 61626, Oct. 6, 2010, amended paragraph (b)(1), effective Oct. 6, 
2010.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.4-2

§ 3103.4-2 Stripper well royalty reductions. 

(a) Certification. The applicable royalty rate shall be used by the operator/payor when submitting the required 
royalty reports/payments to ONRR. By submitting royalty reports/payments using the royalty rate reduction benefits 
of this program, the operator certifies that the production rate for the qualifying and subsequent 12-month period was 
not subject to manipulation for the purpose of obtaining the benefit of a royalty rate reduction, and the royalty rate was 
calculated in accordance with the instructions and procedures in these regulations.

(b) Record retention. For seven years after production on which the operator claims a royalty rate reduction for 
stripper well properties, the operator must retain and make available to BLM for inspection all documents on which 
the calculation of the applicable royalty rate under this section relies.

(c) Agency action. If a royalty rate is improperly calculated, the MMS will calculate the correct rate and inform 
the operator/payors. Any additional royalties due are payable immediately upon notification. Late payment or under-
payment charges will be assessed in accordance with 30 CFR 218.102. The BLM may terminate a royalty rate reduc-
tion if it is determined that the production rate was manipulated by the operator for the purpose of receiving a royalty 
rate reduction. Terminations of royalty rate reductions will be effective on the effective date of the royalty rate reduc-
tion resulting from the manipulated production rate (i.e., the termination will be retroactive to the effective date of the 
improper reduction). The operator/payor shall pay the difference in royalty resulting from the retroactive application 
of the unmanipulated rate. Late payment or underpayment charges will be assessed in accordance with 30 CFR 
218.102.

HISTORY: [61 FR 4748, 4750, Feb. 8, 1996; 70 FR 53072, 53074, Sept. 7, 2005; 75 FR 61624, 61626, Oct. 6, 2010]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 75 FR 61624, 61626, Oct. 6, 2010, amended this section, effective Oct. 6, 
2010.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.4-3

§ 3103.4-3 Heavy oil royalty reductions. 

(a) Certification. The operator/payor must use the applicable royalty rate when submitting the required royalty 
reports/payments to the Minerals Management Service (MMS). In submitting royalty reports/payments using a royalty 
rate reduction, the operator/payor must certify that the API oil gravity for the initial and subsequent 12-month periods 
was not subject to manipulation or adulteration and the royalty rate was determined in accordance with the require-
ments and procedures.

(b) Agency action. If an operator/payor incorrectly calculates the royalty rate, the BLM will determine the cor-
rect rate and notify the operator/payor in writing. Any additional royalties due are payable to MMS immediately upon 
receipt of this notice. Late payment or underpayment charges will be assessed in accordance with 30 CFR 218.102. 
The BLM will terminate a royalty rate reduction for a property if BLM determines that the API oil gravity was ma-
nipulated or adulterated by the operator/payor. Terminations of royalty rate reductions for individual properties will be 
effective on the effective date of the royalty rate reduction resulting from a manipulated or adulterated API oil gravity 
so that the termination will be retroactive to the effective date of the improper reduction. The operator/payor must pay 
the difference in royalty resulting from the retroactive application of the non-manipulated rate. The late payment or 
underpayment charges will assessed in accordance with 30 CFR 218.102.

HISTORY: [61 FR 4748, 4750, Feb. 8, 1996; 75 FR 61624, 61626, Oct. 6, 2010]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 75 FR 61624, 61626, Oct. 6, 2010, amended this section, effective Oct. 6, 
2010.]

  



Page 110
43 CFR 3103.4-3

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs)
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3103.4-4

§ 3103.4-4 Suspension of operations and/or production. 

(a) A suspension of all operations and production may be directed or consented to by the authorized officer only in 
the interest of conservation of natural resources. A suspension of operations only or a suspension of production only 
may be directed or consented to by the authorized officer in cases where the lessee is prevented from operating on the 
lease or producing from the lease, despite the exercise of due care and diligence, by reason of force majeure, that is, 
by matters beyond the reasonable control of the lessee. Applications for any suspension shall be filed in the proper 
BLM office. Complete information showing the necessity of such relief shall be furnished.

(b) The term of any lease shall be extended by adding thereto the period of the suspension, and no lease shall be 
deemed to expire during any suspension.

(c) A suspension shall take effect as of the time specified in the direction or assent of the authorized officer, in 
accordance with the provisions of § 3165.1 of this title.

(d) Rental and minimum royalty payments shall be suspended during any period of suspension of all operations 
and production directed or assented to by the authorized officer beginning with the first day of the lease month in 
which the suspension of all operations and production becomes effective, or if the suspension of all operations and 
production becomes effective on any date other than the first day of a lease month, beginning with the first day of the 
lease month following such effective date. Rental and minimum royalty payments shall resume on the first day of the 
lease month in which the suspension of all operations and production is terminated. Where rentals are creditable 
against royalties and have been paid in advance, proper credit shall be allowed on the next rental or royalty due under 
the terms of the lease. Rental and minimum royalty payments shall not be suspended during any period of suspension 
of operations only or suspension of production only.

(e) Where all operations and production are suspended on a lease on which there is a well capable of producing 
in paying quantities and the authorized officer approves resumption of operations and production, such resumption 
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shall be regarded as terminating the suspension, including the suspension of rental and minimum royalty payments, as 
provided in paragraph (d) of this section.

(f) The relief authorized under this section also may be obtained for any Federal lease included within an ap-
proved unit or cooperative plan of development and operation. Unit or cooperative plan obligations shall not be sus-
pended by relief obtained under this section but shall be suspended only in accordance with the terms and conditions 
of the specific unit or cooperative plan.

HISTORY: [53 FR 17354, May 16, 1988, as redesignated at 61 FR 4748, 4750, Feb. 8, 1996]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 61 FR 4748, 4750, Feb. 8, 1996, which redesignated this section, became ef-
fective March 11, 1996.] 
[CROSS REFERENCE: This section was formerly § 3103.4-2.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

S. Utah Wilderness Alliance v. Palma, 707 F.3d 1143, 2013 U.S. App. LEXIS 464 (10th Cir Jan. 8, 2013).

Overview: Suit challenging BLM decisions was premature because, pursuant to 5 U.S.C.S. § 704, there had not 
been a consummation of BLM's decisionmaking process sufficient to support litigation of the issue. What was charac-
terized as the "reissuance" of leases, when BLM deemed them to be in suspension rather than terminated, were in-
stead interim decisions.

. Federal oil and gas leases are generally issued for a primary term of ten years, 30 U.S.C.S. § 226(e), 
and suspension prevents the lease term from expiring while the conversion application is pending. 43 
C.F.R. § 3103.4-4(b). The Combined Hydrocarbon Leasing Act mandates that the Secretary shall act 
upon a proposed plan of operations within fifteen months of its submittal. 30 U.S.C.S. § 226(n)(1)(B). 
Go To Headnote 

. If a plan of operations is found acceptable and is approved, an oil and gas lease is converted into a 
combined hydrocarbon lease with a new effective start date and a new ten-year term. 43 C.F.R. §§ 
3140.4-1, 3140.4-2, 3140.5. If the application is rejected, then the lease suspension is lifted. 43 C.F.R. 
§ 3140.2-3(g)(1) (the lease term shall be suspended until the plan is finally approved or rejected). 
Thereafter, the original oil and gas lease remains valid until the expiration of its term, which is extend-
ed by the duration of the suspension. 43 C.F.R. § 3103.4-4(b). Go To Headnote

S. Utah Wilderness Alliance v. Palma, 707 F.3d 1143, 2013 U.S. App. LEXIS 464 (10th Cir Jan. 8, 2013).
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Overview: Suit challenging BLM decisions was premature because, pursuant to 5 U.S.C.S. § 704, there had not 
been a consummation of BLM's decisionmaking process sufficient to support litigation of the issue. What was charac-
terized as the "reissuance" of leases, when BLM deemed them to be in suspension rather than terminated, were in-
stead interim decisions.

. Federal oil and gas leases are generally issued for a primary term of ten years, 30 U.S.C.S. § 226(e), 
and suspension prevents the lease term from expiring while the conversion application is pending. 43 
C.F.R. § 3103.4-4(b). The Combined Hydrocarbon Leasing Act mandates that the Secretary shall act 
upon a proposed plan of operations within fifteen months of its submittal. 30 U.S.C.S. § 226(n)(1)(B). 
Go To Headnote
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43 CFR 3104.1

§ 3104.1 Bond obligations. 

(a) Prior to the commencement of surface disturbing activities related to drilling operations, the lessee, operating 
rights owner (sublessee), or operator shall submit a surety or a personal bond, conditioned upon compliance with all of 
the terms and conditions of the entire leasehold(s) covered by the bond, as described in this subpart. The bond 
amounts shall be not less than the minimum amounts described in this subpart in order to ensure compliance with the 
act, including complete and timely plugging of the well(s), reclamation of the lease area(s), and the restoration of any 
lands or surface waters adversely affected by lease operations after the abandonment or cessation of oil and gas opera-
tions on the lease(s) in accordance with, but not limited to, the standards and requirements set forth in §§ 3162.3 and 
3162.5 of this title and orders issued by the authorized officer.

(b) Surety bonds shall be issued by qualified surety companies approved by the Department of the Treasury (see 
Department of the Treasury Circular No. 570).

(c) Personal bonds shall be accompanied by:

(1) Certificate of deposit issued by a financial institution, the deposits of which are Federally insured, explicitly 
granting the Secretary full authority to demand immediate payment in case of default in the performance of the terms 
and conditions of the lease. The certificate shall explicitly indicate on its face that Secretarial approval is required pri-
or to redemption of the certificate of deposit by any party;

(2) Cashier's check;

(3) Certified check;

(4) Negotiable Treasury securities of the United States of a value equal to the amount specified in the bond. Ne-
gotiable Treasury securities shall be accompanied by a proper conveyance to the Secretary of full authority to sell 
such securities in case of default in the performance of the terms and conditions of a lease; or
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(5) Irrevocable letter of credit issued by a financial institution, the deposits of which are Federally insured, for a 
specific term, identifying the Secretary as sole payee with full authority to demand immediate payment in the case of 
default in the performance of the terms and conditions of a lease.

Letters of credit shall be subject to the following conditions:

(i) The letter of credit shall be issued only by a financial institution organized or authorized to do business in the 
United States;

(ii) The letter of credit shall be irrevocable during its term. A letter of credit used as security for any lease upon 
which drilling has taken place and final approval of all abandonment has not been given, or as security for a statewide 
or nationwide lease bond, shall be forfeited and shall be collected by the authorized officer if not replaced by other 
suitable bond or letter of credit at least 30 days before its expiration date;

(iii) The letter of credit shall be payable to the Bureau of Land Management upon demand, in part or in full, up-
on receipt from the authorized officer of a notice of attachment stating the basis therefor, e.g., default in compliance 
with the lease terms and conditions or failure to file a replacement in accordance with paragraph (c)(5)(ii) of this sec-
tion;

(iv) The initial expiration date of the letter of credit shall be at least 1 year following the date it is filed in the 
proper BLM office; and

(v) The letter of credit shall contain a provision for automatic renewal for periods of not less than 1 year in the 
absence of notice to the proper BLM office at least 90 days prior to the originally stated or any extended expiration 
date.

HISTORY: [53 FR 22838, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

CASE NOTES Applicable to entire Part:Part Note
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43 CFR 3104.2

§ 3104.2 Lease bond. 

A lease bond may be posted by a lessee, owner of operating rights (sublessee), or operator in an amount of not less 
than $ 10,000 for each lease conditioned upon compliance with all of the terms of the lease. Where 2 or more princi-
pals have interests in different formations or portions of the lease, separate bonds may be posted. The operator on the 
ground shall be covered by a bond in his/her own name as principal, or a bond in the name of the lessee or sublessee, 
provided that a consent of the surety, or the obligor in the case of a personal bond, to include the operator under the 
coverage of the bond is furnished to the Bureau office maintaining the bond.

HISTORY: [53 FR 22839, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

  
LexisNexis (R) Notes:
  
CASE NOTES
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Monahan v. United States Doi, 2007 U.S. App. LEXIS 24211 (10th Cir Oct. 15, 2007).

Overview: 43 C.F.R. § 3100.0-5 classified the title holder's transfer of operating rights as a sublease, not an as-
signment. A sublease did not affect the relationship imposed by a lease between the lessee and the United States. Thus, 
under 30 U.S.C.S. § 187a, the sublease did not release the title holder of his lease obligations vis-a-vis the govern-
ment.

. The Bureau of Land Management regulations specify a lessee, owner of operating rights, sublessee, or 
operator may furnish a lease bond of not less than $ 10,000 for each lease, a statewide bond of $ 25,000 
covering all leases and operations in any one state, or a nationwide bond of $ 150,000 covering all 
leases and operations nationwide. 43 C.F.R. §§ 3104.2, 3104.3 (1988). The Bureau of Land Manage-
ment's policy is not to closely scrutinize the financial state of transferees of operating rights, as op-
posed to transferees of record title, because the original lessee remains liable upon the default of the 
operator. Go To Headnote
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43 CFR 3104.3

§ 3104.3 Statewide and nationwide bonds. 

(a) In lieu of lease bonds, lessees, owners of operating rights (sublessees), or operators may furnish a bond in an 
amount of not less than $ 25,000 covering all leases and operations in any one State.

(b) In lieu of lease bonds or statewide bonds, lessees, owners of operating rights (sublessees), or operators may 
furnish a bond in an amount of not less than $ 150,000 covering all leases and operations nationwide.

HISTORY: [53 FR 22839, June 17, 1988; 53 FR 31958, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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CASE NOTES
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CASE NOTES Applicable to entire Part:Part Note

Monahan v. United States Doi, 2007 U.S. App. LEXIS 24211 (10th Cir Oct. 15, 2007).

Overview: 43 C.F.R. § 3100.0-5 classified the title holder's transfer of operating rights as a sublease, not an as-
signment. A sublease did not affect the relationship imposed by a lease between the lessee and the United States. Thus, 
under 30 U.S.C.S. § 187a, the sublease did not release the title holder of his lease obligations vis-a-vis the govern-
ment.

. The Bureau of Land Management regulations specify a lessee, owner of operating rights, sublessee, or 
operator may furnish a lease bond of not less than $ 10,000 for each lease, a statewide bond of $ 25,000 
covering all leases and operations in any one state, or a nationwide bond of $ 150,000 covering all 
leases and operations nationwide. 43 C.F.R. §§ 3104.2, 3104.3 (1988). The Bureau of Land Manage-
ment's policy is not to closely scrutinize the financial state of transferees of operating rights, as op-
posed to transferees of record title, because the original lessee remains liable upon the default of the 
operator. Go To Headnote
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43 CFR 3104.4

§ 3104.4 Unit operator's bond. 

In lieu of individual lease, statewide, or nationwide bonds for operations conducted on leases committed to an 
approved unit agreement, the unit operator may furnish a unit operator bond in the manner set forth in § 3104.1 of this 
title. The amount of such a bond shall be determined by the authorized officer. The format for such a surety bond is 
set forth in § 3186.2 of this title. Where a unit operator is covered by a nationwide or statewide bond, coverage for 
such a unit may be provided by a rider to such bond specifically covering the unit and increasing the bond in such 
amount as may be determined appropriate by the authorized officer.

HISTORY: [53 FR 22839, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3104.5

§ 3104.5 Increased amount of bonds. 

(a) When an operator desiring approval of an Application for Permit to Drill has caused the Bureau to make a de-
mand for payment under a bond or other financial guarantee within the 5-year period prior to submission of the Ap-
plication for Permit to Drill, due to failure to plug a well or reclaim lands completely in a timely manner, the author-
ized officer shall require, prior to approval of the Application for Permit to Drill, a bond in an amount equal to the 
costs as estimated by the authorized officer of plugging the well and reclaiming the disturbed area involved in the 
proposed operation, or in the minimum amount as prescribed in this subpart, whichever is greater.

(b) The authorized officer may require an increase in the amount of any bond whenever it is determined that the 
operator poses a risk due to factors, including, but not limited to, a history of previous violations, a notice from the 
Service that there are uncollected royalties due, or the total cost of plugging existing wells and reclaiming lands ex-
ceeds the present bond amount based on the estimates determined by the authorized officer. The increase in bond 
amount may be to any level specified by the authorized officer, but in no circumstances shall it exceed the total of the 
estimated costs of plugging and reclamation, the amount of uncollected royalties due to the Service, plus the amount 
of monies owed to the lessor due to previous violations remaining outstanding.

HISTORY: [53 FR 22839, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3104.6

§ 3104.6 Where filed and number of copies. 

All bonds shall be filed in the proper BLM office on a current form approved by the Director. A single copy exe-
cuted by the principal or, in the case of surety bonds, by both the principal and an acceptable surety is sufficient. A 
bond filed on a form not currently in use shall be acceptable, unless such form has been declared obsolete by the Di-
rector prior to the filing of such bond. For purposes of §§ 3104.2 and 3104.3(a) of this title, bonds or bond riders shall 
be filed in the Bureau State office having jurisdiction of the lease or operations covered by the bond or rider. Nation-
wide bonds may be filed in any Bureau State office (See § 1821.2-1).

HISTORY: [53 FR 17354, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3104.7

§ 3104.7 Default. 

(a) Where, upon a default, the surety makes a payment to the United States of an obligation incurred under a lease, 
the face amount of the surety bond or personal bonds and the surety's liability thereunder shall be reduced by the 
amount of such payment.

(b) After default, where the obligation in default equals or is less than the face amount of the bond(s), the prin-
cipal shall either post a new bond or restore the existing bond(s) to the amount previously held or a larger amount as 
determined by the authorized officer. In lieu thereof, the principal may file separate or substitute bonds for each lease 
covered by the deficient bond(s). Where the obligation incurred exceeds the face amount of the bond(s), the principal 
shall make full payment to the United States for all obligations incurred that are in excess of the face amount of the 
bond(s) and shall post a new bond in the amount previously held or such larger amount as determined by the author-
ized officer. The restoration of a bond or posting of a new bond shall be made within 6 months or less after receipt of 
notice from the authorized officer. Failure to comply with these requirements may subject all leases covered by such 
bond(s) to cancellation under the provisions of § 3108.3 of this title.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17354, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3104.8

§ 3104.8 Termination of period of liability. 

The authorized officer shall not give consent to termination of the period of liability of any bond unless an ac-
ceptable replacement bond has been filed or until all the terms and conditions of the lease have been met.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17355, May 16, 1988; 53 FR 31867, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3105.1

§ 3105.1 Cooperative or unit agreement. 

The suggested contents of such an agreement and the procedures for obtaining approval are contained in 43 CFR 
part 3180.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3105.2-1 Where filed. 

(a) Requests to communitize separate tracts shall be filed, in triplicate, with the proper BLM office.

(b) Where a duly executed agreement is submitted for final Departmental approval, a minimum of 3 signed 
counterparts shall be submitted. If State lands are involved, 1 additional counterpart shall be submitted.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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§ 3105.2-2 Purpose. 

When a lease or a portion thereof cannot be independently developed and operated in conformity with an estab-
lished well-spacing or well-development program, the authorized officer may approve communitization or drilling 
agreements for such lands with other lands, whether or not owned by the United States, upon a determination that it is 
in the public interest. Operations or production under such an agreement shall be deemed to be operations or produc-
tion as to each lease committed thereto.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3105.2-3 Requirements. 

(a) The communitization or drilling agreement shall describe the separate tracts comprising the drilling or spacing 
unit, shall show the apportionment of the production or royalties to the several parties and the name of the operator, 
and shall contain adequate provisions for the protection of the interests of the United States. The agreement shall be 
signed by or on behalf of all necessary parties and shall be filed prior to the expiration of the Federal lease(s) involved 
in order to confer the benefits of the agreement upon such lease(s).

(b) The agreement shall be effective as to the Federal lease(s) involved only if approved by the authorized of-
ficer. Approved communitization agreements are considered effective from the date of the agreement or from the date 
of the onset of production from the communitized formation, whichever is earlier, except when the spacing unit is 
subject to a State pooling order after the date of first sale, then the effective date of the agreement may be the effective 
date of the order.

(c) The public interest requirement for an approved communitization agreement shall be satisfied only if the well 
dedicated thereto has been completed for production in the communitized formation at the time the agreement is ap-
proved or, if not, that the operator thereafter commences and/or diligently continues drilling operations to a depth suf-
ficient to test the communitized formation or establish to the satisfaction of the authorized officer that further drilling 
of the well would be unwarranted or impracticable. If an application is received for voluntary termination of a com-
munitization agreement during its fixed term or such an agreement automatically expires at the end of its fixed term 
without the public interest requirement having been satisfied, the approval of that agreement by the authorized officer 
shall be invalid and no Federal lease shall be eligible for extension under § 3107.4 of this title.

HISTORY: [53 FR 17355, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
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§ 3105.3 OPERATING, DRILLING OR DEVELOPMENT CONTRACTS. 
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43 CFR 3105.3-1

§ 3105.3-1 Where filed. 

A contract submitted for approval under this section shall be filed with the proper BLM office, together with 
enough copies to permit retention of 5 copies by the Department after approval.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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§ 3105.3 OPERATING, DRILLING OR DEVELOPMENT CONTRACTS. 
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43 CFR 3105.3-2

§ 3105.3-2 Purpose. 

Approval of operating, drilling or development contracts ordinarily shall be granted only to permit operators or 
pipeline companies to enter into contracts with a number of lessees sufficient to justify operations on a scale large 
enough to justify the discovery, development, production or transportation of oil or gas and to finance the same.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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§ 3105.3 OPERATING, DRILLING OR DEVELOPMENT CONTRACTS. 
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43 CFR 3105.3-3

§ 3105.3-3 Requirements. 

The contract shall be accompanied by a statement showing all the interests held by the contractor in the area or 
field and the proposed or agreed plan for development and operation of the field. All the contracts held by the same 
contractor in the area or field shall be submitted for approval at the same time and full disclosure of the projects made.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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§ 3105.4 COMBINATION FOR JOINT OPERATIONS OR FOR TRANSPORTATION OF OIL. 
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43 CFR 3105.4-1

§ 3105.4-1 Where filed. 

An application under this section together with sufficient copies to permit retention of 5 copies by the Department 
after approval shall be filed with the proper BLM office.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 2113, Jan. 18, 1984] 

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
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§ 3105.4 COMBINATION FOR JOINT OPERATIONS OR FOR TRANSPORTATION OF OIL. 
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43 CFR 3105.4-2

§ 3105.4-2 Purpose. 

Upon obtaining approval of the authorized officer, lessees may combine their interests in leases for the purpose of 
constructing and carrying on the business of a refinery or of establishing and constructing as a common carrier a pipe-
line or lines or railroads to be operated and used by them jointly in the transportation of oil or gas from their wells or 
from the wells of other lessees.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
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§ 3105.4 COMBINATION FOR JOINT OPERATIONS OR FOR TRANSPORTATION OF OIL. 
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43 CFR 3105.4-3

§ 3105.4-3 Requirements. 

The application shall show a reasonable need for the combination and that it will not result in any concentration of 
control over the production or sale of oil and gas which would be inconsistent with the anti-monopoly provisions of 
law.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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§ 3105.4 COMBINATION FOR JOINT OPERATIONS OR FOR TRANSPORTATION OF OIL. 
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43 CFR 3105.4-4

§ 3105.4-4 Rights-of-way. 

Rights-of-way for pipelines may be granted as provided in part 2880 of this title.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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§ 3105.5 SUBSURFACE STORAGE OF OIL AND GAS. 
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43 CFR 3105.5-1

§ 3105.5-1 Where filed. 

(a) Applications for subsurface storage shall be filed in the proper BLM office.

(b) Enough copies of the final agreement signed by all the parties in interest shall be submitted to permit the re-
tention of 5 copies by the Department after approval.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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§ 3105.5 SUBSURFACE STORAGE OF OIL AND GAS. 
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§ 3105.5-2 Purpose. 

In order to avoid waste and to promote conservation of natural resources, the Secretary, upon application by the 
interested parties, may authorize the subsurface storage of oil and gas, whether or not produced from lands owned by 
the United States. Such authorization shall provide for the payment of such storage fee or rental on the stored oil or 
gas as may be determined adequate in each case, or, in lieu thereof, for a royalty other than that prescribed in the lease 
when such stored oil or gas is produced in conjunction with oil or gas not previously produced.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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§ 3105.5 SUBSURFACE STORAGE OF OIL AND GAS. 
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§ 3105.5-3 Requirements. 

The agreement shall disclose the ownership of the lands involved, the parties in interest, the storage fee, rental or 
royalty offered to be paid for such storage and all essential information showing the necessity for such project.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3105.5-4

§ 3105.5-4 Extension of lease term. 

Any lease used for the storage of oil or gas shall be extended for the period of storage under an approved agree-
ment. The obligation to pay annual lease rent continues during the extended period.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
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43 CFR 3105.6

§ 3105.6 Consolidation of leases. 

BLM may approve consolidation of leases if we determine that there is sufficient justification and it is in the pub-
lic interest. Each application for a consolidation of leases must include payment of the processing fee found in the fee 
schedule in § 3000.12 of this chapter.  Leases to different lessees for different terms, rental and royalty rates, and 
those containing provisions required by law that cannot be reconciled, shall not be consolidated. The effective date of 
a consolidated lease shall be that of the oldest lease involved in the consolidation.

HISTORY: [53 FR 17355, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, amended this section, effective Nov. 7, 
2005.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

  



Page 163

75 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3106 -- TRANSFERS BY ASSIGNMENT, SUBLEASE OR OTHERWISE 

  
  

Go to the CFR Archive Directory

43 CFR 3106.1

§ 3106.1 Transfers, general. 

(a) Leases may be transferred by assignment or sublease as to all or part of the acreage in the lease or as to either a 
divided or undivided interest therein. An assignment of a separate zone or deposit, or of part of a legal subdivision, 
shall be disapproved.

(b) An assignment of less than 640 acres outside Alaska or of less than 2,560 acres within Alaska shall be disap-
proved unless the assignment constitutes the entire lease or is demonstrated to further the development of oil and gas 
to the satisfaction of the authorized officer. Execution and submission of a request for approval of such an assignment 
shall certify that the assignment would further the development of oil and gas, subject to the provisions of § 3102.5-3
of this title. The rights of the transferee to a lease or an interest therein shall not be recognized by the Department until
the transfer has been approved by the authorized officer. A transfer may be withdrawn in writing, signed by the trans-
feror and the transferee, if the transfer has not been approved by the authorized officer. A request for approval of a 
transfer of a lease or interest in a lease shall be filed within 90 days from the date of its execution. The 90-day filing 
period shall begin on the date the transferor signs and dates the transfer. If the transfer is filed after the 90th day, the 
authorized officer may require verification that the transfer is still in force and effect. A transfer of production pay-
ments or overriding royalty or other similar payments, arrangements, or interests shall be filed in the proper BLM of-
fice but shall not require approval.

(c) No transfer of an offer to lease or interest in a lease shall be approved prior to the issuance of the lease.

HISTORY: [53 FR 22839, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.2

§ 3106.2 Qualifications of transferees. 

Transferees shall comply with the provisions of subpart 3102 of this title and post any bond that may be required.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.3

§ 3106.3 Fees. 

Each transfer of record title or of operating rights (sublease) for each lease must include payment of the pro-
cessing fee for assignments and transfers found in the fee schedule in § 3000.12 of this chapter. Each request for a 
transfer to an heir or devisee, request for a change of name, or notification of a corporate merger under § 3106.8, must 
include payment of the processing fee for name changes, corporate mergers or transfers to heir/devisee found in the 
fee schedule in § 3000.12 of this chapter. Each transfer of overriding royalty or payment out of production must in-
clude payment of the processing fee for overriding royalty transfers or payments out of productions found in the fee 
schedule in § 3000.12 of this chapter for each lease to which it applies.

HISTORY: [53 FR 17355, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, revised this section, effective Nov. 7, 
2005.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

  



Page 169

78 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3106 -- TRANSFERS BY ASSIGNMENT, SUBLEASE OR OTHERWISE  

§ 3106.4 FORMS. 
  
  

Go to the CFR Archive Directory

43 CFR 3106.4-1

§ 3106.4-1 Transfers of record title and of operating rights (subleases). 

Each transfer of record title or of an operating right (sublease) shall be filed with the proper BLM office on a cur-
rent form approved by the Director or exact reproductions of the front and back of such form. A transfer filed on a 
form not currently in use shall be acceptable, unless such form has been declared obsolete by the Director prior to the 
filing of the transfer. A separate form for each transfer, in triplicate, originally executed shall be filed for each lease 
out of which a transfer is made. Only 1 originally executed copy of a transferee's request for approval for each transfer 
shall be required, including in those instances where several transfers to a transferee have been submitted at the same 
time (See also § 3106.4-3). Copies of documents other than the current form approved by the Director shall not be 
submitted. However, reference(s) to other documents containing information affecting the terms of the transfer may be 
made on the submitted form.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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LexisNexis (R) Notes:

CASE NOTES

Shell Oil Co. v. Babbitt, 945 F. Supp. 792, 1996 U.S. Dist. LEXIS 17274 (D Del Nov. 14, 1996).

Overview: Under the federal government's oil and gas royalty management authority, an oil company, which was 
a first purchaser of crude oil, was required to disclose documents pertaining to its resale of crude oil to a third party.

. There is such an entity which is not a lessee or an operator or a royalty payor but still has paying or op-
erating responsibility, a company that is not the designated operator of the lease but which holds oper-
ating rights from the lessee. Operating rights are occasionally delegated in onshore oil and gas leases 
and are regulated by the Department Bureau of Land Management at 43 C.F.R. § 3106.4-1 (1988). Go 
To Headnote

Shell Oil Co. v. Babbitt, 945 F. Supp. 792, 1996 U.S. Dist. LEXIS 17274 (D Del Nov. 14, 1996).

Overview: Under the federal government's oil and gas royalty management authority, an oil company, which was 
a first purchaser of crude oil, was required to disclose documents pertaining to its resale of crude oil to a third party.

. There is such an entity which is not a lessee or an operator or a royalty payor but still has paying or op-
erating responsibility, a company that is not the designated operator of the lease but which holds oper-
ating rights from the lessee. Operating rights are occasionally delegated in onshore oil and gas leases 
and are regulated by the Department Bureau of Land Management at 43 C.F.R. § 3106.4-1 (1988). Go 
To Headnote

Shell Oil Co. v. Babbitt, 945 F. Supp. 792, 1996 U.S. Dist. LEXIS 17274 (D Del Nov. 14, 1996).

Overview: Under the federal government's oil and gas royalty management authority, an oil company, which was 
a first purchaser of crude oil, was required to disclose documents pertaining to its resale of crude oil to a third party.

. There is such an entity which is not a lessee or an operator or a royalty payor but still has paying or op-
erating responsibility, a company that is not the designated operator of the lease but which holds oper-
ating rights from the lessee. Operating rights are occasionally delegated in onshore oil and gas leases 
and are regulated by the Department Bureau of Land Management at 43 C.F.R. § 3106.4-1 (1988). Go 
To Headnote
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43 CFR 3106.4-2

§ 3106.4-2 Transfers of other interests, including royalty interests and production payments. 

(a) Each transfer of overriding royalty interest, payment out of production or similar interests created or reserved 
in a lease in conjunction with a transfer of record title or of operating rights (sublease) shall be described for each 
lease on the current form when filed.

(b) Each transfer of overriding royalty interest, payment out of production or similar interests created or reserved 
in a lease independently of a transfer of record title or of operating rights (sublease), if not filed on the current form, 
shall be described and shall include the transferee's executed statement as to his/her qualifications under subpart 3102 
of this title. A single executed copy of each such transfer of other interests for each lease shall be filed with the proper 
BLM office.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.4-3

§ 3106.4-3 Mass transfers. 

(a) A mass transfer may be utilized in lieu of the provisions of §§ 3106.4-1 and 3106.4-2 of this title when a 
transferor transfers interests of any type in a large number of Federal leases to the same transferee.

(b) Three originally executed copies of the mass transfer shall be filed with each proper BLM office administer-
ing any lease affected by the mass transfer. The transfer shall be on a current form approved by the Director or an ex-
act reproduction of both sides thereof, with an exhibit attached to each copy listing the following for each lease:

(1) The serial number;

(2) The type and percent of interest being conveyed; and

(3) A description of the lands affected by the transfer in accordance with § 3106.5 of this title.

(c) One reproduced copy of the form required by paragraph (b) of this section shall be filed with the proper BLM 
office for each lease involved in the mass transfer. A copy of the exhibit for each lease may be limited to line items 
pertaining to individual leases as long as that line item includes the information required by paragraph (b) of this sec-
tion.

(d) Include with your mass transfer the processing fee for assignments and transfers found in the fee schedule in 
§ 3000.12 of this chapter for each such interest transferred for each lease.

HISTORY: [53 FR 17355, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, revised paragraph (d), effective Nov. 7, 
2005.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.5

§ 3106.5 Description of lands. 

Each transfer of record title shall describe the lands involved in the same manner as the lands are described in the 
lease or in the manner required by § 3110.5 of this title, except no land description is required when 100 percent of the 
entire area encompassed within a lease is conveyed.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 55 FR 12350, Apr. 3, 1990]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.6-1

§ 3106.6-1 Lease bond. 

Where a lease bond is maintained by the lessee or operating rights owner (sublessee) in connection with a particu-
lar lease, the transferee of record title interest or operating rights in such lease shall furnish, if bond coverage contin-
ues to be required, either a proper bond or consent of the surety under the existing bond to become co-principal on 
such bond if the transferor's bond does not expressly contain such consent. Where bond coverage is provided by an 
operator, the new operator shall furnish an appropriate replacement bond or provide evidence of consent of the surety 
under the existing bond to become co-principal on such bond.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.6-2

§ 3106.6-2 Statewide ationwide bond. 

If the transferee is maintaining a statewide or nationwide bond, a lease bond shall not be required, but the amount 
of the bond may be increased to an amount determined by the authorized officer in accordance with the provisions of 
§ 3104.5 of this title.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.7-1

§ 3106.7-1 Failure to qualify. 

No transfer of record title or of operating rights (sublease) shall be approved if the transferee or any other parties 
in interest are not qualified to hold the transferred interest(s), or if the bond, should one be required, is insufficient. 
Transfers are approved for administrative purposes only. Approval does not warrant or certify that either party to a 
transfer holds legal or equitable title to a lease.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
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sequent years.]

  



Page 183

85 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3106 -- TRANSFERS BY ASSIGNMENT, SUBLEASE OR OTHERWISE  

§ 3106.7 APPROVAL OF TRANSFER. 
  
  

Go to the CFR Archive Directory

43 CFR 3106.7-2

§ 3106.7-2 If I transfer my lease, what is my continuing obligation? 

(a) You are responsible for performing all obligations under the lease until the date BLM approves an assignment 
of your record title interest or transfer of your operating rights.

(b) After BLM approves the assignment or transfer, you will continue to be responsible for lease obligations that 
accrued before the approval date, whether or not they were identified at the time of the assignment or transfer. This 
includes paying compensatory royalties for drainage. It also includes responsibility for plugging wells and abandoning 
facilities you drilled, installed, or used before the effective date of the assignment or transfer.

HISTORY: [53 FR 17355, May 16, 1988; 66 FR 1883, 1892, Jan. 10, 2001; 66 FR 9527, Feb. 8, 2001]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 66 FR 1883, 1892, Jan. 10, 2001, revised this section, effective Feb. 9, 2001; 
66 FR 9527, Feb. 8, 2001, delayed the effective date of the amendment appearing at 66 FR 1883, 1892, Jan. 10, 2001, 
until Apr. 10, 2001.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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LexisNexis (R) Notes:

CASE NOTES

In re Redwine Res., Inc., 2010 Bankr. LEXIS 6105 (Bankr ND Tex Dec. 22, 2010).

Overview: Debtors' motion for an order authorizing the sale of residual assets to the company, free and clear of 
liens and other interests, was granted because the relief sought was in the best interests of the debtors, their estates, 
creditors, and all other parties in interest, and the debtors established the legal and factual bases for the relief grant-
ed.

. If an assignment is approved by the United States, the debtors will continue to be responsible for lease 
obligations that accrued before the approval date as provided for in 43 C.F.R. § 3106.7-2. Go To 
Headnote

Monahan v. United States Doi, 2007 U.S. App. LEXIS 24211 (10th Cir Oct. 15, 2007).

Overview: 43 C.F.R. § 3100.0-5 classified the title holder's transfer of operating rights as a sublease, not an as-
signment. A sublease did not affect the relationship imposed by a lease between the lessee and the United States. Thus, 
under 30 U.S.C.S. § 187a, the sublease did not release the title holder of his lease obligations vis-a-vis the govern-
ment.

. An "assignment" is defined as a transfer of all or a portion of the lessee's record title interest in a lease. 
43 C.F.R. § 3100.0-5(e). A "sublease" is defined as a transfer of a non-record title interest in a lease, a 
transfer of operating rights is normally a sublease and a sublease also is a subsidiary arrangement be-
tween the lessee (sublessor) and the sublessee. A sublease does not affect the relationship imposed by a 
lease between the lessees and the United States. Under 43 C.F.R. § 3106.7-2, a lessee can transfer his 
lease, but has a continuing obligation to the lessor, the government, even upon approval of the transfer. 
Go To Headnote
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43 CFR 3106.7-3

§ 3106.7-3 Lease account status. 

A transfer of record title or of operating rights (sublease) in a producing lease shall not be approved unless the 
lease account is in good standing.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.7-4

§ 3106.7-4 Effective date of transfer. 

The signature of the authorized officer on the official form shall constitute approval of the transfer of record title 
or of operating rights (sublease) which shall take effect as of the first day of the lease month following the date of fil-
ing in the proper BLM office of all documents and statements required by this subpart and an appropriate bond, if one 
is required.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.7-5

§ 3106.7-5 Effect of transfer. 

A transfer of record title to 100 percent of a portion of the lease segregates the transferred portion and the retained 
portion into separate leases. Each resulting lease retains the anniversary date and the terms and conditions of the orig-
inal lease. A transfer of an undivided record title interest or a transfer of operating rights (sublease) shall not segregate 
the transferred and retained portions into separate leases.

HISTORY: 53 FR 17355, May 16, 1988.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.7-6

§ 3106.7-6 If I acquire a lease by an assignment or transfer, what obligations do I agree to assume? 

(a) If you acquire record title interest in a Federal lease, you agree to comply with the terms of the original lease 
during your lease tenure. You assume the responsibility to plug and abandon all wells which are no longer capable of 
producing, reclaim the lease site, and remedy all environmental problems in existence and that a purchaser exercising 
reasonable diligence should have known at the time. You must also maintain an adequate bond to ensure performance 
of these responsibilities.

(b) If you acquire operating rights in a Federal lease, you agree to comply with the terms of the original lease as 
it applies to the area or horizons in which you acquired rights. You must plug and abandon all unplugged wells, re-
claim the lease site, and remedy all environmental problems in existence and that a purchaser exercising reasonable 
diligence should have known at the time you receive the transfer. You must also maintain an adequate bond to ensure 
performance of these responsibilities.

HISTORY: [66 FR 1883, 1892, Jan. 10, 2001; 66 FR 9527, Feb. 8, 2001]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 66 FR 1883, 1892, Jan. 10, 2001, added this section, effective Feb. 9, 2001; 66
FR 9527, Feb. 8, 2001, delayed the effective date of the amendment appearing at 66 FR 1883, 1892, Jan. 10, 2001, 
until Apr. 10, 2001.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
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[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

Burnsed Oil Co., Inc. v. Grynberg, 2008 U.S. Dist. LEXIS 31147 (SD Miss Mar. 31, 2008), affirmed in part and 
reversed in part by 320 Fed. Appx. 222, 2009 U.S. App. LEXIS 6331 (5th Cir. Miss. 2009).

Overview: An overriding royalty interest clause in a public oil-and-gas lease was declared enforceable under 
Mississippi law even though it incorporated the terms of a federal regulation, 43 C.F.R. § 192.83, that was repealed 
many years before because the repeal was not retroactively effective, making the regulation a binding contract term 
under state law.

. According to 43 C.F.R. § 3106.7-6(b), when a person acquires a federal lease by assignment or trans-
fer, the person must agree to comply with the terms of the original lease as it applies to the area or ho-
rizons in which that person acquired rights. Go To Headnote

Monahan v. United States Doi, 2007 U.S. App. LEXIS 24211 (10th Cir Oct. 15, 2007).

Overview: 43 C.F.R. § 3100.0-5 classified the title holder's transfer of operating rights as a sublease, not an as-
signment. A sublease did not affect the relationship imposed by a lease between the lessee and the United States. Thus, 
under 30 U.S.C.S. § 187a, the sublease did not release the title holder of his lease obligations vis-a-vis the govern-
ment.

. The Mineral Leasing Act of 1920, 30 U.S.C.S. § 181 et seq., specifically authorizes the Secretary of the 
Interior to prescribe necessary and proper rules and regulations and to do any and all things necessary 
to carry out and accomplish the purposes of 30 U.S.C.S. § 181 et seq. 30 U.S.C.S. § 189. Under 43 
C.F.R. § 3106.7-6(a) (2001), a person who acquires record title to a lease assumes responsibility for 
plugging and abandoning non-producing wells, reclaiming the lease site, and remedying existing envi-
ronmental problems. Go To Headnote
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43 CFR 3106.8-1

§ 3106.8-1 Heirs and devisees. 

(a) If an offeror, applicant, lessee or transferee dies, his/her rights shall be transferred to the heirs, devisees, exec-
utor or administrator of the estate, as appropriate, upon the filing of a statement that all parties are qualified to hold a 
lease in accordance with subpart 3102 of this title. Include the processing fee for transfers to heir/devisee found in the 
fee schedule in § 3000.12 of this chapter with your request to transfer lease rights. A bond rider or replacement bond 
may be required for any bond(s) previously furnished by the decedent.

(b) Any ownership or interest otherwise forbidden by the regulations in this group which may be acquired by 
descent, will, judgement or decree may be held for a period not to exceed 2 years after its acquisition. Any such for-
bidden ownership or interest held for a period of more than 2 years after acquisition shall be subject to cancellation.

HISTORY: [53 FR 17355, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, amended paragraph (a), effective Nov. 7, 
2005.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.8-2

§ 3106.8-2 Change of name. 

A change of name of a lessee shall be reported to the proper BLM office. Include the processing fee for name 
change found in the fee schedule in § 3000.12 of this chapter with your notice of name change. If a bond(s) has been 
furnished, change of name may be made by surety consent or a rider to the original bond or by a replacement bond.

HISTORY: [53 FR 17355, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, amended this section, effective Nov. 7, 
2005.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3106.8-3

§ 3106.8-3 Corporate merger. 

Where a corporate merger affects leases situated in a State where the transfer of property of the dissolving corpo-
ration to the surviving corporation is accomplished by operation of law, no transfer of any affected lease interest is 
required. A notification of the merger shall be furnished with a list, by serial number, of all lease interests affected. 
Include the processing fee for corporate merger found in the fee schedule in § 3000.12 of this chapter with your noti-
fication of a corporate merger. A bond rider or replacement bond conditioned to cover the obligations of all affected 
corporations may be required by the authorized officer as a prerequisite to recognition of the merger.

HISTORY: [53 FR 17355, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, amended this section, effective Nov. 7, 
2005.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3107.1

§ 3107.1 Extension by drilling. 

Any lease on which actual drilling operations were commenced prior to the end of its primary term and are being 
diligently prosecuted at the end of the primary term or any lease which is part of an approved communitization 
agreement or cooperative or unit plan of development or operation upon which such drilling takes place, shall be ex-
tended for 2 years subject to the rental being timely paid as required by § 3103.2 of this title, and subject to the provi-
sions of § 3105.2-3 and § 3186.1 of this title, if applicable. Actual drilling operations shall be conducted in a manner 
that anyone seriously looking for oil or gas could be expected to make in that particular area, given the existing 
knowledge of geologic and other pertinent facts. In drilling a new well on a lease or for the benefit of a lease under the 
terms of an approved agreement or plan, it shall be taken to a depth sufficient to penetrate at least 1 formation recog-
nized in the area as potentially productive of oil or gas, or where an existing well is reentered, it shall be taken to a 
depth sufficient to penetrate at least 1 new and deeper formation recognized in the area as potentially productive of oil 
or gas. The authorized officer may determine that further drilling is unwarranted or impracticable.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 2113, Jan. 18, 1984; 53 FR 17357, May 16, 1988; 53 
FR 22839, June 17, 1988]
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from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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43 CFR 3107.2-1

§ 3107.2-1 Continuation by production. 

A lease shall be extended so long as oil or gas is being produced in paying quantities.

HISTORY: 48 FR 33662, July 22, 1983.
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§ 3107.2-2 Cessation of production. 

A lease which is in its extended term because of production in paying quantities shall not terminate upon cessation 
of production if, within 60 days thereafter, reworking or drilling operations on the leasehold are commenced and are 
thereafter conducted with reasonable diligence during the period of nonproduction. The 60-day period commences 
upon receipt of notification from the authorized officer that the lease is not capable of production in paying quantities.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17357, May 16, 1988; 53 FR 22840, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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§ 3107.2-3 Leases capable of production. 

No lease for lands on which there is a well capable of producing oil or gas in paying quantities shall expire be-
cause the lessee fails to produce the same, unless the lessee fails to place the lease in production within a period of not 
less than 60 days as specified by the authorized officer after receipt of notice by certified mail from the authorized 
officer to do so. Such production shall be continued unless and until suspension of production is granted by the au-
thorized officer.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 22840, June 17, 1988; 53 FR 31958, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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43 CFR 3107.3-1

§ 3107.3-1 Leases committed to plan. 

Any lease or portion of a lease, except as described in § 3107.3-3 of this title, committed to a cooperative or unit 
plan that contains a general provision for allocation of oil or gas shall continue in effect so long as the lease or portion 
thereof remains subject to the plan; Provided, That there is production of oil or gas in paying quantities under the plan 
prior to the expiration date of such lease.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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43 CFR 3107.3-2

§ 3107.3-2 Segregation of leases committed in part. 

Any lease committed after July 29, 1954, to any cooperative or unit plan, which covers lands within and lands 
outside the area covered by the plan, shall be segregated, as of the effective date of unitization, into separate leases; 
one covering the lands committed to the plan, the other lands not committed to the plan. The segregated lease covering 
the nonunitized portion of the lands shall continue in force and effect for the term of the lease or for 2 years from the 
date of segregation, whichever is longer. However, for any lease segregated from a unit, if the public interest require-
ment for the unit is not satisfied, such segregation shall be declared invalid by the authorized officer. Further, the seg-
regation shall be conditioned to state that no operations shall be approved on the segregated portion of the lease past 
the expiration date of the original lease until the public interest requirement of the unit has been satisfied.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17357, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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43 CFR 3107.3-3

§ 3107.3-3 20-year lease or any renewal thereof. 

Any lease issued for a term of 20 years, or any renewal thereof, committed to a cooperative or unit plan approved 
by the Secretary, or any portion of such lease so committed, shall continue in force so long as committed to the plan, 
beyond the expiration date of its primary term. This provision does not apply to that portion of any such lease which is
not included in the cooperative or unit plan unless the lease was so committed prior to August 8, 1946.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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43 CFR 3107.4

§ 3107.4 Extension by elimination. 

Any lease eliminated from any approved or prescribed cooperative or unit plan or from any communitization or 
drilling agreement authorized by the Act and any lease in effect at the termination of such plan or agreement, unless 
relinquished, shall continue in effect for the original term of the lease or for 2 years after its elimination from the plan 
or agreement or after the termination of the plan or agreement, whichever is longer, and for so long thereafter as oil or 
gas is produced in paying quantities. No lease shall be extended if the public interest requirement for an approved co-
operative or unit plan or a communitization agreement has not been satisifed as determined by the authorized officer.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17357, May 16, 1988]
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25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

  



Page 215

101 of 127 DOCUMENTS

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2017, by Matthew Bender & Company, a member

of the LexisNexis Group. All rights reserved.

This document is current through the August 2, 2017 issue of the Federal Register.
Pursuant to 82 FR 8346 ("Regulatory Freeze Pending Review"), certain regulations will be delayed pending fur-

ther review. See Publisher's Note under affected rules.
Title 3 is current through July 7, 2017.

TITLE 43 -- PUBLIC LANDS: INTERIOR  
SUBTITLE B -- REGULATIONS RELATING TO PUBLIC LANDS  

CHAPTER II -- BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR  
SUBCHAPTER C -- MINERALS MANAGEMENT (3000)  

PART 3100 -- OIL AND GAS LEASING  
SUBPART 3107 -- CONTINUATION, EXTENSION OR RENEWAL  

§ 3107.5 EXTENSION OF LEASES SEGREGATED BY ASSIGNMENT. 
  
  

Go to the CFR Archive Directory

43 CFR 3107.5-1

§ 3107.5-1 Extension after discovery on other segregated portions. 

Any lease segregated by assignment, including the retained portion, shall continue in effect for the primary term 
of the original lease, or for 2 years after the date of first discovery of oil or gas in paying quantities upon any other 
segregated portion of the original lease, whichever is the longer period.

HISTORY: 48 FR 33662, July 22, 1983.
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43 CFR 3107.5-2

§ 3107.5-2 Undeveloped parts of leases in their extended term. 

Undeveloped parts of leases retained or assigned out of leases which are in their extended term shall continue in 
effect for 2 years after the effective date of assignment, provided the parent lease was issued prior to September 2, 
1960.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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43 CFR 3107.5-3

§ 3107.5-3 Undeveloped parts of producing leases. 

Undeveloped parts of leases retained or assigned out of leases which are extended by production, actual or sus-
pended, or the payment of compensatory royalty shall continue in effect for 2 years after the effective date of assign-
ment and for so long thereafter as oil or gas is produced in paying quantities.

HISTORY: 48 FR 33662, July 22, 1983. 
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§ 3107.6 Extension of reinstated leases. 

Where a reinstatement of a terminated lease is granted under § 3108.2 of this title and the authorized officer finds 
that the reinstatement will not afford the lessee a reasonable opportunity to continue operations under the lease, the 
authorized officer may extend the term of such lease for a period sufficient to give the lessee such an opportunity. Any 
extension shall be subject to the following conditions:

(a) No extension shall exceed a period equal to the unexpired portion of the lease or any extension thereof re-
maining at the date of termination.

(b) When the reinstatement occurs after the expiration of the term or extension thereof, the lease may be extend-
ed from the date the authorized officer grants the petition, but in no event for more than 2 years from the date the rein-
statement is authorized and so long thereafter as oil or gas is produced in paying quantities.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 30448, July 30, 1984; 53 FR 17357, May 16, 1988]
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§ 3107.7 Exchange leases: 20-year term. 

Any lease which issued for a term of 20 years, or any renewal thereof, or which issued in exchange for a 20-year 
lease prior to August 8, 1946, may be exchanged for a new lease. Such new lease shall be issued for a primary term of 
5 years. The lessee must file an application to exchange a lease for a new lease, in triplicate, at the proper BLM office. 
The application must show full compliance by the applicant with the terms of the lease and applicable regulations, and 
must include payment of the processing fee for lease renewal or exchange found in the fee schedule in § 3000.12 of 
this chapter. Execution of the exchange lease by the applicant is certification of compliance with § 3102.5 of this title.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 22840, June 17, 1988; 70 FR 58854, 58874, Oct. 7, 
2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
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NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, amended this section, effective Nov. 7, 
2005.]
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from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3107.8 RENEWAL LEASES. 
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43 CFR 3107.8-1

§ 3107.8-1 Requirements. 

(a) Twenty year leases and renewals thereof may be renewed for successive terms of 10 years. Any application for 
renewal of a lease shall be made by the lessee, and may be joined in or consented to by the operator. The application 
shall show whether all monies due the United States have been paid and whether operations under the lease have been 
conducted in compliance with the applicable regulations.

(b) The applicant or his/her operator shall furnish, in triplicate, with the application for renewal, copies of all 
agreements not theretofore filed providing for overriding royalties or other payments out of production from the lease 
which will be in existence as of the date of its expiration.

HISTORY: [48 FR 33662, July 22, 1988, as amended at 53 FR 22840, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3107.8 RENEWAL LEASES. 
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43 CFR 3107.8-2

§ 3107.8-2 Application. 

File your application to renew your lease in triplicate in the proper BLM office at least 90 days, but not more than 
6 months, before your lease expires. Include the processing fee for lease renewal or exchange found in the fee sched-
ule in § 3000.12 of this chapter.

HISTORY: [48 FR 33662, July 22, 1983; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, revised this section, effective Nov. 7, 
2005.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3107.8-3

§ 3107.8-3 Approval. 

(a) Copies of the renewal lease, in triplicate, dated the first day of the month following the month in which the 
original lease terminated, shall be forwarded to the lessee for execution. Upon receipt of the executed lease forms, 
which constitutes certification of compliance with § 3102.5 of this title, and any required bond, the authorized officer 
shall execute the lease and deliver 1 copy to the lessee.

(b) If overriding royalties and payments out of production or similar interests in excess of 5 percent of gross 
production constitute a burden to lease operations that will retard, or impair, or cause premature abandonment, the 
lease application shall be suspended until overriding royalties and payments out of production or similar interests are 
reduced to not more then 5 percent of the value of the production. If the holders of outstanding overriding royalty or 
other interests payable out of production, the operator and the lessee are unable to enter into a mutually fair and equi-
table agreement, any of the parties may apply for a hearing at which all interested parties may be heard and written 
statements presented. Thereupon, a final decision will be rendered by the Department, outlining the conditions ac-
ceptable to it as a basis for a fair and reasonable adjustment of the excessive overriding royalties and other payments 
out of production and an opportunity shall be afforded within a fixed period of time to submit proof that such adjust-
ment has been effected. Upon failure to submit such proof within the time so fixed, the application for renewal shall 
be denied.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17357, May 16, 1988; 53 FR 22840, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
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[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3107.9 OTHER TYPES. 
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43 CFR 3107.9-1

§ 3107.9-1 Payment of compensatory royalty. 

The payment of compensatory royalty shall extend the term of any lease for the period during which such com-
pensatory royalty is paid and for a period of 1 year from the discontinuance of such payments.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3107.9 OTHER TYPES. 
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43 CFR 3107.9-2

§ 3107.9-2 Subsurface storage of oil and gas. 

See § 3105.5-4 of this title.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3108.1

§ 3108.1 As a lessee, may I relinquish my lease? 

You may relinquish your lease or any legal subdivision of your lease at any time. You must file a written relin-
quishment with the BLM State Office with jurisdiction over your lease. All lessees holding record title interests in the 
lease must sign the relinquishment. A relinquishment takes effect on the date you file it with BLM. However, you and 
the party that issued the bond will continue to be obligated to:

(a) Make payments of all accrued rentals and royalties, including payments of compensatory royalty due for all 
drainage that occurred before the relinquishments;

(b) Place all wells to be relinquished in condition for suspension or abandonment as BLM requires; and

(c) Complete reclamation of the leased sites after stopping or abandoning oil and gas operations on the lease, 
under a plan approved by the appropriate surface management agency.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17357, May 16, 1988; 53 FR 22840, June 17, 1988; 
66 FR 1883, 1892, Jan. 10, 2001; 66 FR 9527, Feb. 8, 2001]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 66 FR 1883, 1892, Jan. 10, 2001, revised this section, effective Feb. 9, 2001; 
66 FR 9527, Feb. 8, 2001, delayed the effective date of the amendment appearing at 66 FR 1883, 1892, Jan. 10, 2001, 
until Apr. 10, 2001.]
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:  
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[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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Go to the CFR Archive Directory

43 CFR 3108.2-1

§ 3108.2-1 Automatic termination. 

(a) Except as provided in paragraph (b) of this section, any lease on which there is no well capable of producing 
oil or gas in paying quantities shall automatically terminate by operation of law (30 U.S.C. 188) if the lessee fails to 
pay the rental at the designated Service office on or before the anniversary date of such lease. However, if the desig-
nated Service office is closed on the anniversary date, a rental payment received on the next day the Service office is 
open to the public shall be considered as timely made.

(b) If the rental payment due under a lease is paid on or before its anniversary date but the amount of the pay-
ment is deficient and the deficiency is nominal as defined in this section, or the amount of payment made was deter-
mined in accordance with the rental or acreage figure stated in a bill rendered by the designated Service office, or de-
cision rendered by the authorized officer, and such figure is found to be in error resulting in a deficiency, such lease 
shall not have automatically terminated unless the lessee fails to pay the deficiency within the period prescribed in the 
Notice of Deficiency provided for in this section. A deficiency shall be considered nominal if it is not more than $ 100 
or more than 5 percent of the total payment due, whichever is less. The designated Service office shall send a Notice 
of Deficiency to the lessee. The Notice shall be sent by certified mail, return receipt requested, and shall allow the 
lessee 15 days from the date of receipt or until the due date, whichever is later, to submit the full balance due to the 
designated Service office. If the payment required by the Notice is not paid within the time allowed, the lease shall 
have terminated by operation of law as of its anniversary date.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 49 FR 11637, Mar. 27, 1984; 49 FR 30448, July 30, 1984; 
53 FR 17357, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.

. Section 31(b) of the Mineral Leasing Act, 30 U.S.C.S. § 188(b), provides that, upon the failure of a 
lessee to pay rental on or before the anniversary date of an oil and gas lease on which there is no well 
capable of producing oil or gas in paying quantities, the lease terminates automatically by operation of 
law. 43 C.F.R. § 3108.2-1(a) (2006). The department takes no action to cause such termination; it oc-
curs when a lessee fails to pay rental timely. Go To Headnote

LexisNexis (R) Notes:

RESEARCH GUIDES 1-8(I) Bender's Federal Practice Forms, (Matthew Bender), Rule 8(I). General Rules of Plead-
ing --"Accounting" through "Civil Rights", Form No. 8(I):103 Complaint to Compel Reinstatement of Oil and Gas 
Lease.
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§ 3108.2 TERMINATION BY OPERATION OF LAW AND REINSTATEMENT. 
  
  

Go to the CFR Archive Directory

43 CFR 3108.2-2

§ 3108.2-2 Reinstatement at existing rental and royalty rates: Class I reinstatements. 

(a) Except as hereinafter provided, the authorized officer may reinstate a lease which has terminated for failure to 
pay on or before the anniversary date the full amount of rental due, provided that:

(1) Such rental was paid or tendered within 20 days after the anniversary date; and

(2) It is shown to the satisfaction of the authorized officer that the failure to timely submit the full amount of the 
rental due was either justified or not due to a lack of reasonable diligence on the part of the lessee (reasonable dili-
gence shall include a rental payment which is postmarked by the U.S. Postal Service, common carrier, or their equiv-
alent (not including private postal meters) on or before the lease anniversary date or, if the designated Service office is 
closed on the anniversary date, postmarked on the next day the Service office is open to the public); and

(3) A petition for reinstatement, the processing fee for lease reinstatement, Class I, found in the fee schedule in § 
3000.12 of this chapter, and the required rental, including any back rental that has accrued from the date of the termi-
nation of the lease, are filed with the proper BLM office within 60 days after receipt of Notice of Termination of 
Lease due to late payment of rental. If a terminated lease becomes productive prior to the time the lease is reinstated, 
all required royalty that has accrued shall be paid to the Service.

(b) The burden of showing that the failure to pay on or before the anniversary date was justified or not due to 
lack of reasonable diligence shall be on the lessee.

(c) Under no circumstances shall a terminated lease be reinstated if:

(1) A valid oil and gas lease has been issued prior to the filing of a petition for reinstatement affecting any of the 
lands covered by that terminated lease; or
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(2) The oil and gas interests of the United States in the lands have been disposed of or otherwise have become 
unavailable for leasing.

(d) The authorized officer shall not issue a lease for lands which have been covered by a lease which terminated 
automatically until 90 days after the date of termination.

HISTORY: [49 FR 30448, July 30, 1984, as amended at 53 FR 17357, May 16, 1988; 70 FR 58854, 58874, Oct. 7, 
2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, revised the first sentence of paragraph 
(a)(3), effective Nov. 7, 2005.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable to entire Part:Part Note

Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.

. Mailing a rental payment after the lease anniversary date does not constitute reasonable diligence. 43 
C.F.R. § 3108.2-2(a). Go To Headnote

Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.
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. The burden of proof for Class I lease reinstatement is stated in the regulations at 43 C.F.R. § 
3108.2-2(b): The burden of showing that the failure to pay on or before the anniversary date was justi-
fied or not due to lack of reasonable diligence shall be on the lessee. Go To Headnote 

. Mailing a rental payment after the lease anniversary date does not constitute reasonable diligence. 43 
C.F.R. § 3108.2-2(a). Go To Headnote

Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.

. Federal leases terminated automatically by operation of law for failure to pay rental timely may be re-
instated under two separate provisions of law. 30 U.S.C.S. § 188(c) authorizes the Secretary to reinstate 
a lease only if the rental payment is paid or tendered within 20 days after the due date and the lessee 
establishes that the failure to timely pay was either justifiable or not due to a lack of reasonable dili-
gence. Reinstatement under this provision, at existing rental and royalty rates, is a Class I reinstate-
ment. 43 C.F.R. § 3108.2-2 (2005). Go To Headnote
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Go to the CFR Archive Directory

43 CFR 3108.2-3

§ 3108.2-3 Reinstatement at higher rental and royalty rates: Class II reinstatements. 

(a) The authorized officer may, if the requirements of this section are met, reinstate an oil and gas lease which was 
terminated by operation of law for failure to pay rental timely when the rental was not paid or tendered within 20 days 
of the termination date and it is shown to the satisfaction of the authorized officer that such failure was justified or not 
due to a lack of reasonable diligence, or no matter when the rental was paid, it is shown to the satisfaction of the au-
thorized officer that such failure was inadvertent.

(b)(1) Leases that terminate on or before August 8, 2005, may be reinstated if the required back rental and roy-
alty at the increased rates accruing from the date of termination, together with a petition for reinstatement, are filed on 
or before the earlier of:

(i) Sixty days after the receipt of the Notice of Termination sent to the lessee of record, whether by return of 
check or any form of actual notice; or

(ii) Fifteen months after termination of the lease.

(2) Leases that terminate after August 8, 2005 may be reinstated if the required back rental and royalty at the in-
creased rates accruing from the date of termination, together with a petition for reinstatement, are filed on or before 
the earlier of:

(i) Sixty days after the last date that any lessee of record received Notice of Termination by certified mail; or

(ii) Twenty four months after termination of the lease.

(3) After determining that the requirements for filing of the petition for reinstatement have been timely met, the 
authorized officer may reinstate the lease if:
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(i) No valid lease has been issued prior to the filing of the petition for reinstatement affecting any of the lands 
covered by the terminated lease, whether such lease is still in effect or not;

(ii) The oil and gas interests of the United States in the lands have not been disposed of or have not otherwise 
become unavailable for leasing;

(iii) Payment of all back rentals and royalties at the rates established for the reinstated lease, including the re-
lease to the United States of funds being held in escrow, as appropriate;

(iv) An agreement has been signed by the lessee and attached to and made a part of the lease specifying future 
rentals at the applicable rates specified for reinstated leases in § 3103.2-2 of this title and future royalties at the rates 
set in § 3103.3-1 of this title for all production removed or sold from such lease or shared by such lease from produc-
tion allocated to the lease by virtue of its participation in a unit or communitization agreement or other form of ap-
proved joint development agreement or plan;

(v) A notice of the proposed reinstatement of the terminated lease and the terms and conditions of reinstatement 
has been published in the Federal Register at least 30 days prior to the date of reinstatement for which the lessee shall 
reimburse the Bureau for the full costs incurred in the publishing of said notice; and

(vi) The lessee has paid the Bureau a nonrefundable administrative fee of $ 500.

(c) The authorized officer shall not, after the receipt of a petition for reinstatement, issue a new lease affecting 
any of the lands covered by the terminated lease until all action on the petition is final.

(d) The authorized officer shall furnish to the Chairpersons of the Committee on Interior and Insular Affairs of 
the House of Representatives and of the Committee on Energy and Natural Resources of the Senate, at least 30 days 
prior to the date of reinstatement, a copy of the notice, together with information concerning rental, royalty, volume of 
production, if any, and any other matter which the authorized officer considers significant in making the determination 
to reinstate.

(e) If the authorized officer reinstates the lease, the reinstatement shall be as of the date of termination, for the 
unexpired portion of the original lease or any extension thereof remaining on the date of termination, and so long 
thereafter as oil or gas is produced in paying quantities. Where a lease is reinstated under this section and the author-
ized officer finds that the reinstatement of such lease either (1) occurs after the expiration of the primary term or any 
extension thereof, or (2) will not afford the lessee a reasonable opportunity to continue operations under the lease, the 
authorized officer may extend the term of the reinstated lease for such period as determined reasonable, but in no 
event for more than 2 years from the date of the reinstatement and so long thereafter as oil or gas is produced in pay-
ing quantities.

(f) The authorized officer may, either in acting on a petition for reinstatement or in response to a request filed 
after reinstatement, or both, reduce the royalty in that reinstated lease on the entire leasehold or any tract or portion 
thereof segregated for royalty purposes, if he/she determines there are either economic or other circumstances which 
could cause undue economic hardship or premature termination of production; or because of any written action of the 
United States, its agents or employees, which preceded, and was a major consideration in, the lessee's expenditure of 
funds to develop the lands covered by the lease after the rental had become due and had not been paid; or if the au-
thorized officer determines it is equitable to do so for any other reason.

HISTORY: [49 FR 30449, July 30, 1984; 71 FR 14821, 14823, Mar. 24, 2006]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 71 FR 14821, 14823, Mar. 24, 2006, amended paragraph (b), effective Mar. 
24, 2006.]

NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
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the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable to entire Part:Part Note

Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.

. Section 371(b) of the Energy Policy Act of August 8, 2005, amended 30 U.S.C.S. § 188(d)(2)(A) to 
provide that for leases terminated on or before August 8, 2005, a proper petition for reinstatement had 
to be filed on or before the earlier of (i) 60 days after the lessee receives from the Secretary notice of 
termination whether by return check or by any other form of actual notice; or (ii) 15 months after the 
termination of the lease. Pub. L. No. 109-58, 119 Stat. 594, 734; 43 C.F.R. § 3108.2-3(b)(1). However, 
notwithstanding language from § 371(b), § 371(a) of the Energy Policy Act provided that, subject to 
certain conditions, the Secretary of the Interior could reinstate any oil and gas lease that terminated for 
failure of a lessee to pay the full amount of rental on or before the anniversary date of the lease, during 
the period beginning on September 1, 2001, and ending on June 30, 2004, subject to certain conditions. 
The conditions were that, not later than 120 days following enactment of the Act, the lessee (1) files a 
petition for reinstatement; (2) complies with the requirements of 30 U.S.C.S. § 188(e) regarding pay-
ment, of rentals and royalties; and (3) certifies that it did not receive a notice of termination by the date 
that was 13 months before the date of termination. Pub. L. No. 109-58, § 37.1, 119 Stat. 594, 734 (Aug. 
8, 2005). Go To Headnote

Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.

. Section 401 of the Federal Oil and Gas Royalty Management Act of 1982 (FOGRMA), codified in part 
at 30 U.S.C.S. § 188(d), permits reinstatement of leases not eligible under the provisions of the Act of 
May 12, 1970, 30 U.S.C.S. § 188(c), provided the lessee shows that failure to timely pay was "inad-
vertent." Reinstatement under § 401 of FOGRMA, at higher rental and royalty rates, is a Class II rein-
statement. 43 C.F.R. § 3108.2-3(2005). However, no lease terminated on or after January 12, 1983, was 
eligible for reinstatement unless the petition for reinstatement, together with required back rental and 
royalty accruing from the date of termination, was filed on or before the earlier of 60 days following 
receipt of notice of termination or 15 months after termination of the lease. 43 C.F.R. § 3108.2-3(b) 
(2005); 30 U.S.C.S. § 188(d)(2)(B). Go To Headnote
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Western Energy Res., Inc. v. Kempthorne, 2009 U.S. Dist. LEXIS 3115 (D Colo Jan. 16, 2009).

Overview: Petition for reinstatement of oil and gas leases--which, pursuant to 30 U.S.C.S. § 188(b), were termi-
nated by operation of law for late payment--was denied because BLM's failure to give notice of legislated opportunity 
to remedy late payments was not conclusive. Lessee was charged with constructive notice of enactment of the remedi-
al legislation.

. Section 401 of the Federal Oil and Gas Royalty Management Act of 1982 (FOGRMA), codified in part 
at 30 U.S.C.S. § 188(d), permits reinstatement of leases not eligible under the provisions of the Act of 
May 12, 1970, 30 U.S.C.S. § 188(c), provided the lessee shows that failure to timely pay was "inad-
vertent." Reinstatement under § 401 of FOGRMA, at higher rental and royalty rates, is a Class II rein-
statement. 43 C.F.R. § 3108.2-3(2005). However, no lease terminated on or after January 12, 1983, was 
eligible for reinstatement unless the petition for reinstatement, together with required back rental and 
royalty accruing from the date of termination, was filed on or before the earlier of 60 days following 
receipt of notice of termination or 15 months after termination of the lease. 43 C.F.R. § 3108.2-3(b) 
(2005); 30 U.S.C.S. § 188(d)(2)(B). Go To Headnote
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43 CFR 3108.2-4

§ 3108.2-4 Conversion of unpatented oil placer mining claims: Class III reinstatements. 

(a) For any unpatented oil placer mining claim validly located prior to February 24, 1920, which has been or is 
currently producing or is capable of producing oil or gas, and has been or is deemed after January 12, 1983, conclu-
sively abandoned for failure to file timely the required instruments or copies of instruments required by section 314 of 
the Federal Land Policy and Management Act (43 U.S.C. 1744), and it is shown to the satisfaction of the authorized 
officer that such failure was inadvertent, justifiable or not due to lack of reasonable diligence on the part of the owner, 
the authorized officer may issue, for the lands covered by the abandoned unpatented oil placer mining claim, a non-
competitive oil and gas lease consistent with the provisions of section 17(e) of the Act (30 U.S.C. 226(e)). The effec-
tive date of any lease issued under this section shall be from the statutory date that the claim was deemed conclusively 
abandoned.

(b) The authorized officer may issue a noncompetitive oil and gas lease if a petition has been filed in the proper 
BLM office for the issuance of a noncompetitive oil and gas lease accompanied by the required rental and royalty, 
including back rental and royalty accruing, at the rates specified in §§ 3103.2-2 and 3103.3-1 of this title, for any 
claim deemed conclusively abandoned after January 12, 1983. The petition shall have been filed on or before the 
120th day after the final notification by the Secretary or a court of competent jurisdiction of the determination of the 
abandonment of the oil placer mining claim.

(c) The authorized officer shall not issue a noncompetitive oil and gas lease under this section if a valid oil and 
gas lease has been issued affecting any of the lands covered by the abandoned oil placer mining claim prior to the fil-
ing of the petition for issuance of a noncompetitive oil and gas lease.

(d) After the filing of a petition for issuance of a noncompetitive oil and gas lease covering an abandoned oil 
placer claim, the authorized officer shall not issue any new lease affecting any lands covered by such petition until all 
action on the petition is final.
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(e) Any noncompetitive lease issued under this section shall include:

(1) Terms and conditions for the payment of rental in accordance with § 3103.2-2(j) of this title. Payment of 
back rentals accruing from the date of abandonment of the oil placer mining claim, at the rental set by the authorized 
officer, shall be made prior to the lease issuance.

(2) Royalty rates set in accordance with § 3103.3-1 of this title. Royalty shall be paid at the rate established by 
the authorized officer on all production removed or sold from the oil placer mining claim, including all royalty on 
production made subsequent to the date the claim was deemed conclusively abandoned prior to the lease issuance.

(f) Noncompetitive oil and gas leases issued under this section shall be subject to all regulations in part 3100 of 
this title except for those terms and conditions mandated by Title IV of the Federal Oil and Gas Royalty Management 
Act.

(g) A notice of the proposed conversion of the oil placer mining claim into a noncompetitive oil and gas lease, 
including the terms and conditions of conversion, shall be published in the FEDERAL REGISTER at least 30 days 
prior to the issuance of a noncompetitive oil and gas lease. The mining claim owner shall reimburse the Bureau for the 
full costs incurred in the publishing of said notice.

(h) The mining claim owner shall pay the Bureau a nonrefundable administrative fee of $ 500 prior to the issu-
ance of the noncompetitive lease.

(i) The authorized officer may, either in acting on a petition to issue a noncompetitive oil and gas lease or in re-
sponse to a request filed after issuance, or both, reduce the royalty in such lease, if he/she determines there are either 
economic or other circumstances which could cause undue economic hardship or premature termination of production.

HISTORY: [49 FR 30449, July 30, 1984, as amended at 53 FR 17357, May 16, 1988; 53 FR 22840, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

CASE NOTES Applicable to entire Part:Part Note

RESEARCH GUIDE Applicable to entire Part:Part Note
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43 CFR 3108.3

§ 3108.3 Cancellation. 

(a) Whenever the lessee fails to comply with any of the provisions of the law, the regulations issued thereunder, or 
the lease, the lease may be canceled by the Secretary, if the leasehold does not contain a well capable of production of 
oil or gas in paying quantities, or if the lease is not committed to an approved cooperative or unit plan or communiti-
zation agreement that contains a well capable of production of unitized substances in paying quantities. The lease may 
be canceled only after notice to the lessee in accordance with section 31(b) of the Act and only if default continues for 
the period prescribed in that section after service of 30 days notice of failure to comply.

(b) Whenever the lessee fails to comply with any of the provisions of the law, the regulations issued thereunder, 
or the lease, and if the leasehold contains a well capable of production of oil or gas in paying quantities, or if the lease 
is committed to an approved cooperative or unit plan or communitization agreement that contains a well capable of 
production of unitized substances in paying quantities, the lease may be canceled only by judicial proceedings in the 
manner provided by section 31(a) of the Act.

(c) If any interest in any lease is owned or controlled, directly or indirectly, by means of stock or otherwise, in 
violation of any of the provisions of the act, the lease may be canceled, or the interest so owned may be forfeited, or 
the person so owning or controlling the interest may be compelled to dispose of the interest, only by judicial proceed-
ings in the manner provided by section 27(h)(1) of the Act.

(d) Leases shall be subject to cancellation if improperly issued.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 22840, June 17, 1988; 53 FR 31868, Aug. 22, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).
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NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]

LexisNexis (R) Notes:

CASE NOTES

Naartex Consulting Corp. v. Watt, 722 F.2d 779, 1983 U.S. App. LEXIS 14944 (DC Cir Nov. 29, 1983).

Overview: The dismissal of the claims against the private defendants and the government was proper because the 
district court lacked personal jurisdiction over the indispensable parties to the action to hale them before the district 
court.

. 43 C.F.R. § 3108.3(c) (1982): A lease or interest therein shall not be cancelled to the extent that such 
action adversely affects the title or interest of a bona fide purchaser even though such lease or interest, 
when held by a predecessor in title, may have been subject to cancellation. Go To Headnote

Naartex Consulting Corp. v. Watt, 722 F.2d 779, 1983 U.S. App. LEXIS 14944 (DC Cir Nov. 29, 1983).

Overview: The dismissal of the claims against the private defendants and the government was proper because the 
district court lacked personal jurisdiction over the indispensable parties to the action to hale them before the district 
court.

. 43 C.F.R. § 3108.3(c) (1982): A lease or interest therein shall not be cancelled to the extent that such 
action adversely affects the title or interest of a bona fide purchaser even though such lease or interest, 
when held by a predecessor in title, may have been subject to cancellation. Go To Headnote 

. 43 C.F.R. § 3108.3(b) (1982) provides: A lease known to contain valuable deposits of oil or gas may be 
cancelled only by judicial proceedings in the manner provided in § 27 and 31 of the Mineral Lands 
Leasing Act of 1920. Go To Headnote

Naartex Consulting Corp. v. Watt, 722 F.2d 779, 1983 U.S. App. LEXIS 14944 (DC Cir Nov. 29, 1983).

Overview: The dismissal of the claims against the private defendants and the government was proper because the 
district court lacked personal jurisdiction over the indispensable parties to the action to hale them before the district 
court.

. 43 C.F.R. § 3108.3(c) (1982): A lease or interest therein shall not be cancelled to the extent that such 
action adversely affects the title or interest of a bona fide purchaser even though such lease or interest, 
when held by a predecessor in title, may have been subject to cancellation. Go To Headnote

Naartex Consulting Corp. v. Watt, 722 F.2d 779, 1983 U.S. App. LEXIS 14944 (DC Cir Nov. 29, 1983).
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Overview: The dismissal of the claims against the private defendants and the government was proper because the 
district court lacked personal jurisdiction over the indispensable parties to the action to hale them before the district 
court.

. 43 C.F.R. § 3108.3(b) (1982) provides: A lease known to contain valuable deposits of oil or gas may be 
cancelled only by judicial proceedings in the manner provided in § 27 and 31 of the Mineral Lands 
Leasing Act of 1920. Go To Headnote

Naartex Consulting Corp. v. Watt, 722 F.2d 779, 1983 U.S. App. LEXIS 14944 (DC Cir Nov. 29, 1983).

Overview: The dismissal of the claims against the private defendants and the government was proper because the 
district court lacked personal jurisdiction over the indispensable parties to the action to hale them before the district 
court.

. 43 C.F.R. § 3108.3(b) (1982) provides: A lease known to contain valuable deposits of oil or gas may be 
cancelled only by judicial proceedings in the manner provided in § 27 and 31 of the Mineral Lands 
Leasing Act of 1920. Go To Headnote
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§ 3108.4 Bona fide purchasers. 

A lease or interest therein shall not be cancelled to the extent that such action adversely affects the title or interest 
of a bona fide purchaser even though such lease or interest, when held by a predecessor in title, may have been subject 
to cancellation. All purchasers shall be charged with constructive notice as to all pertinent regulations and all Bureau 
records pertaining to the lease and the lands covered by the lease. Prompt action shall be taken to dismiss as a party to 
any proceedings with respect to a violation by a predecessor of any provisions of the act, any person who shows the 
holding of an interest as a bona fide purchaser without having violated any provisions of the Act. No hearing shall be 
necessary upon such showing unless prima facie evidence is presented that the purchaser is not a bona fide purchaser.

HISTORY: [48 FR 33662, July 22, 1983; 48 FR 39225, Aug. 30, 1983, as amended at 53 FR 17357, May 16, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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§ 3108.5 Waiver or suspension of lease rights. 

If, during any proceeding with respect to a violation of any provisions of the regulations in Groups 3000 and 3100 
of this title or the act, a party thereto files a waiver of his/her rights under the lease to drill or to assign his/her lease
interests, or if such rights are suspended by order of the Secretary pending a decision, payments of rentals and the 
running of time against the term of the lease involved shall be suspended as of the first day of the month following the 
filing of the waiver or the Secretary's suspension until the first day of the month following the final decision in the 
proceeding or the revocation of the waiver or suspension.

HISTORY: [53 FR 17357, May 16, 1988; 53 FR 22840, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3109.1-1

§ 3109.1-1 Generally. 

The Act of May 21, 1930 (30 U.S.C. 301-306), authorizes either the leasing of oil and gas deposits under railroad 
and other rights-of-way to the owner of the right-of-way or the entering of a compensatory royalty agreement with 
adjoining landowners. This authority shall be exercised only with respect to railroad rights-of-way and easements is-
sued pursuant either to the Act of March 3, 1875 (43 U.S.C. 934 et seq.), or pursuant to earlier railroad right-of-way 
statutes, and with respect to rights-of-way and easements issued pursuant to the Act of March 3, 1891 (43 U.S.C. 946
et seq.). The oil and gas underlying any other right-of-way or easement is included within any oil and gas lease issued 
pursuant to the Act which covers the lands within the right-of-way, subject to the limitations on use of the surface, if 
any, set out in the statute under which, or permit by which, the right-of-way or easement was issued, and such oil and 
gas shall not be leased under the Act of May 21, 1930.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:  
[PUBLISHER'S NOTE: The Appendix to 43 CFR Chapter II, which constitutes a Table of Public Land Orders (PLOs) 
from 1942-1995, was removed at 61 FR 2137, Jan. 25, 1996, effective Feb. 26, 1996. The 1996 edition of title 43 of 
the CFR is the last to include the Appendix. Consult the annual Federal Register index to locate PLOs issued in sub-
sequent years.]
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43 CFR 3109.1-2

§ 3109.1-2 Application. 

No approved form is required for an application to lease oil and gas deposits underlying a right-of-way. The 
right-of-way owner or his/her transferee must file the application in the proper BLM office. Include the processing fee 
for leasing under right-of-way found in the fee schedule in § 3000.12 of this chapter. If the transferee files an applica-
tion, it must also include an executed transfer of the right to obtain a lease. The application shall detail the facts as to 
the ownership of the right-of-way, and of the transfer if the application is filed by a transferee; the development of oil 
or gas in adjacent or nearby lands, the location and depth of the wells, the production and the probability of drainage 
of the deposits in the right-of-way. A description by metes and bounds of the right-of-way is not required but each 
legal subdivision through which a portion of the right-of-way desired to be leased extends shall be described.

HISTORY: [53 FR 17357, May 16, 1988; 53 FR 22840, June 17, 1988; 70 FR 58854, 58874, Oct. 7, 2005]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
25 U.S.C. 396d and 2107; 30 U.S.C. 189, 306, 359 and 1751; 43 U.S.C. 1732(b), 1733, and 1740; and the Energy Pol-
icy Act of 2005 (Pub. L. 109-58).

NOTES: [EFFECTIVE DATE NOTE: 70 FR 58854, 58874, Oct. 7, 2005, amended this section, effective Nov. 7, 
2005.]
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43 CFR 3109.1-3

§ 3109.1-3 Notice. 

After the Bureau of Land Management has determined that a lease of a right-of-way or any portion thereof is con-
sistent with the public interest, either upon consideration of an application for lease or on its own motion, the author-
ized officer shall serve notice on the owner or lessee of the oil and gas rights of the adjoining lands. The adjoining 
land owner or lessee shall be allowed a reasonable time, as provided in the notice, within which to submit a bid for the 
amount or percent of compensatory royalty, the owner or lessee shall pay for the extraction of the oil and gas under-
lying the right-of-way through wells on such adjoining lands. The owner of the right-of-way shall be given the same 
time period to submit a bid for the lease.

HISTORY: 48 FR 33662, July 22, 1983.

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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§ 3109.1-4 Award of lease or compensatory royalty agreement. 

Award of lease to the owner of the right-of-way, or a contract for the payment of compensatory royalty by the 
owner or lessee of the adjoining lands shall be made to the bidder whose offer is determined by the authorized officer 
to be to the best advantage of the United States, considering the amount of royalty to be received and the better de-
velopment under the respective means of production and operation.

HISTORY: 48 FR 33662, July 22, 1983.
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43 CFR 3109.1-5

§ 3109.1-5 Compensatory royalty agreement or lease. 

(a) The lease or compensatory royalty agreement shall be on a form approved by the Director.

(b) The royalty to be charged shall be fixed by the Bureau of Land Mangement in accordance with the provisions 
of § 3103.3 of this title, but shall not be less than 12 1/2 percent.

(c) The term of the lease shall be for a period of not more than 20 years.

HISTORY: 48 FR 33662, July 22, 1983.
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43 CFR 3109.2

§ 3109.2 Units of the National Park System. 

(a) Oil and gas leasing in units of the National Park System shall be governed by 43 CFR Group 3100 and all op-
erations conducted on a lease or permit in such units shall be governed by 43 CFR parts 3160 and 3180.

(b) Any lease or permit respecting minerals in units of the National Park System shall be issued or renewed only 
with the consent of the Regional Director, National Park Service. Such consent shall only be granted upon a determi-
nation by the Regional Director that the activity permitted under the lease or permit will not have significant adverse 
effect upon the resources or administration of the unit pursuant to the authorizing legislation of the unit. Any lease or 
permit issued shall be subject to such conditions as may be prescribed by the Regional Director to protect the surface 
and significant resources of the unit, to preserve their use for public recreation, and to the condition that site specific 
approval of any activity on the lease will only be given upon concurrence by the Regional Director. All lease applica-
tions received for reclamation withdrawn lands shall also be submitted to the Bureau of Reclamation for review.

(c) The units subject to the regulations in this part are those units of land and water which are shown on the fol-
lowing maps on file and available for public inspection in the office of the Director of the National Park Service and 
in the Superintendent's Office of each unit. The boundaries of these units may be revised by the Secretary as author-
ized in the Acts.

(1) Lake Mead National Recreation Area--The map identified as "boundary map, 8360-80013B, revised Febru-
ary 1986.

(2) Whiskeytown Unit of the Whiskeytown-Shasta-Trinity National Recreation Area--The map identified as 
"Proposed Whiskeytown-Shasta-Trinity National Recreation Area," numbered BOR-WST 1004, dated July 1963.

(3) Ross Lake and Lake Chelan National Recreation Areas--The map identified as "Proposed Management 
Units, North Cascades, Washington," numbered NP-CAS-7002, dated October 1967.
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(4) Glen Canyon National Recreation Area--the map identified as "boundary map, Glen Canyon National Recre-
ation Area," numbered GLC-91,006, dated August 1972.

(d) The following excepted units shall not be open to mineral leasing:

(1) Lake Mead National Recreation Area. (i) All waters of Lakes Mead and Mohave and all lands within 300 feet 
of those lakes measured horizontally from the shoreline at maximum surface elevation;

(ii) All lands within the unit of supervision of the Bureau of Reclamation around Hoover and Davis Dams and all 
lands outside of resource utilization zones as designated by the Superintendent on the map (602-2291B, dated October 
1987) of Lake Mead National Recreation Area which is available for inspection in the Office of the Superintendent.

(2) Whiskeytown Unit of the Whiskeytown-Shasta-Trinity National Recreation Area. (i) All waters of Whis-
keytown Lake and all lands within 1 mile of that lake measured from the shoreline at maximum surface elevation;

(ii) All lands classified as high density recreation, general outdoor recreation, outstanding natural and historic, as 
shown on the map numbered 611-20,004B, dated April 1979, entitled "Land Classification, Whiskeytown Unit, 
Whiskeytown-Shasta-Trinity National Recreation Area." This map is available for public inspection in the Office of 
the Superintendent;

(iii) All lands within section 34 of Township 33 north, Range 7 west, Mt. Diablo Meridian.

(3) Ross Lake and Lake Chelan National Recreation Areas. (i) All of Lake Chelan National Recreation Area;

(ii) All lands within 1/2 mile of Gorge, Diablo and Ross Lakes measured from the shoreline at maximum surface 
elevation;

(iii) All lands proposed for or designated as wilderness;

(iv) All lands within 1/2 mile of State Highway 20;

(v) Pyramid Lake Research Natural Area and all lands within 1/2 mile of its boundaries.

(4) Glen Canyon National Recreation Area. Those units closed to mineral disposition within the natural zone, 
development zone, cultural zone and portions of the recreation and resource utilization zone as shown on the map 
numbered 80,022A, dated March 1980, entitled "Mineral Management Plan--Glen Canyon National Recreation Area." 
This map is available for public inspection in the Office of the Superintendent and the office of the State Directors, 
Bureau of Land Management, Arizona and Utah.

HISTORY: [48 FR 33662, July 22, 1983, as amended at 53 FR 17358, May 16, 1988; 53 FR 22840, June 17, 1988]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:  
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icy Act of 2005 (Pub. L. 109-58).
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43 CFR 3109.2-1

§ 3109.2-1 Authority to lease. [Reserved] 

[NO TEXT IN ORIGINAL]
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§ 3109.2-2 Area subject to lease. [Reserved] 

[NO TEXT IN ORIGINAL]
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§ 3109.3 Shasta and Trinity Units of the Whiskeytown-Shasta-Trinity National Recreation Area. 

Section 6 of the Act of November 8, 1965 (Pub. L. 89-336), authorizes the Secretary to permit the removal of oil 
and gas from lands within the Shasta and Trinity Units of the Whiskeytown-Shasta-Trinity National Recreation Area 
in accordance with the act or the Mineral Leasing Act for Acquired Lands. Subject to the determination by the Secre-
tary of Agriculture that removal will not have significant adverse effects on the purposes of the Central Valley project 
or the administration of the recreation area.

HISTORY: [48 FR 33662, July 22, 1983. Redesignated at 53 FR 22840, June 17, 1988]
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Mission Statement

The mission of the Tehama-Colusa Canal Authority is to secure, protect and
develop dependable and affordable sources of water, and to operate, maintain and
deliver the works essential to deliver such water.

 
 

"Who We Are"

The Tehama-Colusa Canal Authority (TCCA) is a Joint Powers Authority comprised
of 17 Central Valley Project water contractors. The service area spans four
counties (Tehama, Glenn, Colusa, and Yolo) along the west side of the Sacramento
Valley, providing irrigation water to farmers growing a variety of permanent and
annual crops. TCCA operates and maintains the 140 mile Tehama-Colusa and
Corning canals irrigation water supply system. The service area is approximately
150,000 acres, producing over $250 million in crops per year, and contributing $1
billion to the regional economy annually.
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(b) (6)

(b) (6)



�����������	
�����		��
�������
���������
�����
	��
��
����	�����
��������������������
������
��������

�

�������	�����
���������������������
���������������� �����
����
�����������!����������
��"�����������

��	���
��
���������
����
�����
�����###����

�

��$%�&'()**+,,

(+-./0�(12+'/)23�$/41'5�678�7*%�9),1'0

(+-72/:+*/7,�$/41'5�;<<1'+

;<<1'+�)<�/4+�=),1'1/)2

>?=?�(+-72/:+*/�)<�/4+�@*/+21)2

6)'7/+%�7/A

�����&71*�@*/+21)2�B.1,%1*C

�����D)):�EFGF

�����;<<1'+A��HIJIK�IJLMENGO

�����P+,

$M:71,A��+%872%?:'%)**+,,S5),?%)1?C)T�

U7VA��HIJIK�IJLMEEGE�WX	�������		�
���#��	�����
�	������ �
���
�Y���������������Z����������Z������������������������

��[

&71,1*C�\%%2+55A����

�����(+-72/:+*/7,�$/41'5�;<<1'+

�����;<<1'+�)<�/4+�=),1'1/)2

�����(+-72/:+*/�)<�/4+�@*/+21)2

�����&71,�=/)-�EFGG

�����GLQN�P�=/2++/�]̂

�����̂7541*C/)*3�(P�IJIQJ

_#��	�����!����������	�_�����̀��������!̀ ab_����c�
	��
��
��
���������
�	�����������
��
�d�������

e415�+M:71,�H1*',.%1*C�7*0�7//7'4:+*/5K�15�1*/+*%+%�<)2�/4+�.5+�)<�/4+�1*%1T1%.7,�)2�+*/1/0�/)�841'4�1/�15�7%%2+55+%?��@/�:70�')*/71*
1*<)2:7/1)*�/47/�15�-21T1,+C+%3�')*<1%+*/17,3�)2�)/4+2815+�-2)/+'/+%�f0�7--,1'7f,+�,78?��@<�0).�72+�*)/�/4+�1*/+*%+%�2+'1-1+*/�)2�/4+�+:-,)0++
)2�7C+*/�2+5-)*51f,+�<)2�%+,1T+20�)<�/415�+M:71,�/)�/4+�1*/+*%+%�2+'1-1+*/3�0).�72+�4+2+f0�*)/1<1+%�/47/�7*0�%155+:1*7/1)*3�%15/21f./1)*3
')-01*C3�)2�.5+�)<�/415�+M:71,�)2�1/5�')*/+*/5�15�5/21'/,0�-2)41f1/+%?��@<�0).�2+'+1T+%�/415�+M:71,�1*�+22)23�-,+75+�*)/1<0�/4+�5+*%+2�1::+%17/+,0
7*%�%+5/2)0�7,,�')-1+5?

gggggggggg�hijkljmnm�onpplqn�gggggggggg
hjior�st�uv�wtxvy�z{|}}�~p�i���mn�l�nql�pi��mi��qi��
�l�nr�������������������l����r�����
����n��r�hkmr�����������������n
�ir� ���i��n�����mkljm �~nmkljm�o�mi��n���pi��mi��qi����¡nl��nj�¢i��j£
~�nl��nj�qi��j£�pi��mi��qi��

�m�g�l¤i�iq�np����¥ijqi���i��i¤£�£i��i��o£�jnp¤i�pn��i��n¤��n����

gggggggggg�hijkljmnm�onpplqn�gggggggggg
hjior�st�uv�wtxvy�z{|}}�~p�i���mn�l�nql�pi��mi��qi��
�l�nr�������������������l����r�����
����n��r��nr�����������������n
�ir��l��m�¦nj��ljm ���ip�mi��qi��

�n¤��£��n�jn�lj£�¦nj��ljm��g�

(b) (6)

(b) (6)



����������	�
���
�	�����	���	��	�����������������������������	�������	����	
�
������	��

�����������������������������������	���������������������������������������������	�����
�
	����������� !�"����������	������
	#������
����$��

%&'()*+,�-+.+/012�%+'10/0.+10)*�3�����	����4����5	����������	��#	�
������������������
�	
�����
��4��������	�������	��
���	��	55����
����������$�����
	�������������4�
����������������������
����	��
�������������������������	
�����
�����4���������������������������������������5����������	�
6
����������������$6��7���������	�����8�����������5	��������������	5����9������
�����������	���������
���������������	5����
���������	�����	�������5�������������������4�����
5	���������
	��������������	�����������	����	��	�������������#������	4���������	������	�
#��������������������	��������	
�����
�	�����:���	�������������� ;�<$�$=$�> ?@�A$��>�<$�$=$
?9 9$��������������������7�=������������	�����:���	�$��

BCC0/0+,�D01,&�+*E�FG1H)'012�3�<���	5��	���	55����
����
��	������	��������	�������#�����	���	55����

	55��������	������������#��
�������������������������4���$��>�=$�$�$� ;9>$?! $��7
�����������
���I������	���������	��#����	�����:����	5������4�������	������	���
�����4�����������4������
����	5��	������
�������
�����	������4�������������������������$���
������	������4���$����������
�
�����������������	�����	��	���	����������������	������	���	���������������������������
�	�����
��	������	�����4�������������4�����	���5�����5�	���������	���	55����
����
��#������J���
����	�����	��$������������������������6����8	�	��
�6��5��������$��������	��

�������������
�	
��5��������	�����������	55����
��	����	�����	���	5���4���
��	��������
������
���5���������
��������������	�����������
	������������	��	����4���	�����������	55����
��	����	�������������
��	�������������	�������������	5��	�����	5����	��
��	������$������

�����������������5�����
�����	5�����K���������L�������	����
������	�������������������������M����	�����

����������
����������������	5�����5	

	#������������������
����N

Q*E)'(&R&*1�3�S	�������	�������	���	55����
�T	4���������	����	��	�����
��	����������	����
���	�������#�����	�����
���	55�����	����	����������	���������4�����	�����������������
�����
�	
�����
�	�����:���	��$��>�=$�$�$� ;9>$?! @�A$��

U)*.GV,0/�W*C)'R+10)*�3�S	�������	�������������������4���������	���
�����5	�����	��������
������	��	5��	���������
����
	������������	��J�	#�	������	��
����	�
��J�	#������	�����
������4��
�
���	�����������
���
��$��>�=$�$�$� ;9>$?!9$

����J��	��5	���	���
�����#��������K����������
��������P55��������������������������������
�4���$��

��	����$����
��X���
K�����	���K����������
��������P55���
Y�K������������������������P55����

<$�$�K����������	5�����M�����	�
@PA�@ ! A� !"39!9"
@=A�
��	��$��
�4���[�	
$�	�$�	4
X��������	�
������N�###$�	�$�	4\������

]̂ _̀ab�cdefabd�ac�g�ĥ _̀ab�iêcij��
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bXO[c def����gg��hij�	id�k�ij�	i��fi���ggl�g�i���mn

oQPpc ��
�qrg����� �����"��"���set# u  �ve�tw

xOc d������s�	�
�d�k��	�
�y	���l���i���mn

zzc
d���	���e�	��	�
d�k��	��	�
�f��	�l�g�i���mn�
d{�	���	i
����m�id�kij|�	���	i
l���i���mn

o}~�QMpc
��"��h�th��������m�
�
����	�e	��{�	���	i
�
����
�j�
���!�
���
	��������

�����qrg����
�������

�ppWM�[QPp]c �����  �����

���s�	�
��

��
�	�	�m��j����
�����m�
�
������
�|��
����!��
�
������r
����f	�
�	��
��������
�
����!�����
	��������

��
���
������qrg������� �������������
�������j����m��i�
�	����i�
��
�
��	�������g���g�|��f
���
����r
����f	�
�	�
{�	���	i
����ff��
��f�����|���g����
�������	
���
���
�����
�	�	�v���w����
������m�
�
������
����r	�r�i�	�
��i���

��
��̂]�WppQPUWPMQ�V̂RR�~Q�̂P��̂]�O��̂M̂WR�MW�WM̂p����i�
��
����j�gg�|������������f��g�	���	�����i��	����
���
���	��
�����|���g����������i�
��������sm�	����
��
�
�����m��
�������r	
��	�r�i�	�
��i�
��
����g������
���	����
�g��� �����	�
��	������
�����	������f
�i�
��

��i�
������
������i�
��
��
�g���
�
j���
�������f
�i
�

��i����v�w��	��
������r
����f	�
�	�����	��	�fg���
��r�i�	�
����i�����
	�
����
��f���g�i�����i�v�w���m����fm�	�i
	�g�
�������j�
��
������r
����f	�
�	��r�i�	��������u���� ��

����f��g�����f�
������f����t������r
����f	�
�	������	�����|g��i�
�	����i�
��
��

��i��f���
�
����!�����
	���
����

������
���������	
����������f��g�ir
������i����������	�	��
���	r��
��	����
����	��
�����|���g����
������
��i�
���sm�	����
���t������
����j�gg�|���	���"  ����
��"  �����
��!�����i�r�	
�	����t������r
����f	�
�	����
����f
�i�
��	m�i����� #������r
���	����
�
���
�|���ggj�i�|����� #������r
���r��
�����i����j�	���	�i�����
r�i�	�
��i�
��
�
������r
����f	�
�	�����	��g�	���	��������������	��
�
������
����j�gg��fr������

�	��	�g�
�i�


�������	
���
�������������fgri����
����r
�	���
����
�g����g�������f��g����r	��f��!	�	�����t������r
����f	�
�	�
j�gg��g����m��
�����	
r��
��
�f��r��f�
��j�
��m�	�r���

��i�����
�
����m��
��|r
�
������������
���������i�

�	����
����	��
�����|���g����
����i�����
	�
���	�g�
����
�
���!	���i��
����g�f����g����i��	�	�
������

���f��
������r
����f	�
�	�����

��i��f���
�
�����m��
�j�gg�|������������f��g�f���f�
�����������ff��
��������g�

(b) (6)



������������	
�������������	
����������	
��
���������
��������
��
���
���������
��
��
��������
����
��
���
�������
��
���
��	
�����

�
������
� !����!"#$"�$�

%�����������	
���
&���������
�����
'����
��������
��
���
�������
��
���������
��
���
&����
(��������)�
�������������
���
������������
��
��������
�����*�
���
����
������
����
����������
��
���
�+���
������
��
�
������
� !����!"#$"�$"��$�

,�����
����
���
�����'���
���������
���
���
&����
(��������
����*���-����������
�����������
��
��
��������
��������.

��






/01234
567897
:;8
<
=>?
@AB<C<D@
E
F�
�+���
���������
+��������
��
���
��������������
������
������
���
�
���
� !�����	
���
&����
(��������
���
���
�����������
��
���
���������
��
���
���������
������
��+��+���
�
��������
�����
��
�������
�����
���
������������
��
��
���
�����
����
�����
���
�+����
��






GHH232:6
I2067
J
K��
��
���
��������
�����
��
���������
��
���
&����
(��������
'���
#�
���������
���
����������
��
���
��������
���������

�
������
� !������
!�






/;8LM47N7;0
J
O�
������
���
&����
(��������
����
��
���
���
��
���
��������
P�+�������
��������
��
�����
��
���
��������
����������
'���
���
�#���
������
��
�������
���
������	
���+���	
��
����������	
��������
���E������
���
�������#��
������Q������
����
���
��+�
����
�����������
'���
&RS�

�
������
� !�����"�$�

T�






UL;VWX623
Y;HLMN:02L;
J
F��
&����
(��������
���
���
������
��
����
�+���
���
����#���
�����������
��
���
������
#�
������
��
���
�������
���������

�
������
� !����!�
��






UL
5:M024:;
5L62023:6
Z302[20\
J
O����
���
&����
(��������
���
������
���
%�������������]�
������
����������
���
�����������
��������
��
��������
��'�
���
����������
"����������
��
������
��
&RSE�������
�����$	
��
���
��������
�+���
��������
���������
����+���
��
�����
��
������
��
����������
'���
���
̂����
%���

,�������
���������
����+���
��
���
����+���
��������
��'����
���
������
��
������
��
�
���������
�����	
���������
���
�
��������
���������
������	
��
��������
���������
����
���
���
������
+��#��
�����*�
���
�������


,�����
��
���
��������
��
�������
�
��
��
��+�
���
_�������
��
��������	
��
��
'�
���
#�
��
���
����������
�����������


F���*�
+���
���	

�̀




a
bcdefghijkl
mng
opdgkqf
ekcj
rscdtgkcu
fsh
vwqdxxdsqd
a




aaa


yxdfid
sncd
cjfc
f
qzggdsc
ng
mngpdg
dplxnudd
ejn
hkiqxnidi
ksmngpfckns
cn
fs
ftdsqu
dcjkqi
nmmkqkfx
ng
f

{n|dgspdsc
fccngsdu
hndi
snc
ldginsfxxu
ds}nu
fs
fccngsduaqxkdsc
lgk|kxdtd
ekcj
gdildqc
cn
izqj

qnppzskqfcknsi~

ohhkcknsfxxu�
gdxkfsqd
ns
cjd
ngfx
ng
egkccds
fh|kqd
nm
fs
ftdsqu
dcjkqi
nmmkqkfx
qfssnc
dsizgd

cjfc
fs
dplxnudd
ekxx
snc
�d
lgnidqzcdh
mng
f
|knxfckns
nm
�kcxd
��
nm
cjd
�skcdh
bcfcdi
�nhd~

�ned|dg�
tnnh

mfkcj
gdxkfsqd
ns
izqj
fh|kqd
ki
f
mfqcng
cjfc
pfu
�d
cf�ds
kscn
fqqnzsc
�u
cjd
�dlfgcpdsc
nm
�zickqd
ks
cjd

idxdqckns
nm
qfidi
mng
lgnidqzckns~


aaa










��
���������

������
���������
������
���
���
������

������ �����
������
¡¢¢���

¡¢¢���
�¢
���
£��������

¤¥£¥
������ ���
�¢
���
¦�������

�������
��§






����
¦�������
̈������©






ª�� 
«¬¬






¡¢¢���§

®̄°̄±
̄°²³«́µ






¶���

�³ ���§

������¥ ��������¹���¥���¥©�º


»�¼§

®̄°̄±
̄°²³«««
½yxdfid
qfxx
ng
dapfkx
pd
cn
xdc
pd
�sne
unz¾|d
idsc
pd
f
mfw
fi
cjd
mfw
pfqjksd
ki
ks
f
idlfgfcd
gnnp~¿

������©
À������§










������ �����
������
¡¢¢���






¡¢¢���
�¢
���
£��������

(b) (6)



��������	�
����	����
�

������
�����

�������������

�����	��
	��������

 !"#$%&'()(*#+&"(,&#% &'$-./00$-(#&)/12 &'$-.3.4%564$57484+8$.$&9.4,%$,(#&:::564$5748;(&'$-.

<����=����>�	?�@A�	��	B����?���	��C���	��	A�A�
����@��
�����	A�D�A@��
��	���B�
E��?������AA�����AF���B?
	���	
�	�
�����
	���������D�����A�?
	��A�	�����
�
����E�����
��?��AGB�����?�G����EF�B
@���	
�����	��	A�A��?����	�
��������
B��

����	�����
	��G���
�A���D��B
������=�����
����	��	A�A��?����	��B
@�������GB	
�����A�����	BA������	���
	�A�����G@��
	�
?
�B�	��
�@��
������=����
����?
	��	��������?��B��
��G���AF�B
@��?��D�A�����=�����	���
��������	
���B�����	A������A�����B
�	AA����
B���?
����F

HIJKLMNOPQRMSTQUVWXYRTZ[M\]]̂M_VK]ẀabVK]ẀcK]]̂dLêfgeLfbehijKeW]Y
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HIùOM[VoRQMSTQUVWXYTRZ[MveIIeK̂M[VKbVK]WasVKbVK]WfmeIIeK̂d êPfgeLfbehi
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1.0 PETITIONED ACTION
The Petitioners respectfully submit this petition to delist the American burying beetle (Nicrophorus 
americanus, ABB), an endangered insect, to the U.S. Fish and Wildlife Service (USFWS) for 
consideration under Section 4 of the Endangered Species Act (ESA).

Nicrophorus americanus is the largest of the carrion beetles (Coleoptera: Silphidae) in North America.
The USFWS listed N. americanus as an endangered species (i.e., a species in danger of extinction 
throughout all or a significant portion of its range) in 1989 (USFWS 1989). In the agency’s final listing 
rule, the USFWS stated “once widely distributed throughout eastern North America, this species has 
disappeared from most of its former range” (USFWS 1989).  Claims of a 90 percent reduction in the 
historic range of the species were the foundation of the USFWS’s decision to list N. americanus as
endangered – yet scientifically defensible, range-wide studies of presence/absence or abundance have 
never been completed for this highly variable and eclectically distributed species. While anecdotal
evidence of a historic decline in the range and distribution of N. americanus exists in the public record
(likely related to the demise of the passenger pigeon and the expansion of modern agriculture around the 
turn of the 20th century, as postulated by Sikes and Raithel 2002), there is no evidence that N. americanus
is currently in danger of extinction across all or a significant portion of its contemporary range.  Historic
conditions are not relevant to current status determinations under the ESA – proper analysis of the five 
ESA listing factors must be based on present or threatened future conditions.  In fact, the known 
contemporary range, distribution, and abundance of N. americanus is actually expanding with the 
application of increased and more effective survey effort, as well as the implementation of multiple 
captive breeding and reintroduction efforts.  Furthermore, at the time of listing, the USFWS was unable to 
identify any actual threats to current populations of N. americanus and more recent analyses of threats are 
based largely on speculation and assumption – not actual evidence of downward pressure on the current 
abundance or distribution of the species. Population and habitat viability modeling involving the USFWS 
and other experts also indicates that all naturally occurring wild populations of N. americanus are of 
sufficient size to be demographically viable for the foreseeable future.  

In short, the Petitioners request that the USFWS delist N. americanus from protection under the ESA, 
since the best available science does not support the existence of any threats significant enough to be 
driving N. americanus towards extinction in the foreseeable future.
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Addressing this erroneous listing as quickly as possible is of prime importance to the Petitioners.  Several 
of the Petitioners believe that species inappropriately receiving the protections of the ESA cause 
significant economic harm.  In the case of N. americanus, many land development, agriculture,
transportation, and pipeline or utility operations are delayed or restricted due to the presence of the beetle 
(Williamson 2014). In the state of Oklahoma, N. americanus has cost $6.5 million in protection efforts 
over the last 20 years, including $1.3 million that the Oklahoma Department of Transportation spent on 
conservation actions in a 6-year time span (Palmer 2015). The erroneous listing of N. americanus has 
caused delays of essential road and bridge projects and costs Oklahoma taxpayers (Smoot 2015). The N. 
americanus has also caused issues with the development of the Keystone XL Pipeline, a $5.3 billion
project, related to permitting and protection for N. americanus, as well as related lawsuits (Laskow 2012; 
Snyder 2013). Others believe that the objectives of the ESA are best served by focusing limited 
conservation resources on species that truly warrant the protections of the ESA. All Petitioners believe 
that N. americanus should no longer be listed as threatened or endangered under the ESA.

Pursuant to ESA Section 4(b)(3)(A), the question USFWS must determine at this stage is "whether the 
petition presents substantial scientific or commercial information indicating that the petitioned action may 
be warranted." This is a relatively low-threshold burden of proof. For the purposes of this decision, 
"'substantial information' is that amount of information that would lead a reasonable person to believe that 
the measure proposed in the petition may be warranted" (50 CFR 424.14(b)(1)).

2.0 SPECIES AND HABITAT DESCRIPTION 
Nicrophorus americanus is a carrion beetle that feeds and reproduces on vertebrate carcasses within a 
certain size range. Carcasses used by N. americanus typically range from 100 to 300 grams; although, 
smaller, presumably suboptimal, carcasses ranging from 30 to 100 grams are also used (Kozol et al. 
1988).  Larger carcass size has been associated with increased reproductive output (USFWS 2014a), but 

DELISTING THE AMERICAN BURYING BEETLE IS WARRANTED

|
Historic range contractions are not relevant to the current status of the species and reliance on 
anecdotal collection records to infer trends is fraught with bias and non-scientific analysis.

The known range, distribution, and abundance of the species has been expanding in recent decades 
with additional survey effort, including a 100-fold expansion of the known range since listing and a
3% range expansion in 2015.

All known naturally occurring wild populations are demographically viable for the foreseeable future,
with little risk of extinction under estimated current conditions.

No actual threats to the species have been substantiated with contemporary evidence of population 
declines.

Recent trends in land use and land cover change within the range of the species are not significant 
and do not suggest current changes in the overall availability of actual habitat for the species.

The species is easily raised in captivity and reintroduction efforts are underway, with recent 
advances in marking techniques that should improve the success of such efforts.
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the relationship may not be strong.  For example, Smith (2011), in a study by the Oklahoma Department 
of Wildlife Conservation funded by a USFWS Section 6 grant that was not cited in USFWS (2014a),
found that “carcass size did not impact brood size or larval mass so size of carcasses may not be as much 
of a limiting factor as competition for carcasses and subsequent reproductive success.”

Carrion beetles, such as N. americanus, bury their carcasses beneath the soil to help protect the carcass 
from scavenging by other animals.  Because of this behavior, the texture and moisture content of the soil 
upon which a carcass is found contributes to appropriate habitat for this species.  It appears that soil 
conditions must be somewhat conducive to excavation by N. americanus individuals, indicating a 
moderate level of pliability regardless of soil type (Anderson 1982; Lomolino and Creighton 1996);
although, N. americanus will move carcasses up to 1 meter to better soil conditions and members of the 
genus have been documented using animal burrows or other similar features to “bury” carcasses (USFWS
1991, Jurzenski 2012). Soil moisture also appears to be a factor in preventing desiccation while brooding 
or overwintering (Bedick et al. 2006). 

Vegetation cover contributes to appropriate habitat for N. americanus by providing the litter or detritus 
under which N. americanus are believed to shelter during the day in the species’ summer active season
(USFWS 2014a).  Vegetative detritus also contributes to the maintenance of appropriate soil conditions 
during the brooding and winter inactive periods (USFWS 1991). Nicrophorus americanus has been 
observed in multiple types of vegetation communities including grasslands, grazed pastures, scrub, 
deciduous woodlands, pine forests, bottomland/riparian woodlands, and edge habitats. The species is 
highly mobile and appears to move readily between vegetation communities, indicating a lack of 
vegetation preference (USFWS 2014a). Habitat for N. americanus is not dependent upon vegetative 
structure or composition – or even on specific soil types, but instead is thought to rely on specific-sized 
carcasses lying on top of soils suitable for the burial of such carcasses.  In fact, the USFWS acknowledges 
this association by stating in the agency’s most recent, albeit informal, status review (USFWS 2014a):

Holloway and Schnell (1997) found significant correlations between the numbers of 
ABBs caught in traps and the biomass of mammals and birds, irrespective of the 
predominant vegetation (USFWS 2008b) suggesting that the habitat per se is not the key 
environmental driver for occupation of an area by ABB, but rather the density of their 
reproductive resources (small mammals and birds) found within those habitats.

Nicrophorus americanus has a summer active season that typically runs between late April and 
September, when ambient nighttime air temperatures consistently exceed 60 degrees Fahrenheit (USFWS 
1991). During this period, individuals forage, pursue mates, locate and defend suitable carcasses, and rear 
broods. When not engaged in brood rearing, N. americanus individuals are believed to shelter under 
vegetation litter on the ground surface during the day and are most active above ground from two to four 
hours after sunset (Walker and Hoback 2007, Bedick et al. 1999). Some weather conditions, including 
extreme temperatures, rain, and strong winds, reduce the summertime nocturnal activity of individual N. 
americanus (Bedick et al. 1999). 

During their active season, N. americanus as a species is thought to have two peak periods of above 
ground activity (USFWS 2008). The first occurs over several weeks in the early summer after the beetles 
emerge from their winter inactive season to forage, locate suitable carcasses for feeding and brood 
rearing, and attract mates. Burying beetles are capable of finding a carcass between one and 48 hours
after death at a distance up to two miles (Ratcliffe 1996). If successful, a mated pair will raise a brood 
underground near a buried carcass, a process that typically takes about 48 to 65 days (Kozol et al. 1988).  
Adults provide extensive parental care of their brood and typical brood sizes are between 12 and 18 larvae 
(Kozol 1990). A second period of above-ground activity by N. americanus occurs in late summer when 
new adults (called tenerals) emerge to feed before the next winter inactive season. The parents die off 
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after reproduction or during the subsequent winter.  The life cycle of this beetle is thought to last about 
one year (USFWS 2014a). Because of this short life span, USFWS (2014a) states that each year’s
population levels are largely dependent on the reproductive success of the previous year, with “high 
numbers and abundance in one year, followed by a decline in numbers the succeeding year, or vice versa”
(USFWS 2014a).

N. americanus has been reported moving distances of 0.10 to 18.6 miles in various parts of the species’ 
range (Bedick et al. 1999, Creighton and Schnell 1998, Jurzenski et al. 2011, Schnell et al. 1997-2006). 
However, 6.2 miles appears to be the average maximum distance travelled by an individual beetle over 
six days with an average of approximately 1.03 miles per night (Creighton and Schnell 1998). This high 
degree of mobility and lack of fidelity to any particular vegetation or soil type means that the presence of 
N. americanus individuals at any particular location is highly variable.  USFWS (2014a) states that 
“survey data for ABBs in Oklahoma has documented both positive and negative ABB survey results in 
the same calendar year and even the same ABB active season within the same general location.”

Once ambient nighttime air temperatures consistently drop below 60 degrees Fahrenheit, N. americanus
individuals bury into the soil, generally at or just below the frost line, to overwinter for a period of eight
to nine months (USFWS 2014a). Again, the vegetation community at overwintering sites generally does 
not appear to be an influencing factor in overwinter survival rates, at least for the Oklahoma population
(Holloway and Schnell 1997). Having access to a carcass during the winter appears to improve the 
overwinter survival rate of N. americanus individuals, which studies estimate ranges between 25 percent 
to about 70 percent (USFWS 2014a).

3.0 SCIENTIFIC AND REGULATORY HISTORY
The USFWS’ decision to list N. americanus as endangered with extinction hinged largely on observations 
gleaned from historic and contemporary collection records that the species appeared to be extirpated from 
a significant portion of its historic range.  USFWS (1991, 2014a) describes the historic range of N. 
americanus as including “over 150 counties in 35 states” that cover “most of temperate eastern North 
American and the southern borders of three eastern Canadian provinces.” While the USFWS also notes 
that “documentation of records is not uniform through the broad historical range,” neither the history of 
collection records nor current survey efforts represent a focused, systematic survey of presence or absence 
across this historic range over time.  Nevertheless, the USFWS continues to describes the current status of 
N. americanus as dire since the “during the 20th century, the ABB disappeared from over 90 percent of its 
historical range” (USFWS 2014a). Instead, the when considering listing N. americanus as endangered in 
1989, USFWS should have acknowledged that it lacked robust or even sufficient evidence of any actual 
contemporary decline in N. americanus range, distribution, or abundance that would have pointed to a 
trend towards extinction.

Table 1. History of range, distribution, and abundance information and regulatory decision-making for N. 
americanus. 

Date Event

1790 Olivier first describes the species, N. americanus, from an undesignated type locality (USFWS 1991).

circa 1850 - 1920 Historic collection records document the presence of N. americanus across the “Atlantic region from the 
middle states to Texas,” and some records include notes about the “abundant,” “widely distributed,” and 
“frequent” observations of N. americanus during this period (Davis 1980).
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Date Event

circa 1920 - 1950 Collections of N. americanus apparently decline across the eastern edge of the range.  The species 
appeared to be largely extirpated from mainland portions of states east of the Appalachian Mountains by 
the 1940s.  Reports of N. americanus from the central Midwest states declined through 1950s (USFWS 
1991).  

circa 1950 - 1989 Collection records and other personal communications during this period note the “lack of recently 
collected specimens” and “lack of success in trapping N. americanus,” with many collectors reporting no 
success in collecting N. americanus from many localities (Davis 1980). USFWS (1989) stated that 
“since 1960, this once ubiquitous species has been collected only in Ontario, Kentucky, Arkansas, 
Michigan, Oklahoma, Nebraska… and in two New England states.” Nicrophorus americanus
distribution records during the three decades leading to the listing decision document a known range that 
included eight U.S. or Canadian states.

1984 USFWS recognized N. americanus as a candidate for listing, but noted that sufficient biological 
information was not available to support a proposed rule (49 FR 21670).

1989 USFWS lists N. americanus as endangered under the ESA on the basis of an apparent decline in historic 
range and abundance based on curated collection records and poorly supported assertions of
contemporary declines (USFWS 1989).  USFWS (1989) provided no evidence of any actual or ongoing 
threats to the species (“the cause of the species decline is unknown”).  The known range of N. 
americanus is described as being limited to two extant populations: one in Rhode Island and another in 
eastern Oklahoma, “despite extensive efforts to locate additional populations.” The USFWS describes the 
Block Island population as having an estimated population of 520 individuals in 1986, and reports the 
collection of only 10 individuals from the Oklahoma site over a 10-year period.  

1991 USFWS publishes a recovery plan for N. americanus that describes the expansion of the known range in 
Oklahoma from a single site to four counties and reports the collection of 219 individuals from 
Oklahoma in 1991 – a substantial increase compared to the Oklahoma collections cited in the 1989 
listing rule. USFWS considered the population on Block Island to be “apparently stable” at a level of 
approximately 500 individuals.  USFWS proposes that the decline in N. americanus may be related to 
habitat loss and fragmentation that altered the composition of the vertebrate fauna community and 
reduced the abundance of carrion resources of the size preferred by N. americanus.

2005 Amaral et al. (2005) published a population and habitat viability assessment for N. americanus that 
estimated all naturally occurring N. americanus populations to be at least 1,000 individuals and projected
little risk of single extinction given estimated current conditions. The assessment included input from a 
wide variety of experts, including the USFWS, state wildlife agencies, university researchers, zoos 
involved in N. americanus captive breeding programs, and the International Union of Concerned 
Scientists Conservation Breeding Specialist Group.

2008 USFWS publishes a 5-year Status Review of N. americanus that recommended continued endangered 
status despite acknowledgement that the known range and distribution of the species greatly expanded 
since listing, several populations occur on public lands or private conservation lands, multiple 
populations are estimated to be “demographically viable over the long term,” captive breeding stocks and 
the husbandry practices are “well-established,” and actual threats to the species remain either a
“longstanding hypothesis” or “purely theoretical.”  Nor does USFWS provide any evidence of how or to 
what extent current populations continue to be affected by these hypothetical or theoretical threats.  The 
range of the species at this time is known to include much broader distribution over parts of seven states. 

2014 USFWS publishes an updated biological review of N. americanus to support its general conservation 
plan for addressing the purported impacts of Oklahoma oil and gas development on the species. USFWS 
(2014a) states that N. americanus is now known to occur in nine states:  Block Island, Rhode Island; 
Nantucket Island, Massachusetts; eastern Oklahoma; western Arkansas; Loess Hills and Sandhills 
regions, central Nebraska; Chautauqua Hills region, southeast Kansas; south-central South Dakota; 
northeast Texas; and Missouri (a designated non-essential, experimental population). This distribution 
incudes three national wildlife refuges and several other public or private conservation areas.
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Date Event

2015 USFWS expanded yet again the known range of N. americanus in Oklahoma to accommodate new 
positive survey records from the western edge of its known distribution.  The expansion added more than 
500,000 acres to the range of the species in Oklahoma, an increase of approximately 3 percent (USFWS 
2015a).  

4.0 DELISTING PRECEDENTS
Delisting a species from the protections of the ESA may occur as a result of achieving recovery, species 
extinction, or new analysis that indicates that the original listing was in error. Since 1967, 59 species have 
been delisted (51 domestic and 8 foreign species). Of these, 19 were delisted because the original data 
were found to be in error, 30 have been recovered, and 10 have gone extinct (USFWS 2015b).

4.1 Recovery 
The Policy and Guidelines for Planning and Coordinating Recovery issued by the USFWS in 1990 
defines recovery as “the process by which the decline of an endangered or threatened species is arrested 
or reversed, and threats to its survival are neutralized, so that its long-term survival in nature can be 
ensured. The goal of this process is the maintenance of secure, self-sustaining wild populations of the 
species” (USFWS 1990:1). While there is a regulatory basis for the development of recovery plans, there 
is no requirement that recovery plans be implemented. It is also important to recognize that neither the 
ESA nor the USFWS regulation establishes that recovery plans act as the sole determinant of a 
species’ progress towards achieving recovery. 

For example, in its final rule to delist the Lake Erie water snake in 2011, the USFWS states that “recovery 
plans are intended to provide guidance to the USFWS, States, and other partners… they are not regulatory 
documents and cannot substitute for the determinations and promulgation of regulations required under 
4(a)(1) of the Act” (76 Fed. Reg. 50681). In regard to implementation of recovery plans, the USFWS 
identifies that “there are many paths to accomplishing recovery of a species, and recovery may be 
achieved without all criteria being fully met” (76 Fed. Reg. 50681). Moreover, “the determination to 
remove a species from the Federal List of Endangered and Threatened Wildlife is ultimately based on an 
analysis of whether a species is no longer endangered or threatened” (76 Fed. Reg. 50681). Therefore, a 
species may be delisted on the basis of recovery even if the specific recovery criteria identified in the 
species’ recovery plan have not been met.

Other examples of species that have been delisted on the basis of recovery not necessarily defined by 
strict adherence to published recovery plan criteria include the following:

Columbian White-tailed Deer (Odocoileus virginianus leucurus), Douglas County 
distinct population segment) (68 Fed. Reg. 43647) - In 2003, the Douglas County 
distinct population segment of the Columbian white-tailed deer (distinguished in the 1983 
revision to the recovery plan) was delisted due to recovery. Prior to listing, the species 
had declined by 1970 to just two known populations representing approximately 400–500
individuals. Largely as a result of conservation efforts and regulations on hunting, by 
2002, the species increased to over 6,000 known individuals (68 Fed. Reg. 43651). This 
represents a population increase of 1,417.5% (based on a starting value of 400 known 
individuals). Despite this population increase, there remained only two known 
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populations of the species at the time of delisting, and the range of the delisted population 
segment included only one county in Oregon. The basis for delisting the distinct 
population segment was the establishment of secure habitats. The recovery plan “did not 
define secure habitat to include only publically owned lands; rather, it provided further 
guidance on secure habitat by stating that local entities, including planning commissions, 
county parks departments, and farm bureaus could secure habitat through zoning 
ordinances, land-use planning, parks and greenbelts, agreements, memoranda of 
understanding, and other local jurisdictions” (68 Fed. Reg. 43651). They additionally 
encouraged conservation organizations to contribute through “easements, leases, 
acquisitions, donations, or trusts” (68 Fed. Reg. 43651).

Robbins’ Cinquefoil (Potentilla robbinsiana) (67 Fed. Reg. 54968) - In 2002, the 
Robbins’ Cinquefoil was delisted due to recovery. This determination was based on the 
application of protective conservation actions and the addition of new viable populations. 
At the time of the listing in 1980, there was only one known population of the species 
that had been transected by development associated with the Appalachian Trail. Within 
that population, approximately 2,000 individual plants were known to occur. By the time 
the species was delisted, more than 14,000 individual plants were known to occur at two 
naturally occurring localities and two transplanted localities (67 Fed. Reg. 54968). This 
represents a known population increase of 600%. While the recovery plan initially called 
for four new transplant sites, it was later determined that only two of these sites needed to 
be viable. In response to comments received relating to the separation from the objectives 
outlined in the recovery plan, the USFWS iterated that “the objectives identified during 
the recovery planning process provide a guide for measuring the success of recovery, but 
are not intended to be absolute prerequisites, and should not preclude a reclassification or 
delisting action if such action is otherwise warranted” (67 Fed. Reg. 54972).

Aleutian Canada goose (Branta canadensis leucopareia) (66 Fed. Reg. 15643) - In 
2001, the Aleutian Canada goose was delisted due to recovery. In 1975, 790 individuals 
of the species were known to exist. By 1989, the population had increased to 5,800 
known individuals (an increase of 634%). As a result of that increase, the species was 
down-listed to threatened. In 2000, there were 36,978 known individuals (an increase of 
an additional 537%) and the species was delisted (66 Fed. Reg. 15643). This represents a 
cumulative population increase of 4,580% from the time of listing. The species was 
determined to be recovered due to the discovery of new localities, the introduction of 
captive-bred individuals that led to an expanded range, and the elimination of threats like 
hunting by establishing closed hunting areas.

These are just a handful of examples where species have been delisted on the basis of recovery. In these 
cases, the USFWS determined that the threat of extinction and decline of the species had been reversed. 
In many cases, the conditions considered for recovery were different from those outlined in the initial 
recovery planning process as new scientific information became available. In all cases, some forms of 
perpetual protective measures were implemented in support of continued species security. 

4.2 Extinction
To date, 10 species have been delisting under the ESA due to extinction. While this is a warranted 
justification for the removal of a species from the protections of the ESA, it is not relevant to N. 
americanus and therefore not discussed further in this petition.
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4.3 Original Data in Error
The third acceptable criteria for delisting are instances where the original data used to support the listing 
is determined to be in error. In such cases, delisting may be warranted if the analysis of new 
information or a reanalysis of the original information indicate that the existence or magnitude of 
threats to the species, or both, do not support a conclusion that the species is at risk of extinction 
now or in the foreseeable future. Examples of species that have been delisted on the basis of an 
erroneous listing include:

Pine Barrens treefrog (Hyla andersonii) (48 Fed. Reg. 52740) - In 1983, the Florida 
population of the Pine Barrens treefrog was delisted due to a finding that the original data 
were in error. The USFWS stated “recent evidence indicates that the species is much 
more widely distributed than originally known” (48 Fed. Reg. 52740). At the time of the 
listing, there were only seven known localities of this species in Florida and the 
predominant threat was cited as “the present or threatened modification, or curtailment of 
its habitat or range” (48 Fed. Reg. 52741). By 1979, several more populations were 
identified, and by 1980 there were over 150 confirmed occupied locations for the species 
(an increase of at least 2,042%). The final rule noted that while the overall distribution of 
the species was relatively limited, the likelihood of discovering more known localities in 
consideration with the additional new sites discovered indicated that “the Florida 
population is relatively secure for the immediate future” (48 Fed. Reg. 52741).

Rydberg Milk-Vetch (Astragalus perianus) (54 Fed. Reg. 37911) - In 1989, the 
Rydberg Milk-Vetch was delisted on the basis of erroneous data. At the time when this 
species was listed, there was only one known locality. The subsequent delisting was 
based on the discovery of 11 additional localities over nine years of research (an increase 
of 1,100%). This delisting was supported by the existence of regulatory mechanisms that 
minimized the impacts of the threats identified in the initial listing factors. 

McKittrick pennyroyal (Hedeoma apiculatum) (58 Fed. Reg. 49244) - In 1993, the 
McKittrick pennyroyal was delisted because of “the number of newly discovered 
populations and the remote and inaccessible nature of the habitat” (58 Fed. Reg. 49244). 
This species was at the time of listing and continues to be only known from two counties, 
one each in Texas and New Mexico. At the time of listing, there were 7 known localities 
of the species. At the time of delisting, there were 36 known populations of the species 
(an increase of 414%) (58 Fed. Reg. 49245). The USFWS determined that since this plant 
species occurs in hard-to-reach habitats, it is likely that its distribution is even broader 
than the confirmed locations, and that its natural preferred habitat limits the likelihood of 
human-related impacts.

Utah (Desert) Valvata snail (Valvata utahensis) (75 Fed. Reg. 52272) – In 2010, the 
Utah Valvata snail was delisted on the basis of new information. At the time of listing in 
1992, the species was believed to occur in only “a few springs and mainstream Snake 
River sites” at, isolated points along the Snake River. The species was delisted after data 
showed that the species range extended an additional 122 miles beyond the initially 
identified range (an increase in the known range of 118.5%). The USFWS determined 
that due to the increased range of the species, the listing factors would not contribute to 
the likelihood of the species being threatened with extinction in the foreseeable future. 
Among the threats discussed, impacts to its habitat from agricultural and industrial 
purposes were excluded as threats because “the species persists in these varied mainstem 
Snake River systems, including impounded reservoir habitats” (75 Fed. Reg. 52280). 
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This distinction is critical because despite the continued presence of previously 
perceived threats, the proven ability of the species to continue to thrive in those 
conditions supported delisting.

5.0 JUSTIFICATION FOR THE PETITIONED ACTION
Herein, the Petitioners present and analyze the credible scientific or commercial information that would 
lead a scientifically accurate species status review to conclude that delisting of N. americanus may be 
warranted. The following assessment demonstrates how the original listing was in error, even given the 
information available at the time, and that information that became available subsequent to the listing 
decision continues to demonstrate that N. americanus is not now threatened and never was at risk of 
extinction in the foreseeable future. Therefore, the Petitioners believe that N. americanus should be
delisted. 

5.1 Original Listing in Error
In 1989, the USFWS stated in its final listing rule for N. americanus (USFWS 1989:29654):

Endangered status is warranted by the decline in the species’ range from more than a 
third of the continental United States and parks of southeastern Canada to only two 
verified populations.  Failure of 1986 efforts to relocate the species in Arkansas and 
Michigan suggests that whatever caused the decline of the species was at work at least as 
recently as the mid 1970’s.  While it is not improbable that other remnant populations 
will be discovered in the future, it is likely that those populations remain vulnerable to the 
factors that have caused the general decline of the species.  Further, there is no known 
way to reverse any decline that might occur in the known populations.

The Petitioners believe that the USFWS erred in 1989 when it determined that N. americanus was 
endangered with extinction over all or a significant portion of its range.  The best scientific and 
commercial information available at the time of listing was not sufficient to demonstrate that any one or a 
combination of the five factors necessary for listing described in Section 4(a)(1) of the ESA was at the 
time driving N. americanus towards extinction.  Instead, the USFWS based its listing decision on largely 
antidotal evidence of a historic reduction in the range of N. americanus, a misunderstanding of the current 
range and distribution of the species, and speculation about the existence of unspecified “threats” that 
were presumed to be causing a decline in the species.  In fact, at the time of listing, USFWS had no 
information at all about any threats acting on the species and no credible information on trends in the N. 
americanus population – let alone any evidence of current or recent declines. Therefore, the USFWS had 
no rational basis for determining in 1989 that N. americanus was endangered with extinction.  Clearly, the 
listing was in error.

5.1.1 Historic Range Contraction Not Relevant to Current Status
The assertions made by USFWS in the 1989 listing rule about the purported decline in the range of N. 
americanus were based on data gleaned from historic and contemporary entomological collections housed 
in permanent repositories.  Relying on historical collections to make conclusions about trends in a 
species’ range or abundance is inappropriate due to significant issues with collector bias, variations in 
collection methods and levels of effort, and problems with “presence only” data sets (Davis 1980; Pearce 
and Boyce 2006; Jeppsson et al. 2010; Shaffer et al. 1998).  In fact, there is a wealth of information in the 
scientific literature warning of such issues.  In a similar instance of using natural history collections 
(NHCs), Jeppsson et al. (2010:1950) is very clear about the perils of collection bias stating that “a major 



Petition to Delist American Burying Beetle (Nicrophorus americanus) August 18, 2015

10

drawback in using historical collections, however, is that such data sources in most cases are based on 
nonstandardized sampling methods. Thus one needs to consider potential biases in the data, such as 
changes in sampling effort, changes in sampling methods and the effects of increased knowledge on 
species biology.” They go further and detail those biases (Jeppsson et al. 2010:1941):

Potential sources of bias: (1) No records of absences – There is usually no knowledge 
about species absences, making it difficult to know whether a lack of records is due to 
species absence, non-detection (e.g. from stratified presence/absence studies) or that the 
location has not been visited (e.g. for presence only data); the real reason is, however, 
usually unknown [37]; (2) Changes in sampling effort – It cannot be assumed that the 
sampling effort has been constant over time, because NHCs usually stem from many 
years and many sources. Therefore, the yearly number of records of a specific species is 
not only dependent on the population size, but also on the yearly sampling effort; (3) 
Changes in spatial coverage of sampling – Three possible biases may arise. First, if the 
sampled area is constant, population increases due to expansion of the distribution may 
remain undetected. Second, if the sampled area changes with time, perceived population 
changes may not be real [21, 57]. Third, different collectors may recognize a name of a 
location as different in extension, giving the impression of changed spatial coverage; (4) 
Changes of collection methods – New knowledge on species’ biology and new collection 
methods may increase species detection and collection, resulting in apparent but not 
necessarily true positive population trends; (5) The attractiveness to collect a certain 
species may change – NHCs depend on the willingness of collectors to collect specimens 
of different species. The attractiveness of a species is, among other things, influenced by 
the charisma of its visual characteristics, its sensitivity to human-induced habitat changes, 
its rarity, its red-list status, or its protection status. If any of these factors change with 
time, so may the collection effort for the species.”

These same biases, plus additional important points, are also described in Shaffer et al. (1998).  These 
authors discuss assumptions that must be considered when using such data, including two very relevant 
points to the USFWS’s assertions about N. americanus: 1) that “the ‘expertise’ of the collectors is 
‘equal’” and 2) “normal biotic and abiotic factors regulations population fluctuations were the same 
during the sampling periods” (Shaffer et al. 1998:29). 

The other main problem with the USFWS’s claims of N. americanus declines inferred from historical 
collection data is related to the Jeppsson et al. (2010) warning about reliance on presence-only data. 
Pearce and Boyce (2006:406) discusses species abundance and distribution modelling and states: 
“knowledge of only the presence of a species presents a number of data-quality issues” and “…making 
use of ‘presence-only’ data, consisting only of observations of the organism but with no reliable data on 
where the species was not [emphasis added] found. Sources for these data include atlases, museum and 
herbarium records, species lists, incidental observation databases and radio-tracking studies.” They also 
caution scientists by stating, “Our caveat is that researchers must be mindful of study design and the 
biases inherent in the presence data and be cautious in the interpretation” (Pearce and Boyce 2006:410).

Although not relevant to the 1989 listing decision, it is possible that N. americanus did incur a historic 
decline due to threats that are no longer relevant in today’s current conditions. The USFWS (1991)
offered several examples of historic declines in optimally sized carrion resources for N. americanus:

Since the middle of the 19th century, two species of birds in the favored weight range for 
N. americanus, the passenger pigeon (Ectopistes micratorius) and the greater prairie 
chicken (Tympanuchus cupido), have been eliminated from the eastern North American 
fauna…Further, several other birds in this weight class, particularly certain gallinaceous 
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birds such as the wild turkey (poults), waterfowl, and shorebirds, have severely declined 
rangewide. Wild turkeys, for example, occurred throughout the range of the American 
burying beetle, and until recently, were extirpated from much of their former range…The 
cessation of fertilizing agricultural fields with whole fish (prohibited, for example, by law 
on Long Island about 1920 according to Robert Latham in litt.), probably resulted in 
large-scale carrion reductions in areas where this practice was formerly common, 
particularly along coasts or rivers. 

However, none of these historic carrion source declines were relevant to the listing of N. americanus in 
1989. The passenger pigeon and the greater prairie chicken may have indeed been an abundant carrion 
source for N. americanus historically, but their declines began in late 1800s and their 
extinctions/extirpations occurred in the early 1900s (Kates 2005; Smithsonian Institution 2001), which are 
not pertinent to determining listing status in 1989 or continued listing today. While the decline of wild 
turkey populations in the U.S. in the early 1900s may have played a role in a historic decline of N. 
americanus, the range-wide comeback of this species was well underway in the 1970s (Iowa Department 
of Natural Resources 2015) and again not relevant to determining listing status in 1989 or continued 
listing today. Furthermore, the use of fish on farmlands as fertilizer that historically (i.e., early 1900s),
provided carrion availability to N. americanus was an unnatural man-made resource that was only done in 
a small portion of the range of N. americanus; thus, not applicable to the range-wide abundance 
discussion of N. americanus.

The Petitioners note that the available evidence at the time, however flawed, pertaining to the presumed 
historic contraction of the N. americanus range had (and continues to have) no bearing on whether or not 
the species’ range is currently contracting.  As Davis (1980) points out in his paper on N. americanus
collections, “the range at the turn of the century is only of historical importance. The present limits of its 
distribution are unknown. Almost nothing is known of its biology” (Davis 1980:245).  Listing Factor A 
pertains to the “present or threatened” destruction, modification, or curtailment in habitat or range.  If 
USFWS cannot demonstrate a present or likely future downward trend in habitat or range pushing a 
species toward extinction in the foreseeable future, this listing factor has not been substantiated.  As the 
USFWS stated in a 2001 guidance document pertaining to the preparation of species status assessments 
for taxa under consideration for listing, “it is important to distinguish between current (say within the last 
10 years) and historical trends; historical trends provide background and perspective, while current trends 
provide the evidence that listing is warranted or unwarranted” (USFWS 2001:4).  

5.1.2 Unfounded Claims of Contemporary Population Decline and 
Restricted Distribution 

In the 1989 listing rule, the USFWS made several claims about the presumed current decline of N. 
americanus.  However, as described below, the USFWS did not have reliable information upon which to 
draw this conclusion.  First, the final listing rule presented the known range of N. americanus as being 
composed of only two populations: one in eastern Oklahoma and another on an island off the coast of 
New England (Block Island, Rhode Island). However, subsequent survey efforts reported in the 1991 
Recovery Plan quickly proved this distribution to be incorrect. Next, the listing rule (USFWS 1989) made 
assumptions regarding the N. americanus population based on the presence of five other Silphid 
congeners.  USFWS (1989 states that “...the sporadic pattern of these collections at a blacklight that has 
reportedly been operated for more than 5000 hours since 1976 and the fact that at least five other species 
of Nicrophorus are regularly collected at this site, suggest that the size and stability of this population 
may be a matter of concern.” However, the USFWS provided no data on the ecological relevance of using 
these other species as a surrogate for N. americanus. Finally, the investigations cited in the listing rule 
regarding the then current distribution and range of N. americanus were grossly inadequate for this 
purpose since they provided only one year of survey data for a species whose presence varies widely in 
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space and time without any information about methodology and/or level of effort used to select and 
survey the collection sites.

The USFWS reported that N. americanus had been collected from at least eight states during the 30 years 
prior to the listing decision: Kentucky, Arkansas, Michigan, Oklahoma, Nebraska, two New England 
states, and the Canadian state of Ontario (USFWS 1989).  However, at the time of listing, the USFWS 
noted that the “once ubiquitous” N. americanus was then only known to occur in two locations, one at 
either end of its historic range.  In the final listing rule, the USFWS expresses concern that “extensive” 
efforts during the 1980s to relocate the species in at least two of the recently documented states of 
occurrence (Arkansas and Michigan) were not successful, and that other efforts to locate the species in 
Oklahoma were also not successful.  However, the USFWS soon discovered, with the application of 
additional survey effort, that N. americanus actually occurred in many other locations.  By the time of the 
5-year Status Review in 2008, the USFWS recognized that the distribution of N. americanus included
dozens of counties across several states, and in 2015 the USFWS expanded even further (by more than 
500,000 acres or nearly 3 percent) the range of the species in Oklahoma to accommodate positive survey 
results documented beyond the western edge of the previously “known” range (USFWS 2015a).  Clearly,
the “extensive” and “significant” efforts to locate N. americanus in the 1980’s prior to listing were not 
particularly effective at detecting the presence of the species over large portions of the historic range.  The 
USFWS erred in 1989 when it presumed the range of N. americanus had decreased to only two small 
localities.  The USFWS itself actually admits in the 2008 5-year Status Review that “the immediate threat 
of extinction has thus subsided in the 18 years since listing.” (USFWS 1991:4).  

The USFWS’s conclusions about the presumed decline of N. americanus in the 1989 listing rule are 
unreliable since the USFWS failed to describe how collection efforts during the 30 years prior to listing 
compared to the 100+ years of historic collection efforts since the species was first described in 1790.  As 
we discussed above, reliance on entomological collections to ascertain trends for range, distribution, or 
abundance are significantly flawed.  The USFWS did not have a rational basis for making conclusions 
about trends in the status of the N. americanus with the data that was available at the time.  The agency 
relied on largely incidental and anecdotal information, collected in a scattered and non-standardized 
fashion, to infer the current status of the species.  As described above, the data available to the USFWS at 
the time was not sufficient for this purpose and led the agency to make unsupported conclusions about the 
N. americanus.

As part of its rationale for inferring a decline in N. americanus over time, the USFWS made comparisons 
with collection records for other congeneric species of carrion beetles.  The 1989 listing rule repeatedly
notes that insect collectors regularly collect other silphids at sites, often in abundance, implying that the 
lack of N. americanus collections or the low number of N. americanus collections was an indicator that N. 
americanus populations were in decline. However, the USFWS and the greater scientific community had 
very little information about the specific ecology of N. americanus itself, let alone how the ecology of N. 
americanus compared to that of other silphids.  No science was available at the time that investigated the 
relationships among different carrion beetles.  Davis (1980), one of the few publications actually cited by 
USFWS in the final listing rule, actually states “almost nothing is known of its biology and anyone
knowing of a population is requested to contact the author” (Davis 1980:249).  The USFWS provided no 
rational basis for using the distribution, abundance, or collection frequency of other silphids as a surrogate 
for inferring the status of N. americanus.

The USFWS noted in the final listing rule that:

… failure of extensive efforts in 1986 to recapture American burying beetles at the sites 
of most recent captures in Arkansas and Michigan suggests a continuing constriction of 
the species’ range. Significant efforts in 1986 and 1987 to locate American burying 
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beetles on another New England island, where a 1985 capture was reported, were 
unsuccessful. Other recent unsuccessful capture efforts were conducted in northwestern 
Pennsylvania, New Jersey, New York (Long Island), Tennessee, western North Carolina, 
Torreya State Park in Florida, and on mainland areas in New England. The abundance of 
the species in collections (including student collections) with capture dates prior to 1950 
and the ease of capture at blacklight and pitfall traps experienced at the site of the known 
extant island population confirm that these unsuccessful efforts to locate American 
burying beetles are indicative of their decline throughout most of their former range.

The USFWS describes these collection efforts as “extensive,” despite involving only a year or two of 
survey effort.  No other information was provided to document the methods or level of effort used to 
select or survey collection sites. The USFWS should have recognized instead that limited surveys do not 
appear to be sufficient to determine the status of N. americanus, at any scale, when the presence of N. 
americanus is highly variable. In fact, the USFWS describes in the final listing rule a pattern of N. 
americanus collections made by an individual in Oklahoma between 1976 and 1988 that actually 
demonstrates the wide variability of N. americanus detectability at a single site over a period of several 
years (Table 2).  These collections were made at blacklight over more than 5,000 hours between 1976 and 
1988 (USFWS 1989).

Table 2. Collection of N. americanus at an Oklahoma site between 1979 
and 1988 by blacklight (USFWS 1989). 

Year N. americanus Collections

1979 1 specimen

Unknown date 
between 1979 and 1987

1 specimen; all other years collected 0 
N. americanus specimens

1987 7 specimens

1988 1 specimen

The data from this collection series should have pointed USFWS to conclude that the inability to relocate 
N. americanus in Arkansas, Michigan, and other states – evidence cited by USFWS of recent and 
continued decline in the population due to exposure to unidentified threats – may simply have been the 
result of variability in the distribution and abundance of N. americanus at any given time and location.  
Instead, the USFWS erroneously concluded that conditions at the known Rhode Island population were 
typical of the species’ ecology (USFWS 1989).

This presumption was unfounded since most of the historic N. americanus range did not involve islands.  
In fact, the natural conditions of Block Island, Rhode Island, had been highly altered for an extensive 
period. As stated in the 1991 Recovery Plan, “the Block Island population occurs on glacial moraine
deposits vegetated with a post-agricultural maritime scrub plant community” and “Block Island was 
totally deforested by the mid-1700’…, and only in very recent decades has vigorous woody growth 
reappeared following the abandonment of grazing and agricultural practices” (USFWS 1991:15). Clearly,
the conditions found on Block Island are not similar to the forests, prairies, or other vegetation 
communities where N. americanus has been documented across the eastern United States. Thus, the 
USFWS incorrectly presumed that the habitat parameters of an outlier population were representative of
the conditions of the entire species. 
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5.1.3 No Information on Actual Threats to the Species
A clear error in the original listing rule is inability of the USFWS to identify any actual threats to the 
species or to demonstrate that any one or a combination of the five listing factors was actually driving N. 
americanus towards extinction; particularly regarding evidence of the “present or threatened destruction, 
modification or curtailment of habitat or range.” The listing rule relies entirely on an assertion of the 
apparent decline of N. americanus from most of its historic range and an unfounded hypothesis that “the 
extent of the species’ decline suggests that any newly discovered populations are also vulnerable to 
whatever factors have caused their disappearance elsewhere” (USFWS 1989). Instead, the USFWS 
acknowledged in the final listing rule that “habitat generally similar to that of the known population is not 
rare” (USFWS 1989). 

The USFWS also states, without attribution, that “a low reproductive rate (compared with other insects) 
limits the ability of this species to rebound from any period of elevated mortality” as a potential threat 
under Listing Factor E (other natural or manmade factors affecting its continued existence) (USFWS 
1989).  However, the USFWS provides no evidence in the listing rule that N. americanus actually has a 
low reproductive rate compared to other insects – or even other silphids – and provides no substantiation 
that its reproductive rate is somehow limiting the population size or its ability to recover from stressors.

5.1.4 2008 5-year Status Review Did Not Adequately Consider New 
Information

The USFWS prepared a 5-year Status Review for N. americanus in 2008. The purpose of a 5-year status 
review is to ensure that listed species have the appropriate level of protection under the ESA. The reviews 
assess whether or not the status of a listed species has changed since the time of its listing or its last status
review, and whether it should be classified differently or delisted. However, this review also included 
information that pre-dated the listing decision, clearly demonstrating that the USFWS did not consider all 
of the available science in its original 1989 listing decision (USFWS 2008, USFWS 1989). In the 
agency’s 2008 5-year Status Review of N. americanus, the USFWS perpetuated their assertions regarding 
the historic range and abundance of N. americanus and recommend retaining endangered status, despite 
the discovery of additional populations. However, the size of the historic range is irrelevant to a species 
current listing status – only the range at time of listing or in light of the “present or threatened” 
curtailment of range is relevant to such regulatory decisions.

In the time since N. americanus was listed as endangered, numerous surveys of wild populations, as well 
as several reintroductions of captive-raised stock, were conducted and subsequently increased the known 
range of the species from two states (Rhode Island and Oklahoma) to seven states (Arkansas, Kansas, 
Nebraska, Oklahoma, Rhode Island, South Dakota, and Texas) in 2008 (USFWS 2008). The USFWS 
even stated in their 2008 5-year Status Review that “documentation that the ABB occurs throughout a 
more extensive range than that know at the time of listing is the most significant new information 
pertinent to this status review” (USFWS 2008:17). This increase in known range was primarily a product 
of an increased level of survey effort and more effective capture methodologies (i.e., capture with baited 
pitfall traps rather than at blacklight). With this information, USFWS should have recognized that there 
was never a threat to extinction in the first place—merely a lack of surveys to properly search for N. 
americanus. Instead, the USFWS justified continued listing, again, primarily on the basis that “even with 
the discovery of additional ABB populations, the species remains extirpated from about 90 percent of its 
historic range, and there is a significant disparity in distribution between the eastern and western portions” 
(USFWS 2008).  

Significantly, USFWS (2008) did not adequately consider the findings of Amaral et al. (2005) that stated:
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… ABB populations in habitats that are able to maintain 1,000 beetles or more 
are viable long-term in the absence of severe catastrophic events or reduction in 
carrying capacity through reduced carcass availability, habitat loss or 
fragmentation…  Currently, all naturally occurring ABB populations are 
estimated to be at least 1,000 individuals. The ABB model projects little risk of 
single population extinction and no risk of metapopulation extinction over the 
next 50 years given estimated current conditions.

The USFWS fails to acknowledge that Amaral et al. (2005) took into account “current conditions” and 
probabilities for catastrophic events.  Instead, the agency (2008) relied on speculation and mere 
suggestion about the “possible factors” that contributed to the presumed disappearance of the species 
from parts of its historic range.  In the listing factor analysis presented in the 5-year Status Review, 
USFWS discussed the current extent and potential for future changes to a variety of surface land uses, like 
agriculture, forestry, urban development, oil and gas production, and military training; pointing to these 
activities as evidence of habitat loss and fragmentation.  However, USFWS provides no connection 
between the extent and magnitude of these land use changes and actual habitat for N. americanus, which 
is based on the vertebrate fauna community – not vegetation. Sikes and Raithel (2002) correctly points 
out that “…the factors that led to the decline of N. americanus may not all still be present.”

Relying on an assessment of land use changes was not sufficient to demonstrate the loss, modification, or 
curtailment of habitat for N. americanus. The USFWS cites Trumbo and Bloch 2000, Sikes and Raithel 
2002, Wolf and Gibbs 2005, Schnell et al. 2006 as “confirming the adverse effects of habitat modification 
and fragmentation on burying beetle abundance, diversity, and success” (USFWS 2008).  However, none 
of the studies cited actually confirm the existence of “adverse effects” on N. americanus.  Neither Trumbo 
and Bloch (2000) nor Wolf and Gibbs (2005) study N. americanus at all, but instead involve other species 
of carrion beetle in Michigan, Connecticut, and Maryland.  Trumbo and Bloch (2000) even emphasize 
that different species of carrion beetle demonstrated different levels of activity in different “habitat types”
(forested, edge, or open), which make the extension of their findings to N. americanus unsupportable.  
The other two publications cited as “confirmation” of this relationship also fail to support the USFWS’s 
statement.  Sikes and Raithel (2002) is a presentation of several hypotheses on the historic decline of N. 
americanus, not a scientific study presenting data about the adverse effects of habitat modification and 
fragmentation on N. americanus abundance, diversity, and success.  Schnell et al. (2006) simply 
summarizes monitoring efforts on a commercial forest site.  The assertion by USFWS in the 2008 5-year 
Status Review that scientific evidence confirmed that habitat modification and fragmentation adversely 
affects N. americanus was unsupported.

5.2 Continued Listing Not Warranted
We have demonstrated that the original listing of N. americanus was in error, based on faulty assumptions 
about the species’ range, distribution, and abundance following what was likely a historic shift in the 
faunal composition of the eastern United States with the demise of the passenger pigeon.  It is now clear 
that N. americanus exhibits stable and robust populations across several states and at least five different 
ecoregions. This post-passenger pigeon range, distribution, and abundance (where N. americanus are 
variably present at relatively low densities across eight to ten states) represents the “new normal” 
condition for N. americanus.  In this context, there is no information to suggest that the status of the 
species is currently in decline.  

Below we present a review of the current status of the species that incorporates new information since the 
time of the 2008 5-year Status Review and appropriately measures the current status of the species against 
its recent – not historic – range, distribution, and abundance.  The USFWS’s own guidance for preparing 
species status assessments (USFWS 2001) clearly states that “it is important to distinguish between 
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current (say within the last 10 years) and historical trends; historical trends provide background and 
perspective, while current trends provide the evidence that listing is warranted or unwarranted.” 

5.2.1 Range, Distribution, and Population Size
When listed as endangered in 1989, the USFWS described the known range of the species as occurring in 
a single Oklahoma site and at a relatively robust and stable population in Rhode Island.  The best 
approximation of the current range of N. americanus is provided by the list of counties of known or 
suspected occurrence maintained by the USFWS on its Environmental Conservation Online System 
website (USFWS 2015c); except for Oklahoma, where the USFWS Oklahoma Ecological Services Field 
Office provides more specific range information for that state (USFWS 2015a).   Table 3 and Figure 1
summarize the current extent of the known range for N. americanus, and show that N. americanus is 
known or suspected to occur across more than 51 million acres in 98 counties and ten states.  

In 2008, USFWS described the extant range of N. americanus as including parts of seven states: 
Arkansas, Kansas, Nebraska, Oklahoma, South Dakota, Texas, and Rhode Island.  By 2014, USFWS 
described the current range of N. americanus as including parts of nine1 states (adding the state of 
Massachusetts and a non-essential, experimental population in Missouri to the list).  Not included in 
either the 2008 or 2014 accountings are significant efforts by USFWS and others to reintroduce N. 
americanus to four different sites in Ohio that have released more than 1,000 captive bred N. americanus
into the wild.  USFWS (2014) states that “to date no ABBs have been captured in post-release years” in 
Ohio; although, this assertion is contradicted by USFWS (2008) that instead says “relatively few” N. 
americanus have been caught during post-release monitoring. In 2015, USFWS expanded yet again its 
description of the known range to include more than 500,000 acres to the western edge of the range in 
Oklahoma to accommodate new survey results (USFWS 2015a).  In fact, the current known range in 
Oklahoma expands even the previously understood historic range of the species, as mapped in Sikes and 
Raithel (2002) (Figure 2)

1 USFWS (2014) includes an error in reporting the number of states with current records of occurrence.  The text identifies nine states with 
current occurrences: Rhode Island, Massachusetts, Oklahoma, Arkansas, Nebraska, Kansas, South Dakota, Texas, and Missouri; but summarizes 
this information as including only eight states.
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Figure 1.  Known range of N. americanus since listing as endangered in 1989. 

Therefore, the known range of N. americanus acknowledged by the USFWS has expanded from 
approximately 473,000 acres to more than 51,000,000 acres over a span of 26 years, representing a more 
than 100-fold expansion in size of the known range – two orders of magnitude.  The extent of the known 
range including eight to ten states of occurrence has held relatively stable since the mid-2000s.  However, 
as the 2015 known range expansion in Oklahoma suggests, the pattern of expanded survey effort leading 
to expanded known range indicates that the full extent of the current range of this species has not been 
delineated and it is likely that additional survey efforts will continue to expand the area across which the 
species is known to occur.   

Even as recent as the 2014 biology review, the USFWS emphasizes the purported “90 percent decline” in 
the historic range of the species as evidence of the need for continued endangered status.  However, it is 
more appropriate in the context of ESA listing decisions to instead emphasize the 100-fold expansion of 
the known range since listing.  As the USFWS (2001) status review guidance indicates, this period of 
reference is a more appropriate basis for assessing the status of the species than the presumed range of N. 
americanus gleaned from occasional collections and anecdotal records from entomologists reported 100 
years ago.
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Figure 2.  Historic range and current Oklahoma range of N. americanus (modified from Sikes and Raithel 2002). 

The population of N. americanus is also substantially larger and more robust than known at the time of 
listing. The USFWS described the Block Island population as having an estimated population of 520 
individuals in 1986, and reported the collection of only 10 individuals from the Oklahoma site over a 10-
year period between 1979 and 1988.  The estimated size of the current population includes more than 
40,000 individuals across the range, and the populations in seven of the ten states comprising the current
range have been recently described as stable or increasing in size (Backlund 2008, Jurzenski et al. 2011, 
Amaral et al. 2005, USFWS 2008).  Moreover, population and habitat viability modeling by Amaral et al. 
(2005) suggests that:

… ABB populations in habitats that are able to maintain 1,000 beetles or more 
are viable long-term in the absence of severe catastrophic events or reduction in 
carrying capacity through reduced carcass availability, habitat loss or 
fragmentation…  Currently, all naturally occurring ABB populations are 
estimated to be at least 1,000 individuals. The ABB model projects little risk of 
single population extinction and no risk of metapopulation extinction over the 
next 50 years given estimated current conditions.
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Furthermore, genetic studies of extant N. americanus populations across the range revealed little evidence 
that the populations in Rhode Island, Arkansas, South Dakota, Oklahoma, and Nebraska have unique 
genetic variation (Szalanski et al. 2000). In fact, Szalanski et al. (2000) found “no evidence to suggest that 
these five populations should be treated as separate, genetically independent conservation segments.”  
Clearly, N. americanus currently maintains several redundant and well distributed populations that each 
has long-term viability, barring “severe catastrophic events” or reduced carrying capacity in occupied 
habitats.

Table 3.  Current range, distribution, and estimated abundance of N. americanus. 

STATE

COUNTIES OF 
KNOWN OR 
SUSPECTED 

OCCURRENCE*

APPROXIMATE 
RANGE

(square miles)

ESTIMATED 
POPULATION SIZE

(number of individuals)
TRENDS

South Dakota 4 3,467,188 ~500-1,000
(Backlund 2008)

Stable 
(Backlund 2008)

Nebraska 25 18,794,346 ~5,000
(Peyton 2003, Jurzenski 
2012)

Stable/Increasing 
(Jurzenski 2012)

Kansas 5 2,003,610 Unknown 
(USFWS 2014a)

Unknown 
(USFWS 2014a)

Oklahoma 43** 19,541,875 >30,000
(Amaral et al. 2005)

Stable/Increasing 
(USFWS 2008)

Texas 2 1,271,430 Unknown 
(USFWS 2014a)

Declining/Possibly Extirpated
(USFWS 2014a)

Arkansas 5 2,142,309 3,000-5,000
(Amaral et al. 2005)

Increasing 
(USFWS 2008)

Missouri
(experimental, non-
essential population)

4 1,834,310 240 released
(USFWS 2012)

Increasing
(Amaral et al. 2005)

Ohio 7 2,413,150 ~1,000 released
(U.S. Forest Service 2011)

Unknown
(U.S. Forest Service 2011)

Rhode Island 1 214,773 1,000-2,000
(USFWS 2008)

Increasing
(USFWS 2008)

Massachusetts 1 30,151 300 
(Amaral et al. 2005)

Stable 
(Amaral et al. 2005)

Natural or 
Reintroduced 
Populations

94 49,878,834 ~40,800  to ~44,300

Non-essential, 
Experimental 
Populations

4 1,834,310 240
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Entire Range 98 51,713,144 ~41,040  to ~44,540

*USFWS (2015c) **USFWS (2015a)

5.2.2 Analysis of Listing Factors
The ESA does not identify a minimum population, range, or distribution that must be achieved and 
maintained to warrant delisting a species. A listing or delisting determination is to be based entirely on the 
risk of species extinction from any one or a combination of the five factors provided in the ESA. 

Listing Factor A (present or threatened destruction, modification, or curtailment of habitat or range):
The best available science indicates that N. americanus, a species that has been documented across 15
different ecoregions (USFWS 2008), is not dependent on any particular vegetation community, soil type, 
or even animal species. In this respect, N. americanus is clearly a habitat generalist (Holloway and 
Schnell 1997, Jurzenski et al. 2014).  But, the actual habitat of N. americanus is best described as 
vertebrate carrion (species identity is not important) within a specific size range lying over soils that are 
conducive to burying (i.e., being neither too wet, too loose, nor too compact).  This habitat is “scarce and 
unpredictable in space and time” (Jurzenski et al. 2014) and N. americanus are well adapted to detect and 
travel long distances to find its eclectically distributed habitat wherever it occurs.  There is no evidence 
that N. americanus are constrained by human activities such that so-called “unfavorable” land uses
necessarily present a barrier to movement.

Some researchers have postulated that changes in land use and land cover from human activities have 
changed the composition of the faunal community in ways that decreased the number of wildlife of the 
size class preferred by N. americanus and increased the populations of scavengers that compete with N. 
americanus for carrion, ultimately reducing the amount of carrion habitat available to N. americanus.
Sikes and Raithel (2002) note that scavenger populations of coyotes, skunks, raccoons, and opossums 
have increased substantially over the past century, but do not provide information that suggests these 
trends are still relevant today. Jurzenski and Hoback (2011) state that “unfortunately, there are no 
published data comparing the number of vertebrate scavengers, including opossums, in areas with extant 
ABB populations and areas that no longer support these populations.” In fact, Sikes and Raithel (2002) 
acknowledge that “…the factors that led to the decline of N. americanus may not all still be present.”

Sikes and Raithel (2002) note that “most of the historical N. americanus collections, at least in the eastern 
portion of its range, occurred during the period when much of the landscape was highly agricultural.”
Therefore, it is difficult to establish that even intense changes in land use and land cover present a threat 
to the habitat of N. americanus.

To the extent that changes in land use and land cover may lead to changes in the composition of the 
vertebrate fauna community and affect the availability of N. americanus habitat, as summarized by Sikes 
and Raithel (2002), Table 4 shows how land use and land cover within the current known range of N. 
americanus have changed between 2001 and 2011, based on data provided by the National Land Cover 
Dataset (NLCD) (Homer et al. 2011).  Land use/land cover classes that could provide suitable conditions 
for burying carrion include forests, shrub/scrub, grassland, pasture/hay, woody wetlands, and emergent 
woodlands; land use/land cover classes unlikely to provide suitable conditions for burying carrion include 
open water, developed uses, barren land, and cultivated crops.  Between 2001 and 2011, approximately 
195,092 acres of land within the current known range of the N. americanus (as defined by the 94 counties 
of occurrence shown in Figure 1) were converted from a potentially suitable land use/land cover class to a 
potentially unsuitable class – a change of only 0.4 percent over the decade.  While USFWS (2008) points 
to the “numerous man-made lakes” created in Oklahoma and the ranking of Oklahoma as among the top 
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producing states for a number of agricultural products, neither these types of land use changes nor 
conversions to developed land uses have significantly altered the landscape within the current known 
range of N. americanus over the past decade. Therefore, there is no reason to suspect that any large-scale 
changes to the landscape that would significantly alter the composition of the vertebrate faunal 
community in ways that affect the abundance of carrion preferred by N. americanus have occurred in the 
recent past or are likely to occur in the future.  

Table 4. Changes in potentially suitable land cover for use by N. americanus 
between 2001-2011 within the current range of the species. 

LAND COVER CLASS ACRES 

Deciduous Forest

No change 10,056,830 

To other potentially suitable cover 292,270

To potentially unsuitable cover 26,284 

Evergreen Forest

No change 1,624,987 

To other potentially suitable cover 254,927 

To potentially unsuitable cover 2,305 

Mixed Forest

No change 634,301 

To other potentially suitable cover 61,430 

To potentially unsuitable cover 1,157 

Shrub/Scrub

No change 174,557 

To other potentially suitable cover 46,732 

To potentially unsuitable cover 4,210 

Grassland/Herbaceous

No change 22,694,003 

To other potentially suitable cover 166,333 

To potentially unsuitable cover 124,503 

Grassland/Herbaceous

No change 8,000,834 

To other potentially suitable cover 31,764 

To potentially unsuitable cover 25,748 

Woody Wetlands

No change 666,769 

To other potentially suitable cover 26,228 

To potentially unsuitable cover 3,371 

Emergent Herbaceous Wetlands

No change 508,298 
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(USFWS 2008).  Therefore, there is no information to indicate that Listing Factor C threatens the status of 
N. americanus.

Listing Factor D (inadequacy of existing regulatory mechanisms): 
The USFWS acknowledged in the 2008 5-year Status Review that “in many situations it is difficult to 
apply the protective provisions under sections 7 and 9 of the ESA, because the use of baited pitfall traps 
may successfully capture beetles in locations where it is simply transient or present only opportunistically 
due to the carrion provided in the in the trap.”  With this statement, the USFWS admited that the 
conservation status of the N. americanus has not been substantially improved with the protections 
afforded by its endangered status under the ESA – again, pointing to the conclusion that the original 
listing was in error.  Conversely, removal of those protections should not substantially decrease the 
conservation status of the species and suggests that the existing regulatory mechanisms that generally 
influence human uses of the landscape are sufficient to prevent this listing factor from threatening the 
continued existence of the species.  

Nonetheless, there are a variety of conservation efforts currently in place that benefit the species.  A total 
of approximately 5,144 acres are permanently protected for the explicit benefit of N. americanus in two 
conservation banks in Oklahoma, as well as a permittee-responsible mitigation reserve in Oklahoma 
(Common Ground 2015, Business Wire 2014).This includes the Muddy Boggy Conservation Bank, 
Common Ground Capital ABB Conservation Bank, and the Keystone McAlester Conservation Area. 
Additionally, there are many captive breeding and reintroduction efforts for N. americanus that released 
wild caught or captive raised beetles at seven sites across Missouri, Ohio, and Massachusetts in attempts 
to re-establish population in the wild (USFWS 2008). Nicrophorus americanus are reared at the St. Louis 
Zoo in St. Louis, Missouri; Roger Williams Park Zoo in Providence, Rhode Island; The Wilds in Ohio; 
and the Cincinnati Zoo in Cincinnati, Ohio (77 Fed. Reg. 16712). Nicrophorus americanus also benefit 
from the existence of public lands in Oklahoma, Arkansas, Rhode Island, Nebraska, and Texas. These
lands and most likely others offer thousands of acres that are largely protected from disturbances that 
would render broad areas unsuitable for use by N. americanus and are generally maintained in a natural 
state

Listing Factor E (other natural or manmade factors):

USFWS (2008) addresses competition for carrion by scavengers as an “other natural or manmade factor,” 
instead of as a form of habitat loss, and states that “competition for carrion can be a limiting factor” 
contributing to the decline of the species.  However, while N. americanus are known to compete with 
vertebrate scavengers, invertebrate scavengers, and other carrion beetles, there is no indication that such 
competition is any more or less intense today than at the time of listing or that N. americanus populations 
are currently suffering declines as a result of such competition.  No studies have been performed that 
demonstrate adverse population-level effects on N. americanus arising from competition for carrion, only 
that competitive interactions are part of the ecology of the species and that N. americanus individuals do 
not always outcompete other carrion users.  However, these observations are not sufficient to establish 
that competition is a threat to the status of the species as a whole.  

Furthermore, N. americanus has been successfully reared at several universities and zoos (USFWS 2008).  
Currently, captive ABB populations are maintained at the Roger Williams Park Zoo in Providence, Rhode 
Island; St. Louis Zoo in St. Louis, Missouri; The Wilds in Ohio; and the Cincinnati Zoo in Cincinnati, 
Ohio (USFWS 2012).  Captive-reared and direct-translocated ABBs have been released at seven sites in 
attempts to re-establish populations in the wild.  ABB reintroductions have been attempted in Missouri, 
Ohio, and Massachusetts (USFWS 2008).  Not all reintroduction efforts have been successful, but 
researchers recently published a study that demonstrated that the most common (and, until recently, 
USFWS-advocated) method of marking individual beetles (i.e., by clipping or notching of the wing 
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coverings called “elyctra”) significantly reduces the reproductive success of marked individuals by 90 
percent (Hall et al. 2015).  The wing coverings are important for sound production by individual beetles 
and are used in communication related to breeding, carcass defense, and brood rearing.  Modifying wing 
coverings adversely affects N. americanus communication and may also alter the beetle’s ability to move.
Hall et al. (2015) note that most lab-raised N. americanus individuals used in reintroduction efforts have 
been so marked, which may be contributing factor in why some reintroductions have not been successful.  
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Hi David,

I did and Sarah has been very helpful. We have ruled out any concerns with 
BHFS. They are not a sponsor of the Summit--I had to actually clear the browser 
history on my computer to get to a more recent version of the Summit website that 
does not show BHFS being a sponsor. The firm is listed in the event's program book as 
a sponsor of the golf tournament for COGA members being held about 39 miles away 
from the Summit on the day before the Summit begins. Sarah clarified, however, that 
the firm had to be a "sponsor" of the tournament in order to participate in the 
tournament and the firm has a foursome playing. Moreover, there is no speaking 
engagement at the tournament, and tournament participation does not entitle one to 
access or benefits for the Summit. Under these circumstances, I do not believe that 
the firm’s participation in or sponsorship of the golf tournament constitutes 
sponsorship of the Summit.

There is a question, however, with respect to Noble's participation in the 
Summit. Chip Rimer is an SVP at Noble and is a co-chair of the Summit and a leader 
on the event steering committee. He was involved in planning and organizing the 
Summit, is highlighted in several places throughout the program book as a Noble SVP 
and/or Summit co-chair, including a full-page welcome letter from him to the 
attendees. He will also be involved in the conduct of the event. He will be 
recognized as Co-Chair, along with David Posner of EnVent Energy on Tuesday of the 
conference. The Conference Director will give some brief remarks of appreciation 
and ask him and David to come on stage to receive a small trinket. He'll also be 
giving "bumper remarks," which consist of introducing moderators and opening a 
session.

I actually just got off the phone with OGE and we discussed this matter for the second 
time today. Our discussion has helped me to come to a final opinion.

Your ethics agreement states that you won't participate in a party matter in which a 
former client is a party. OGE has viewed the decision to give an official speech as a 
particular matter involving the event sponsor as a specific party. They have also 
indicated that, while simply providing financial support to an event does not make an 
organization a sponsor of the event for ethics purposes, if an organization is involved 
in the organization, planning, and conduct of an event, the organization is considered 
a sponsor of the event. In my opinion, based on Noble's participation in the 
organization, planning, and conduct of the Summit, they are considered a sponsor of 
the Summit for the purposes of your ethics agreement. Since Noble is a sponsor, they 
are considered a party to this request for you to speak. And since they are you
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Sep 21, 2017 Groups Call for Action on American Burying Beetle

Coalition les lawsuit against federal government for failing to issue a timely determination on

beetle’s status.

WASHINGTON, D.C. – The Independent Petroleum Association of America (IPAA), American

Stewards of Liberty (ASL), and Osage Producers Association have led a lawsuit today

against the U.S. Fish and Wildlife Service regarding its failure to issue a required 12-month

nding on a petition to remove the American burying beetle from the endangered species

list.

Today’s action follows IPAA and ASL’s previous ling of a Notice of Intent to sue the Service

in February 2017 for violation of the Endangered Species Act (ESA) based on its failure to

render a timely 12-month nding on an August 2015 petition led with the agency. The

Service was required to determine if delisting is “warranted” within 12 months of receipt of

the petition, yet it has failed to act.

“It is time for the Fish and Wildlife Service to act on the American burying beetle,” said Dan

Naatz, senior vice president of government relations and political a airs at IPAA, after

the suit was led. “Since 1989, the beetle’s listing has been met with criticism for failing to

provide the science-based evidence that ESA listings warrant. The Service has had the time

to properly review and act on our petition and it’s time to move forward. The economies and

communities impacted by this listing deserve it.”
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“The Service has prioritized the radical environmental ‘sue and settle’ agenda, which seeks

to add more species to the list, over the sound science proving the American burying

beetle warrants removal,” commented Margaret By eld, executive director of American

Stewards of Liberty. “The Southwest Regions failure to comply with the law is harming hard

working Americans.” Acting Regional Director Joy Nicholopulos informed petitioners in a

letter dated April 24, 2017, that the Service was delaying action on the American burying

beetle in order to prioritize decisions for the 250 plus species the radical environmental

activists have advocated be listed.

“The American burying beetle prospers in Osage County. In 2016, the U.S. Fish and Wildlife

Service reported 57 positive surveys counting 437 American burying beetles,” stated James

Sicking, attorney for the Osage Producers Association. “The policies of the Service and

the Oklahoma eld o ce regarding the American burying beetle are a major impediment to

our members ful llment of contractual obligations to produce oil and gas for the bene t of

the Osage Indian Headlight Holders and the Mineral Estate in general.”

For several years now, IPAA, ASL, and other industry and government groups have called to

delist the American burying beetle. In an August 2015 delisting petition, ASL, IPAA, and the

Texas Public Policy Foundation demonstrated that the original listing was in error and was

rooted in faulty assumptions about the species’ range, distribution, and abundance.

Many land development, agriculture, transportation, and pipeline or utility operations have

been delayed or restricted due to the presence of the beetle. Over the last 20 years in the

state of Oklahoma alone, the beetle has cost at least $6.5 million in protection e orts,

including $1.3 million that the Oklahoma Department of Transportation spent on

conservation actions during a six-year period. According to the U.S. Fish and Wildlife

Service’s own ndings, the beetle species is believed to occur in ten states in several

distinct geographical regions of the United States: Arkansas, Kansas, Massachusetts,

Missouri, Nebraska, Ohio, Oklahoma, Rhode Island, South Dakota, and Texas.

Learn more about the e ort to delist the American burying beetle.

About the Independent Petroleum Association of America 

The Independent Petroleum Association of America (IPAA) is a national upstream trade

association representing thousands of independent oil and natural gas producers and

service companies across the United States. Independent producers develop 90 percent of

the nation’s oil and natural gas wells. These companies account for 54 percent of America’s

oil production, 85 percent of its natural gas production, and support over 2.1 million

American jobs. Learn more about IPAA by visiting www.ipaa.org and following @IPAAaccess

on Twitter.

About American Stewards of Liberty 

American Stewards of Liberty (ASL) is a 501(c)(3) non-pro t organization dedicated to

protecting private property that works closely with local governments and landowners

across America, including: County Commissions, Conservation Districts, business owners,

family farmers ranchers and homeowners who simply want to exercise the right to
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Share this: 

News Media Contact

Neal Kirby

202.857.4722

family farmers, ranchers, and homeowners who simply want to exercise the right to

productively use their land. For more information, visit: www.americanstewards.us.

About the Osage Producers Association 

The Osage Producers Association has over 150 members, oil and gas operators and service

companies, who operate in Osage County Oklahoma. The Association is a forum and voice

on issues vital to the economic interests of its members. This frequently requires objections

to the policies, procedures, and regulations administered by the Osage Agency, Bureau of

Indian A airs, and the US Fish and Wildlife Service.
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Aqualliance v. Reclamation 
1 message

Middleton, Brandon <brandon.middleton@sol.doi.gov> Thu, Jun 28, 2018 at 3:23 PM
To: "Gottry, Heather" <heather.gottry@sol.doi.gov>, Edward McDonnell <edward.mcdonnell@sol.doi.gov>
Cc: Scott de la Vega <scott.delavega@sol.doi.gov>

Hi Heather and Ed,

I wanted to make sure there are no recusal issues for the Dep Sec relating to Aqualliance v. Reclamation (1:15-cv-754-
LJO-BAM, E.D. Cal.).  In that case, Aquallliance successfully challenged Interior and the San Luis and Delta-Mendota
Water Authority's 10-year water transfer program to transfer to move water from sellers located upstream of the
Sacramento/San Joaquin Delta to willing buyers south of the Delta.  The parties are due to enter a proposed judgment
tomorrow.

I understand the Dep Sec is currently recused from particular maters in which Westlands Water District is a party to the
matter.  Westlands is not a party to the matter per the docket, but is a member of defendant San Luis and Delta-Mendota
Water Authority, along with several other member water districts.

http://www.sldmwa.org/learn-more/about-us/ 

Can you please confirm whether the Dep Sec is recused from this matter?

Thank you.

Brandon M. Middleton
Deputy Solicitor for Water Resources
United States Department of the Interior
202.208.5388
brandon.middleton@sol.doi.gov
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Fwd: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee
on July 17th in DC 
1 message

Rees, Gareth <gareth_rees@ios.doi.gov> Tue, May 29, 2018 at 1:31 PM
To: Margaret Connors <margaret.connors@sol.doi.gov>, Edward McDonnell <edward.mcdonnell@sol.doi.gov>

David is likely to say yes to do this so wanted to get down to you asap.  Thanks

---------- Forwarded message ---------- 
From: Erik Milito <militoe@api.org>
Date: Tue, May 29, 2018 at 1:11 PM 
Subject: RE: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee on July 17th in DC 
To: "Rees, Gareth" <gareth_rees@ios.doi.gov> 

Gareth,

Please attached for the form, and an additional document that I reference in the form itself.

Thanks.

Erik

From: Rees, Gareth <gareth_rees@ios.doi.gov>  
Sent: Tuesday, May 29, 2018 11:14 AM 
To: Erik Milito <militoe@api.org> 
Subject: Re: [EXTERNAL] Invitation for Mr. Bernhardt to meet with API Upstream Committee on July 17th in DC

Hi Erik

Thank you for the request.  Would you be able to complete the attached form.  Once I have received the completed form,
I will run it through Ethics and get back to you.

thanks

Gareth 

On Thu, May 24, 2018 at 3:15 PM, Erik Milito <militoe@api.org> wrote:
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Gareth,

 

API’s Upstream Committee will be in DC on July 17th and it would be great if Mr. Bernhardt could join us as a guest
speaker.  The committee is comprised of executives from the companies listed in the attachment, and the committee is
responsible for overseeing U.S. exploration and production policy efforts.  The meeting will be from 8:00 am until 2:00
pm at API headquarters, located at 1220 L Street NW.  We could accommodate Mr. Bernhardt during whatever time
block is best for him.  Our guest speakers from Interior normally give a 20-25 minute presentation and then we leave
20-25 minutes for question and answer.

 

Please let me know if this can be arranged. 

 

Thank you.

 

Best regards,

 

Erik

 

Erik Milito

Group Director, Upstream & Industry Operations

American Petroleum Institute

1220 L Street, NW

Washington, DC  20005

Ph: (202) 682-8273

Fx: (202) 682-8426

militoe@api.org

 

 

This transmission contains information that is privileged and confidential and is intended solely for use of
the individual(s) listed above. If you received the communication in error, please notify me immediately. Any
dissemination or copying of this communication by anyone other than the individual(s) listed above is
prohibited.

 

 
 

 

--

Gareth C. Rees
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Fwd: [EXTERNAL] MEETING REQUEST - Friant Water Authority (CA) 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Fri, Jul 6, 2018 at 4:23 PM
To: tdykstra@tfgnet.com

Hi Tina,

Gareth Rees forwarded your meeting request to our office for ethics review in light of David's recusal requirements. Would it be possible to get a more detailed
description of the subjects that you and the water district representatives would like to discuss with David?  For example, are there any documents or other
information online regarding the biological opinion and reconsultation to which you could refer me? 

Thank you very much for your time and consideration.

Ed

 - Stewardship for America with Integrity and Excellence -

--- Please note that a current or former employee who discloses information to an agency ethics official or a Government attorney does not personally
enjoy an attorney-client privilege with respect to such communications. Additionally, reliance on the oral or written advice of an agency ethics official
cannot ensure that an employee will not be prosecuted for a violation of Title 18 of the United States Code. However, good faith reliance on such advice
is a factor that may be taken into account by the Department of Justice in the selection of cases for prosecution. ---

Ed McDonnell

Deputy Director, Ethics Law and Policy
Departmental Ethics Office
Office of the Solicitor
U.S. Department of the Interior

Located at:

Main Interior Building
Room 5313
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DS Bernhart FWA Request.docx 
29K
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Fwd: Aqualliance v. Reclamation 
1 message

Gottry, Heather <heather.gottry@sol.doi.gov> Fri, Jun 29, 2018 at 10:04 AM
To: Edward McDonnell <edward.mcdonnell@sol.doi.gov>
Cc: Scott De La Vega <scott.delavega@sol.doi.gov>

Ed - I know that you are more familiar with scope of the deputy Secretary's recusals, but wanted tot ouch base to see if
you wanted to discuss the question below.  Please let me know.  Thanks.

- Heather

---------- Forwarded message ----------
From: Middleton, Brandon <brandon.middleton@sol.doi.gov> 
Date: Thu, Jun 28, 2018 at 3:23 PM 
Subject: Aqualliance v. Reclamation 
To: "Gottry, Heather" <heather.gottry@sol.doi.gov>, Edward McDonnell <edward.mcdonnell@sol.doi.gov>
Cc: Scott de la Vega <scott.delavega@sol.doi.gov> 

Hi Heather and Ed,

I wanted to make sure there are no recusal issues for the Dep Sec relating to Aqualliance v. Reclamation (1:15-cv-754-
LJO-BAM, E.D. Cal.).  In that case, Aquallliance successfully challenged Interior and the San Luis and Delta-Mendota
Water Authority's 10-year water transfer program to transfer to move water from sellers located upstream of the
Sacramento/San Joaquin Delta to willing buyers south of the Delta.  The parties are due to enter a proposed judgment
tomorrow.

I understand the Dep Sec is currently recused from particular maters in which Westlands Water District is a party to the
matter.  Westlands is not a party to the matter per the docket, but is a member of defendant San Luis and Delta-Mendota
Water Authority, along with several other member water districts.

http://www.sldmwa.org/learn-more/about-us/

Can you please confirm whether the Dep Sec is recused from this matter?

Thank you.

Brandon M. Middleton
Deputy Solicitor for Water Resources
United States Department of the Interior
202.208.5388
brandon.middleton@sol.doi.gov

--  
Heather Gottry
Deputy Director, Departmental Ethics Office
U.S. Department of the Interior 
(O) (202) 208-4472 
(C) (202) 740-0417
heather.gottry@sol.doi.gov
Visit us online at: www.doi.gov/ethics 
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Public service is a public trust.  
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Fwd: SPEAKING REQUEST, November 9: Secretary Zinke at Heartland Institute's
Energy Conference 
1 message

Rees, Gareth <gareth_rees@ios.doi.gov> Tue, Sep 26, 2017 at 4:56 PM
To: Edward McDonnell <edward.mcdonnell@sol.doi.gov>

Ed

If David does this, do you anticipate an issue.  It is likely there could be several people from companies he is recused
from meeting with but as this is a large speaking event, he would not be discussing party issues but of course I need to
check.

Thanks

Gareth

---------- Forwarded message ---------- 
From: SIO, Scheduling <scheduling_sio@ios.doi.gov>
Date: Tue, Sep 26, 2017 at 4:18 PM 
Subject: Fwd: SPEAKING REQUEST, November 9: Secretary Zinke at Heartland Institute's Energy Conference 
To: Todd Willens <todd_willens@ios.doi.gov>, Gareth Rees <gareth_rees@ios.doi.gov> 

When you have a second, can you please let me know if the Deputy would be willing to speak to them?

---------- Forwarded message ---------- 
From: Jim Lakely <JLakely@heartland.org> 
Date: Thu, Aug 17, 2017 at 6:32 PM 
Subject: SPEAKING REQUEST, November 9: Secretary Zinke at Heartland Institute's Energy Conference
To: "Scheduling@ios.doi.gov" <Scheduling@ios.doi.gov> 
Cc: Fred Palmer <FPalmer@heartland.org>, "downey.magallanes@gmail.com" <downey.magallanes@gmail.com> 

Greetings,

I am writing with a special request. The Heartland Institute would be honored if Secretary Zinke would accept a keynote
speaking slot at our America First Energy Conference in Houston, Texas on Thursday, November 9, 2017.

The conference’s purpose, as the name suggests, is to promote the Trump administration’s excellent agenda on that topic
– one that abandons the dead-end “green energy” push of the Obama years. Especially because the president wants to
make America a global power again in energy production, we selected the hub of our energy sector in Houston as the
conference city.

We expect an audience of several hundred energy industry leaders at Houston’s J.W. Marriott Galleria – as well as a
healthy contingent of media – and we’ve reserved one of our three plenary keynotes for Secretary Zinke: 8 a.m, noon, or 7
p.m. (NOTE: If Thursday, November 9 is not ideal for the secretary’s schedule, Heartland is also hosting an “Emerging
Issues Forum” for more than 100 key state legislators at the same location the day before. Secretary Zinke could give a
keynote dinner address to that audience, instead.)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Fwd: Tour of Dry Tortugas National Park 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Wed, Mar 28, 2018 at 11:40 AM
To: "Spector, Rachel" <rachel.spector@sol.doi.gov>, "Connors, Margaret" <margaret.connors@sol.doi.gov>, "Hintz, Kimberly"
<kimberly.hintz@sol.doi.gov>, Jennifer Heindl <jennifer.heindl@sol.doi.gov>

All,

FYI.

Thanks,
Ed

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

(b) (6)
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This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
---------- Forwarded message ---------- 
From: McDonnell, Edward <edward.mcdonnell@sol.doi.gov> 
Date: Wed, Mar 28, 2018 at 11:39 AM 
Subject: Re: Tour of Dry Tortugas National Park 
To: David Bernhardt < ios.doi.gov> 
Cc: "Rees, Gareth" <gareth_rees@ios.doi.gov> 
 
 
Thanks very much, David.
 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent

(b) (6)

(b) (6)



3/28/2018 DEPARTMENT OF THE INTERIOR Mail - Fwd: Tour of Dry Tortugas National Park

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=Z-grDj2gpow.en.&view=pt&search=sent&th=1626d44f1863b03d&siml=1626d44f1863b03d&mb=1

responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Wed, Mar 28, 2018 at 11:21 AM, David Bernhardt < ios.doi.gov> wrote: 

We will not be taking a NPS vessel anywhere, and will avoid any “special treatment.” 
 
Sent from my iPhone
 
On Mar 28, 2018, at 11:13 AM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 
 

Thanks very much, David.
 
Yes, you are correct.  I just want to add, though I believe you already aware of this, that family
members should not receive any special treatment from NPS personnel while participating in NPS
activities that the public may otherwise participate in.
 
Also, just for the record, I understand that neither you nor your family members will be taking the
small boat over to Loggerhead Key for any activities, is that correct?
 
Thanks,
Ed
 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics
official or a Government attorney does not personally enjoy an attorney-client privilege with
respect to such communications.  Additionally, reliance on the oral or written advice of an agency
ethics official cannot ensure that an employee will not be prosecuted for a violation of Title 18 of
the United States Code.  However, good faith reliance on such advice is a factor that may be taken
into account by the Department of Justice in the selection of cases for prosecution.  ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate
room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
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 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified
that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 
On Wed, Mar 28, 2018 at 11:02 AM, David Bernhardt < ios.doi.gov> wrote: 

Gareth and Ed: Thanks for the email. I have talked to ED I was concerned when I saw the small boat
on the itinerary yesterday, which is why I requested the ethics review.
 
In order to avoid any question of misuse of position I have already paid $600 for my family to take
advantage of the commercial tour that is available.
 
It is my understanding that my family and I can take advantage of that commercial tour package AND
my family can take advantage of anything else the NPS offers to the general public. 
 
The point is that we can not have them do anything that the public is unable to do. 
 
Ed please correct me if that understanding is wrong.
 
In addition, I can break away from my family to review the facilities in need of repair, NPS equipment
etc. while I’m there as part of my official duties. 
 
However, my family is not to participate in those work related activities.
 
Sent from my iPhone
 
On Mar 28, 2018, at 10:22 AM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 
 

David,
 
Below is the response from Ethics
 
Gareth
 
---------- Forwarded message ---------- 
From: McDonnell, Edward <edward.mcdonnell@sol.doi.gov> 
Date: Wed, Mar 28, 2018 at 10:03 AM 
Subject: Re: Tour of Dry Tortugas National Park 
To: "Rees, Gareth" <gareth_rees@ios.doi.gov> 
Cc: "Connors, Margaret" <margaret.connors@sol.doi.gov>, "Spector, Rachel"
<rachel.spector@sol.doi.gov>, Jennifer Heindl <jennifer.heindl@sol.doi.gov>, "Hintz,
Kimberly" <kimberly.hintz@sol.doi.gov> 
 
 
Hi Gareth,
 
I left you a voicemail last night and sent you an email asking that we talk first thing
this morning as there were additional considerations I wanted to discuss.

5 CFR 2635.702(a) states that an employee shall not use or permit the use of his

Government position or title or any authority associated with his public office in a

manner that is intended to coerce or induce another person, including a subordinate,

to provide any benefit, financial or otherwise, to himself or to friends, relatives, or

(b) (6)



3/28/2018 DEPARTMENT OF THE INTERIOR Mail - Fwd: Tour of Dry Tortugas National Park

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=Z-grDj2gpow.en.&view=pt&search=sent&th=1626d44f1863b03d&siml=1626d44f1863b03d&mb=1

persons with whom the employee is affiliated in a nongovernmental capacity.

Moreover, General Principle 14 states that  Employees shall endeavor to avoid any

actions creating the appearance that they are violating the law or the ethical standards

set forth in this part. Whether particular circumstances create an appearance that the

law or these standards have been violated shall be determined from the perspective of

a reasonable person with knowledge of the relevant facts.

 
David's treatment as an employee should be based on mission considerations.  He
should not receive special non-mission-related treatment as a perquisite of his
position.  David's family members should be treated the same as the general public,
unless otherwise authorized by law.
 
My concerns in this case are two-fold.
 
First, while David may choose to conduct an official visit to Dry Tortugas, having his
children accompany him may constitute a benefit to him and his children that they
receive based on his position.  Any treatment that the children receive that a member
of the general public wouldn't receive may constitute such a benefit.  This may apply,
in particular, to the (NPS?) boat trip to Loggerhead Key, the walking tour of that island,
and the guided snorkeling tour of the Little Africa coral reef area.  It would also apply,
however, to any special treatment the children may receive on the main island.
 
My second concern is with appearances.  Cabinet Secretaries, including our own, are in
the media and they are being questioned and investigated regarding their travel.
David's travel could also be scrutinized.  Even if everything is perfectly legal and
defensible, that defense may take time, effort, and resources away from other
priorities.
 
I offer a couple of options.
 
First, David could choose to make the trip to Dry Tortugas, with his children, purely in
his personal capacity.  That would mean that he would likely not be able to use NPS
resources to get to, or while on, Loggerhead Key.
 
Second, he could choose to conduct an official visit to Dry Tortugas, during which he,
but not the children, could participate in the activities listed in the previous email.  If
the children accompany him to the main island on the commercial ferry, they would
essentially be on their own to visit the main island while David conducts his official
activities.  Or perhaps Mrs. Bernhardt might choose to go to the main island and she
and the children could engage in whatever activities a member of the general public
could participate while on the island.
 
Please let me know if you or David have questions or would care to discuss.
 
Thanks very much,
Ed
 
 
 
 
 
 
 
 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to
an agency ethics official or a Government attorney does not personally enjoy an
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attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official
cannot ensure that an employee will not be prosecuted for a violation of Title 18 of
the United States Code.  However, good faith reliance on such advice is a factor that
may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax
machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is
addressed.  It may contain information that is privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or agent responsible for delivery of
this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution,
copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error,
please notify the sender immediately and destroy all copies.

 
On Mon, Mar 26, 2018 at 1:25 PM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 

Good Afternoon,
 
Deputy secretary Bernhardt is currently   He will
be conducting a few official meetings with NPS employees whilst he is there.  On
Thursday March 29th, he will head to Dry Tortugas National Park where NPS has
offered to give him a tour of the park where they will be discussing the maintenance
backlog and the impact of the hurricane season.  A breakdown of the tour is listed
below.  Please note that Mr. Bernhardt be covering the cost of himself and children for
transportation, meals and any equipment that may need to be rented.  He asked that I
run this through SOL/Ethics to make sure there are no problems.  If you need any
further information, please let me know.  Thanks
 
 
Thursday March 29
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: [EXTERNAL] Coal and Investment Leadership Forum 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Fri, May 25, 2018 at 3:38 PM
To: "Bernhardt, David" < ios.doi.gov>
Cc: "Getto, Leila" <leila_getto@ios.doi.gov>, Matthew Dermody <matthew_dermody@ios.doi.gov>

Thank you very much, David.

Have a great holiday weekend!

Ed 

 

- Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov
Fax: (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics
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This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Fri, May 25, 2018 at 3:35 PM, Bernhardt, David < ios.doi.gov> wrote: 

Ed:  I really appreciate your input.  Given your stated concerns, I think the most prudent course of action would be to
not even attend the event.  I was simply asked to surrogate if the Secretary could not do so. 
 
David 
 
On Fri, May 25, 2018 at 3:12 PM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 

Hi David,
 
I'm sorry to ask this but the Secretary recently declined on this invitation and I was asked earlier today to advise
today as to whether the ethics rules permitted your participation in the Secretary's stead.
 
I don't know how much info you have on this but the Schedule of Events on the attached flyer looks quite light on
substance and heavy on non-substantive events, while providing CEOs of coal companies lengthy, informal access
to you and other important, influential people.  The registration fee for the event is $6,000, which the
Department would likely be able to accept as a travel-related gift under 31 USC 1353.  However, we would then
have to report the gift to OGE, who would then forward the report to Congress.
 
I understand that you would be speaking at 8:00 during Monday night's dinner at the Party Barn.
 
While making an official DOI mission-related presentation to such an audience is generally permissible under the
ethics rules, and participation in the non-substantive events may even be technically legal under the statute, I
believe that participation in the non-substantive aspects of this event, even if only on the day you present, would
raise appearance concerns.  Accordingly, if you would like to speak at this event, I would strongly recommend that
you limit your participation to the substantive portions of the program - perhaps arriving Monday afternoon,
speaking at the dinner, and either forgoing the Tuesday morning program or, at most, staying only to or through
lunch on Tuesday.
 
Is it possible for you to let me know your plans so that I can respond on this today?
 
Thank you very much,
Ed

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such
communications.  Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure
that an employee will not be prosecuted for a violation of Title 18 of the United States Code.  However, good
faith reliance on such advice is a factor that may be taken into account by the Department of Justice in the
selection of cases for prosecution.  ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)
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Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain
information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.

 
---------- Forwarded message ---------- 
From: Catherine Gulac <catherine_gulac@ios.doi.gov> 
Date: Fri, May 25, 2018 at 1:26 PM 
Subject: Fwd: [EXTERNAL] Coal and Investment Leadership Forum 
To: Margaret Connors <margaret.connors@sol.doi.gov>, "McDonnell, Edward" <edward.mcdonnell@sol.doi.gov>,
Kimberly Hintz <kimberly.hintz@sol.doi.gov> 
Cc: Gareth Rees <gareth_rees@ios.doi.gov>, "Getto, Leila" <leila_getto@ios.doi.gov>, Matthew Dermody
<matthew_dermody@ios.doi.gov> 
 
 
Markee,
Here is the information I received for the Coal and Investment Leadership Forum.  Mr. Eige will be getting back with
the cost of the dinner on Monday night.  That is the event at which Deputy Secretary David Bernhardt will be the
keynote speaker.  There is no sponsor for this form.  There will be about 60 attendees (owners and CEOs of coal
companies).  This is not a 401(c)3 organization.  This event is closed to the press.
I will complete the DI-2000 when I get the cost of the dinner.  The 3-day weekend is $6,000, but Mr. Bernhardt is only
attending the dinner on Monday.
 
Are you able to start reviewing with this information and with the information in your email?  You said that Mr.
Bernhardt wants to know by today if he can do this event.
Thanks.
Cathy 
Catherine Gulac
U.S. Department of the Interior
Office of the Deputy Secretary
1849 C St, NW, MS-7328
Washington, D.C.  20240
202-208-6291 Office / 202-208-1739 Direct / 202-208-1873 Fax
Catherine_Gulac@ios.doi.gov
 
 
---------- Forwarded message --------- 
From: Jasen Eige <jeige@unitedco.net> 
Date: Fri, May 25, 2018 at 12:31 PM 
Subject: [EXTERNAL] Coal and Investment Leadership Forum 
To: catherine_gulac@ios.doi.gov <catherine_gulac@ios.doi.gov> 
Cc: leila_getto@ios.doi.gov <leila_getto@ios.doi.gov>, gareth_rees@ios.doi.gov <gareth_rees@ios.doi.gov> 
 
 

(b) (6)



5/25/2018 DEPARTMENT OF THE INTERIOR Mail - Re: [EXTERNAL] Coal and Investment Leadership Forum

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=FPvd7uxXULs.en.&cbl=gmail_fe_180508.13_p10&view=pt&search=sent&th=16398cedfa1d5714&siml=

Catherine,

Thank you for your call today. Please find attached the information re. the Coal and Investment Leadership Forum. 
The cost for the entire three-day weekend is $6,000. I will get the estimated cost for the Monday (June 4) dinner and
will provide that to you shortly.  Regarding accommodations, I would recommend the following hotels in Bristol, VA
(exit 7 off of I-81) based on their proximity to the event.     There are other options and I am happy to assist you in
locating more options if needed.  There are also some hotels in Abingdon, VA that are approximately the same
distance from the event.

https://www.marriott.com/hotels/travel/tricy-courtyard-bristol/?scid=bb1a189a-fec3-4d19-a255-54ba596febe2

https://www.ihg.com/holidayinn/hotels/us/en/bristol/brlva/hoteldetail?cm_mmc=GoogleMaps-_-HI-_-US-_-BRLVA

http://hiltongardeninn3.hilton.com/en/hotels/virginia/hilton-garden-inn-bristol-TRIGIGI/index.html

 

Thank you and please let me know if you need any additional information. We look forward to Deputy Secretary
Bernhardt’s visit for our June 4 dinner (reception starts at 6:30pm, dinner and keynote address starts at 7:30pm).

Jasen

 

J. Jasen Eige

Vice President and General Counsel

  

The United Company

1005 Glenway Ave.

Bristol, Virginia 24201-3473

Office: (276) 645-1444

Mobile: 

 

 
 
 
 
--  
 
David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 
 
NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain
information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this Message in error, please notify the sender
immediately and destroy all copies. 
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: [EXTERNAL] MEETING REQUEST - Friant Water Authority (CA) 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Tue, Jul 10, 2018 at 3:39 PM
To: Gareth Rees <gareth_rees@ios.doi.gov>
Cc: Margaret Connors <margaret.connors@sol.doi.gov>

Hi Gareth,

After review, we have determined that there is no legal objection under the ethics statutes and regulations, or the
administration ethics pledge, to the Deputy Secretary accepting this meeting.  

We recommend that the meeting remain focused on general topics, and that the Deputy Secretary refrain from making any
commitments about any particular matters involving specific parties, such as litigation, contracts, leases, permits, etc. at this
meeting. 

If, during the meeting, it becomes apparent that BHFS represents a party to a matter under discussion or that a former
client of David's is a party to a matter under discussion, he should cease discussion of that matter.  

Please do not hesitate to let us know if it would be helpful to discuss further, or if we can be of any additional assistance.  

Thanks,
Ed

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Deputy Director, Ethics Law and Policy
Departmental Ethics Office
Office of the Solicitor
U.S. Department of the Interior

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

E-mail: edward.mcdonnell@sol.doi.gov

(b) (6)
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Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.) 

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Tue, Jul 3, 2018 at 12:45 PM, Gareth Rees <gareth_rees@ios.doi.gov> wrote: 

Hi,
David would like to do this if okay with Ethics.
Thanks
 
 
---------- Forwarded message --------- 
From: Tina Dykstra <tdykstra@tfgnet.com> 
Date: Wed, Jun 27, 2018 at 10:27 AM 
Subject: [EXTERNAL] MEETING REQUEST - Friant Water Authority (CA) 
To: Rees, Gareth <gareth_rees@ios.doi.gov> 
Cc: Christopher B. Kearney <CKearney@tfgnet.com> 
 
 

Hi Gareth –

 

I trust all is well with you! Hope you are enjoying the summer months!

Attached please find the completed form for a meeting with Mr. Bernhardt for the Friant Water Authority.

They will be in WDC on July 10th and 11th and would appreciate the opportunity for a meeting. 
 

Thank you for your time and consideration.

I look forward to your reply.

 

Best,

Tina

 

Tina Dykstra 
202.261.6013 OFFICE 

 MOBILE 
1901 Pennsylvania Ave. NW, Suite 700, Washington, DC 20006  
TheFergusonGroup.com

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: [EXTERNAL] Meeting Request Week of July 9th 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Tue, Jul 10, 2018 at 3:47 PM
To: Gareth Rees <gareth_rees@ios.doi.gov>
Cc: Margaret Connors <margaret.connors@sol.doi.gov>

Hi Gareth,

After review, we have determined that there is no legal objection under the ethics statutes and regulations, or the administration ethics pledge, to the Deputy
Secretary accepting this meeting.

We recommend that the meeting remain focused on general topics, and that the Deputy Secretary refrain from making any commitments about any particular
matters involving specific parties, such as litigation, contracts, leases, permits, etc. at this meeting.

If, during the meeting, it becomes apparent that BHFS represents a party to a matter under discussion or that a former client of David's is a party to a matter
under discussion, he should cease discussion of that matter.

With respect to the possibility of meeting over a cup of coffee, an unsolicited offer of a cup of coffee, if proffered, would not constitute a prohibited gift as it
would constitute a modest item of refreshment.  I recommend, however, that David not accept any such offer and simply pay for his own coffee if he would like to
have a cup.

Please do not hesitate to let us know if it would be helpful to discuss further, or if we can be of any additional assistance.  

Thanks,
Ed

 - Stewardship for America with Integrity and Excellence -

--- Please note that a current or former employee who discloses information to an agency ethics official or a Government attorney does not personally
enjoy an attorney-client privilege with respect to such communications. Additionally, reliance on the oral or written advice of an agency ethics official
cannot ensure that an employee will not be prosecuted for a violation of Title 18 of the United States Code. However, good faith reliance on such advice
is a factor that may be taken into account by the Department of Justice in the selection of cases for prosecution. ---

Ed McDonnell
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Hi Gareth,

 

On behalf of Jeff Sutton, General Manager of the Tehama-Colusa Canal Authority (TCCA), I am writing to request a quick fifteen minute meeting with the Deputy
Secretary of the Interior, David Bernhardt, to discuss Central Valley Project (CVP) operations and FWS/NMFS re-consultation on CVP TCCA biological opinions.
Jeff has availability anytime on Tuesday, July 10th; Wednesday, July 11th; as well as on the morning of Thursday, July 12th. 

 

Joining Jeff will be Mitch Butler of Natural Resource Results.  Additionally, Jeff is also available for a cup of coffee before or after business hours at location
amendable to Mr. Bernhardt if he is available on any of the dates mentioned above.

 

I have also attached the meeting request information form to this email. Thank you in advance for your consideration of this request, I look forward to hearing
back from you.

 

Best,

 

William K Kelleher

Natural Resource Results

601 13th St., NW (Suite 580)

Washington, D.C. 20005 

Cell

www.naturalresourceresults.com

 

 
 
--  

Gareth C. Rees 

Office to the Deputy Secretary

U.S. Department of the Interior

Tel: 202-208-6291 

Fax: 202-208-1873

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: DS Bernhardt - Quick recusal question 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Wed, Feb 28, 2018 at 9:39 AM
To: "Snow, Robert" <robert.snow@sol.doi.gov>
Cc: "Brown, Carter" <carter.brown@sol.doi.gov>, "Lacroix, David" <david.lacroix@sol.doi.gov>

Hi Bob,

As you can see from David's recusal (attached), he is subject to both 5 CFR 2635.502 and the administration ethics
pledge with respect to Brownstein Hyatt.  Accordingly, he may not participate in any particular matter involving a
specific party or parties (including litigation) in which Brownstein Hyatt is or represents a party.  This also includes any
meeting or other communication with Brownstein Hyatt unless (1) there are five or more different stakeholders
present and (2) no particular matters involving a specific party or parties are discussed.  Accordingly, if we are able to
determine whether Brownstein Hyatt represents any party in this litigation, we should do so and, if they do, David
should not participate in the litigation per his recusal requirements.  

CAWCD is not on David's recusal lists.

Please note that this does not address the potential application of any professional responsibility rules; it only pertains
to the Federal ethics rules.

Thanks,
Ed

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  (b) (6)
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Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

On Tue, Feb 27, 2018 at 2:19 PM, Snow, Robert <robert.snow@sol.doi.gov> wrote: 
+ Carter

Resending as I forgot to cc Carter Brown on this chain.  Sorry ...  Bob
 
 
---------- Forwarded message ---------- 
From: Snow, Robert <robert.snow@sol.doi.gov> 
Date: Tue, Feb 27, 2018 at 2:18 PM 
Subject: DS Bernhardt - Quick recusal question 
To: Edward McDonnell <edward.mcdonnell@sol.doi.gov> 
 
 
Hi Ed - I'm hoping that things are quieting down a bit for you and don't want to add to your workload but I have a quick
recusal question for you.  Here's the question: 

Based on the above, would you have sufficient information to determine whether or not DS Bernhardt is recused in
discussions regarding this litigation? 
 
Thanks,  
Bob Snow
 

Bernhardt, David - Ethics Recusal.pdf 
955K

(b) (5)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Ford’s Theater 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Tue, Dec 19, 2017 at 10:41 AM
To: "Bernhardt, David" < ios.doi.gov>
Cc: "Hintz, Kimberly" <kimberly.hintz@sol.doi.gov>, Scott Currie <scott.currie@sol.doi.gov>

Hi David,

You and your family clearly have a personal friendship with this individual and his family.  The personal relationship
exception to both the Standards of Ethical Conduct gift ban and the lobbyist gift ban will permit you to accept the
tickets for you and your family if your friend personally paid market value (face value) for the tickets or they were
given without reservation to him to use as he wished, and his invitation to you and your family was motivated by the
personal friendship between your families, and you and your family don't receive any special treatment beyond what
any other purchaser of such a ticket would receive--for instance, special seating, non-public reception, private
meeting with actors, etc.

Please note that the ethics rules require employees to consider declining otherwise permissible gifts if they believe
that a reasonable person with knowledge of the relevant facts would question their integrity or impartiality as a result
of accepting the gift.  Some factors to consider are whether: the gift has a high market value, the timing of the gift
creates the appearance that your friend is seeking to influence an official action, your friend has interests that may be
substantially affected by the performance or nonperformance of your duties, and whether the gift would provide your
friend with significantly disproportionate access.

As you would be attending as your friend's guest in your personal capacity, 

Finally, given your personal relationship, if in the future you are asked to participate in a particular matter involving
either Home Depot or Ford's Theatre Society, you should keep in mind the catch-all provision of the impartiality
regulation that requires us to consider whether a reasonable person with knowledge of the relevant facts would
question our impartiality in a given matter.

If you have any questions or would care to discuss, please let me know.

Thanks,
Ed

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

(b) (6)

(b) (5)
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Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

On Mon, Dec 18, 2017 at 7:48 PM, David Bernhardt < ios.doi.gov> wrote: 
My wife, I and both my children have a longstanding friendship with a family with two children that are virtually identical
to my kids ages. 
 
My wife and her friend met at a mommy and me yoga class during the Bush Administration so it’s been over a decade.
Since that time, our families have traveled together to Disney World and New York together. We visit them in Nantucket
in the summer.  Our boys go to the same multi-week camp each summer and have traveled together there. We
regularly have their kids at our house for sleepovers and vice a versa. 
 
The husband is on the Board of Ford’s theater and their family invited my wife, kids and me to attend a Christmas Carol
at Ford’s tomorrow night.
 
The husband runs Home Depot’s Government Affairs Office and is a lobbyist but the tickets are from them personally
not his company.
 
Given the long relationship, my wife and kids want to attend the show. The invite has nothing to do with my job at DOI.
However, I want to make sure we do what’s right.
 
Therefore, I need to know whether my family can accept the tickets? Whether I should pay for the ticket; and if so,
whether I pay for mine and all my families; or whether I’m simply precluded from attending?
 
Thanks,
David 
 
Sent from my iPhone

(b) (6)

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Meeting Request from Randy Howard of Northern California Power Agency 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Wed, Sep 27, 2017 at 11:48 AM
To: "Rees, Gareth" <gareth_rees@ios.doi.gov>

Hi Gareth,

None of the parties identified in the request are on David's recusal lists; however, since this is a party matter, in which
the parties are suing the US for damages based on BOR actions in connection with the CVP, I think that it should be
brought to David's attention ASAP to give him the opportunity to consider whether a reasonable person with knowledge
of the relevant facts would question his impartiality in the matter.  If he would like to discuss with me, please just let
me know.

One other thing that I thought of is the possibility that there may be other parties to the matter, or affected by the
matter, that have not been identified on the form.  

Again, I'd be happy to talk with the water law folks if they have any questions
or would care to discuss.

Thanks,
Ed

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  (b) (6)

(b) (5)
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Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

On Wed, Sep 27, 2017 at 10:37 AM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 
Wanted to quickly follow-up on this request.  Thanks
 
---------- Forwarded message ---------- 
From: Rees, Gareth <gareth_rees@ios.doi.gov> 
Date: Fri, Sep 15, 2017 at 10:50 AM 
Subject: Fwd: Meeting Request from Randy Howard of Northern California Power Agency 
To: Edward McDonnell <edward.mcdonnell@sol.doi.gov> 
 
 
Any issues if David excepts this meeting?  
 
---------- Forwarded message ---------- 
From: Steve Colen <scolen@kannerandassoc.com> 
Date: Wed, Sep 6, 2017 at 12:05 PM 
Subject: RE: Meeting Request from Randy Howard of Northern California Power Agency 
To: "Rees, Gareth" <gareth_rees@ios.doi.gov> 
 
 

Gareth,

 

A ached is the completed form.  We look forward to your response!

 

Stephen J. Colen

Office Administrator

Kanner & Associates, LLC

400 North Capital Street, N.W.

Suite 594

Washington, D.C.  20001

P: (202) 624-3500

F: (202) 624-3506

http://www.kannerandassoc.com
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From: Rees, Gareth [mailto:gareth_rees@ios.doi.gov]  
Sent: Tuesday, August 29, 2017 11:24 AM 
To: Steve Colen <scolen@kannerandassoc.com> 
Subject: Re: Mee ng Request from Randy Howard of Northern California Power Agency

 

Steve

 

Thanks for the email request a meeting with Deputy Secretary Bernhardt.  There has been a slight change in
requesting meetings.  Could you complete the attached request form and return to me?  I will then process it and get
back to you as soon as I have a response.

 
Thanks

 

Gareth

 

On Fri, Aug 18, 2017 at 12:20 PM, Steve Colen <scolen@kannerandassoc.com> wrote:

Gareth,

 

Attached is a meeting request from Randy Howard, General Manager of the Northern California Power Agency.  In
short, Randy is available to meet either in D.C. or in California at your boss’s earliest convenience. 

 

Please contact his assistant Cary Padgett of NCPA at: cary.padgett@ncpa.com or (916) 781-4202.

 

Thank you for your time and consideration.

 

Stephen J. Colen

Office Administrator

Kanner & Associates, LLC

400 North Capital Street, N.W.

Suite 594

Washington, D.C.  20001

P: (202) 624-3500

F: (202) 624-3506

http://www.kannerandassoc.com

 

 

Disclaimer
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https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=ujO6RgBCJN0.en.&view=pt&q=monument&qs=true&search=query&th=15e8df4097f6a4… 1/4

McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Monuments 
1 message

Edward McDonnell <edward.mcdonnell@sol.doi.gov> Sat, Sep 16, 2017 at 11:48 PM
To: David Bernhardt < ios.doi.gov>
Cc: Melinda J Loftin <Melinda.Loftin@sol.doi.gov>

You're welcome, David.  

Sent from my iPhone

- Stewardship for America with Integrity and Excellence -

  ---   Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications. 
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee will not be
prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such advice is a factor
that may be taken into account by the Department of Justice in the selection of cases for prosecution.   ---    

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail:  edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate
room.)

Located at:

     Main Interior Building 
     Room 5313
     Office:  (202) 208-5916 
     Cell:  

Mailing Address:     
     Departmental Ethics Office 
     Office of the Solicitor
     Department of the Interior 
     Mail Stop 7346 

1849 C Street NW 
     Washington, DC 20240

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics  

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified
that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this
e-mail in error, please notify the sender immediately and destroy all copies.

(b) (6)

(b) (6)
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On Sep 16, 2017, at 10:21 PM, David Bernhardt < ios.doi.gov> wrote: 

Thanks Ed. Your recollection  was helpful in refreshing mine regarding the conversation. 

Sent from my iPhone

On Sep 16, 2017, at 9:43 PM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 

Hi David,

I did some looking through my notes but did not yet find a reference to us discussing
monuments.  However, I do remember discussing them with you.  I remember telling you
that we had been looking at them in the context of the post-Government employment rules
for a former DOI employee and, accordingly, had considered the issue of what type of
matter a monument would constitute.  I remember briefly discussing that, while questions
such as the President's general authority to declare national monuments or rescind
declarations would likely not even constitute a particular matter of general applicability,
there is language in the statute that raises the possibility of private rights being impacted
in connection with a specific national monument. (See subsections (b) and (c) below
regarding reservation and relinquishment.) In a case involving such a reservation or
relinquishment, this might impact characterization of the type of matter or matters
involved.  I don't know if, historically, either of these actions have taken place or if any
such actions are being considered.

While I don't recall us discussing this issue during our conversation, I also note that
subsection (a) of the statute authorizes declarations involving land "controlled by the
Federal Government" in addition to land owned by the Federal Government.  If land that is
merely controlled by the Government is involved, this may also impact characterization of
the type of matter or matters involved.  Again, I don't know if this has ever occurred or is
being contemplated.

Another issue that we didn't discuss, and I don't know whether this is a realistic concern, is
whether there might be private property (a structure for instance), on land owned or
controlled by the Government, that might be subject to such a declaration. 

I would expect that, pertinent to our analysis would be the guidance contained in the
attached OGE advisory 05x1, which recognized that, depending on the breadth of a given
issue under consideration, the inclusion of more particularized topics may not result in the
overall issue constituting a particular matter.  It might also be possible that, for example, a
specific reservation or relinquishment might be considered a separate matter from the
broader matter of whether to declare or rescind the declaration of a given national
monument--depending on the specific circumstances.

I would be happy to discuss the issues further with you if you would like.

16 USC § 320301.  National monuments

(a) Presidential declaration. The President may, in the President's discretion, declare
by public proclamation historic landmarks, historic and prehistoric structures, and
other objects of historic or scientific interest that are situated on land owned or
controlled by the Federal Government to be national monuments.

(b) Reservation of land. The President may reserve parcels of land as a part of the
national monuments. The limits of the parcels shall be confined to the smallest area
compatible with the proper care and management of the objects to be protected.

(c) Relinquishment to Federal government. When an object is situated on a parcel
covered by a bona fide unperfected claim or held in private ownership, the parcel,
or so much of the parcel as may be necessary for the proper care and management
of the object, may be relinquished to the Federal Government and the Secretary
may accept the relinquishment of the parcel on behalf of the Federal Government.

(b) (6)
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(d) Limitation on extension or establishment of national monuments in Wyoming. No
extension or establishment of national monuments in Wyoming may be undertaken
except by express authorization of Congress.

Thanks very much,

Ed  

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an
agency ethics official or a Government attorney does not personally enjoy an attorney-
client privilege with respect to such communications.  Additionally, reliance on the oral
or written advice of an agency ethics official cannot ensure that an employee will not be
prosecuted for a violation of Title 18 of the United States Code.  However, good faith
reliance on such advice is a factor that may be taken into account by the Department of
Justice in the selection of cases for prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is
in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is
addressed.  It may contain information that is privileged, confidential, or otherwise protected by applicable
law.  If you are not the intended recipient or the employee or agent responsible for delivery of this e-mail to
the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of this e-
mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.

<05x1.pdf>
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Reg Briefing Tomorrow? 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Thu, Aug 24, 2017 at 3:07 PM
To: "Bernhardt, David" < ios.doi.gov>
Cc: Melinda J Loftin <Melinda.Loftin@sol.doi.gov>

Hi David,

The "Waste Prevention Rule" does not constitute a party matter and you are not required to recuse from participation
in the consideration of its revision.

Per the preamble to 81 Fed Reg 83008 (43 CFR Parts 3100, 3160, and 3170 -- Waste Prevention, Production Subject to
Royalties, and Resource Conservation -- Final Rule), the "Waste Prevention Rule" would apply to all Federal and Indian
(other than Osage Tribe) onshore oil and gas leases as well as leases and business agreements entered into by tribes
(including Indian Mineral Development Act agreements). 

In the Analysis of Impacts section of the Final Rule, it states that entities that will be directly affected by the rule
include most, if not all, entities involved in the exploration and development of oil and natural gas on Federal and
Indian lands -- up to 1828 entities according to March 2015 data.  The potentially affected entities are likely to include
entities involved in "oil and gas extraction," "drilling oil and gas wells," and "support activities."

According to 2014 data from the U.S. Census Bureau, the approximately 17,00 entities associated with developing, and
producing of domestic oil and gas represent an upper bound estimate of the operators that could potentially be
affected by the rule.

Moreover, in a quick review of the Final Rule itself, I did not note any provisions regarding specific parties.

If you have any questions or would care to discuss, please let me know.

Thanks,
Ed

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

(b) (6)
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E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

On Thu, Aug 24, 2017 at 11:59 AM, Bernhardt, David < ios.doi.gov> wrote: 
Venting and flaring.  Here is what they are asking me to look to give guidance on potential changes to the existing CFR. 
 
 
 
 
 
--  
 
David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 
 
NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain
information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this Message in error, please notify the sender
immediately and destroy all copies. 

(b) (6)

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Reg Briefing Tomorrow? 
1 message

David Bernhardt < ios.doi.gov> Thu, Aug 24, 2017 at 6:12 PM
To: "McDonnell, Edward" <edward.mcdonnell@sol.doi.gov>

Thank you for the prompt turn arround. 

Sent from my iPhone

On Aug 24, 2017, at 3:08 PM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 

Hi David,

The "Waste Prevention Rule" does not constitute a party matter and you are not required to recuse from
participation in the consideration of its revision.

Per the preamble to 81 Fed Reg 83008 (43 CFR Parts 3100, 3160, and 3170 -- Waste Prevention,
Production Subject to Royalties, and Resource Conservation -- Final Rule), the "Waste Prevention Rule"
would apply to all Federal and Indian (other than Osage Tribe) onshore oil and gas leases as well as leases
and business agreements entered into by tribes (including Indian Mineral Development Act agreements). 

In the Analysis of Impacts section of the Final Rule, it states that entities that will be directly affected by
the rule include most, if not all, entities involved in the exploration and development of oil and natural
gas on Federal and Indian lands -- up to 1828 entities according to March 2015 data.  The potentially
affected entities are likely to include entities involved in "oil and gas extraction," "drilling oil and gas
wells," and "support activities." 

According to 2014 data from the U.S. Census Bureau, the approximately 17,00 entities associated with
developing, and producing of domestic oil and gas represent an upper bound estimate of the operators
that could potentially be affected by the rule.

Moreover, in a quick review of the Final Rule itself, I did not note any provisions regarding specific
parties.

If you have any questions or would care to discuss, please let me know.

Thanks,
Ed

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics
official or a Government attorney does not personally enjoy an attorney-client privilege with respect
to such communications.  Additionally, reliance on the oral or written advice of an agency ethics
official cannot ensure that an employee will not be prosecuted for a violation of Title 18 of the
United States Code.  However, good faith reliance on such advice is a factor that may be taken into
account by the Department of Justice in the selection of cases for prosecution.  ---  

Ed McDonnell

(b) (6)
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Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate
room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that
any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in
error, please notify the sender immediately and destroy all copies.

On Thu, Aug 24, 2017 at 11:59 AM, Bernhardt, David < ios.doi.gov> wrote: 
Venting and flaring.  Here is what they are asking me to look to give guidance on potential changes to the
existing CFR. 
 
 
 
 
 
--  
 
David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 
 
NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed. 
It may contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you
are hereby notified that any dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this
Message in error, please notify the sender immediately and destroy all copies. 

(b) (6)

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Reg Briefing Tomorrow? 
1 message

Bernhardt, David < ios.doi.gov> Thu, Aug 24, 2017 at 6:43 PM
To: "McDonnell, Edward" <edward.mcdonnell@sol.doi.gov>

I am aware of the litigation, but that is on the flaws of the existing rule. I have NO intention of being engaged in the
litigation or any discussions regarding it. 

On Thu, Aug 24, 2017 at 3:29 PM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 
Hi David,
 
You may well be aware but I wanted to make sure that you know that there is litigation regarding the Waste
Prevention Rule and the Independent Petroleum Association of America (IPAA) is a party.  The Western Energy
Alliance (WEA) is also a party.
 
The following is an excerpt from 82 Fed Reg 27430:
 
Immediately after the Rule was
issued, petitions for judicial review of
the Rule were filed by industry groups
and States with significant BLMmanaged
Federal and Indian minerals.  The petitioners in this litigation are the
Western Energy Alliance (WEA), the
Independent Petroleum Association of America, the State of Wyoming, the
State of Montana, the State of North
Dakota, and the State of Texas.  This
litigation has been consolidated and is
now pending in the U.S. District Court
for the District of Wyoming.  Wyoming v.
U.S. Dep’t of the Interior, Case No. 2:16–
cv–00285–SWS (D. Wyo.).  Petitioners
assert that the BLM was arbitrary and
capricious in promulgating the Rule and
that the Rule exceeds the BLM’s
statutory authority.

   

 As you know, the IPAA is on your recusal list and WEA has been a client of your former firm, though you have not
personally provided them services.

Thanks,

Ed  

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such
communications.  Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure
that an employee will not be prosecuted for a violation of Title 18 of the United States Code.  However, good
faith reliance on such advice is a factor that may be taken into account by the Department of Justice in the
selection of cases for prosecution.  ---  

(b) (6)
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  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use
of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all
copies.

 
---------- Forwarded message ---------- 
From: McDonnell, Edward <edward.mcdonnell@sol.doi.gov> 
Date: Thu, Aug 24, 2017 at 3:07 PM 
Subject: Re: Reg Briefing Tomorrow? 
To: "Bernhardt, David" < ios.doi.gov> 
Cc: Melinda J Loftin <Melinda.Loftin@sol.doi.gov> 
 
 
Hi David,
 
The "Waste Prevention Rule" does not constitute a party matter and you are not required to recuse from
participation in the consideration of its revision.
 
Per the preamble to 81 Fed Reg 83008 (43 CFR Parts 3100, 3160, and 3170 -- Waste Prevention, Production Subject to
Royalties, and Resource Conservation -- Final Rule), the "Waste Prevention Rule" would apply to all Federal and
Indian (other than Osage Tribe) onshore oil and gas leases as well as leases and business agreements entered into by
tribes (including Indian Mineral Development Act agreements). 
 
In the Analysis of Impacts section of the Final Rule, it states that entities that will be directly affected by the rule
include most, if not all, entities involved in the exploration and development of oil and natural gas on Federal and
Indian lands -- up to 1828 entities according to March 2015 data.  The potentially affected entities are likely to
include entities involved in "oil and gas extraction," "drilling oil and gas wells," and "support activities." 
 
According to 2014 data from the U.S. Census Bureau, the approximately 17,00 entities associated with developing,
and producing of domestic oil and gas represent an upper bound estimate of the operators that could potentially be
affected by the rule.
 
Moreover, in a quick review of the Final Rule itself, I did not note any provisions regarding specific parties.

(b) (6)

(b) (6)
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If you have any questions or would care to discuss, please let me know.
 
Thanks,
Ed
 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such
communications.  Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure
that an employee will not be prosecuted for a violation of Title 18 of the United States Code.  However, good
faith reliance on such advice is a factor that may be taken into account by the Department of Justice in the
selection of cases for prosecution.  ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use
of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all
copies.

 
On Thu, Aug 24, 2017 at 11:59 AM, Bernhardt, David < ios.doi.gov> wrote: 

Venting and flaring.  Here is what they are asking me to look to give guidance on potential changes to the existing
CFR. 
 
 

(b) (6)

(b) (6)
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--  
 
David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 
 
NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain
information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this Message in error, please notify the sender
immediately and destroy all copies. 

 
 

--  

David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 

NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain
information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this Message in error, please notify the sender
immediately and destroy all copies. 



8/25/2017 DEPARTMENT OF THE INTERIOR Mail - Re: Reg Briefing Tomorrow?

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=NQ90xUauj60.en.&view=pt&search=sent&th=15e16acc1e541fb5&siml=15e16acc1e541fb5 1/6

McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Reg Briefing Tomorrow? 
1 message

Edward McDonnell <edward.mcdonnell@sol.doi.gov> Thu, Aug 24, 2017 at 7:56 PM
To: "Bernhardt, David" < ios.doi.gov>
Cc: Melinda J Loftin <Melinda.Loftin@sol.doi.gov>

Thank you, David.  Perhaps just a few minutes.   

Sent from my iPhone

- Stewardship for America with Integrity and Excellence -

 ---   Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications. 
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee will not be
prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such advice is a factor
that may be taken into account by the Department of Justice in the selection of cases for prosecution.   ---    

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail:  edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate
room.)

Located at:

    Main Interior Building 
Room 5313

    Office:  (202) 208-5916 
    Cell:  

Mailing Address:     
    Departmental Ethics Office 

Office of the Solicitor
    Department of the Interior 
    Mail Stop 7346 
    1849 C Street NW 

Washington, DC 20240

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics  

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified
that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this
e-mail in error, please notify the sender immediately and destroy all copies.

(b) (6)

(b) (6)
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On Aug 24, 2017, at 6:47 PM, Bernhardt, David < ios.doi.gov> wrote: 

Yes.

On Thu, Aug 24, 2017 at 5:23 PM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 
Hi David,
 
Would it be possible for us to discuss this tomorrow?
 
Thanks very much,
Ed
 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics
official or a Government attorney does not personally enjoy an attorney-client privilege with
respect to such communications.  Additionally, reliance on the oral or written advice of an agency
ethics official cannot ensure that an employee will not be prosecuted for a violation of Title 18 of
the United States Code.  However, good faith reliance on such advice is a factor that may be taken
into account by the Department of Justice in the selection of cases for prosecution.  ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate
room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified

(b) (6)

(b) (6)
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that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 
On Thu, Aug 24, 2017 at 3:29 PM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote: 

Hi David,
 
You may well be aware but I wanted to make sure that you know that there is litigation regarding the
Waste Prevention Rule and the Independent Petroleum Association of America (IPAA) is a party.  The
Western Energy Alliance (WEA) is also a party.
 
The following is an excerpt from 82 Fed Reg 27430:
 
Immediately after the Rule was
issued, petitions for judicial review of
the Rule were filed by industry groups
and States with significant BLMmanaged
Federal and Indian minerals.  The petitioners in this litigation are the
Western Energy Alliance (WEA), the
Independent Petroleum Association of America, the State of Wyoming, the
State of Montana, the State of North
Dakota, and the State of Texas.  This
litigation has been consolidated and is
now pending in the U.S. District Court
for the District of Wyoming.  Wyoming v.
U.S. Dep’t of the Interior, Case No. 2:16–
cv–00285–SWS (D. Wyo.).  Petitioners
assert that the BLM was arbitrary and
capricious in promulgating the Rule and
that the Rule exceeds the BLM’s
statutory authority.

   

 As you know, the IPAA is on your recusal list and WEA has been a client of your former firm, though
you have not personally provided them services.

Thanks,

Ed  

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency
ethics official or a Government attorney does not personally enjoy an attorney-client privilege
with respect to such communications.  Additionally, reliance on the oral or written advice of an
agency ethics official cannot ensure that an employee will not be prosecuted for a violation of
Title 18 of the United States Code.  However, good faith reliance on such advice is a factor that
may be taken into account by the Department of Justice in the selection of cases for prosecution.
 ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor
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E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a
separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby
notified that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you
received this e-mail in error, please notify the sender immediately and destroy all copies.

 
---------- Forwarded message ---------- 
From: McDonnell, Edward <edward.mcdonnell@sol.doi.gov> 
Date: Thu, Aug 24, 2017 at 3:07 PM 
Subject: Re: Reg Briefing Tomorrow? 
To: "Bernhardt, David" < ios.doi.gov> 
Cc: Melinda J Loftin <Melinda.Loftin@sol.doi.gov> 
 
 
Hi David,
 
The "Waste Prevention Rule" does not constitute a party matter and you are not required to recuse
from participation in the consideration of its revision.
 
Per the preamble to 81 Fed Reg 83008 (43 CFR Parts 3100, 3160, and 3170 -- Waste Prevention,
Production Subject to Royalties, and Resource Conservation -- Final Rule), the "Waste Prevention
Rule" would apply to all Federal and Indian (other than Osage Tribe) onshore oil and gas leases as
well as leases and business agreements entered into by tribes (including Indian Mineral Development
Act agreements). 
 
In the Analysis of Impacts section of the Final Rule, it states that entities that will be directly
affected by the rule include most, if not all, entities involved in the exploration and development of
oil and natural gas on Federal and Indian lands -- up to 1828 entities according to March 2015 data.
The potentially affected entities are likely to include entities involved in "oil and gas extraction,"
"drilling oil and gas wells," and "support activities." 
 
According to 2014 data from the U.S. Census Bureau, the approximately 17,00 entities associated
with developing, and producing of domestic oil and gas represent an upper bound estimate of the
operators that could potentially be affected by the rule.
 
Moreover, in a quick review of the Final Rule itself, I did not note any provisions regarding specific
parties.
 
If you have any questions or would care to discuss, please let me know.
 
Thanks,

(b) (6)

(b) (6)
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Ed
 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency
ethics official or a Government attorney does not personally enjoy an attorney-client privilege
with respect to such communications.  Additionally, reliance on the oral or written advice of an
agency ethics official cannot ensure that an employee will not be prosecuted for a violation of
Title 18 of the United States Code.  However, good faith reliance on such advice is a factor that
may be taken into account by the Department of Justice in the selection of cases for prosecution.
 ---  

  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a
separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may
contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby
notified that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you
received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Thu, Aug 24, 2017 at 11:59 AM, Bernhardt, David < ios.doi.gov> wrote: 

Venting and flaring.  Here is what they are asking me to look to give guidance on potential changes
to the existing CFR. 
 
 
 
 

(b) (6)

(b) (6)
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--  
 
David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 
 
NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is
addressed.  It may contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the
intended recipient, you are hereby notified that any dissemination, distribution, copying or use of this message or its contents is strictly
prohibited.  If you receive this Message in error, please notify the sender immediately and destroy all copies. 

 
 

 

--  

David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 

NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It
may contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you are
hereby notified that any dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this
Message in error, please notify the sender immediately and destroy all copies. 
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Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information that is privileged, confidential, or otherwise
protected by applicable law.  If you are not the intended recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Mon, Jul 9, 2018 at 8:12 AM, Christopher B. Kearney <CKearney@tfgnet.com> wrote: 

Hey Ed,

 

Thanks for reaching out.

 

 

Re the meeting:  A broad group of water users from north and south of the delta (all members of the Association of California Water Agencies, whose conference
David gave the keynote to in May), are in town this week for a variety of meetings.

 

They want to provide David with an update on their general perspectives regarding the Reconsultation process currently underway on the USFWS Bay Delta
Biological Opinions. They are also interested in obtaining feedback from David on how their input can be most effective in achieving a successful outcome that
works for all parties involved.      

 

Links to info on the 2008 Biop as well as a letter from Reclamation and the state requesting reconsultation are below. 

 

https://www.fws.gov/sfbaydelta/Documents/08-02-2016_BOR-DWR_Reinitiation_Letter.pdf

 

https://www.fws.gov/sfbaydelta/CVP-SWP/index.htm
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Thanks and let me know if you have any other questions.

 

Chris 

 

 

 

From: Tina Dykstra  
Sent: Friday, July 6, 2018 5:03 PM 
To: McDonnell, Edward <edward.mcdonnell@sol.doi.gov> 
Cc: Christopher B. Kearney <CKearney@tfgnet.com>; Joe Raeder <JRaeder@tfgnet.com> 
Subject: REQUEST FOR INFO - RE: [EXTERNAL] MEETING REQUEST - Friant Water Authority (CA)

 

Thank you, Ed. We appreciate your me.

I have forwarded your request for further informa on to Chris Kearney who can provide more details on subjects.

Thank you, sir.

 

Best,

Tina

 

Tina Dykstra

202.261.6013 OFFICE  
 MOBILE

1901 Pennsylvania Ave. NW, Suite 700, Washington, DC 20006
(b) 
(6)
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TheFergusonGroup.com

 

 

 

From: McDonnell, Edward [mailto:edward.mcdonnell@sol.doi.gov]  
Sent: Friday, July 06, 2018 4:24 PM 
To: Tina Dykstra <tdykstra@tfgnet.com> 
Subject: Fwd: [EXTERNAL] MEETING REQUEST - Friant Water Authority (CA)

 

Hi Tina,

Gareth Rees forwarded your meeting request to our office for ethics review in light of David's recusal requirements.  Would it be possible to get a more detailed
description of the subjects that you and the water district representatives would like to discuss with David?  For example, are there any documents or other
information online regarding the biological opinion and reconsultation to which you could refer me?

Thank you very much for your time and consideration.

Ed

 

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a Government attorney does not
personally enjoy an attorney-client privilege with respect to such communications.  Additionally, reliance on the oral or written advice of an agency
ethics official cannot ensure that an employee will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance
on such advice is a factor that may be taken into account by the Department of Justice in the selection of cases for prosecution.  ---  

  

Ed McDonnell
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Thanks

 

---------- Forwarded message --------- 
From: Tina Dykstra <tdykstra@tfgnet.com> 
Date: Wed, Jun 27, 2018 at 10:27 AM 
Subject: [EXTERNAL] MEETING REQUEST - Friant Water Authority (CA) 
To: Rees, Gareth <gareth_rees@ios.doi.gov> 
Cc: Christopher B. Kearney <CKearney@tfgnet.com>

 

Hi Gareth –

 

I trust all is well with you! Hope you are enjoying the summer months!

Attached please find the completed form for a meeting with Mr. Bernhardt for the Friant Water Authority.

They will be in WDC on July 10th and 11th and would appreciate the opportunity for a meeting.

Thank you for your time and consideration.

I look forward to your reply.

 

Best,

Tina

 

Tina Dykstra 
202.261.6013 OFFICE 

 MOBILE 
1901 Pennsylvania Ave. NW, Suite 700, Washington, DC 20006  
TheFergusonGroup.com

 

 

 

(b) (6)





8/24/2017 DEPARTMENT OF THE INTERIOR Mail - Re: Settlement Agreement

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=NQ90xUauj60.en.&view=pt&search=sent&th=15e14ef11e70060f&siml=15e14ef11e70060f 1/3

McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Settlement Agreement 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Thu, Aug 24, 2017 at 11:49 AM
To: "Bernhardt, David" < ios.doi.gov>
Cc: Melinda J Loftin <Melinda.Loftin@sol.doi.gov>, "Lacroix, David" <david.lacroix@sol.doi.gov>

Hi David,

You are not required to recuse from participation in evaluating and determining the contents of the final record of
decision.

I agree that the record of decision is not a particular matter involving specific parties.

Further, it is my opinion that, while the litigation and related settlement agreement do constitute a particular matter
involving specific parties in which USOGA (a former client under the pledge and an entity with which you have a
covered relationship under 5 CFR 2635.502) is a party, your participation in determining the contents of the final
record of decision does not constitute participation in this particular matter involving specific parties.

Based on the above, you may participate in evaluating and determining the contents of the final record of decision.

Please let me know if you have any questions or would care to discuss further.

Thanks very much,
Ed

- Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov
Fax: (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 

(b) (6)
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Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 
 1849 C Street NW 
 Washington, DC 20240 

E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

On Tue, Aug 22, 2017 at 10:59 PM, David Bernhardt < ios.doi.gov> wrote: 
Ed: I am not requesting to do anything with the litigation or the settlement agreement.
 
What I'm requesting is clearance to evaluate, participate and determine the contents of the final record of decision that
would be selected as a logical outgrowth of the various alternatives considered in the final programmatic eis. It is my
view that the issuance of the record of decision for the programtic  eis is a either a matter, or a particular matter of
general applicability, based on the relevant standards. 
 
It is my view that issuance of the record of decision for this programmatic eis is clearly not a particular involving specific
parties subject to my recusals. It is matter with broad and diverse interest as reflected from the varied and diverse
comments contained in the Appendix. 
 
In contrast, I would not be involved with any decision related to the particular litigation and stipulation, which is
obviously a specific party matter involving a former client who is represented in this particular litigation by some other
lawyer and law firm.
 
I hope this helps with your evaluation. 
 
Sent from my iPhone
 
On Aug 22, 2017, at 8:05 PM, Edward McDonnell <edward.mcdonnell@sol.doi.gov> wrote: 
 

Hi David,
 
Is your question whether you can participate in implementation of Section IX of the agreement?
 
Thanks,
Ed 
 
Sent from my iPhone
 

   - Stewardship for America with Integrity and Excellence - 

  ---   Please note that a current or former employee who discloses information to an agency ethics official
or a Government attorney does not personally enjoy an attorney-client privilege with respect to such
communications.  Additionally, reliance on the oral or written advice of an agency ethics official cannot
ensure that an employee will not be prosecuted for a violation of Title 18 of the United States Code. 
However, good faith reliance on such advice is a factor that may be taken into account by the Department
of Justice in the selection of cases for prosecution.   ---    

 

(b) (6)

(b) (6)
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  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail:  edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is
in a separate room.)

Located at:

     Main Interior Building 
     Room 5313 
     Office:  (202) 208-5916 
     Cell:  

Mailing Address:     
     Departmental Ethics Office 
     Office of the Solicitor 
     Department of the Interior 
     Mail Stop 7346 
     1849 C Street NW 
     Washington, DC 20240 
 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online
at www.doi.gov/ethics  

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is
addressed.  It may contain information that is privileged, confidential, or otherwise protected by applicable
law.  If you are not the intended recipient or the employee or agent responsible for delivery of this e-mail
to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Tour of Dry Tortugas National Park 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Wed, Mar 28, 2018 at 7:03 AM
To: "Spector, Rachel" <rachel.spector@sol.doi.gov>
Cc: "Rees, Gareth" <gareth_rees@ios.doi.gov>, "Heindl, Jennifer" <jennifer.heindl@sol.doi.gov>, "Nigborowicz, Timothy"
<timothy_nigborowicz@ios.doi.gov>

Hi Rachel,

I believe that, when the Secretary, his wife, and his wife's aunt traveled to the Channel Islands in an NPS boat, 
 I'm not aware of the NPS having

to use a bigger boat to carry them.  I'm cc'ing Tim Nigborowicz as he may have more accurate information as to what
happened and why.

Thanks,
Ed

 

- Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such communications.
Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure that an employee
will not be prosecuted for a violation of Title 18 of the United States Code.  However, good faith reliance on such
advice is a factor that may be taken into account by the Department of Justice in the selection of cases for
prosecution.  ---  

Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov
Fax: (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 

(b) (6)

(b) (5)
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 1849 C Street NW 
 Washington, DC 20240 

 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.

 
On Tue, Mar 27, 2018 at 5:19 PM, Spector, Rachel <rachel.spector@sol.doi.gov> wrote: 

Hi Gareth:
 
Jennifer and I discussed the matter with Dan and do not see any general law issues with the plan as long as David
pays fair market value for any additional costs incidental to his family accompanying him (such as using a bigger boat
to travel to the key).  We also think David and NPS should be mindful not to share confidential information in the
presence of David's family or we will lose our ability to assert the privilege.   
 
Please let us know if you want to discuss it further.  I've also cc'ed the Ethics Office in case they have any concerns.
 
Thanks,
 
Rachel
 
Rachel Spector
Division of General Law 
Office of the Solicitor
U.S. Department of the Interior
(202) 208-6029
 
On Tue, Mar 27, 2018 at 10:15 AM, Rees, Gareth <gareth_rees@ios.doi.gov> wrote: 

Hi Rachel
 
Could you have a quick look at the email below and let me know if there are any issues?  Happy to discuss.
 
Thanks
 
Gareth
 
---------- Forwarded message ---------- 
From: Rees, Gareth <gareth_rees@ios.doi.gov> 
Date: Mon, Mar 26, 2018 at 1:25 PM 
Subject: Tour of Dry Tortugas National Park 
To: Jennifer Heindl <jennifer.heindl@sol.doi.gov>, Edward McDonnell <edward.mcdonnell@sol.doi.gov> 
 
 
Good Afternoon,
 
Deputy secretary Bernhardt is currently   He will be conducting a few official
meetings with NPS employees whilst he is there.  On Thursday March 29th, he will head to Dry Tortugas National
Park where NPS has offered to give him a tour of the park where they will be discussing the maintenance backlog
and the impact of the hurricane season.  A breakdown of the tour is listed below.  Please note that Mr. Bernhardt be
covering the cost of himself and children for transportation, meals and any equipment that may need to be rented. 
He asked that I run this through SOL/Ethics to make sure there are no problems.  If you need any further information,
please let me know.  Thanks
 
 
Thursday March 29
0715-0800     Arrive at Key West Ferry Terminal, Check-In, Boarding 0730
0800-1030     Commercial ferry Yankee Freedom III from Key West to Park, breakfast provided

1030-1100     Greetings with Glenn Simpson, Park Manager (cell)  at Main Dock,
take lunches to go from ferry

(b) (6)

(b) (6)
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McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Re: Yosemite Conference 
1 message

Bernhardt, David < ios.doi.gov> Wed, Oct 11, 2017 at 9:29 AM
To: "McDonnell, Edward" <edward.mcdonnell@sol.doi.gov>

Roger that.

On Wed, Oct 11, 2017 at 9:26 AM, McDonnell, Edward <edward.mcdonnell@sol.doi.gov> wrote:
Hi David,
 
Ryan Waterman of BHFS is a Co-Chair of the Conference Planning Committee.  He is listed as such on page 2 of the
attached conference brochure.  He is also listed on page 3, as Co-Chair and as from BHFS, as providing your
introduction for the keynote presentation.
 
As you know, BHFS is listed as a sponsor of the event.  This likely means that they have at least provided financial
support.
 
OGE has indicated that, while simply providing financial support to an event does not make an organization a
sponsor of the event for ethics purposes, if an organization is involved in the organization, planning, and conduct of
an event, the organization is considered a sponsor of the event.  BHFS has, at the very least, been involved in the
planning of the event--in fact, one of their employees is actually a Co-Chair of the Planning Committee.
 
OGE has advised that, under the impartiality regulation (as referenced in your ethics agreement) and the pledge, an
appointee should not speak at an event sponsored by a former client if the event affects the former client's financial
interests.  An event affects a former client's financial interests if there is an admission fee, it is a fundraiser, or if it
is for business development.  While there is an admission fee in this case, it is charged by the CA State Bar and likely
no portion of the fee would go to BHFS.  It is not a fundraiser.  As we discussed, however, this could certainly be
considered a business development event for BHFS, especially given the prominence of one of its employees being
Co-Chair of the Planning Committee.  BHFS is also listed on page 8 of the brochure as a co-sponsor of a reception on
Saturday night.
 
Additionally, the fact that Mr. Waterman is listed in the conference brochure as introducing you as the Deputy
Secretary, along with the early mention in your biography of your being a former shareholder at BHFS, creates a
strong appearance of a connection between BHFS and you in your current position.  While the Bar could have
someone else introduce you at the event, the published brochure connection will remain.

I think that, given these facts, the impartiality regulation (as implemented in your ethics agreement) and the ethics
pledge prohibit you from providing the keynote presentation at this event.
 
Please let me know if you have any questions or would care to discuss.
 
Thanks very much,
Ed

 

 - Stewardship for America with Integrity and Excellence -

---  Please note that a current or former employee who discloses information to an agency ethics official or a
Government attorney does not personally enjoy an attorney-client privilege with respect to such
communications.  Additionally, reliance on the oral or written advice of an agency ethics official cannot ensure
that an employee will not be prosecuted for a violation of Title 18 of the United States Code.  However, good
faith reliance on such advice is a factor that may be taken into account by the Department of Justice in the
selection of cases for prosecution.  ---  
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  Ed McDonnell

Alternate Designated Agency Ethics Official/Deputy Designated Agency Ethics Official 
U.S. Department of the Interior

Departmental Ethics Office

Office of the Solicitor

E-mail: edward.mcdonnell@sol.doi.gov  
Fax:  (202) 208-5515 (Please call or e-mail me to let me know you've sent me a fax as the fax machine is in a separate room.)

Located at:

Main Interior Building 
Room 5313 
Office:  (202) 208-5916 
Cell:  

Mailing Address:  
 Departmental Ethics Office 
 Office of the Solicitor 
 Department of the Interior 
 Mail Stop 5311 

     1849 C Street NW 
     Washington, DC 20240 
 
E-mail the Departmental Ethics Office at DOI_Ethics@sol.doi.gov or visit us online at www.doi.gov/ethics

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information
that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the employee or agent
responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use
of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all
copies.

--  

David Longly Bernhardt
Deputy Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington, D.C. 20240
(202) 208-6291 

NOTICE: This electronic mail message (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain
information that is privileged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this message or its contents is strictly prohibited.  If you receive this Message in error, please notify the sender
immediately and destroy all copies. 
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7/10/2018 DEPARTMENT OF THE INTERIOR Mail - Request for Meeting with David Bernhardt

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=udqAzWhC2a4.en.&cbl=gmail_fe_180701.15_p4&view=pt&q=in%3Asent%20gareth_rees%40ios.doi.gov%20and%20kelleher&qs=true&se… 1/3

McDonnell, Edward <edward.mcdonnell@sol.doi.gov>

Request for Meeting with David Bernhardt 
1 message

McDonnell, Edward <edward.mcdonnell@sol.doi.gov> Fri, Jul 6, 2018 at 3:42 PM
To: william@naturalresourceresults.com
Cc: "Rees, Gareth" <gareth_rees@ios.doi.gov>

Hi Mr. Kelleher,

Gareth Rees forwarded your meeting request to our office for ethics review in light of David's recusal requirements.  Would it be possible to get a more
detailed description of the subjects that Mr. Sutton and Mr. Butler would like to discuss with David?

For instance, are there any specific aspects of the CVP operations upon which they'd like to focus?  

And which biological opinions would they like to discuss?  Are there any documents or other information online that I could review?

Thank you very much for your time and consideration.

Best,
Ed McDonnell

***

Hi Gareth,

On behalf of Jeff Sutton, General Manager of the Tehama-Colusa Canal Authority (TCCA), I am writing to request a quick fifteen minute meeting with the Deputy
Secretary of the Interior, David Bernhardt, to discuss Central Valley Project (CVP) operations and FWS/NMFS re-consultation on CVP TCCA biological opinions. Jeff
has availability anytime on Tuesday, July 10th; Wednesday, July 11th; as well as on the morning of Thursday, July 12th. 

Joining Jeff will be Mitch Butler of Natural Resource Results.  Additionally, Jeff is also available for a cup of coffee before or after business hours at location
amendable to Mr. Bernhardt if he is available on any of the dates mentioned above.

I have also attached the meeting request information form to this email. Thank you in advance for your consideration of this request, I look forward to hearing back
from you.

Best,

William K Kelleher
Natural Resource Results





7/10/2018 DEPARTMENT OF THE INTERIOR Mail - Request for Meeting with David Bernhardt

https://mail.google.com/mail/u/0/?ui=2&ik=72f76a062c&jsver=udqAzWhC2a4.en.&cbl=gmail_fe_180701.15_p4&view=pt&q=in%3Asent%20gareth_rees%40ios.doi.gov%20and%20kelleher&qs=true&se… 3/3

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is addressed.  It may contain information that is privileged, confidential, or otherwise
protected by applicable law.  If you are not the intended recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.
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rêsntSug]SvwxdQ\Qyd\z\ecdnShkiSn\de]igt\wvgQ]Sx{\td]Szp\dQndn\ednlVhngvgQ]
xhSv\p\dQhgygdcgelw]igxVQe]i\]dn]igQt\deSV]o|igxVQev\Q\pghngzzn\nng]n]SlVw
S]ighno}g\hghgygdcdQpSVhthSh\]\ni\hgSx]igp\dQ\QendvtzwhgdQcgn]dQpd]dQ]S]igxVQeo
s]~nQS]\n\zgSxSVhdQ]ghgn]dQ]igxVQeo

�gQ]xhSvvwdaiSQg

PQR\w�YTXYZ[T\]�̂W�aRTRybSQQgzzTrek\hejgek\heovyeSQQgzzmnSzoeSdopScqkhS]ĝ
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��\\\���ts_ad_�nî_�̂eâ�a�lubb_n̂�ib�hibk_b�_kgsip__�̀ei�cfdlsid_d�fnhibkâfin�̂i�an
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You said to talk to you 
General Principles 

o (7) Employees shall not use public office for private gain. 
o (8) Employees shall act impartially and not give preferential treatment to any private 

organization or individual. 
o (9) Employees shall protect and conserve Federal property and shall not use it for other 

than authorized activities. 
o (14) Employees shall endeavor to avoid any actions creating the appearance that they 

are violating the law or the ethical standards set forth in this part. Whether particular 
circumstances create an appearance that the law or these standards have been violated 
shall be determined from the perspective of a reasonable person with knowledge of the 
relevant facts. 

5 CFR 2635.702 Use of public office for private gain. 
o An employee shall not use his public office for his own private gain, for the endorsement 

of any product, service or enterprise, or for the private gain of friends, relatives, or 
persons with whom the employee is affiliated in a nongovernmental capacity, including 
nonprofit organizations of which the employee is an officer or member, and persons 
with whom the employee has or seeks employment or business relations. The specific 
prohibitions set forth in paragraphs (a) through (d) of this section apply this general 
standard, but are not intended to be exclusive or to limit the application of this section. 

(a) Inducement or coercion of benefits. An employee shall not use or permit 
the use of his Government position or title or any authority associated with his 
public office in a manner that is intended to coerce or induce another person, 
including a subordinate, to provide any benefit, financial or otherwise, to 
himself or to friends, relatives, or persons with whom the employee is 
affiliated in a nongovernmental capacity. 

 

 

 

  



57 FR 35006-01, 1992 WL 187981(F.R.)
RULES and REGULATIONS

OFFICE OF GOVERNMENT ETHICS
5 CFR Part 2635
RIN 3209-AA04

Standards of Ethical Conduct for Employees of the Executive Branch

Friday, August 7, 1992
*35006 AGENCY: Office of Government Ethics.
ACTION: Final rule.
SUMMARY: The Office of Government Ethics is issuing a final rule which establishes uniform 
standards of ethical conduct for officers and employees of the executive branch of the Federal 
Government (hereinafter Government). When effective in 180 days, part 2635 will supersede most of 
subparts A, B and C of 5 CFR part 735 and agency regulations thereunder, as well as 5 CFR 
2635.101 of the Office of Government Ethics regulations.
The final rule establishes standards relating to the receipt of gifts, whether from prohibited sources, 
because of official position, or between employees. It establishes standards for dealing with the 
employee's own and other financial interests that conflict with an employee's official duties. These 
include disqualification requirements that apply when a matter to which the employee is assigned 
affects a person with whom he or she is seeking employment. In addition to standards relating to use 
of official position and time, Government property and nonpublic information, it establishes specific 
standards for application to outside activities in which an employee may participate, including 
fundraising and outside employment.
EFFECTIVE DATE: February 3, 1993.
 

Subpart G—Misuse of Position
Section 2635.702 Use of Public Office for Private Gain
One agency recommended that the first sentence of § 2635.702 be rephrased to state that an 
employee may not use public office for his or her own private gain “or for the private gain of anyone 
else.” This recommendation was not adopted. The section is based on the general principle stated 
in Executive Order 12674 that “employees shall not use public office for private gain.” That principle 
is one of long standing and consistently has been interpreted as prohibiting an employee's use of 
public office for the gain of persons other than himself or herself. The recommended language, 
however, is overly broad and could be construed as prohibiting employees from energetically and 
properly assisting citizens they know only because they have contacted the employee's agency. It 
would raise repeated questions about individual employee actions that have less to do with 
individual conduct than with how agency programs are carried out. Issues relating to an individual 
employee's use of public office for private gain tend to arise when the employee's actions benefit 
those with whom the employee has a relationship outside the office and the language of §
2635.702 is intended to pinpoint this conduct without unreasonably limiting employees in the 
performance of their official duties. However, a reference to the prohibition on endorsements has 
been added to § 2635.702 based on the observation by one agency that this particular prohibition, 
spelled out more specifically in § 2635.702(c), is not limited to endorsements on behalf of friends, 
relatives or affiliated persons.
One agency stated that the regulations should include standards to prohibit an employee from 
participating in his or her official capacity as a speaker in a “for-profit” conference unless it has been 
determined that the employee's participation is in the interest of the agency. The question of whether 
an agency should assign an employee to speak at a for-profit, privately sponsored conference is one 
that the agency must address considering such factors as the agency's mission, whether the 
conference is an appropriate forum in which to disseminate the information, whether agency 
participation is necessary to provide balance and perspective, the reasonableness of the conference 
fees charged and the availability of the employee's time and funding for any travel involved. These 



are considerations that relate to how an agency runs its program or otherwise carries out its mission 
and not considerations that should be included in a regulation that deals with the individual conduct 
of the employee assigned as a speaker.
Two agencies and one organization suggested that, in the absence of coercion, §
2635.702(a) should only prohibit an employee from using his or her official position, title or authority 
in a manner intended to “improperly” induce another to provide a benefit to himself or herself or to 
other persons specified. The word “improperly” has not been inserted because it would suggest that 
there are ways in which an employee may properly invoke his or her official title, position or authority 
specifically to induce another person to provide a benefit to the employee or to another person with 
whom he or she has a relationship as specified. As stated, the prohibition does not preclude an 
employee from using his or her official title or position as necessary for identification purposes. The 
prohibition is on use of official title, position or authority “in a manner intended to coerce or induce” 
another person to provide a benefit.
One agency recommended that the definition of the term “relative” used in § 2635.702(a) be limited 
to an employee's parent, spouse or child. This recommendation was not adopted. The term 
“relative,” like the term “friend,” is intended to have an expansive rather *35031 than a narrow 
interpretation in the context of this section. Another agency commented on Example 2 
accompanying § 2635.702(a) and suggested that it might be part of the employee's official duties in 
that example to request expeditious processing of the friend's export license. We believe the facts as 
stated make it clear that the employee is in a different office and does not have responsibility in the 
matter. Moreover, an employee should not use his or her official authority to induce special 
treatment of a friend's application.
Three agencies and one organization that commented on § 2635.702(b) objected to any restriction 
on the use of official title in conjunction with an employee's signature on any letter of 
recommendation for any person. One expressed the view that use of an employee's official title in a 
letter of recommendation is not generally construed to imply agency endorsement of the person who 
is the subject of the recommendation. Another stated that it is customary for a person giving a 
recommendation to identify himself or herself professionally and even suggested that it would be 
appropriate for an employee to use official stationery to write a letter of recommendation for any 
personal friend. Three believed that it was inconsistent to preclude an employee's use of official 
stationery and official title to write a letter of recommendation for a personal friend but, as indicated 
in Example 1 accompanying § 2635.702(b), to permit reference to the employee's official position in 
the body of the letter.
Notwithstanding these comments, OGE has made no change to § 2635.702(b). Official stationery is 
to be used for official purposes. Where the employee has not dealt with the person in the course of 
Federal employment, no official purpose is served by a letter recommending that individual other 
than for Federal employment. We recognize that letters of recommendation frequently include some 
indication of the job or profession of the person making the recommendation. It is for this reason that 
Example 1 states that, when writing a letter of recommendation that cannot be signed using one's 
official title, it may be appropriate, nevertheless, for an employee to include some reference to his or 
her official position in the body of the letter. We do not agree that custom can be served only if 
employees are permitted to sign letters of recommendation for personal friends using their official 
titles. It is not customary for employees to sign other personal letters using their official titles. And, it 
would not be unreasonable for the recipient of a letter of recommendation signed by a high-level 
official, such as a Cabinet Secretary, to construe that letter as conveying some official endorsement 
of the individual who is the subject of the recommendation. Section 2635.702(b) is an attempt to 
balance custom and necessity with the prohibition against use of public office for private gain.
Two agencies expressed concern that the prohibition in § 2635.702(c) on use of official position, title 
or authority to endorse products and services not be interpreted to bar agencies from recognizing 
certain contributions and efforts that promote their missions. They point out that recognition of this 
type is not given for the purpose of endorsement even though it ultimately may by used by the 
recipient for a commercial purpose. Section 2635.702(c) has been revised to address this concern 
and a new Example 3 has been substituted for proposed Example 3, to which two commenters had 



objected. At the request of one agency and one organization we have added a new Example 4 to 
illustrate application of § 2635.702(c) to an employee who has been asked to write a book review or 
a book jacket endorsement. We did not adopt another recommendation by that agency and 
organization to append the word “person” to the listing at § 2635.702(c) of any “product, service or 
enterprise.” This suggestion would unduly extend the essentially commercial reach of the 
proscription.
Four agencies noted that the phrase “significant relationships” used in proposed § 2635.702(d) is not 
defined. To comport with the introductory language of § 2635.702 and the parallel language of §
2635.702 (a) and (b), the phrase “certain persons with whom he has a significant relationship” has 
been changed to “a friend, relative or person with whom he is affiliated in a nongovernmental 
capacity.” While the procedures in § 2635.502 apply, by their terms, only when the relationship is a 
“covered relationship” as defined in § 2635.502(b)(1), § 2635.502(a)(2) encourages employees to 
use the process described in the section to address other circumstances that raise questions about 
their impartiality.
 

 

Section 2635.704 Use of Government Property
One agency and one individual suggested that the regulations be expanded to address the use of 
Government vehicles. No change has been made since “Government property” is specifically 
defined at § 2635.704(b)(1) to include Government vehicles. More detailed guidance is not provided 
since there are statutes, as well as General Services Administration and agency regulations, 
governing use of Government vehicles. Nor have we revised this section, as recommended by two 
agencies, to include specific prohibitions against gambling and use of alcoholic beverages and drugs 
on Government property. These matters are covered by the regulations of other agencies. See e.g.,
41 CFR 101-20.306 and 101-20.307. The Office of Personnel Management also intends to reissue 
the constraint against gambling in 5 CFR part 735.
One agency and two organizations noted that § 2635.704(b)(2), as proposed, failed to take into 
account the fact that many Federal facilities, such as libraries, are open to the public and that 
employees may use them to the same extent as other members of the public. Accordingly, OGE has 
expanded the definition of “authorized purposes” at § 2635.704(b)(2) to encompass those “for which 
Government property is made available to members of the public.”
A number of organizations and several individuals suggested that § 2635.704(b)(2) is unnecessarily 
restrictive in limiting authorized purposes to those authorized by law or regulation for the 
performance of official duty. One commenter cited the practice at certain military bases of making 
Government facilities available for meetings by Boy Scout troops whose members are military 
dependents. Several suggested language specifically permitting use of Government resources to 
support the activities of professional associations. The Office of Government Ethics has retained the 
requirement that Government property be used only for purposes authorized by law or regulation 
and has not incorporated a specific exception for the support of professional associations. However, 
we have revised § 2635.704(b)(2) to make it clear that authorized purposes may be purposes that 
do not strictly relate to the performance of official duties and we have deleted the second sentence 
of that section, as proposed.
With the revisions discussed above, we believe § 2635.704(b)(2) appropriately accommodates the 
purposes about which these commenters have raised questions. For example, authority can be 
found in regulations, such as 41 CFR 101-20.4, to allow outside organizations to occasionally use 
public buildings for certain purposes. And, guidance in chapter 250 of the Federal Personnel Manual 
provides that agencies may grant professional associations privileges, such as the use of agency 
facilities for meetings. Use of agency facilities under these circumstances would be for authorized 
purposes, even though not specifically related to performance of an employee's official duties. We 
have added Example 3 following § 2635.704(b)(2) to clarify that the concept of authorized purposes 
is broad enough to accommodate concerns expressed by several organizations that this section 



would contract the authority agencies now have to permit use of Government property. Our specific 
purpose in revising § 2635.704(b)(2) was to ensure that these regulations not interfere with those 
authorities.
One agency and several organizations suggested that the definition of authorized purposes be 
expanded to include any purpose authorized by an employee's supervisor. This change has not 
been made as it would suggest that supervisors have inherent authority to authorize the use of 
Government property for any purpose. To the extent that a supervisor is exercising authority that 
derives from a statute, Executive order or a regulation authorizing the use of Government property 
for certain purposes, including an agency regulation, those purposes would meet the definition at §
2635.704(b)(2). Contrary to the suggestion by these and several other commenters, OGE does not 
have authority to promulgate regulations that expand upon authorities regarding use of Government 
property contained in General Services Administration or other regulations. Our authority is limited to 
implementing the principle of conduct stated in the Executive order that “Employees shall protect 
and conserve Federal property and shall not use it for other than authorized purposes.” In §
2635.704(b)(2), we have undertaken only to define what is meant by “authorized purposes.” The 
revision made to Example 1 following § 2635.704(b)(2) was made only to reflect a recent change in 
regulations issued by the General Services Administration.
Four agencies commented on the language in proposed § 2635.704(b)(2)(i) and (ii). The Office of 
Government Ethics has not adopted their recommendation to define the phrase “professional 
development” used therein. Instead, we have deleted both paragraphs as inappropriate for inclusion 
in regulations issued by OGE. As indicated above, nothing in Executive Order 12674 or in any
statute gives OGE authority to issue regulations specifically authorizing use of Government property 
for any purpose. Such regulations are the province of other agencies. We had included §
2635.704(b)(2) (i) and (ii) in the proposed rule in an effort to capsulize our understanding of existing 
guidance issued by other agencies regarding use of agency resources for training and other 
professional development. We have deleted both paragraphs out of concern that they may not 
accurately reflect regulations and policies in all agencies and to avoid any suggestion that OGE has 
authority to create exceptions permitting the use of Government property in circumstances otherwise 
falling within the general prohibition set forth in Executive Order 12674. For this reason, OGE has 
rejected informal recommendations to create an exception permitting de minimis personal use of 
agency photocopy equipment.
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�jhgd]ub\]f[�{|{�|

C.=38E071U19340=1@03EC078>6�::8>130U�?C078>6�6;EK5;8KA;I;4I8680G6;@E8@130222K5;8KA;I�1078>6
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Ẑ̂�


�ª̀cd̂�

Ze]cYef̀_eV��Ẑ̂°�V̂feVdf V[
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ĉ̂
_V�dZ�f

(b) (6)

(b) (6)



����������	�
����
�������
���������������������� ��� !���!"��#�������
$���%���& �'�������(��'��)�����!

�����

*����'��)�)+�������

�����	�
����
������

�,-�.����(�����		��$�������������!)(�����		� �	!���!"��#�������

/0�123045

678�923:�2;<:4�=9:>9:?�@78�A2@�B2?>0C0B2>:�0D�>9:�?8E:A2<0DF�B?7C:;;�G7?�>9:

G7EE7=0DF�?8E:;H

����IJK�LMLNOPQNRS�MTUNOP/UL�OO�VD42DF:?:4�2D4�W9?:2>:D:4�X0E4E0G:�2D4�YE2D>;S

I:30;07D�7G�I:F8E2>07D;�G7?�JD>:?2F:DC@�Q77B:?2>07D

����IJK�LMLNOPQZR�OO�VD42DF:?:4�2D4�W9?:2>:D:4�X0E4E0G:�2D4�YE2D>;S�I:30;07D�7G

>9:�I:F8E2>07D;�G7?�Y?790[0>07D;�>7�W9?:2>:D:4�X0E4E0G:�2D4�YE2D>;

����IJK�LMLNOPQNNS�MTUNOP/U\�OO�VD42DF:?:4�2D4�W9?:2>:D:4�X0E4E0G:�2D4�YE2D>;S

I:30;07D�7G�>9:�I:F8E2>07D;�G7?�]0;>0DF�̂B:C0:;�2D4�1:;0FD2>0DF�Q?0>0C2E�/2[0>2>

J�923:�?:30:=:4�>9:;:�B?7B7;:4�?8E:;�2D4�4:>:?A0D:4�>92>�>9:@�C7D;>0>8>:�[?724�B7E0C@

7B>07D;�40?:C>:4�>7�>9:�0D>:?:;>;�7G�2�E2?F:�2D4�403:?;:�F?78B�2D4�47�D7>

C7D;>0>8>:�:0>9:?�B2?>0C8E2?�A2>>:?;�7G�F:D:?2E�2BBE0C2[0E0>@�7?�B2?>0C8E2?�A2>>:?;

0D37E30DF�2�;B:C0G0C�B2?>@�7?�B2?>0:;_��̀CC7?40DFE@5�>9:@�2?:�D7>�;8[a:C>�>7�>9:

?:;>?0C>07D;�7G�:0>9:?�B2?2F?2B9�T�7G�>9:�24A0D0;>?2>07D�:>90C;�BE:4F:�bVc:C8>03:

d?4:?�LeRRMf�7?�g�QhI�\Teg_gM\b[fb03f�b2;�0ABE:A:D>:4�0D�@78?�:>90C;

2F?::A:D>f_��678�A2@5�>9:?:G7?:5�B2?>0C0B2>:�0D�>9:�?8E:A2<0DF�B?7C:;;�G7?

>9:;:�?8E:;_�

YE:2;:�E:>�A:�<D7=�0G�@78�923:�2D@�i8:;>07D;�7?�=78E4�C2?:�>7�40;C8;;_

W92D<�@785

V4����

���j�klmnopqrstu�vwp�xymptzo�ntls�{|lm}ptl~�o|q���zm��m|zm�j�

��jjj�����morm�|wlm�lsol�o�z�ppm|l�wp�vwpymp�myu�w~mm�nsw�qtrz�wrmr�t|vwpyoltw|�lw�o|�o}m|z~

mlstzr�wvvtzto��wp�o��w�mp|ym|l�ollwp|m~�qwmr�|wl�umprw|o��~�m|�w~�o|�ollwp|m~jz�tm|l�upt�t�m}m

ntls�pmrumzl�lw�r�zs�zwyy�|tzoltw|r���xqqtltw|o��~��pm�to|zm�w|�lsm�wpo��wp�nptllm|�oq�tzm�wv�o|

o}m|z~�mlstzr�wvvtzto��zo||wl�m|r�pm�lsol�o|�myu�w~mm�nt���|wl��m�upwrmz�lmq�vwp�o��tw�oltw|�wv

�tl�m����wv�lsm��|tlmq�klolmr��wqm����wnm�mp��}wwq�votls�pm�to|zm�w|�r�zs�oq�tzm�tr�o�vozlwp�lsol

yo~��m�lo�m|�t|lw�ozzw�|l��~�lsm��muoplym|l�wv���rltzm�t|�lsm�rm�mzltw|�wv�zormr�vwp

upwrmz�ltw|����jjj����

�

��V4��C17DD:EE

(b) (6)



���������	�
��	�����
��������������
�

����	�����������
������
�

����
�������������
���	

���������	�����������������	��	

��
��������

��������������	��	� ������!

�����"����#$%$

���������
����&'(')�'(*+#,%-

�����.�

+�����������	���
�������1��������!�2�

3�4���&'(')�'(*+##%#�56789:8�;977�<=�8>?9@7�?8�A<�78A�?8�BC<D�E<FGH8�:8CA�?8�9�I9J�9:�AK8�I9J�?9;K@C8�@:�@C�9
:8L9=9A8�=<<?MN

������!�O��	��������

���������	�����������
������
�

���������
�������������
���	

���������	�����������������	��	

���������������#$%%

�����%*/,�.���	����PQ

�����Q�����!������.�'('/(

R>?9@7�AK8�S8L9=A?8CA97�RAK@;:�TII@;8�9A�STURAK@;:W:<7MX<@MY<H����������	
�	�

�����������������

��������������� !��"��#�$$������$�%����$��!�!&'($�� ��'&$����!�)�! ��'(��$�$#$'*�����$���!!(����!+,$��#
�'�$�����&'(��$�'�$��$��-(�)���"�!.�'�&�!��$���.'('$��(*���-('$��$�!/#�--����/����*+,&#' �(��'$$��
��$��!�!(���-���$'($����-�'#��'(�"��$(��-'���/��&'(!���)�(#'&$���������$'$����$��!�!(���-���$.#' �(�
��(�/#�'$�&��!$��$��#!��������$�'�.!��$(�/ $�'�.�'-#��".'( ��'&$���������'(�$��'�$��$����$(��$�#-('��/�$�!+,&
#' (����)�!$������������(('(.-������'$�&#$�����!�(����!��$��#��!!��$('#����'-���+

(b) (6)



��������	
���
���������������

���������������������������� �����!�"�#

$%&'(�)*++',*+�-.�('/*(0123�435�6%.7*8+'&-%.+9

:8*'&*;0�<=>1?>1<?=�'&�<@0?5�A)



��������	
������	��	�

�����	������	���������
����

����������
����	
�������� ��!���
�"��#

����� $%&'()'*�+,&$�-.,&/0&'()'1234/53,/6378

���	� +9:�;<'�=>�?=@A�=BC=BCD>�EF+G=H==�IFJ+K

��� $FLJ3(()44*�M5N&'5$�-)5N&'5/OL53(()441234/53,/6378

�P�Q��	� RN5C�S.3LT�;L.�?UA+�V)O,(5)'

M5*

FW�&<346,)2/�X�Y:2.�2)(.�3:.�.9)�(3.,L)/��X�2.&'.)5�.W<,(6�.9)�(&O)2�3Z�.9)�[;S�3ZZ,L,&42�,(�.9)�+3C
03\�&(5�X�O:2.]7)�63..)(�2,5).'&LT)5�&(5�Z3'63.�.3�2)(5�.9)O�3(�F3(5&W/��

_̂̀�à bcdb
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- The only exceptions to the lobbyist gift ban

-- gifts based on a personal relationship

-- discounts and similar benefits

-- gifts resulting from a spouse’s business or employment

-- customary gifts/gratuities provided by a prospective employer

-- gifts authorized by an OGE-approved agency supplemental regulation (DOI has 
none)

-- gifts accepted under specific statutory authority  (e.g., foreign gifts act, 5 U.S.C. 
§ 4111)

- The following are NOT exceptions to the lobbyist gift ban:

-- $20 de minimis value

-- awards and honorary degrees

-- gifts resulting from the employee’s own outside business or employment

-- gifts from political organizations in connection with political participation

-- widely attended gatherings

-- social invitations from non-prohibited sources

-- food, refreshments, and entertainment from persons other than a foreign 
government in a foreign area

- Indirect gifts are also prohibited – parent, sibling, spouse, child, or dependent relative 
because of their relationship to the appointee or a gift given to any other person, including a 
charitable organization, based on the appointee’s designation, recommendation, or other 
specification.
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heggqjbh]Zbej̀uf__bZbej]oolv̂[ob]jh[ejZa[ê]oê \̂bZZ[j]_sbh[ed]j]k[jhl[Zabh̀eddbhb]oh]jjeZ[j̀q̂[
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