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The People of North Carolina have delegated, through the State’s Constitution, the
drawing of the State’s legislative districts to the General Assembly. The delegation of this
task, however, is not so unconstrained that legislative discretion is unfettered. Rather, the
power entrusted by the People to the General Assembly to draw districts is constrained by
other constitutional provisions that the People have also ordained. Some of these
constitutional constraints are explicit—for example, the Whole County Provision of the
Constitution limits a mapmaker’s discretion to traverse county boundaries. But other
constitutional constraints that limit the legislative process of map drawing are not explicit
or limited in applicability only to map drawing—some constraints apply to all acts of the
General Assembly, and indeed all acts of government. These principles include the
obligation that our government provide all people with equal protection under law, that our
government not restrict all peoples’ rights of association and political expression, and that
our government allow for free elections. Plaintiffs in this case challenge the legislative
districts enacted by the General Assembly in 2017 and assert that the General Assembly
has exceeded the map drawing discretion afforded to it by the People by creating maps that
impermissibly infringe upon the equal protection, speech, association, and free election
rights of citizens.

The People of North Carolina have also entrusted, through the State’s Constitution,
the task of reviewing acts of other branches of government to the judicial branch. While it
is solely the province of the General Assembly to make law reflecting the policy choices of
the People, it is the province—and indeed the duty—of the courts of our State through
judicial review to ensure that enacted law comports with the State’s Constitution. The
Court cannot indiscriminately wield this power because the Court is also appropriately
constrained by long-standing principles of law. Significantly, the Court must presume the

constitutionality of acts of the General Assembly and must declare acts unconstitutional



only when such a conclusion is so clear that no reasonable doubt can arise or the statute
cannot be upheld on any ground.?

The voters of this state, since 2011, have been subjected to a dizzying succession of
litigation over North Carolina’s legislative and Congressional districts in state and federal
courts. Today marks the third time this trial court has entered judgment. Two times, the
North Carolina Supreme Court has spoken. Eight times, the United States Supreme Court
has ruled. Yet, as we near the end of the decade, and with another decennial census and
round of redistricting legislation ahead, the litigation rages on with little clarity or
consensus. The conclusions of this Court today reflect the unanimous and best efforts of the
undersigned trial judges—each hailing from different geographic regions and each with
differing ideological and political outlooks—to apply core constitutional principles to this
complex and divisive topic. We are aided by advances in data analytics that illuminate the
evidence; we are aided by learned experts who inform our analysis; and, we are aided by
skilled lawyers who have masterfully advanced the positions of their clients. But, at the
end, we are guided, and must be guided, by what we conclude the North Carolina
Constitution requires.

The issue before the Court is distilled to simply this: whether the constitutional
rights of North Carolina citizens are infringed when the General Assembly, for the purpose
of retaining power, draws district maps with a predominant intent to favor voters aligned
with one political party at the expense of other voters, and in fact achieves results that

manifest this intent and cannot be explained by other non-partisan considerations. In this

1 “Tt is well settled in this State that the courts have the power, and it is their duty in proper cases, to
declare an act of the General Assembly unconstitutional—but it must be plainly and clearly the case. If there is
any reasonable doubt, it will be resolved in favor of the lawful exercise of their powers by the representatives of
the people.” City of Asheuville v. State, 369 N.C. 80, 87-88, 794 S.E.2d 759, 766 (2016) (quoting Glenn v. Bd. of
Educ., 210 N.C. 525, 529-30, 187 S.E. 781, 784 (1936)); State ex rel. Martin v. Preston, 325 N.C. 438, 449, 385
S.E.2d 473, 478 (1989).



case, as 1s set out in detail below, the Court finds as fact that Plaintiffs have met their
burden of proof on several critical points. Plaintiffs have established that:

e the General Assembly, in enacting the 2017 legislative maps, had a partisan intent
to create legislative districts that perpetuated a Republican-controlled General
Assembly;

e the General Assembly deployed this intent with surgical precision to carefully craft
maps that grouped many voters into districts predominantly based upon partisan
criteria by packing and cracking Democratic voters to dilute their collective voting
strength, thereby creating partisan gerrymandered legislative maps;

o the 2017 legislative maps throughout the state and on a district-by-district level,
when compared on a district-by-district level to virtually all other possible maps that
could be drawn with neutral, non-partisan criteria, are, in many instances, “extreme
outliers” on a partisan scale to the advantage of the Republican party;

e partisan intent predominated over all other redistricting criteria resulting in
extreme partisan gerrymandered legislative maps; and,

o the effect of these carefully crafted partisan maps is that, in all but the most
unusual election scenarios, the Republican party will control a majority of both
chambers of the General Assembly.

In other words, the Court finds that in many election environments, it is the carefully
crafted maps, and not the will of the voters, that dictate the election outcomes in a
significant number of legislative districts and, ultimately, the majority control of the
General Assembly. Faced with these facts, as proven by the evidence, the Court must now

say whether this conduct violates the constitutional guarantees afforded to all citizens—



Democrats, Republicans, and others—of equal protection, the right to associate, to speak
freely through voting, and to participate in free elections.

Recently, the United States Supreme Court, in Rucho v. Common Cause, 139 S. Ct.
2484 (2019), held that even where enacted maps — i.e., North Carolina’s 2016 Congressional
Map — were “blatant examples of partisanship driving districting decisions,” challenges of
partisan gerrymandering were “beyond the reach of the federal courts” because the federal
Constitution provides no “constitutional directive or legal standard” to guide the courts. Id.
at 2507-08. However, the Supreme Court added that “our conclusion does not condone
excessive partisan gerrymandering” and does not “condemn complaints about redistricting
to echo into a void.” Id. at 2507. Rather, the Supreme Court observed that provisions of
“state constitutions can provide standards and guidance for state courts to apply.” Id. The
case before this Court asserts only North Carolina constitutional challenges to the enacted
legislative maps. Hence, this Court considers whether the North Carolina Constitution
provides the “standards and guidance” necessary to address extreme partisan
gerrymandering.

Of particular significance to this Court is Article I, § 10 of the North Carolina
Constitution. This provision, originally enacted in 1776 and contained in the “Declaration
of Rights” of our Constitution, simply states that “[a]ll elections shall be free.” The North
Carolina Supreme Court has long and consistently held that “our government is founded on
the will of the people,” that “their will is expressed by the ballot,” People ex rel. Van
Bokkelen v. Canady, 73 N.C. 198, 220 (1875), and “the object of all elections is to ascertain,
fairly and truthfully the will of the people,” Hill v. Skinner, 169 N.C. 405, 415, 86 S.E. 351,
356 (1915) (quotation omitted). The Court has also held that it is a “compelling interest” of

the state “in having fair, honest elections.” State v. Petersilie, 334 N.C. 169, 184, 432 S.E.2d



832, 840 (1993). This Court concludes, for these and other reasons more fully set out below,
that the Free Elections Clause of the North Carolina Constitution guarantees that all
elections must be conducted freely and honestly to ascertain, fairly and truthfully, the will
of the People and that this is a fundamental right of North Carolina citizens, a compelling
governmental interest, and a cornerstone of our democratic form of government.

Our understanding of the Free Elections Clause shapes the application of the Equal
Protection Clause, N.C. Const. art. I, § 19, the Freedom of Speech Clause, id. at art. I, § 12,
and the Freedom of Assembly Clause, id. at art. I, § 14, to instances of extreme partisan
gerrymandering. In the context of the constitutional guarantee that elections must be
conducted freely and honestly to ascertain, fairly and truthfully, the will of the People,
these clauses provide significant constraints against governmental conduct that disfavors
certain groups of voters or creates barriers to the free ascertainment and expression of the
will of the People.

Six years ago, this three-judge panel observed, perhaps presciently, the competing
principles that are at the heart of the case before it today: “Political losses and partisan
disadvantage are not the proper subject for judicial review, and those whose power or
influence is stripped away by shifting political winds cannot seek a remedy from courts of
law, but they must find relief from courts of public opinion in future elections.” Dickson v.
Rucho, No. 11 CVS 16896 (N.C. Super Ct. July 8, 2013). This, the Court believes, is as true
today as it was then. It is not the province of the Court to pick political winners or losers.
It is, however, most certainly the province of the Court to ensure that “future elections” in
the “courts of public opinion” are ones that freely and truthfully express the will of the
People. All elections shall be free—without that guarantee, there is no remedy or relief

at all.



This Court is acutely aware that the process employed by the General Assembly in
crafting the 2017 Enacted House and Senate maps is a process that has been used for
decades—albeit in less precise and granular detail—by Democrats and Republicans alike.
However, long standing, and even widespread, historical practices do not immunize
governmental action from constitutional scrutiny. See, e.g., Citizens United v. FEC, 558
U.S. 310, 365, 130 S. Ct. 876, 913 (2010); Reynolds v. Sims, 377 U.S. 533, 582, 84 S. Ct.
1362, 1392 (1964) (holding that malapportionment of state legislative districts violates the
Equal Protection Clause, notwithstanding that malapportionment was widespread in the
Nineteenth and early Twentieth Centuries).

With this as our guide, this Court, in exercising its duty of reviewing acts of other
branches of government to ensure that those governmental acts comport with the rights of
North Carolina citizens guaranteed by the North Carolina Constitution, concludes that the
2017 Enacted House and Senate Maps are significantly tainted in that they
unconstitutionally deprive every citizen of the right to elections for members of the General
Assembly conducted freely and honestly to ascertain, fairly and truthfully, the will of the
People. The Court bases this on the inescapable conclusion that the 2017 Enacted Maps, as
drawn, do not permit voters to freely choose their representative, but rather
representatives are choosing voters based upon sophisticated partisan sorting. It is not the
free will of the People that is fairly ascertained through extreme partisan gerrymandering.
Rather, it is the carefully crafted will of the map drawer that predominates. This Court
further concludes that the 2017 Enacted Maps are tainted by an unconstitutional
deprivation of all citizens’ rights to equal protection of law, freedom of speech, and freedom
of assembly. These conclusions are more fully set out in the following Findings of Fact and

Conclusions of Law.
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FINDINGS OF FACT
A. Republicans Drew the 2017 Plans to Maximize Their Political Power
1. Republican Mapmakers Drew the 2011 Plans

1. In the 2010 elections, as part of a national Republican effort to flip state
legislative chambers in order to gain control of redistricting after the 2010 Census,
Republicans won majorities in the North Carolina House of Representatives and the North
Carolina Senate for the first time since 1870. PX587 4 5; Tr. 867.

2. With their newfound control of both chambers of the General Assembly,
Republican legislative leaders set out to redraw the boundaries of the State’s legislative
districts. In North Carolina, legislative redistricting is performed exclusively by the
General Assembly. The Governor cannot veto redistricting bills. N.C. Const. art. II, §
22(5)(b),(c).

3. Legislative Defendant Representative David Lewis and Senator Robert
Rucho oversaw the drawing of the 2011 state House and state Senate plans (the “2011
Plans”). PX587 4 8 (Leg. Defs.” Responses to Requests for Admission); Tr. 95:17-21 (Sen.
Blue). They hired Dr. Thomas Hofeller to draw the plans. Id. § 7; Tr. 95:8-9. Dr. Hofeller
and his team drew the plans at the North Carolina Republican Party’s headquarters in
Raleigh using mapmaking software licensed by the North Carolina Republican Party.
PX587 99 10-11.

4. Legislative Defendants did not make Dr. Hofeller available to Democratic
members of the General Assembly during the 2011 redistricting process, nor did Dr.
Hofeller communicate with any Democratic members in developing the 2011 Plans. PX587
99 12-13. No Democratic member of the General Assembly saw any part of any draft of the

2011 Plans before they were publicly released. Id. 9 14.
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5. Legislative Defendants have stated in court filings that the 2011 Plans were
“designed to ensure Republican majorities in the House and Senate.” PX575 at 55 (Defs.-
Appellees’ Br. on Remand, Dickson v. Rucho, No. 201PA12-3, 2015 WL 4456364 (N.C. July
13, 2015)); see id. at 16 (“Political considerations played a significant role in the enacted
[2011] plans.”). Legislative Defendants asserted that they were “perfectly free” to engage in
constitutional partisan gerrymandering, and that they did so in constructing the 2011
Plans. PX574 at 60 (Defs.-Appellees’ Br., Dickson v. Rucho, No. 201PA12-2, 2013 WL
6710857 (N.C. Dec. 9, 2013)).

6. To “ensure Republican majorities in the House and Senate,” PX575 at 55,
Legislative Defendants and Dr. Hofeller used prior election results to construct the district
boundaries to advantage Republicans. PX587 99 6, 17. “[T]he recommendation of Tom
Hofeller” was to “create a master database that would contain all [statewide] NC elections
from the past decade . . ., each processed into a form that matches up with the 2010 VTD
geography.” PX769 at 3 (Jan. 14, 2011 memorandum to Senator Rucho). Legislative
Defendants obtained Census block-level election results from “all statewide election
contests for each general election [from] 2004-2010.” PX760.

7. When reviewing the draft plans, all members of the General Assembly had
access to a “Stat Pack” containing data on how the districts would perform using the results
of prior statewide elections. Tr. 98:4-99:9 (Sen. Blue). Specifically, the Stat Pack showed
the partisan vote share for each drafted district for each specific prior election. Id.
Members of the General Assembly viewed the Stat Pack as containing “pretty reliable
predictors of how [draft] districts would perform in the future based on how they performed

in the past.” Tr. 99:6-9 (Sen. Blue).
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8. In July 2011, the General Assembly enacted the 2011 Plans. N.C. Sess. Laws
2011-404 (House), 2011-402 (Senate). No Democrat voted for either plan, and only one
Republican voted against them. PX587 4 23-24.

9. In the 2012 elections, the parties’ vote shares for the House were nearly
evenly split across the state, with Democrats receiving 48.4% of the two-party statewide
vote. Joint Stipulation of Facts (“JSF”) q 41. But Democrats won only 43 of 120 seats
(36%). Id. 9 42. Republicans thus won a veto-proof majority in the state House—64% of the
seats (77 of 120)—despite winning just a bare majority of the statewide vote. In the Senate,
Democrats won nearly half of the statewide vote (48.8%) but won only 17 of 50 seats (34%).
Id. 99 44-45.

10. In 2014, Republican candidates for the House won 54.4% of the statewide
vote, and again won a super-majority of seats (74 of 120, or 61.6%). JSF ¥ 66. In the 2014
Senate elections, Republicans won 54.3% of statewide vote and 68% of the seats (34 of 50).
1d. q 66.

11. In 2016, Republicans again won 74 of 120 House seats, or 61.6%, this time
with 52.6% of the statewide vote. Id. 4 66. In the 2016 Senate elections, Republicans won
55.9% of the statewide vote and 70% of the seats (35 of 50). Id. 9 66.

2. The Covington Court Struck Down Certain 2011 Districts as
Unconstitutional Racial Gerrymanders

12. On May 19, 2015, a group of individual plaintiffs initiated a lawsuit—
Covington v. North Carolina, No. 1:15-CV-00399 (M.D.N.C.)—against the State Board of
Elections, Speaker Timothy Moore, President Pro Tempore Philip Berger, Chair of the
Senate Redistricting Committee, Robert Rucho, and Chair of the House Redistricting

Committee, David Lewis challenging 28 total House and Senate districts under the 2011

13



Plans as unconstitutional racial gerrymanders. This case was referenced at trial, the
related briefs, and in these findings as the “Covington case” or “Covington litigation.”

13. On August 11, 2016, the federal district court ruled for the plaintiffs as to all
of the challenged districts. Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016).
The Covington court found that racial considerations rather than political considerations
“played a primary role” with respect to the specific 28 “challenged districts” in Covington.
316 F.R.D. at 139. The Covington litigation did not involve any of the districts drawn in
2011 that are at issue in the present case.

14. Following appeal, on June 5, 2017, the U.S. Supreme Court summarily
affirmed the district court’s decision invalidating the 28 challenged districts as racial
gerrymanders. 137 S. Ct. 2211 (mem.).

15. The district court subsequently ordered briefing on whether to order
enactment of remedial maps under a timeline that would enable special elections in 2017.
Ultimately, the court declined to order special elections in 2017 and instead allowed a
longer timeline for the General Assembly to enact remedial plans. Covington v. North
Carolina, 267 F. Supp. 3d 664 (M.D.N.C. 2017).

3. The General Assembly Enacted the 2017 Plans

16. On June 30, 2017, Senator Berger appointed 15 senators—10 Republicans
and 5 Democrats—to the Senate Committee on Redistricting. PX587 § 44. Senator Hise
was appointed Chair. Id. Also on June 30, 2017, Representative Moore appointed 41
House members—28 Republicans and 13 Democrats—to the House Select Committee on
Redistricting. PX629 at 4-5. Representative Lewis was appointed Senior Chair. PX587 q
45.

17. On July 26, 2017, the Senate Redistricting Committee and the House Select

Committee on Redistricting met jointly (“Redistricting Committee”) for organizational and
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informational purposes. Covington v. North Carolina, 1:15-cv-00399, ECF No. 184-7 at 3-4.
At the meeting, Representative Lewis and Senator Hise stated that Republican leadership
would again employ Dr. Hofeller to draw the new plans. PX601 at 23:3-6; see PX587 9 46-
47. When Democratic Senator Van Duyn asked whether Dr. Hofeller would “be available to
Democrats and maybe even the Black Caucus to consult,” Representative Lewis answered
“no.” PX601 at 22:24-23:6. Representative Lewis explained that, “with the approval of the
Speaker and the President Pro Tem of the Senate,” “Dr. Hofeller is working as a consultant
to the Chairs,” i.e., as a consultant only to Legislative Defendants. Id. at 23:3-6; Tr. 101:6-
18 (Sen. Blue).

18. In explaining the choice of Dr. Hofeller to draw the 2017 Plans,
Representative Lewis stated that Dr. Hofeller was “very fluent in being able to help
legislators translate their desires” into the district lines using “the [M]aptitude program.”
PX590 at 36:17-19.

19. On August 4, 2017, at another joint meeting of the Redistricting Committees,
Representative Lewis and Senator Hise advised Committee members that the Covington
decision invalidating 28 districts on federal constitutional grounds had rendered a large
number of additional districts invalid under the Whole County Provision of the North
Carolina Constitution, and those districts would also have to be redrawn. PX602 at 2:14-
11:23.

20. At the same August 4, 2017, meeting, the Redistricting Committees allowed
31 citizens to speak for two minutes each. PX602 at 28:3-68:23. All speakers urged the
members to adopt fair maps free of partisan bias. See id.

21. At another joint meeting on August 10, 2017, the House and Senate
Redistricting Committees voted on criteria to govern the creation of the new plans. PX603

at 4:23-5:5.
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22, Representative Lewis proposed as one criterion, “election data[:] Political
consideration[s] and election results data may be used in drawing up legislative districts in
the 2017 House and Senate plans.” PX603 at 132:10-13. Representative Lewis provided no
further explanation or justification for this proposed criterion, stating only: “I believe this is
pretty self-explanatory, and I would urge members to adopt the criteria.” Id. at 132:13-15.

23. Democratic members pressed Representative Lewis for details on how Dr.
Hofeller would use elections data and for what purpose. Democratic Senator Ben Clark
asked: “You're going to collect the political data. What specifically would the Committee do
with 1t?” PX603 at 135:11-13. Representative Lewis answered that “the Committee could
look at the political data as evidence to how, perhaps, votes have been cast in the past.” Id.
at 135:15-17. When Senator Clark inquired why the Committees would consider election
results if not to predict future election outcomes, Representative Lewis stated only that “the
consideration of political data in terms of election results is an established districting
criteria, and it’s one that I propose that this committee use in drawing the map.” Id. at
141:12-16.

24, Representative Lewis had also stated that Dr. Hofeller used ten specific prior
statewide elections in drawing the 2017 Plans: the 2010 U.S. Senate election, the 2012
elections for President, Governor, and Lieutenant Governor, the 2014 U.S. Senate election,
and the 2016 elections for President, U.S. Senate, Governor, Lieutenant Governor, and
Attorney General. PX603 at 137:22-138:3.

25. The House and Senate Redistricting Committees adopted Representative
Lewis’s “election data” criterion on a straight party-line vote. PX603 at 141-48.

26. Senator Clark proposed an amendment that would prohibit the General
Assembly from seeking to maintain or establish a partisan advantage for any party in

redrawing the plans. PX603 at 166:9-167:3. Representative Lewis opposed the amendment,
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stating he “would not advocate for [its] passage.” Id. at 167:10-11. The Redistricting
Committees rejected Senator Clark’s proposal, again on a straight party-line vote. Id. at
168-74.

27. As explained in extensive detail below, Dr. Hofeller’s own files establish that
he used prior elections results and partisanship formulas to draw district boundaries to
maximize the number of seats that Republicans would win in the House and the Senate,
and to ensure that Republicans would retain majorities in both chambers. PX123 at 48-76
(Chen Rebuttal Report); PX329 at 3-35 (Cooper Rebuttal Report); PX153, PX166; PX167;
PX168; PX170; PX171; PX172; PX241; PX244; PX246; PX248; PX330; PX332; PX333;
PX334; PX335; PX336; PX337; PX340; PX342; PX344; PX345; PX346; PX347; PX350;
PX352; PX353; PX354; PX724; PX730; PX731; PX732; PX733; PX734; PX735; PX736;
PX738; PX739; PX742; PX744; PX746; PX748; PX753; PX754; PX755; PX756.

28. As a further criterion, Representative Lewis proposed incumbency
protection—namely that “reasonable efforts and political considerations may be used to
avoid pairing incumbent members of the House or Senate with another incumbent in
legislative districts drawn in 2017 House and Senate plans. The Committee may make
reasonable efforts to ensure voters have a reasonable opportunity to elect non-paired
incumbents of either party to a district in the 2017 House and Senate plans.” PX603 at
119:9-17. He clarified that the second sentence of this proposed criterion meant “simply”
that “the map makers may take reasonable efforts not to pair incumbents unduly.” Id. at
122:16-18; see PX606 at 9:24-10:1 (Sen. Hise: “The Committee adopted criteria pledging to
make reasonable efforts not to double-bunk incumbents.”).

29. The House and Senate Redistricting Committees adopted Representative
Lewis’s incumbency-protection criterion, once more on a straight-party line vote. PX603 at

125-32.
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30. The Redistricting Committees also adopted as criteria, yet again on straight
party-line votes, that they (1) would make “reasonable efforts” to “improve the compactness
of the current districts,” PX603 at 24:24-25:2; (2) would make “reasonable efforts” to “split
fewer precincts” than under the 2011 Plans, id. at 79:8-12; and (3) “may consider municipal
boundaries” in drawing the new districts, id. at 66:15-16; see id. at 98-104, 112-19 (adopting
criteria). Representative Lewis clarified that these criteria meant “trying to keep towns,
cities and precincts whole where possible.” PX607 at 10:5-6; see, e.g., PX603 at 66:22-23
(Rep. Lewis explaining that the Committees would “consider not dividing municipalities
where possible”).

31. As a final criterion, Representative Lewis proposed prohibiting the
consideration of racial data in drawing the new plans. PX603 at 148:11-15.

32. The full criteria adopted by the Committees for the 2017 Plans (the “Adopted
Criteria”) read as follows:

Equal Population. The Committees shall use the 2010 federal decennial

census data as the sole basis of population for drawing legislative districts

in the 2017 House and Senate plans. The number of persons in each

legislative district shall comply with the +/- 5 percent population deviation

standard established by Stephenson v. Bartlett, 355 N.C. 354, 562 S.E. 2d
377 (2002).

Contiguity. Legislative districts shall be comprised of contiguous territory.
Contiguity by water is sufficient.

County Groupings and Traversals. The Committees shall draw legislative
districts within county groupings as required by Stephenson v. Bartlett, 355
N.C. 354, 562 S.E. 2d 377 (2002) (Stephenson I), Stephenson v. Bartlett, 357
N.C. 301, 582 S.E.2d 247 (2003) (Stephenson II), Dickson v. Rucho, 367 N.C.
542, 766 S.E.2d 238 (2014) (Dickson I) and Dickson v. Rucho, 368 N.C. 481,
781 S.E.2d 460 (2015) (Dickson II). Within county groupings, county lines
shall not be traversed except as authorized by Stephenson I, Stephenson 11,
Dickson I, and Dickson II.

Compactness. The Committees shall make reasonable efforts to draw
legislative districts in the 2017 House and Senate plans that improve the
compactness of the current districts. In doing so, the Committees may use
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as a guide the minimum Reock (“dispersion”) and Polsby-Popper
(“perimeter”) scores identified by Richard H. Pildes and Richard G. Neimi
in Expressive Harms, “Bizarre Districts,” and Voting Rights: Evaluating
Election-District Appearances After Shaw v. Reno, 92 Mich. L. Rev. 483
(1993).

Fewer Split Precincts. The Committees shall make reasonable efforts to
draw legislative districts in the 2017 House and Senate plans that split
fewer precincts than the current legislative redistricting plans.

Municipal Boundaries. The Committees may consider municipal
boundaries when drawing legislative districts in the 2017 House and
Senate plans.

Incumbency Protection. Reasonable efforts and political considerations
may be used to avoid pairing incumbent members of the House or Senate
with another incumbent in legislative districts drawn in the 2017 House
and Senate plans. The Committees may make reasonable efforts to ensure
voters have a reasonable opportunity to elect non-paired incumbents of
either party to a district in the 2017 House and Senate plans.

Election Data. Political considerations and election results data may be
used in the drawing of legislative districts in the 2017 House and Senate
plans.

No Consideration of Racial Data. Data identifying the race of individuals
or voters shall not be used in the drawing of legislative districts in the 2017
House and Senate plans.

PX587 9 53; LDTX007.

33. On August 11, 2017, Representative Lewis and Senator Hise notified Dr.
Hofeller of the criteria adopted by the redistricting committees and “directed him to utilize
those criteria when drawing districts in the 2017 plans.” PX629 at 7. The criteria were
also placed on legislative websites for the public to view and comment. Covington v. North
Carolina, 1:15-cv-00399, ECF No. 184-9 at 193.

34. Dr. Hofeller drew the 2017 Plans under the direction of Legislative
Defendants and without consultation with any Democratic members. PX587 49 48-51, 55-
56. Representative Lewis claimed that he “primarily . . . directed how the [House] map was

produced,” and that he, Dr. Hofeller, and Republican Representative Nelson Dollar were
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the only “three people” who had even “seen it prior to its public publication.” PX590 at
40:14-21. None of Legislative Defendants’ meetings with Dr. Hofeller about the 2017
redistricting were public. PX587 4 51. Legislative Defendants did not make Dr. Hofeller
available to Democratic members during the 2017 redistricting process, nor did Dr. Hofeller
communicate with any Democratic members in developing the 2017 Plans. PX587 99 48-
49; Tr. 126:16-18 (Sen. Blue). No Democratic member of the General Assembly saw any
part of any draft of the 2017 Plans before they were publicly released. PX587 9§ 50.

35. On August 19, 2017, the proposed 2017 House plan was released on the
General Assembly website. PX629 at 7. The House Redistricting Committee made only
minor adjustments to Dr. Hofeller’s draft, swapping precincts between a few districts.
PX605 at 16:2-17:16.

36. On August 20, 2017, the proposed 2017 Senate plan was released on the
General Assembly website. PX629 at 7. At a Senate Redistricting Committee hearing on
August 24, 2017, Senator Van Duyn asked Senator Hise how prior elections data had been
used in drawing the proposed maps. PX606 at 26:4-6. Senator Hise replied that the
mapmaker, Dr. Hofeller, “did make partisan considerations when drawing particular
districts.” Id. at 26:9-10.

317. The Senate Redistricting Committee adopted only two minor amendments to
the district boundaries drawn by Dr. Hofeller. One change, proposed by Senator Clark,
moved a small population from Senate District 19 to District 21. PX606 at 49:20-52:9. The
other change, proposed by Democratic Senator Daniel Blue, swapped a few precincts
between Senate Districts 14 and 15, two heavily Democratic districts in Wake County. Id.
at 52:19-53:19. Senator Blue’s amendment passed by a unanimous vote. Id. at 67:13-19.

38. As in 2011, Stat Packs measuring the partisan performance of the draft

districts under recent elections were made available to members of the Redistricting
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Committees. Tr. 113:17-115:15 (Sen. Blue). The Stat Packs, released on August 21, 2017,
see PX629 at 7, contained information for each proposed district based on the ten statewide
elections that Representative Lewis had claimed would be used in drawing the 2017 Plans.
PX591; PX597.

39. Following the public release of the draft House and Senate maps, Legislative
Defendants held public meetings on August 22, 2017, in Raleigh and at six satellite
locations across the state. PX607 at 7:22-8:11, 9:1-3. Many citizens spoke at the meetings
and expressed grave concerns about the draft maps. As Senator Blue testified,
“overwhelmingly they were saying that they wanted districts drawn that were not partisan
in nature.” Tr. 105:8-12.

40. On August 24, 2017, the Senate Redistricting Committee adopted the Senate
plan drawn by Dr. Hofeller with the minor modifications discussed above. PX606 at 131:10-
23. The next day, the House Redistricting Committee adopted Dr. Hofeller’s proposed
House plan, also with the minor modifications discussed above. PX605 at 120:2-125:25.

41. During a Floor Session Hearing on August 28, 2017, Representative Lewis
proposed an amendment to modify several House districts in Wake County. PX590 at
30:13-32:2. The amendment passed on a straight party-line vote. Id. at 31:18-32:2.

42, On August 31, 2017, the General Assembly passed the House plan
(designated HB 927) and the Senate plan (designated SB 691), with only a few minor
modifications from the versions passed by the Committees. PX629 at 8-9; see PX627 (HB
927); PX628 (SB 691). No Democratic Senator voted in favor of either plan. PX587 9 71.
The lone Democratic member of the House who voted for the plans was Representative
William Brisson, who switched to become a Republican several months later. Id.

43. The 2017 Plans altered 79 House districts and 35 Senate districts from the

2011 Plans. JSF 99 169-70.

21



4. The Covington Special Master Redrew Several Districts That
Remained Racially Gerrymandered

44, On September 15, 2017, the Covington plaintiffs filed an objection to the 2017
draft plans, alleging that Senate Districts 21 and 28 and House Districts 57 and 21 were
still racial gerrymanders. Covington v. North Carolina, 283 F. Supp. 3d 410, 429 (M.D.N.C.
2018). The Covington Court agreed. Id. at 429-42. The court further held that the General
Assembly’s changes to five House districts (36, 37, 40, 41, and 105) violated the North
Carolina Constitution’s prohibition on mid-decade redistricting. Id. at 443-45.

45. The court appointed Dr. Nathaniel Persily as a Special Master to assist in
redrawing the districts for which the court had sustained the plaintiffs’ objections. To cure
the racially gerrymandered districts, the Special Master made adjustments to certain
neighboring districts as well. Covington, ECF No. 220 at 46, 64. The court adopted the
Special Master’s recommended changes to all of these districts. 283 F. Supp. 3d at 458.

46. The Special Master also restored the districts that the court had found were
redrawn in violation of the ban on mid-decade redistricting to the 2011 versions of those
districts. Covington, 283 F. Supp. 3d at 456-58. The court adopted these changes as well.
Id.

47. On June 28, 2018, the U.S. Supreme Court affirmed the district court’s
adoption of the Special Master’s remedial plans for House Districts 21 and 57 (and the
adjoining districts, 22, 59, 61, and 62) and Senate Districts 21 and 28 (and the adjoining
districts, 19, 24, and 27). North Carolina v. Covington, 138 S. Ct. 2548, 2553-54 (2018).
But the U.S. Supreme Court reversed the district court’s adoption of the Special Master’s
plans for the districts allegedly enacted in violation of the mid-decade redistricting
prohibition, holding that the court’s remedial authority was limited to curing the racial

gerrymanders and nothing more. Id. at 2554-55.
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48. Ultimately, the Special Master’s Final Report altered the following districts:
Senate Districts 19, 21, 24, 27, 28; House Districts 21, 22, 57, 59, 61. LDTX159. The
Special Master also reviewed the 2017 Enacted Plan and chose to keep the General
Assembly’s version of House Districts 58 and 60 in his recommended changes. Id.

49. Plaintiffs in this case do not challenge the following districts that were
altered by the Covington Special Master: House Districts 21, 22, 57, 61, 62; Senate Districts
19, 21, 24, 28.

B. The 2017 Plans Were Designed Intentionally and Effectively to
Maximize Republican Partisan Advantage on a Statewide Basis

1. Legislative Defendants Admitted That They Were Drawing the
2017 Plans for Partisan Gain

50. At trial, there was little meaningful dispute that Legislative Defendants
drew the 2017 Plans to advantage Republicans and reduce the effectiveness of Democratic
votes.

51. The 2017 Adopted Criteria expressly provided for the use of “election data” in
drawing the 2017 Plans. LDTXO007. The Joint Select Committee on Redistricting
considered results from 10 statewide elections, captured in Stat Packs available to
legislators when they considered whether to adopt Dr. Hofeller’s draft House and Senate
plans. Tr. 113:17-115:15. The Stat Packs demonstrated that, under those 10 statewide
elections, Republicans would be expected to win between 72 and 82 seats in the House and
between 31 and 35 seats in the Senate. PX591; PX597. In other words, Republicans would
win a supermajority in both chambers of the General Assembly under each and every one of
the 10 statewide elections used to evaluate the 2017 Plans (72 seats provides a
supermajority in the House and 30 seats does in the Senate).

52. As Senator Blue testified, the election data used by Legislative Defendants—

and in particular the performance of the proposed House and Senate plans under the range
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of 10 prior statewide elections—revealed that the plans were “designed specifically to
preserve the supermajority” that the Republican Party had gained under the 2011 Plans.
Tr. 115:19-22.

53. At the Senate Redistricting Committee hearing on August 24, 2017, Senator
Hise confirmed that the mapmaker, Dr. Hofeller, “did make partisan considerations when
drawing particular districts” in 2017. PX606 at 26:9-10. And as discussed above,
Legislative Defendants stated in prior court filings that the districts drawn in 2011 were
“designed to ensure Republican majorities in the House and Senate.” PX575 at 16, 55
(Dickson v. Rucho, No. 201PA12-3, 2015 WL 4456364 (N.C. July 13, 2015)).

2. Dr. Hofeller’s Files Establish That the Predominant Goal Was
to Maximize Republican Partisan Advantage

54, Files from Dr. Hofeller’s storage devices provide direct evidence of Dr.
Hofeller’s predominant focus on maximizing Republican partisan advantage in creating the
2017 Plans. The Court specifically finds, based upon the direct and circumstantial evidence
of record, that the partisan intent demonstrated in Dr. Hofeller’s files, as detailed below, is
attributable to Legislative Defendants inasmuch that Dr. Hofeller, at all relevant times,
worked under the direction of, and in concert with, Legislative Defendants. See, e.g., FOF §
F.7.

55. Plaintiffs obtained this evidence through a subpoena to Dr. Hofeller’s
daughter. PX676; PX781 (S. Hofeller deposition). Plaintiffs issued the subpoena to Ms.
Hofeller on February 13, 2019 and provided notice to all other parties the same day.
PX676. After no party objected to the subpoena, on March 13, 2019, Ms. Hofeller produced
22 electronic storage devices that had belonged to her father and that her mother gave her

after Dr. Hofeller’s death. PX781 at 1-43. The Hofeller files admitted into evidence at trial
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all came from these storage devices. PX123 at 2, 39, 48 (Chen Rebuttal Report); PX329 at
3-4 (Cooper Rebuttal Report).2

56. This Court granted Plaintiffs’ pretrial motion in limine to admit the relevant
files from Dr. Hofeller’s storage devices, finding sufficient evidence of authenticity and
chain of custody. As the Court suggested in its pretrial ruling, and now holds, these files
are public records pursuant to N.C. Gen. Stat. § 120-133(a) and Dr. Hofeller’s contract with
the General Assembly to draw the 2017 Plans. PX641. The Court denied Legislative
Defendants’ motion in limine to exclude the Hofeller files based on purported misconduct by
Plaintiffs or their counsel.

57. Dr. Hofeller maintained two folders related to the 2017 redistricting, titled
“NC 2017 Redistricting” and “2017 Redistricting.” Tr. 449:20-450:5. Plaintiffs’ expert Dr.
Chen reviewed the entire contents of these two folders and found that, other than verifying
that draft districts met the equal population and county grouping requirements, the files
exhibited a consistent focus on partisan considerations. PX123 at 76 (Chen Rebuttal
Report); Tr. 450:6-13. Among the hundreds of files in these two folders, there were a “few
files” that report on VTD and county splits, “[bJut beyond these few files,” these hundreds of
files focused overwhelmingly on each party’s expected vote share in the draft districts and
on the identities and party affiliations of the incumbent members in each district. PX123 at
76 (Chen Rebuttal Report). The fact that these folders focused overwhelmingly on partisan
considerations is persuasive evidence that partisan intent predominated in the drawing of

the 2017 Plans.

2 The Court at trial allowed the parties to admit expert reports as “corroborative evidence”—i.e., as
evidence that “tends to add weight or credibility” to the experts’ testimony. State v. Gareell, 363 N.C. 10, 40,
678 S.E.2d 618, 637 (2009); see Tr. 537:8-538:7.
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a. Dr. Hofeller’s partisanship formulas

58. The specific contents of the two folders confirm Dr. Hofeller’s focus on
Republican partisan advantage. In the folders, Dr. Hofeller had three partisanship
formulas. First, as reflected in a Microsoft Word document titled “FORMULA FOR
POLITICAL ANALYSIS OF LEGISLATIVE DISTRICTS,” Dr. Hofeller used a formula that
measured the average Republican vote share in each VTD across nine statewide elections
from 2008 to 2014. Tr. 450:24-451:15; PX123 at 49-52 (Chen Rebuttal Report). These nine
elections were different from the ten elections Representative Lewis claimed would be used.
Tr. 451:20-452:6. Dr. Hofeller used this partisanship formula based on 2008-2014 elections
to measure the partisanship of his draft districts through at least July 2017, Tr. 452:7-10,
by which point he had already substantially completed drawing preliminary drafts for most
of the final districts, FOF § F.7. Plaintiffs’ Exhibit 153 is a screenshot of Dr. Hofeller’s
Microsoft Word document containing this partisanship formula:

Dr. Hofeller's "FORMULA FOR POLITICAL ANALYSIS OF LEGISLATIVE
DISTRICTS.doc"

FORMULA FOR POLITICAL ANALYSIS OF LEGISLATIVE DISTRICTS
USING 2-PARTY VOTE

(GO8P_RV+GO8G_RV+G08S_RV+GO8K_RV+ G12P_RV+G12G_RV+G120_RV+ G10S_RV+
G14S_RV)/(GOSP_DV+ GOSP_RV+ GOSG_DV+ GO8G_RV+ GO8S_DV+ GOBS_RV+ GOSK_DV+
GOSK_RV+ G12P_DV+ G12P_RV+G12G_DV+ G12G_RV+G120_DV+G120_RV+ G10S_DV+
G10S_RV+G14S_DV+ G14S_RV)

2008 President

2008 Governor

2008 U. S. Senate

2008 insurance Commissioner
2010 U. S. Senate

2012 President

2012 Governor

2012 Commissioner of Labor
2014 U. S. Senate

59. Dr. Hofeller’s second partisanship formula was based on the ten statewide
elections from 2010-2016 that Representative Lewis claimed would be used in 2017. Tr.
452:12-453:21. Dr. Hofeller did not employ this formula, however, in the Excel worksheets

where he analyzed the partisanship of his draft districts. Tr. 453:12-17.
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60. Dr. Hofeller’s final partisanship formula, titled “Off Year,” was based on the
results of statewide elections during non-Presidential election years, namely 2010 and
2014. Tr. 453:22-454:9; PX123 at 65 (Chen Rebuttal Report). It is apparent that Dr.
Hofeller used this formula to evaluate how his districts might perform in non-Presidential
years. Tr. 454:10-17.

61. Dr. Hofeller’'s “NC 2017 Redistricting” and “2017 Redistricting” folders
contain numerous Microsoft Excel spreadsheets analyzing partisan considerations, using
his partisanship formulas, for the draft House and Senate plans that he was developing and
modifying from November 2016 through June 2017. See PX123 at 53-64 (Chen Rebuttal
Report).

62. First, Dr. Hofeller placed a special focus on how many of his draft House and
Senate districts had an average Republican vote share of 53% or higher using his
partisanship formulas. For instance, in a spreadsheet last modified on November 26, 2016,
analyzing a draft Senate plan, Dr. Hofeller wrote “23 Under 53%” at the bottom to indicate
the number of draft districts for which Democrats had less than a 53% vote share and
Republicans had a 563% or higher vote share. Tr. 456:14-20; PX248 at 2. In other words, as
shown in Plaintiffs’ Exhibit 248 below, Dr. Hofeller projected that 27 of the 50 districts in

this draft Senate plan would have a Republican vote share at or above 53%.
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Dr. Hofeller's Draft Plan File: "Senate Minimum-Partisan-Members.xlsx" (November 26, 2016)

New 2016 Senate Plan

Group Type Dist Avg R Incumbent Pty| Note | Old AveR

New 1 52.70%]Cook R

Old 2 60.16%]Sanderson R

New 3 Smith-Ingram D

New 4 Horner R HH#

New 5 45.94%| Davis D

Old 6 59.16%]Brown R

New 7 50.94%]Pate R

Old 8 54.69%]Rabon R

Old 9 53.05%]Lee R

New 10 55.32%)Jackson R

New 11 54.35%]Bryant D H#

New 12 Rahin R

Old 13 Britt R Hi
Wake-Franklin 14 Blue D
Wake-Franklin b Alexander R
Wake-Franklin 16 Chaudhuri D
Wake-Franklin 17 54.36%|Barringer R
Wake-Franklin 18 52.70%|Barefoot R
Cumberland 19 50.64%|Meredith R

New 20 McKissick D
Cumberland 21 Clark D

New 22 Woodard D

Old 23 Foushee D

New 24 56.91%]Gunn R

New 25 51.51%]McInnis R

New 26 59.18%|Berger R

New 27 58.05%[Wade R

New 28 -Robinson D

New 29 60.90%[Tillman R

New 30 60.87%]Randleman,Ballard R.R #

New 31 64.87%]Brock, Krawiec R,R #

New 32 -Lowe D

Old 33 65.39%]Dunn R

New 34 66.29%]Vacant R #

Old 35 65.63%|Tucker R

Old 36 61.81%|Newton R
Mecklenburg 37 Vacant D #
Mecklenburg 38 Jackson D
Mecklenburg 39 63.97%|Bishop R
Mecklenburg 40 Waddell D
Mecklenburg 41 49.66%|Ford, Tarte D,R]| #H##

Old 42 65.81%]Wells R

New 43 62.82%)Jarromgtpm R

New 44 62.81%]Curtis R

New 45 64.46%]vacant R #

New 46 63.85%]Danniel R

old 47 59.28%]|Hise R

Old 48 58.81%)Edwards R

Old 49 Van Duyn D

Oold 50 56.29%)Davis R

Notes: # = Double Bunk or Vacant, ## = Partisan Mismatch
23 Under 53%
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63. In subsequent June 2017 spreadsheets analyzing draft House and Senate
plans, Dr. Hofeller color-coded the districts to differentiate between districts that had
slightly-under and slightly-over a 53% expected Republican vote share. Dr. Hofeller shaded
the “Avg R” column yellow for draft districts with an expected Republican vote share of 50-
53%, and shaded cells in the column a peach color for districts with an expected Republican
vote share of 53-55%. Tr. 460:6-461:8, 464:19-465:11; PX244; PX241; PX246; PX123 at 66
(Chen Rebuttal Report).

64. Dr. Hofeller stratified all of the Republican-leaning districts in his draft
House and Senate plans using highly granular gradations. Tr. 461:1-8, 463:6-25, 465:16-
466:20; PX241 at 3; PX244 at 2; PX246 at 3. As illustrated in Plaintiffs’ Exhibits 244 below,
Dr. Hofeller counted how many districts in each draft House and Senate plan had between
a 50-53%, 53-55%, 55-60%, 60-65%, and 65%-100% expected Republican vote share. Id. In
contrast, Dr. Hofeller did not analyze Democratic-leaning districts with such granularity.
Whereas Dr. Hofeller analyzed the Republican-leaning districts in five different bands, he
analyzed Democratic-leaning districts in just two bands of 0-45% Republican vote share and

45-50% Republican vote share. Tr. 466:1-20; PX241 at 3; PX244 at 2; PX246 at 3.
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Dr. Hofeller's Draft Plan File: "NC Senate Minimum Partisan J-2" (June 13, 2017)

New 2016 Senate Plan

Group Type Dist Avg R 14 Sen% Incumbent Pty] Note | OldAveR| 11til7
New 1 47.94% 52.31% [Cook 53.54% -5.60%
old 2 | CONE e 5= n derson 60.16%] ©0.00%
New 3 40.10% 43.10% |Smith-Ingram 34.18% 5.93%
New 4 37.39% 39.24% [Horner Hit 31.88% 5.51%
New 5 45.94% 48.68% |Davis 36.80% 9.15%
Old 6 59.16% Brown 59.16% 0.00%
New 7 50.94% Pate 59.37% -8.43%
Old 8 54.69% 56.14% JRabon 54.69% 0.00%
Old g 53.05% 51.05% [Lee 53.05% 0.00%
New 10 54.75% 57.91% JJackson 57.13% -2.38%
New 11 54.47% 56.42% [Bryant Hi 57.61% -3.13%
New 12 57.19% 58.83% [Rabin 57.19% 0.00%
Old 13 41.09% 47.12% |Britt Hit 41.09% 0.00%

Wake-Franklin 14 25.37% 22.89% |[Blue 25.54% -0.17%
Wake-Franklin 15 53.04% 49.97% [JAlexander 53.32% -0.28%
Wake-Franklin 16 39.77% 35.22% [Chaudhuri 38.80% 0.97%
Wake-Franklin 17 54.36% 51.52% |[Barringer 53.45% 0.91%
Wake-Franklin 18 52.57% Barefoot 52.76% -0.19%

Cumberland 19 50.79% Meredith 49.30% 1.48%
New 20 20.93% 18.06% [McKissick 24.15% -3.23%

Cumberland 21 29.52% 29.98% [Clark 30.53% -1.01%
New 22 40.57% 39.77% [Woodard 37.71% 2.86%
Old 23 34.84% 31.50% [Foushee 34.84% 0.00%
New 24 56.91% 58.10% [Gunn 59.06% -2.14%
New 25 51.51% Mclnnis 55.19% -3.68%
New 26 59.18% Berger 57.51% 1.67%
New 27 57.95% 56.89% [wade 55.06% 2.90%
New 28 22.97% 22.18% JRobinson 18.65% 4.32%
New 29 Tillman 67.04% -6.14%
New 30 Randleman,Ballard # 66.15% -5.28%
New 31 ERrL MM Brock, Krawiec # 62.71% 2.16%
New 32 31.20%] -0.78%
Old 33 65.39% 68.87% 65.39% 0.00%
New 34 66.29% 67.96% # 63.53% 2.76%
Old 35 65.63% 65.84% 65.36% 0.27%
old 36 62.18% -0.38%

Mecklenburg 37 31.35% 29.21% [Vacant # 37.87% -6.52%

Mecklenburg 38 28.06% 23.76% Qackson 23.36% 4.70%

Mecklenburg 39 59.63% |[Bishop 651.93% 2.03%

Mecklenburg 40 29.05% 25.80% [waddell 20.96% 8.09%

Mecklenburg 41 | 49.59% | 45.44% [Ford, Tarte [DR] #ux 57.53%] -7.94%
Old 42 65.81% 67.05% 65.81% 0.00%
New 43 62.82% 0.00%
New 44 65.66% -2.85%
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Group Type Dist 14 Sen% Incumbent Pty] Note | OldAveR] 11til7
New 45 Vacant # 61.05% 3.41%
New 46 Danniel 58.59% 5.26%
Old a7 59.28% Hise 59.28% 0.00%
Old 48 58.81% 58.70% [Edwards 58.81% 0.00%
Old 49 40.90% 38.15% [Vvan Duyn 40.90% 0.00%
Old 50 56.29% 58.76% [Davis 56.29% 0.00%

Pressure Points for GOP Incumbents:

1. Sen. Cook in District 1 {Northeast Coast) is now in a toss-up district

2. Sentors Randleman & Ballard are double-bunked in a strong GOP District 30 (Northwest of State).
3.Senators Brock & Krawiec are double-bunked in a strong GOP District 31(Davie & Forsyth)

4. Senators Tate [R] & Ford [D] are double-bunked in a leaning-Dem. District 41 (N. Mecklenburg).
5. There are 2 strong GOP and 1 Strong Dem vacant districts (34, 37 and 45).

6. 34% (12) of Republican Incumbents do not have to run in a Special Election.

7. 12% (2) Democrats do not have to run in a Special Election.

Notes: # = Double Bunk or Vacant, ## = Partisan Mismatch

Average Republican 2014 Republican Senate
65-100 4 4 65-100 7 7
60-65 10 14 60-65 9 16
55-60 8 22 55-60 9 25
53-55 6 28 53-55 4 29
50-53 4 32 50-53 3 32
45-50 3 35 45-50 a 36
0-45 15 50 0-45 14 50
50 50

65. The Court finds that Dr. Hofeller’s granular sorting and analysis of
Republican-leaning districts—and his particular emphasis on districts with an over-53%
expected Republican vote share—provide substantial evidence of the partisan intent and
effects of the 2017 plans. The evidence establishes that Dr. Hofeller drew the 2017 Plans
very precisely to create as many “safe” Republican districts as possible, so that Republicans
would maintain their supermajorities, or at least majorities even in a strong election year
for Democrats. Tr. 456:21-457:25. For instance, Dr. Hofeller’s June 13, 2017, spreadsheet
above estimated that 28 of 50 draft Senate districts had an expected Republican vote share
above 53%, PX244 at 2, and Dr. Hofeller’s June 14, 2017 spreadsheet for a draft House map
estimated that 74 of 120 districts in the draft House plan had an expected Republican vote
share above 53%, PX246 at 3. The Court is persuaded that Dr. Hofeller drew the maps

with an intent to preserve Republicans’ control of the House and Senate.
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66. As further evidence of partisan intent, using his partisanship formula, Dr.
Hofeller calculated the difference in the Republican vote share between the new draft
version of each district and the prior 2011 version of that district, showing precisely how his
draft plans would alter the partisanship of each district. Tr. 459:8-460:5; PX241; PX244;
PX246; PX248.

67. Dr. Hofeller’s spreadsheets also highlighted in yellow many of North
Carolina’s largest and most-Democratic counties, such as Wake, Mecklenburg, Cumberland,
Forsyth, and Guilford Counties. Tr. 461:9-462:2, 468:9-20; PX244; PX246. As Dr. Chen
explained, the spreadsheets show Dr. Hofeller’s specific focus on trying to “squeeze out” as
many Republican-leaning districts as he could in these counties. Id.

68. For both his draft House and Senate plans, Dr. Hofeller analyzed what he
described as “Pressure Points for GOP Incumbents.” Tr. 462:3-463:5, 467:7-468:8; PX244 at
2; PX246 at 2. He analyzed draft districts that could create concerns or vulnerabilities for
Republican incumbents. Id. Dr. Chen did not find any comparable analysis by Dr. Hofeller
of “pressure points” for Democratic incumbents. Id. Dr. Hofeller’s spreadsheets contradict
Legislative Defendants’ contention at trial that the 2017 Plans sought to place all
incumbents in politically favorable districts. It is clear from Dr. Hofeller’s files that the
mapmaker predominantly focused on benefitting and electorally protecting Republican
incumbents and not Democratic incumbents.

69. Dr. Hofeller’s spreadsheets also reveal that he evaluated the partisanship of
draft maps created by Campbell University Law students at an exercise by Common Cause.
In 2017, Common Cause invited two Campbell Law students to draw new legislative maps
without using political data. Bob Phillips, the Executive Director of Common Cause North
Carolina, testified that the purpose of the exercise was to raise awareness and show how a

nonpartisan redistricting process could occur. Tr. 53:17-54:14.
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70. Emails introduced at trial reveal that, in late June 2017, an aide to
Legislative Defendants asked the General Assembly’s legislative services office for copies of
the “block assignments files” for the simulated maps created by the Campbell Law
students. PX757. Common Cause had the Campbell Law students create the maps using
the General Assembly’s public computer because it had Maptitude installed on it. Tr.
55:18-56:17. Within roughly a week, Dr. Hofeller had created Excel spreadsheets analyzing
the partisanship of the Campbell Law students’ simulated districts. Tr. 471:6-472:15;
PX167; PX170; PX123 at 70-75 (Chen Rebuttal Report). In spreadsheets last modified on
July 5 and 8, 2017, Dr. Hofeller scored every one of the Campbell Law students’ House and
Senate districts using his partisanship formula derived from the 2008-2014 statewide
elections. Id. Dr. Hofeller then evaluated, for every district, whether Republicans could
obtain a “Better Possible” district than the version the Campbell Law students had drawn,
with Dr. Hofeller writing “No,” “Yes,” or “Little” for each district. Tr. 473:8-474:6; PX168;
PX123 at 70-71 (Chen Rebuttal Report).

71. The final enacted 2017 House plan contains two county groupings, with four
districts in total, that match the districts in those county groupings drawn by the Campbell
Law students. Tr. 474:7-475:23; PX123 at 71. Those two groupings—Nash-Franklin and
Granville-Person-Vance-Warren—are two small groupings for which there are a very
limited number of ways to draw the groupings, and the Campbell Law students happened
to draw these groupings in the way that is most favorable to Republicans. Id.

72. Dr. Chen thus concluded that Dr. Hofeller evaluated the partisanship of all of
the Campbell Law students’ districts and then included in the 2017 maps four districts for
which the students happened to draw the districts in the way maximally favorable to
Republicans. Id. The Court agrees with Dr. Chen’s assessment, which went unrebutted by

Legislative Defendants at trial.
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b. Dr. Hofeller’'s Maptitude files

73. Dr. Hofeller’s Maptitude files from his storage devices further demonstrate
that partisanship considerations were “front and center” in his drafting of the relevant
districts in both 2011 and 2017. Tr. 944:5-15, 968:4-5 (Dr. Cooper). The Maptitude files
remove any doubt that Dr. Hofeller “was clearly working with partisan data on the same
maps at the same time that he [was] drawing lines for our state,” all to maximize
Republican partisan advantage. Tr. 945:4-11.

74. As Dr. Cooper explained, the Maptitude files indicate that Dr. Hofeller used
partisanship formulas, along with multiple color-coding systems to visually depict
partisanship on his draft maps, in order to deliberately pack and crack Democratic voters
into particular districts with precision. Tr. 939:1-940:12, 944:9-945:8; PX329 at 3-4 (Cooper
Rebuttal Report).

75. In the “NC Senate J-24” Maptitude file last modified in July 2017, Dr.
Hofeller calculated the Republican vote share for each North Carolina VTD based on his
formula using nine statewide elections from 2008-2014. PX330; Tr. 939:9-940:2, 942:22-
943:2; PX565. Dr. Hofeller then color-coded the VI'Ds on the “Map” window based on this
partisanship formula, using more granular stratifications for competitive and Republican-
leaning VTDs than for Democratic-leaning VTDs, just as he had done in his Excel
spreadsheets assessing district-wide partisanship. Tr. 944:16-21. Dr. Hofeller used a
“traffic light” color-coding scheme, in which he shaded Democratic-leaning VI'Ds pink and
red, Republican-leaning VT Ds green, and more competitive VI'Ds yellow. Tr. 940:23-941:4.
Plaintiffs’ Exhibit 335 below is one example of Dr. Hofeller’s use of this color-coding scheme.
As is apparent in the example below and discussed in more detail with respect to additional
county groupings discussed below, Dr. Hofeller drew district boundaries based on this color-

coded partisanship data with remarkable precision.
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Figure 6: Partisan Targeting in Senate Districts 31 and 32
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76. Dr. Hofeller used the same partisanship formula in his Maptitude files
containing draft 2017 House districts. Tr. 979:6-19; PX337; PX329 at 13 (Cooper Rebuttal
Report). Dr. Hofeller also employed a color-coding system to visually represent the
partisanship scores for each VTD in his 2017 House plan, but with the more familiar red
coloring for Republican-leaning VTDs, blue for Democratic-leaning VIDs, and yellow and
green for more competitive VI'Ds. Tr. 979:20-980:19; PX329 at 13 (Cooper Rebuttal
Report). For example, Dr. Hofeller’s Maptitude file labeled “NC House J-25,” which he
created on June 26, 2017, and last modified on August 7, 2017, depicted boundaries (in red)
of House Districts 8, 9, and 12 in the Pitt-Lenoir House county grouping. Tr. 981:2-5;
PX340; PX562. Plaintiffs’ Exhibit 340 below shows that Dr. Hofeller used his color-coding
system to pack the bluest VT'Ds in Pitt County into House District 8. Tr. 982:1-7, 983:5-

984:7; PX340; PX329 at 16 (Cooper Rebuttal Report).
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Figure 11: Partisan Targeting in House Districts 8,9, and 12

R Megenuce for Tedkstacting [Lcessad tr Froeeie geof
Bl S0t Mw [Datrdew Selectin Took Badanaing Window Hep
SRR R ONVA /E SLAER LAaF o 0fd@w LY m Ry
|3 @ [ CwnxPlace
e
|80 B et
|2 @ [T voteg Dot
< Fopalation
§ e
o Theme Forvuia Fisdai 11
[T Cehee
Bl o000 1e 0 2000
[ 23000 1 03500
[ 63500 12 0400
3 04000 te 0000
[ 04500 te 05000
[ caccateasxo
[ 0350 te 05000
B 2500012 1,000
me[] o~ '
{# @ [E Courey
=0 Wter dves
weo s
PO 8 memre Hauwe D116 gemenlc

..........

717. Dr. Hofeller similarly used a partisanship formula and color-coding scheme in
drawing the districts at issue in this case enacted in 2011 and kept unchanged in 2017. Tr.
991:9-992:6, 994:4-996:11; PX347; PX350; PX352; PX329 at 23, 27, 30 (Cooper Rebuttal
Report). For example, Dr. Hofeller’s Maptitude file titled “NC House w New Raleigh - June
28,” which was last modified on June 30, 2011, contained Dr. Hofeller’s drafts of the 2011
House districts at issue in this case. Tr. 995:20-997:11; PX329 at 30-35; PX564. There, Dr.
Hofeller scored the partisanship of each VT'D using the results of the 2008 Presidential
election and then colored each VTD based on those results, with Democratic-leaning VI'Ds
shaded blue, Republican-leaning VI'Ds shaded red, and competitive VI'Ds shaded yellow
and tan. Id. Plaintiffs’ Exhibit 353 below is an example of Dr. Hofeller’s use of this
partisanship data to draw the 2011 House districts—in this example, to crack Democratic

voters across House Districts 55, 68, and 69.

36



Figure 25: Partisan Targeting in House Districts 55, 68, and 69
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78. Legislative Defendants offered no additional files from Dr. Hofeller’s storage
devices to rebut Dr. Chen’s and Dr. Cooper’s analyses. They offered no plausible
alternative explanation of Dr. Hofeller’s intent as he drew the State’s House and Senate
districts in 2011 and 2017.

3. Plaintiffs’ Experts Established that the Plans Are Extreme

Partisan Gerrymanders Designed to Ensure Republican
Control

79. The analysis and conclusions of Plaintiffs’ experts further establish that the
2017 Plans are extreme partisan outliers intentionally and carefully designed to maximize
Republican advantage and to ensure Republican majorities in both chambers of the General
Assembly. Three of Plaintiffs’ experts—Drs. Chen, Mattingly, and Pegden—employed
computer simulations to generate alternative House and Senate plans to serve as a baseline

for comparison to each enacted plan. Even though these experts employed different
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methodologies, each expert found that the enacted plans are extreme outliers that could
only have resulted from an intentional effort to secure Republican advantage on a statewide
basis. Plaintiffs’ fourth expert, Dr. Christopher Cooper, explained how this gerrymandering
was carried out across the State. The Court gives great weight to the analysis and
conclusions, to the extent set forth below, of each of Plaintiffs’ experts individually, and the
Court finds that the consistent findings of each of these experts, using different
methodologies, powerfully reinforce that the 2017 Plans are extreme, intentional, and
effective partisan gerrymanders.

a. Dr. Jowei Chen

80. Plaintiffs’ expert Jowei Chen, Ph.D., is an Associate Professor in the
Department of Political Science at the University of Michigan, Ann Arbor. Tr. 237:6-9. Dr.
Chen has extensive experience in redistricting matters. Tr. 238:2-239:3 (Dr. Chen). By the
admission of Intervenor Defendants’ own expert, Dr. Chen is one of the “foremost political
science scholars on the question of political geography” and how it can impact the partisan
composition of a legislative body. Tr. 2220:14-18 (Dr. Barber). Dr. Chen also helped
pioneer the methodology of using computer simulations to evaluate the partisan bias of a
redistricting plan, and he has published four peer-reviewed articles employing this
approach since 2013. Tr. 240:1-241:2; PX2. The Court accepted Dr. Chen in this case as an
expert in redistricting, political geography, and geographic information systems (“GIS”).
Tr. 245:4-8.

81. Dr. Chen has presented expert testimony regarding his simulation
methodology in numerous prior partisan gerrymandering lawsuits, and his analysis has
been consistently credited and relied upon by the courts in these cases. Tr. 241:15-242:19;
see League of Women Voters v. Commonwealth, 178 A.3d 737, 818 (Pa. 2018) (finding “Dr.

Chen’s expert testimony” to be “[p]lerhaps the most compelling evidence” in invalidating
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Pennsylvania’s congressional plan as an unconstitutional partisan gerrymander); Raleigh
Wake Citizens Ass’n v. Wake Cty. Bd. of Elecs., 827 F.3d 333, 344 (4th Cir. 2016) (“[T]he
district court clearly and reversibly erred in rejecting Dr. Chen’s expert testimony.”);
League of Women Voters of Mich. v. Benson, 373 F. Supp. 3d 867, 907 (E.D. Mich. 2019)
(“[TThe Court has determined that Dr. Chen’s data and expert findings are reliable.”);
Common Cause v. Rucho, 279 F. Supp. 3d 587, 666 (M.D.N.C.), vacated on other grounds,
138 S. Ct. 2679 (2018) (“Dr. Mattingly’s and Dr. Chen’s simulation analyses not only
evidence the General Assembly’s discriminatory intent, but also provide evidence of the
2016 Plan’s discriminatory effects.”); City of Greensboro v. Guilford Cty. Bd. of Elecs., 251 F.
Supp. 3d 935, 943 (M.D.N.C. 2017) (relying upon the “computer simulations by Dr. Jowei
Chen” to find impermissible partisan intent).

82. Using his simulation methodology, Dr. Chen analyzed whether partisan
intent predominated in the drawing of the 2017 Plans and subordinated the traditional
nonpartisan districting principles of compactness and avoiding the splitting of
municipalities and VT'Ds. Tr. 245:13-17, 248:6-18. Dr. Chen further analyzed the effects of
the 2017 Plans on the number of Democratic-leaning House and Senate districts statewide.
Tr. 247:6-10.

83. Based on his analysis, Dr. Chen concluded that partisan intent predominated
over the traditional districting criteria in drawing the current House and Senate districts,
that the Republican advantage under the 2017 Plans cannot be explained by North
Carolina’s political geography, and that the effect of the 2017 Plans is to produce fewer
Democratic-leaning districts than would exist if the map-drawing process had followed
traditional districting principles. Tr. 246:18-22, 247:12-18, 248:20-249:1; PX1 at 3-4 (Chen
Report). With respect to the effects in particular, Dr. Chen found that the gap between the

enacted 2017 Plans and the nonpartisan simulated plans in terms of Democratic-leaning
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districts gets wider in electoral environments more favorable to Democrats, and is widest
around the point when Democrats would win majorities in the House or Senate under the
simulated nonpartisan plans. Tr. 247:25-248:3, 296:7-24, 330:17-23. The Court gives great
weight to Dr. Chen’s findings and, to the extent set forth below, adopts his conclusions.

84. In what Dr. Chen described as his Simulation Set 1, Dr. Chen programmed
his algorithm to follow the traditional districting principles embodied within the Adopted
Criteria. Tr. 281:12-16. In addition to following the equal population and contiguity
requirements, as well as conforming to the same county groupings and number of county
traversals that exist under the 2017 Plans, Dr. Chen programmed his algorithm to
prioritize the traditional districting principles set forth in the Adopted Criteria of
compactness, avoiding splitting municipalities, and avoiding splitting VI'Ds. Tr. 251:18-
259:10; PX1 at 10-18 (Chen report).

85. Dr. Chen explained that, other than the county traversals requirement, his
algorithm did not attempt to “maximize or optimize” any one criterion. Tr. 262:24-263:3.
Rather, the algorithm equally weighted the criteria of compactness, avoiding splitting
municipalities, and avoiding splitting VI'Ds. Tr. 263:4-12. In creating districts within each
county grouping, the algorithm considered thousands of random iterations, measuring for
each proposed iteration whether the change would make the districts in the grouping better
or worse on net across these three criteria. Tr. 261:18-263:19. The algorithm accepted a
change only if it would improve the districts across these three criteria on net. Id.

86. In his Simulation Set 1, Dr. Chen ran the algorithm 1,000 times for each
House county grouping and 1,000 times for each Senate county grouping, producing 1,000
unique statewide maps for both the House and the Senate. Tr. 263:23-264:16.

87. Beginning with the House, Dr. Chen compared the 1,000 simulated plans in

his House Simulation Set 1 to the enacted 2017 House plan along a number of measures.
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First, Dr. Chen compared the number of municipalities that the simulated and enacted
plans split. The enacted House plan splits 79 municipalities. Tr. 266:22-269:15; PX1 at 38,
41 (Chen Report). The 1,000 plans in House Simulation Set 1 split a range of only 38 to 55
municipalities, with most splitting just 43 to 48 municipalities. Id. From this, Dr. Chen
concluded with over 99.9% statistical certainty that the enacted House plan subordinates
the traditional districting criterion of following municipal boundaries, and splits
substantially more municipalities than would be split if the map-drawing process had
prioritized, and not subordinated, this traditional districting principle. Tr. 269:21-270:4;
PX1 at 38 (Chen Report).

88. Plaintiffs’ Exhibit 15 depicts the number of municipalities split under the
enacted plan and the 1,000 simulations in House Simulation Set 1:

Figure 5:
House Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Split Municipalities in 2017 House Plan Versus 1,000 Simulated Plans
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89. The Court finds that the enacted House plan subordinates to partisanship

the traditional districting principle of avoiding the unnecessary splitting of municipalities.
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The Court finds that the current House plan splits substantially more municipalities than
would be split if the map-drawing process had not subordinated to partisanship this
traditional districting principle.

90. Dr. Chen also compared the number of VI'Ds split in the enacted 2017 House
plan and the 1,000 simulations in House Simulation Set 1. Dr. Chen found that, while the
simulated House plans split between 6 and 18 VTDs, the enacted House plan splits 48
VTDs, more than four times as many as the vast majority of the simulations. Tr. 270:6-
271:3; PX1 at 38, 42 (Chen Report). From this, Dr. Chen concluded with over 99.9%
statistical certainty that the enacted House plan subordinates the traditional districting
criterion of following VT'D boundaries, and splits far more VI'Ds than is reasonably
necessary. Tr. 271:5-12.

91. Plaintiffs’ Exhibit 16 depicts the number of VI'Ds split under the enacted

House plan and the 1,000 simulations in House Simulation Set 1:

Figure 6:
House Simulation Set 1 (Following Only Non—-Partisan Redistricting Criteria):
Split VTDs in 2017 House Plan Versus 1,000 Simulated Plans
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92. The Court finds that the enacted House plan subordinates to partisanship
the traditional districting principle of avoiding the unnecessary splitting of VI'Ds. The
Court finds that the current House plan splits substantially more VTDs than would be split
if the map-drawing process had not subordinated to partisanship this traditional districting
principle.

93. Dr. Chen found the enacted House plan is also less compact than all 1,000 of
his simulations in House Simulation Set 1. Dr. Chen employed the measures of
compactness set forth in the Adopted Criteria, known as Reock and Polsby-Popper scores.
Tr. 271:16-273:15; PX1 at 38 (Chen Report). For both measures, a higher score indicates
that a plan’s districts are more compact. Id. Dr. Chen found that, as measured by both
Reock and Polsby-Popper scores, the compactness of the enacted House plan is outside the
range of scores produced by the 1,000 simulated House plans. Id. From this, Dr. Chen
concluded with over 99% statistical certainty that the enacted House plan subordinates the
traditional districting criterion of compactness, and that the current districts are less
compact than they would be under a map-drawing process that prioritizes and follows the

traditional districting criteria. Tr. 273:18-274:4.
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94. Plaintiffs’ Exhibit 14 depicts the compactness of the enacted House plan and

the 1,000 simulations in House Simulation Set 1:

Figure 4:
House Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Comparison of 2017 House Plan Versus 1,000 Simulated Plans on Compactness
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95. The Court finds that the enacted House plan subordinates to partisanship
the traditional districting principle of compactness. The Court finds that the current House
districts are less compact than they would be under a map-drawing process that had not
subordinated to partisanship this traditional districting criteria.

96. To compare the partisanship of his simulated plans to the enacted House and
Senate plans, Dr. Chen used Census Block-level election results from recent statewide
elections in North Carolina. Tr. 274:5-275:20; PX1 at 19-20 (Chen Report). For most of his
analysis, Dr. Chen used the following ten statewide elections: 2010 U.S. Senate, 2012 U.S.
President, 2012 Governor, 2012 Lieutenant Governor, 2014 U.S. Senate, 2016 U.S.

President, 2016 U.S. Senate, 2016 Governor, 2016 Lieutenant Governor, and 2016 Attorney
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General. Id. Dr. Chen provided several reasons for his choice of these ten statewide
elections.

97. First, Representative Lewis indicated at an August 10, 2017, hearing that
these ten statewide elections would be the elections that the Joint Redistricting
Committees would use to evaluate the 2017 Plans. Tr. 275:8-11; PX1 at 20 (Chen Report).

98. Second, Dr. Chen testified that it is well-accepted in academic literature and
in redistricting practice that statewide elections, rather than legislative elections, provide
the best basis for measuring the partisanship of a district and for comparing the
partisanship of districts across alternative possible plans. Tr. 276:3-27:18; PX1 at 19-20
(Chen Report). Dr. Chen explained that legislative elections, such as state House and state
Senate elections, do not provide a sound basis for measuring the partisanship of Census
Blocks and districts because the results of legislative elections can be skewed by various
factors. Id. For instance, if districts are gerrymandered or otherwise uncompetitive, the
results of the legislative elections can be biased by the district boundaries in a way that
they would not be under an alternative plan. Id. As Dr. Chen noted, the General Assembly
did not have Dr. Hofeller use legislative elections to measure partisanship in drawing the
2017 Plans. Tr. 277:9-14.

99. Third, Dr. Chen testified he did not use party registration to measure the
partisanship of districts because it is well-known in academic literature and in the
redistricting community that party registration is not a reliable indicator of actual partisan
voting behavior. Tr. 277:19-278:10. That is particularly true in southern states such as
North Carolina, where many registered Democrats now consistently vote for Republicans.
Id. As Dr. Chen again noted, Legislative Defendants did not have Dr. Hofeller use party

registration to measure partisanship in drawing the 2017 Plans. Tr. 278:11-15.
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100. The Court finds the use of statewide elections by Plaintiffs’ experts to
measure the partisanship of simulated and enacted districts is a reliable methodology.

101. To measure the partisanship of his simulated districts and the enacted
districts, Dr. Chen determined the set of Census Blocks that comprise each district. Tr.
278:24-283:10; PX1 at 20-22 (Chen Report). Dr. Chen then aggregated the elections results
from the ten 2010-2016 statewide elections for that set of Census Blocks. Id. In other
words, Dr. Chen calculated the total votes cast for Democratic candidates in those ten 2010-
2016 statewide elections across the relevant set of Census Blocks and the total votes cast
for Republican candidates in that set of Census Blocks. Id. If there were more votes in
aggregate for the Democratic candidates, Dr. Chen classified the district as a Democratic
district, and if there were more votes for the Republican candidates, Dr. Chen classified the
district as a Republican district. Id.

102. Using this measure of partisanship, Dr. Chen compared the number of
Democratic districts under the enacted 2017 House plan and under the 1,000 simulated
plans in his House Simulation Set 1. While the enacted House plan has 42 Democratic
districts using the 2010-2016 statewide elections, not a single one of the 1,000 simulated
plans produce so few Democratic districts. Tr. 285:15-287:8; PX1 at 29-30 (Chen Report).
The vast majority of simulated plans produce 46 to 51 Democratic districts using the 2010-
2016 statewide elections, with the two most common outcomes in the simulations being 46
or 47 Democratic districts—i.e., four or five more Democratic districts than exist under the
enacted House plan. Id. From these results, Dr. Chen concluded with over 99% statistical
certainty that the current House plan is an extreme partisan outlier, and one that could not
have occurred under a districting process that adhered to the traditional districting criteria.

Tr. 287:2-8; PX1 at 29 (Chen Report).
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103. Plaintiffs’ Exhibit 9 depicts the distribution of Democratic seats under the
enacted House plan and under the 1,000 simulations in Dr. Chen’s House Simulation Set 1:

Figure 2:
House Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Democratic-Favoring Districts in 2017 House Plan Versus 1,000 Simulated Plans
(Measured Using 2010-2016 Election Composite)
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104. Dr. Chen explained that the number of Democratic districts estimated for his
simulated plans is depressed by the fact that the 2010-2016 statewide elections he used
were relatively favorable for Republicans. Tr. 284:1-285:12; PX1 at 29 (Chen Report).
Three of the four elections cycles in this period—2010, 2014, and 2016—were favorable for
Republicans nationally. Id. Consequently, the aggregate Democratic share of the two-
party vote across the ten statewide elections in the 2010-2016 composite used by Dr. Chen
was just 47.92%. Id.

105. Dr. Chen also measured the number of Democratic districts that would exist

under his simulated plans and the enacted House plan under electoral environments that
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are more neutral or even favorable to Democrats. Tr. 287:15-22. First, Dr. Chen analyzed
the number of Democratic districts using only the 2016 Attorney General election, which
was a near tie. Tr. 287:19-289:14; PX1 at 29 (Chen Report). Using the 2016 Attorney
General results, the enacted House plan produces 44 Democratic districts, while the 1,000
simulated House plans produce 48 to 55 Democratic districts, with the most common
outcome being 52 Democratic districts. Tr. 287:24-289:14; PX119; PX1 at 29, 174, Al. The
gap between the enacted House plan and the simulated plans therefore grows to eight
Democratic seats in the most common outcome under the neutral electoral environment
that was the 2016 Attorney General election. Id.

106. Dr. Chen also performed a “uniform swing” analysis to compare the enacted
plan and the simulated plans under different electoral environments. Uniform swing
analysis 1s a common technique used in academic literature and the redistricting
community to measure how districts would perform under varying electoral conditions. Tr.
289:25-290:8. For his uniform swing analysis, Dr. Chen started with the Democratic vote
share in every enacted and simulated district using the 2010-2016 statewide elections, and
then increased or decreased the Democratic vote share uniformly in every district in 0.5%
increments. Tr. 290:4-296:3.

107. Dr. Chen’s uniform swing analysis revealed a “striking trend.” Tr. 296:7. As
the uniform swing increases in the direction of more favorable Democratic performance, the
gap between the number of Democratic districts under the enacted plan and the simulated
plans grows more and more. Tr. 296:7-20. In other words, “in electoral environments that
are more favorable to Democrats, the gap between the enacted plan and all of the computer-
simulated plans is widened.” Tr. 296:18-20.

108. Plaintiffs’ Exhibit 10 below depicts Dr. Chen’s uniform swing analysis for

House Simulation Set 1. The starting point is the row on the vertical axis for “47.92%,”
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which represents the statewide Democratic vote share under the ten 2010-2016 statewide
elections. Tr. 290:23-296:3; PX1 at 31-33 (Chen Report). Each row above this point
represents the results when increasing the Democratic vote share in every enacted and
simulated district by increments of 0.5%. Id. The red stars in each row represent the
number of Democratic districts under the enacted 2017 House plan, and the numbers to the
right of each red star represent the number of simulations (out of 1,000) that produce the
number of Democratic districts found on the horizontal axis below. Id. For instance, for
the starting row of a 47.92% statewide Democratic vote share, the enacted plan (the red
star) produces 42 Democratic districts, six simulated plans produce 43 Democratic districts,
48 simulated plans produce 44 Democratic districts, 172 simulated plans produce 45

Democratic districts, and so on. Id.

Figure U1: Number of Democratic Districts Under Alternative Uniform Swings in House Simulation Set 1 Plans
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109. Dr. Chen found that the gap between the enacted and simulated plans not
only grew as the electoral environment became more favorable for Democrats, but the gap
1s “widest” at the point when Democrats would start winning a majority of House seats
under the simulated plans. Tr. 296:20-297:21. Plaintiffs’ Exhibit 11 (Figure U2) below
depicts Dr. Chen’s results for a uniform swing corresponding to a statewide Democratic vote
share of 52.42%. In this scenario, the enacted House plan contains only 48 Democratic
districts, but roughly one-third of the 1,000 simulations produce 60 or more Democratic
districts, with a 60-60 tie being the second most common outcome. Tr. 298:2-299:7.
Plaintiffs’ Exhibit 12 (Figure U3) below depicts Dr. Chen’s results for a uniform swing
corresponding to a statewide Democratic vote share of 52.92%. In this scenario, there are
60 or more Democratic districts in nearly two-thirds of the simulations, and Democrats
would win a majority (61 or more seats) in more than 40% of the simulations. Tr. 299:16-

301:12. But Democrats would hold just 51 districts under the enacted House plan. Id.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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Figure U2:

Number of Democratic House Districts Measured Using the 2010-2016 Election Composite
With a +4.5% Uniform Swing, Corresponding to a 52.42% Statewide Democratic Vote Share

(House Simulation Set 1)
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Figure U3:
Number of Democratic House Districts Measured Using the 2010-2016 Election Composite
With a +5% Uniform Swing, Corresponding to a 52.92% Statewide Democratic Vote Share
{House Simulation Set 1)
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110. Dr. Chen analyzed the type of electoral environment that would produce 55
Democratic districts under the enacted House plan, which is the number of House districts
that Democrats won in 2018. Tr. 301:16-302:14. Dr. Chen found that, in the type of
electoral environment that would produce 55 Democratic districts under the enacted plan in
his uniform swing analysis, Democrats would win 60 or more House districts in over 99% of
his simulated plans, and would win a majority of districts in over 98% of the simulated
plans. Id.; PX10. In other words, while Democrats improved their seat share in 2018, they
may well have won a majority had a nonpartisan plan been in place.

111. The Court finds Dr. Chen’s uniform swing analysis to be substantial evidence
of the intent and effects of Legislative Defendants’ partisan gerrymander. The analysis
establishes that the effects of the gerrymander are most extreme in electoral environments

that are better for Democrats, specifically in electoral environments where Democrats could

52



win a majority of House seats under a nonpartisan map. Dr. Chen’s uniform swing analysis
1s persuasive evidence the enacted House plan was designed specifically to ensure that
Democrats would not win a majority of House seats under any reasonably foreseeable
electoral environment.

112. The Court further gives weight to Dr. Chen’s overall conclusions from his
House Simulation Set 1. Dr. Chen concluded with over 99% statistical certainty that
partisanship predominated in the drawing of the enacted House plan and subordinated the
traditional districting criteria of compactness, avoiding splitting municipalities, and
avoiding splitting VI'Ds. Tr. 307:12-24. The Court adopts these conclusions and finds the
current House districts, regardless of whether they were drawn in 2017 or 2011,
subordinated these three traditional districting criteria in order to accomplish Legislative
Defendants’ predominant partisan goals.

113. In his House Simulation Set 2, Dr. Chen programmed his algorithm to add
avoiding pairing incumbents as an additional criterion. Dr. Chen performed this analysis
to determine whether a hypothetical, nonpartisan effort to avoid pairing the incumbents in
place at the time each of the relevant districts was drawn could account for the extreme
partisan bias and subordination of traditional districting principles that Dr. Chen found in
his Simulation Set 1. Tr. 308:15-21. Dr. Chen programmed his algorithm in Simulation
Set 2 to avoid pairing the maximum number of incumbents possible who were in office at
the time of the relevant redistrictings, and to ensure that the very same incumbents who
were not paired with another incumbent under the enacted plans were not paired in the
simulations. Tr. 308:3-14, 310:21-311:16; PX1 at 43 (Chen Report).

114. The method by which Dr. Chen avoided pairing incumbents in Simulation Set
2 is consistent with the Adopted Criteria’s incumbency protection provision. The Court

gives no weight to Legislative Defendants’ contention that the Adopted Criteria required
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incumbency protection beyond merely avoiding pairing incumbents; namely, that the
Adopted Criteria required creating districts politically favorable to incumbents. As
Representative Lewis stated, this criterion was interpreted as simply an intent to avoid
pairing incumbents. See FOF § 28. At the time of the 2017 redistricting, Republicans held
supermajorities in both chambers of the General Assembly. Hence, seeking to enhance the
reelection chances of every incumbent, Democrat and Republican alike, would have been a
means of seeking to lock-in the Republican supermajorities. It would also have been
particularly inappropriate to seek to preserve the “core” of the existing districts, as
Legislative Defendants’ expert Dr. Brunell suggested, since many of the existing districts
had been found to constitute illegal racial gerrymanders.

115. In addition, the Court finds that Legislative Defendants did not seek to
protect Democratic and Republican incumbents alike in a neutral manner. For example, in
Buncombe County, the enacted plan paired two Democratic incumbents who were in office
at the time these House districts were drawn in 2011, but Dr. Chen’s algorithm was able to
avoid pairing these two Democratic incumbents in all 1,000 of his simulations. Tr. 312:14-
313:9; PX1 at 45, 47 (Chen Report). Legislative Defendants thus unnecessarily paired
these two Democratic incumbents in creating the Buncombe County House districts,
ensuring that one of the two would not be reelected. Id. Dr. Hofeller’s Excel files further
show that, in 2017, Dr. Hofeller focused solely on concerns for Republican incumbents and
not Democratic incumbents. FOF § B.2.a. Dr. Hofeller analyzed “Pressure Points for GOP
Incumbents” in both the House and the Senate, but performed no similar analysis for
Democratic incumbents. Id.

116. Based on his House Simulation Set 2 analysis, Dr. Chen found that a
nonpartisan effort to avoid pairing incumbents cannot explain the extreme partisan bias of

the enacted House plan or its subordination of traditional districting criteria. Dr. Chen
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found that the enacted House plan is an extreme outlier with respect to the number of
Democratic districts it produces, the number of municipalities and VT Ds it splits, and the
compactness of its districts compared to the 1,000 simulated plans in House Simulation Set
2. Tr. 313:11-317:24; PX7; PX18; PX23; PX1 at 44-56 (Chen Report). The Court gives
weight to Dr. Chen’s findings in House Simulation Set 2 and finds that a nonpartisan effort
to protect incumbents cannot explain the extreme partisan bias and subordination of
traditional districting principles in the enacted House plan.

117. For the Senate, Dr. Chen ran two sets of 1,000 simulations just as he did for
the House. Tr. 318:11-319:9. Dr. Chen’s Senate Simulation Set 1 applied the same
algorithm used for House Simulation Set 1, prioritizing and equally weighting the
traditional districting principles within the Adopted Criteria of compactness and avoiding
splitting municipalities and VIT'Ds.? Dr. Chen ran his algorithm 1,000 times for each Senate
county grouping, producing 1,000 unique statewide plans in Senate Simulation Set 1. Tr.
319:10-320:10.

118. With respect to municipal splits, Dr. Chen found the enacted Senate plan
splits 25 municipalities, while the 1,000 simulated plans in Senate Simulation Set 1 split
between just 8 and 12 municipalities. Tr. 320:12-321:9; PX1 at 69, 71 (Chen Report). From
this, Dr. Chen concluded with over 99.9% statistical certainty that the enacted Senate plan
subordinates the traditional districting criterion of following municipal boundaries, and

splits far more municipalities than is reasonably necessary. Tr. 321:12-17.

3 Dr. Chen used the same Senate county groupings that exist under the enacted Senate plan,
minimized the number of county traversals, and applied the Adopted Criteria’s equal population and contiguity
requirements. Tr. 318:11-319:9.
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119. Plaintiffs’ Exhibit 34 depicts the number of municipalities split under the

enacted Senate plan and the 1,000 simulations in Senate Simulation Set 1:
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120. The Court finds the enacted Senate plan subordinates to partisanship the

traditional districting principle of avoiding the unnecessary splitting of municipalities. The

Court finds the current Senate districts split substantially more municipalities than would

be split if the map-drawing process had not subordinated to partisanship this traditional

districting principle.

121.  With respect to VI'Ds, Dr. Chen found the enacted Senate plan splits 5 VI'Ds,

while his simulations split between 0 and 3 VI'Ds. Tr. 321:19-322:9; PX1 at 69, 72 (Chen

Report). From this, Dr. Chen concluded with over 99.9% statistical certainty that the

enacted Senate plan subordinates the traditional districting criterion of following VTD

boundaries, and splits more VTDs than is reasonably necessary. Tr. 322:12-15.
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122. Plaintiffs’ Exhibit 35 depicts the number of VTDs split under the enacted
Senate plan and the 1,000 simulations in Senate Simulation Set 1:

Figure 18:
Senate Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Split VTDs in 2017 Senate Plan Versus 1,000 Simulated Plans
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123. The Court finds the enacted Senate plan subordinates to partisanship the
traditional districting principle of avoiding the unnecessary splitting of VI'Ds. The Court
finds the current Senate districts split more VI'Ds than would be split if the map-drawing
process had not subordinated to partisanship this traditional districting principle.

124. Dr. Chen found the enacted Senate plan is also less compact than all 1,000 of
his Senate simulations. Using both the Reock and Polsby-Popper measures of compactness,
all 1,000 simulated plans in Senate Simulation Set 1 are more compact than the enacted
Senate plan. Tr. 322:17-324:3; PX1 at 67-69 (Chen Report). From this, Dr. Chen concluded
with over 99% statistical certainty that the enacted Senate plan subordinates the

traditional districting criterion of compactness, and that the current districts are less
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compact than they would be under a map-drawing process that prioritizes and follows the
traditional districting criteria. Tr. 324:6-15.
125. Plaintiffs’ Exhibit 33 depicts the compactness of the enacted Senate plan and

the 1,000 simulations in Senate Simulation Set 1:

Figure 16:
Senate Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Comparison of 2017 Senate Plan Versus 1,000 Simulated Plans on Compactness
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126. The Court finds the enacted Senate plan subordinates to partisanship the
traditional districting principle of compactness. The Court finds the current Senate
districts are less compact than they would be under a map-drawing process that had not
subordinated to partisanship this traditional districting criteria.

127. As with the House, Dr. Chen compared the partisanship of his simulated
Senate plans to the partisanship of the enacted Senate plan using the same ten statewide
elections from 2010-2016 that Representative Lewis stated would be used. Tr. 324:16-
325:5.

128. Using the 2010-2016 statewide elections, Dr. Chen found that the enacted

Senate plan produces 18 Democratic districts. Tr. 325:7-326:11; PX1 at 57, 60 (Chen

58



Report). In contrast, none of the 1,000 simulated plans produce such an outcome. Id. The
simulated Senate plans produce 19 to 21 Democratic districts using the 2010-2016
statewide elections, with the most common outcome in the simulations being 20 Democratic
districts—i.e., two more Democratic districts than exist under the enacted Senate plan. Id.
From these results, Dr. Chen concluded with over 99% statistical certainty that the current
Senate plan is an extreme partisan outlier, and one that could not have occurred under a
districting process that adhered to the traditional districting criteria. Tr. 326:12-21; PX1 at
59 (Chen report).

129. Plaintiffs’ Exhibit 28 depicts the distribution of Democratic seats under the

enacted Senate plan and under the 1,000 simulations in Senate Simulation Set 1:

Figure 14:
Senate Simulation Set 1 (Following Only Non-Partisan Redistricting Criteria):
Democratic-Favoring Districts in 2017 Senate Plan Versus 1,000 Simulated Plans
{(Measured Using 2010-2016 Election Composite)
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130. Like he did for the House, Dr. Chen measured the number of Democratic
districts that would exist under his simulated plans and the enacted plan under electoral
environments that are more neutral or even favorable to Democrats. Dr. Chen again
analyzed the number of Democratic districts when using just the 2016 Attorney General
election, which was a near tie. Tr. 327:8-11; PX121; PX1 at 59, 61, A3 (Chen Report). Dr.
Chen found that the enacted Senate plan produces 20 Democratic districts using the 2016
Attorney General results, while the 1,000 simulated Senate plans most commonly produce
23 Democratic districts under the 2016 Attorney General results. Tr. 328:1-13. The gap
between the enacted Senate plan and the simulated plans therefore grows to three
Democratic seats in the most common outcome under the neutral electoral environment of
the 2016 Attorney General election. Id.

131. Dr. Chen also performed a uniform swing analysis to compare the enacted
Senate plan to the simulated Senate plans under different electoral environments. Just as
he did for the House, in his uniform swing analysis for the Senate, Dr. Chen started with
the Democratic vote share in every enacted and simulated district using the 2010-2016
statewide elections and then increased or decreased the Democratic vote share uniformly in
every district in 0.5% increments. Tr. 328:25-329:7.

132. Dr. Chen found the same trend in his uniform swing analysis of the Senate
that he found for the House. Tr: 330:7-23. He found that as he increases the uniform swing
in the more Democratic direction, the gap between the number of Democratic districts
under the enacted Senate plan and the simulated plans grows. Id. And the gap again
becomes widest around the points where Democrats would come close to gaining a majority
or would actually gain a majority under the nonpartisan simulated plans. Id.

133. Plaintiffs’ Exhibit 29 below depicts Dr. Chen’s uniform swing analysis for the

Senate. The red stars again reflect the number of Democratic districts under the enacted
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Senate plan and the numbers to the right of the red stars reflect the number of simulations

(out of 1,000) that produce the number of Democratic districts listed on the horizontal axis.

Figure U7: Number of Democratic Districts Under Alternative Uniform Swings in Senate Simulation Set 1 Plans

(Uniform Swing of +6%)53,92% =
53.42%—
52.92%—
52.42%—
51.92%—
51.42%—
50.92%—
50.42%—
49.92%—
49.42%
48.92%
48.42%—
(Uniform Swing of +0%)47.92% =4
47.42%—
46.92%—
46.42%—
45.92%—
45.42%—
44.92%
44.42%—
43.92%—
43.42%
42.92%—
42.42%—
(Uniform Swing of -6%)41.92%—

posite Measure

Democratic Vote Share Based on Uniform Swing from
2010-2016 Statewide Election Com

PE;Intlffs’ '
xhibit
29

134.

6
36 - 271

2
7é
23
55
104
171
a5

EEEEEES

236

e

819
811
756
676
559
472
362

762
812
1M1

14
33
77
180

425
341

20
377
446
382
317
244
17
108

S ¥ ¥k ¥

417
511
28

47

1 175

343 - - 581

552 -- 11
109

¥
87
325
533
72

% 343
49 - 379
405 - 496
619-- 9
290 1

551
532
12

81
40

I | |
1 12 13

I
14

15

I [
23 24

[
25

T T
26 27

I
28

I
29

Number of Democratic-Favoring Districts (out of 50), After Applying Uniform Swing

(Numbers in this figure report the number of simulated plans (out of 1,000) that would contain a particular number of Democratic districts
(listed along the horizontal axis) under each uniform swing condition (listed in the left margin). Red stars denote calculations for the 2017 Senate Plan.)

Plaintiffs’ Exhibit 30 (Figure U8) below depicts Dr. Chen’s Senate results for

a uniform swing corresponding to a statewide Democratic vote share of 51.92%. The figure

reveals that, in this scenario, the enacted Senate plan contains only 22 Democratic

districts, but the vast majority of simulations would give Democrats a tie or an outright

majority in the Senate. Tr. 331:2-332:23. Plaintiffs’ Exhibit 31 (Figure U9) below depicts

Dr. Chen’s Senate results for a uniform swing corresponding to a statewide Democratic vote

share of 52.42%. In this environment, Democrats would win half or more of the districts in

over 95% of the simulations and would win an outright majority in over 62% of the

simulations. Tr. 333:7-334:2. Yet, under the enacted Senate plan, Democrats would hold

just 22 Senate districts in this scenario. Id.
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Frequency Among 1,000 Simulated Districting Plans

Figure U8:

Number of Democratic Senate Districts Measured Using the 2010-2016 Election Composite
With a +4% Uniform Swing, Corresponding to a 51.92% Statewide Democratic Vote Share
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Figure U9:

Number of Democratic Senate Districts Measured Using the 2010-2016 Election Composite
With a +4.5% Uniform Swing, Corresponding to a 52.42% Statewide Democratic Vote Share
(Senate Simulation Set 1)
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135. Dr. Chen also analyzed the type of electoral environment that would produce
21 Democratic districts under the enacted plan, which is the number of Senate districts
that Democrats won in 2018. Tr. 334:3-335:7. Dr. Chen found that, in the type of
environment that would produce 21 Democratic districts under the enacted plan in his
uniform swing analysis, Democrats would win 25 or more Senate districts in the vast
major