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IN THE UNITED STATES DISTRICT COURT
HOUSTON DIVISION

KEDRIC JOHMARCO JEROME KIZZIE,

X
Plaintiff, N
U
v, K JURYTRIAL
X
CITY OF WILLIS, TEXAS; ¢
John Mc caffery, individuatty; X
Kenneth Eimore, Individually; N
X
Defendants. X
PLAINTIFF'S ORIGINAL COMPLAINT

TO THE HONORABLE JUDGE OF THE COURT:

}{ CivilAction

United States Courts
Southern District of Texas
FILED

JUL 29 2019

David J. Bradley, Clerk of Court

19CV 27 6¢

NOW COMES Plaintiff KEDRIC JOHMARCO JEROME KIZZIE and complains of the CITY OF WILLIS,

TEXAS; JOHN MC'CAFFERY, individually; KENNETH ELMORE, individually; and will show the Court the

following:

JURISDICTION AND VENUE
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1. This Court has jurisdiction over Plaintiff’s federat claims, under 28 1J.5.C. § 1331, 42 US.C. §8
1983 and 1988, and supplemental jurisdiction, under 28 U.S.C. § 1367(a), to hear Plaintiff’s state law
claims, if any. Venue Is proper in this Court, under 28 U.S.C. § 1391(b) because the incident at issue took

place in Montgomery County, Texas within the United States Southern District of Texas.

PARTIES

2.  Plaintiff Kedric Johmarco Kizzie is a resident of Montgomery County, Texas

3. The City of Willis, Texas, is a municipality existing under the laws of the State of Texas and
situated mainly in Montgomery County, Texas in the U.S. Southern District of Texas and can be served

with process by serving the City of Willis Secretary at 200 N. Bell Street, Willis, TX 77378.

4, Defendant John Mc'caffery is sued in his individual capacity and can be served with process

wherever he is found.

5. Defendant Kenneth Elmore is sued in his individual capacity and can be served with process

wherever he is found.

INTRODUCTION

6. Two Willis police officers tasered Kedric Kizzie, 2 small man, for an unjustified reason and then
violently abused him while he lied helpless on the ground including kneeing his back causing him a
great deal of pain. To cover up the wrongdoing the WPD officers charged Kedric with evading arrest, but
when the body camera videos came out the evading charge was dismissed. This incident was
investigated by the Texas Rangers and the Montgomery County District Attarney Office Public Integrity
Division. Officer Mc'caffery and officer Elmore was indicted and arrested. They were released on bond.

As of July 25, 2019 they are awaiting criminat triat.
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ADDITIONAL FACTS

7.  Kedric Kizzie (*Kedric*) is 22 years old. He is the father of 2 smalt children. He has a superb

relationship with his god-mother.

8. July 29, 2017 officer Eimore was dispatched to 105 W1l Street, Willis, Texas for an afleged
assault. Upon arriving on the scene Elmore was informed by Kenjette Hector that her attacker had fled
the scene. Kenjette stated that Kedric Kizzie participated in the attack and he remained inside of the
house located on said address. Kedric Kizzie exited the house and engaged in a conversation with officer
Eimore. Eimore handcuffed Kedric Kizzie. Officer Elmore place Kedric Kizzie in the back seat of the patrol
car. Officer Eimore phoned the Montgomery County District Attorney’s office whereby he was
instructed to release Kedric Kizzie from detainment due to lack of probable cause. Kedric Kizzie was
released from the patrol car and ordered to leave the premise by Elmore. Thereafter Elmore gave Kedric

Kﬁzieawuﬁesyridetoﬁnleypat‘ba&dwﬁhinahaﬁofmihﬁomthexeneiaqmstbm

Later on said date, officer Elmore and officer reeves was dispatched to the same location at 105 Will
Street, Willis, Texas due-to being notified that Kedric Kizzie returned to said location. Upon the
aforementioned officers arrival, Kedric Kizzie explained that he returned to gather the remainder of his

personal property which included clothing and shoes. Kedric Kizzie exited the premises without incident.

Thereafter police officers re-engaged with Kedric Kizzie away from said premise. During the interaction
Kedric made a statement that eluded to the police would-be unable to catch him if he decided to run.

Thereafter Kedric Kizzie began to remove himself from the officers presence by attempting to leave the
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scene. Officer Mc’caffery pursued Kedric Kizzie by chasing him via patrol car. Officer Mc’caffery utilized
his Taser by striking Kedric Kizzie in the shoulder. Kedric Kizzie fell in a ditch due-to being struck by the
Taser. Officer Mc’caffery and Officer Eimore proceeded by restraining Kedric Kizzie on the ground in a
rough unnecessary manner. The officers searched Kedric Kizzie’s person. The officers called Ems to the
scene. The EMS staff provided medicat treatment to Kedric Kizzie by treating the injuries Kedric Kizzie

suffered from the Taser. Kedric Kizzie was transported to Montgomery county jail by officer Elmore.

9. The officers then charged Kedric with evading arrest when Kedric did not evade arrest but was
calm and cooperative throughout. Kedric calmness was only broken by his severe injuries. Defendants
faisely reported that Kedric had resisted arrest and wrote false statements in the police incident report

supporting the faise arrest.

VIOLATION OF THE 4TH AND 14TH FOURTEENTH AMENDMENTS

10. Plaintiff incorporates all preceding paragraphs as if set fully set forth herein.

11. The Fourth Amendments guarantees everyone the right “to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures.” U.S. Const. amend. IV. The 14th
Amendment alfows for due process of law. Such violations are actionable pursuant to 42 U.S.C. Section

1983 and 1988.

12. The force used by the individually named defendants, was in great excess to the need to use
such force and constituted an Unreasonable Seizure of Kedric and violated his due process rights under
the 14th Amendment. The defendants unfawfuily detained, searched, and arrested Kedric which are

violations of the 4th and 14th Amendments. The defendants maliciously prosecuted Kedric and the
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criminal charge of evading arrest ended in Kedric’s favor. The defendants made false statements in the

police incident report.

13. The City of Willis has a custom, policy, practice, and procedure of using excessive force on
individuals and not disciplining or training officers adequately and is therefore liable under 42 U.S.C.
Section 1983 and 1988. There is a pattern and practice of excessive force and condoning excessive force.
There is a pattern and practice of charging suspects with evading arrest, resisting arrest, faflure to

identify, assault on a peace officer, and other crimes to cover up excessive force.

ASSAULT AND BATTERY

14. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

15. The individually named defendants committed assault upon Kedric and caused the damages

described herein.

LIABILTY FOR FAILURE TO INTERVENE

16. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

17. Alaw enforcement officer “who is present at the scene and does not take reasonable
measures to protect a suspect from another officer’s use of excessive force may be liable under section
1983.” Hale v. Tinley, 45 F.3d 914, 919 {5th Cir. 1995). Although Hale most often apptlies in the context
of excessive force claims, this Court recognized that other constitutional violations also may support a
theory of bystander liability. Whitley v. Hanna, 726 F.3d 631, 646 n. 11 {5th Cir. 2013} {citing Richie v.

Whartan County Sheriff's Dep’t Star Team,
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No. 12-20014, 2013 WL 616962, at *2 (5th Cir. Feb. 19, 2013) (per curiam) {unpublished)(noting that
plaintiff failed to allege facts suggesting that officers “were liabie under a theory of bystander liability for
failing to prevent ... other member{s] from committing constitutional violations”)). Further, the Second
Circuit has stated that “law enforcement officials have an affirmative duty to intervene to protect the
constitutional rights of citizens from infringement by other law enforcement officers in their presence.”
Anderson v. Branen, 17 F.3d 552, 557 (2d Cir.1994). See also, Byrd v. Brishke, 466 F.2d 6, 11 (7th Cir.
1972){“we believe it is clear that one who is given the badge of authority of a potice officer may not
ignore the duty imposed by his office and fail to stop other officers who summarily punish a third person
in his presence or otherwise within his knowledge.”}. Thus, an officer such as Elmore may be liable
under § 1983 under a theory of bystander liability when the officer “(1) knows that a fellow officer is
violating an individual's constitutional rights; (2) has a reasonable opportunity to prevent the harm; and

{3} chooses not to act.” Whitley, 726 F.3d at 646.

MENTAL ANGUISH

18. Plaintiff incorporates all preceding paragraphs as if set fully set forth herein.

19. Kedric suffered at feast anxiety, fear, anger and depression because of the acts of the
individually named defendants and the City of Willis and, therefore, Kedric seeks damages for mental
anguish past and future as welt as the pain and suffering, past and future, and other damages set forth

above.

PUNITIVE DAMAGES
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20. Kedric incorporates all preceding paragraphs as if set fully herein.

21. The individually named defendants actions and inactions cause them to be liable for punitive
damages as they were consciously indifferent to the plaintiff's constitutional rights and they did the acts

knowingiy, such acts beingextreme'and outrageous and shocking to the conscious.

ATTORNEYS’ FEES

22. Kedric is entitled to recover attorneys’ fees and costs to enforce his Constitutional rights and

under 42 1).S.C. Sections 1983 and 1988.

JURY TRIAL

23. Kedric requests a trial by jury on all issues triable to a jury.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Kedric Kizzie requests that the Court:

A.  Enter judgment for the plaintiff and against the individual defendants and the City

of Willis holding them jointly and severally liable;

B. Find that Plaintiff is the prevailing party in this case and award attorneys’ fees and

costs, pursuant to federal law, as noted against all defendants;
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C. Award damages to Plaintiff for the violations of his Constitutional rights;
D. Award Pre- and post-judgment interest;
£ Award Punitive-damages ageinst each-and every individuaily named defendant,
and
F.  Grant such other and further relief as appears reasonable and just, to which

Respectfully Submitted,
Ead Qaks Esq.



Case 4:19-cv-02780 Document 1-1 Filed on 07/29/19 in TX ?1? 8 @
B4 o 0219 CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor sup%wl ment the ﬁhn and scrvtoc of pleadmgs or other papers as required by law, except as
+ focad-rules of court. This form, the Judicisl- 74, is required for the use of the esk of Court for the

purposc of initiating the civil docket sheet. INSTR NS ON NEXT PAGE OF THIS FORM.)
L@ Kedric Johmarco Jerome Kizzie A City of Willis; John Mc'caffery; Kenneth Eimore
(b) County of Residence of First Listed Plaintitf Montgomery | County of Residence of First Listed Defendant ~_Monigomery
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASKES ONLY}

NOTE: INLAND(XNDBMNATKHCASBSUSETHBIDCATIONOP
THE TRACT OF LAND INVOL'

Eg)Ca mmwwmw-m Attorneys (If Known)
Poaoxaammumaeam,ﬂ.,m
786-373-8402
11. BASIS OF JURISDICTION (Piace an “X” inOne BoxOnly) lll CITIZENSHIP OF PRINCIPAL PARTIES (Piace an “Y" in One Box for Plaimiiff
For-Diversity-Cavos Owly) -and-One Beox for Defondons)
O | US. Government %3 Federal Question IF  DEF PIF  DEF
Plaintiff (8, Gevernmest Not a-Party) Chtiven of This Statc O1 O 1 Incerpevstedor Principal Piscc 04 04
of Business In This State
0 2 US. Government 9 4 Diversity Citizen of Another State 02 0O 2 incorporated and Principal Place as os
Defendant (ndicate Citisenship of Porties in Hem 1) of Basinces [n Anotber State
Citizen or Subject of 03 O 3 ForcignNation 06 06
Foreign Country
IV. NATURE OF SUIT (#luce an “X” in One Box Only) Click here for:
e RS FORFETUREFENALTY ]
3 HO (nsurance PERSONAL INJURY PERSONAL INJURY 403 625 Doug Relsted Seisme  {(3-422 Appeal 28 USC 158 375 False Claims Act
O 120 Masine £3 310 Airplane 3 365 Persosal Injury - of Property 21 USC 883 |0 423 Withdrawal 3 376 Qui Tam (31 USC
O 130 Miller Act La 315. Airplane Product Product Liability  §(7 690 Other 28 USC 157 37290
) 140 Negotinble Instrument Liability O 367 Health Case/ 3 400 State Reapportionmest
{3 150 Recovery of Overpayment |0 320 Asssult, Libel & Pharmaccutical  PROPERIY RIGHLS _J(3 410 Antitrust
& Enforcement of Judgment| Siander Persoaal Injury O £20 Copyrights 3 430 Banks and Banking
O 151 Medicare Act 0 330 Fedesal Employers’ Product Lisbility O 830 Patent (1 456 Commerce
Y 152 Reoovery of Defaulted Lisbality 3 368 Asbestos Fersonsl 113 835 Patemt - Albrevisisd  |©3 360 Deportation
Student Loans 0 340 Marine Injury Product i New Drug Application |3 470 Racketeer Influenced and
(Extiudey Vetersns) £¥ 335 Marine Product Tiability (T 40 Trademari Cormpt Orgmnirations
{3 153 Recovery of Overpayment Liabitity PERSONAL PROPERTY LAROR m:! (3 480 Consamer Credit
of Voteran's Bescfits £} 350 Motor Vehicle 03 370-Other Frewd () 710 Faix Loher Snndmds 10 361 HIA (139589 01 48S Telophose Cansumes
£3 160 Stockbolders” Suits O 355 Motor Vehicle O 371 Truth in Lending Act O 862 Black Lung (923) Protection Act
O 190.Other Contract Prodmct § iabitity {3 380 Othee Personst 01 720 1shor/Management 07 863 DIWCDIWW (405(2)) 490 Cabic/Sat TV
0 195 Contract Froduct Lisbility | O 360 Other Personal Property Demage Relations 3 864 SSID Titie XV1 0 850 Securities/Commodities/
0 196 Fraachise Injery (3 385 Propaty Damage  J() 740 Railway Labor Act O 865 RSI (405(g)) Exchange
O 362 Personal bnjusy - Product Lishility )
Medical Malpracs
C__weALworeRiv | [ CIVIL MIGHTS | FRISONER FETITIONS |0V
O 210 Land Condemnation O 440 Other Civil Rights Habeas Corpus:
) 220 Foreclosure 441 Voting 3 463 Alicn Detaine
O 230 Rent Lease & Ej 3 442 Employ 3 510 Motions to Vacaic 03 871 IRS—Third Party 0 896 Asbitration
I 220 Torts to Land Tnmnw ; Sextence 26 USC 7609 (T 899 Atministrative Procedure
7 245 Tort Product Lisbility Accommodstions O 530 Genenal Act/Review or Appeal of
D 290 Alt Other ReskProperty |03 445 Amer. wiDisabilitiea 103 535 Beathr Pensity (o RRRICRATON Agoncy Decision
Esaployment Other: 0 462 Natoralization Application | (3 950 Constitutionality of
03 445 Amsr 'w/Disshilities - 1) 540 Mundamms & Other  §01 465 Other hmmigration State Stetutes
Other 6 550 Civil Rights Actions
O 443 Education 3 555 Prison Condition
O 560 Civil Detainee -
Conditions of
Coafinement

V. ORIGIN (Piace an “X" in Owe Box Only)
X1 Original 32 Removed from 3 3 Remanded from O 4 Reinstatedor O § Transferred from (3 6 Multidistrict €1 & Multidistrict
Proveoding StateC, Actiate G Reovoned d e

fspecify) Transfer - Direct File-
Cite the U S. Civil Statwte under witich you-are iling @e-netalle fusiadictionel saiosanions diverelty):
V1. CAUSE OF ACTION. Civil Right under section 1933
m 4thAmon&vmrtvlolaﬁon Civil Right Violation under section 1983
VI R!:Qﬂl:sm‘m {3 CHECK IF THIS IS A CLASS ACTION DEMAND'S "CHRECK YES only if demanded in camplaint:
COMPLAINT: UNDER RULE 23, FR.Cv.P. JURY DEMAND: M Yes ONo
VL RELATED CASE(S)
1IF ANY (See biructions): JUDGE
DATE “SIGNATORE OF ATFORNEY OF REGORD
07/29/2019 Earl Campbell Oaks
“FOROFFICE USE ONLY

RECEIPT # AMOUNT APPLVING TFP



Case 4:19-cv-02780 Document 1-2 Filed on 07/29/19 in TXSD Page 1 of 1

AO 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT
for the

Southern District of Texas E

Civil Action No. 1 9 CV 2 7 8 O

WAIVER OF THE SERVICE OF SUMMONS

Kedric Johmarco Kizzie
Plaintiff
\2
City of Willis
Defendant

To: Eart Oaks
(Name of the plaintifl"s atiorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity [ represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
Jjurisdiction, and the venue of the action, but that I waive any objections to the absence of 2 summons or of service.

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within
60 days from , the date when this request was sent (or 90 days if it was sent outside the
United States). IfI fail to do so, a default judgment will be entered against me or the entity I represent.

— ~ ™
[ o N N
Date: EarlOaks . _ YG‘V o Al N
Signature of the atlorney or unrepresented party

Earl Oaks

Printed name of party waiving service of summons Printed name

P.0.Box 398813
Miami Beach, FL 33239

Address

olawfirm@gmail.com
E-mail address

(786) 373-8402

Telephone number

Duty to Avold Unnecessary Expenses of Serving a Summens

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnccessary expenses of serving a summens
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, untess the defendant shows good cause for the faiture.

.. _“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and retuming the waiver form, you are allowed more time to respond than if a summons had been served.
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AO 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT
for the
Southern District of Texas B

Kedric Johmarco Kizzie

Plaintiff ; CV 2 ? 8 @
V. ) Civil Action No. 1 9
Kenneth_Elmore )
Defendant )

WAIVER OF THE SERVICE OF SUMMONS

To: Earl Oaks
{Name of the plaintifl"s attorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

L, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service.

[ also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within
60 days from , the date when this request was sent (or 90 days if it was sent outside the
United States). If 1 fail to do so, a default judgment will be entered against me or the entity I represent.

Date: Earl Oaks | ﬁ 13 ;\‘\‘\ . g
Signature of the attorney or unre, n emhm_v b

Earl Oaks

Printed name of party waiving service of summons Printed name

P.O.Box 398813
Miami Beach, FL 33239

Address

olawfirm@gmail.com
E-mail address

(786) 373-8402

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to retum a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

. _“Good causc™ does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and retuming the waiver form, you are allowed more time to respond than if a summons had been served.
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AO 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT
for the

Southem District of Texas B

Kedric Johmarco Kizzie

= | 190V 2780
V. ) Civil Action No.
Kenneth_Eimore )
Defendant )

WAIVER OF THE SERVICE OF SUMMONS

To: Earl Oaks
(Name of the plaintifl"s attorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that | waive any objections to the absence of a summons or of service.

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within
60 days from , the date when this request was sent (or 90 days if it was sent outside the
United States). If I fail to do so, a default judgment will be entered against me or the entity I represent.

Date: Earl Oaks ﬁ S\
Signature of the attorney or nnre, ni eg{ party ‘-"{L £

Earl Oaks

Printed name of party waiving service of summons Printed name

P.0.Box 398813
Miami Beach, FL 33239

Address

olawfirm@gmail.com
E-mail address

(786) 373-8402

Telephone number

Duty to Aveid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

. “Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property. .

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

Ifyou waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rute 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a2 summons had been served.



