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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

_____________________________

UNITED STATES OF AMERICA,

 v.

FRANK NUCERA, JR.,

Defendant.

CRIMINAL NUMBER:

  17-532 

   TRIAL

_____________________________
Mitchell H. Cohen Building & U.S. Courthouse  
4th & Cooper Streets
Camden, New Jersey  08101 
October 7, 2019
 

B E F O R E:  THE HONORABLE ROBERT B. KUGLER, 
SENIOR UNITED STATES DISTRICT JUDGE

A P P E A R A N C E S:

OFFICE OF THE UNITED STATES ATTORNEY 
BY: MOLLY S. LORBER 
    R. JOSEPH GRIBKO 
ASST. UNITED STATES ATTORNEYS 

 FOR THE GOVERNMENT

ROCCO C. CIPPARONE, JR., ESQUIRE  
203-205 BLACK HORSE PIKE 
HADDON HEIGHTS, NEW JERSEY 08035 
FOR THE DEFENDANT

 

Carl J. Nami, Official Court Reporter
Carl_Nami@NJD.USCOURTS.GOV

609-439-5420 
Proceedings recorded by mechanical stenography; transcript 

produced by computer-aided transcription.
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(Defendant Present)

(The following took place in open court). 

THE DEPUTY COURT CLERK:  All rise. 

THE COURT:  Have a seat, everybody. 

MR. CIPPARONE:  Good morning, your Honor. 

MS. LORBER:  Good morning, your Honor.  

THE COURT:  All right.  Okay, we have a note from the 

jury.  This jury is deadlocked and unable to come to a 

unanimous decision. 

So what would counsel like to do at this point? 

MR. CIPPARONE:  My preference is to declare a 

mistrial, your Honor.  

MS. LORBER:  Our preference would be to give the Alan 

Charge, your Honor.  

THE COURT:  I don't want to give them the Alan 

Charge.  It's just a repeat of what, you know, is in this 

standard charge at this point.  I mean we can ask them to 

continue and see what happens. 

MS. LORBER:  Is it clear, do they need any further 

instruction?  Are they deadlocked on all charges or just -- 

THE COURT:  Counsel, you know as much as I do.  

MS. LORBER:  Yes. 

THE COURT:  That's all I know.  I mean that's from 

page 37 of the instructions.  I'll note in the paragraph 

telling them under heading fifth, talks about the case and 
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their duties.  

MR. CIPPARONE:  Yes.  You know from my perspective, 

your Honor, they'd that charge.  You read it to them.  They 

have a copy in the jury room and they've been at this now I'd 

say, I'd say what, two and a half days if we add up the time? 

So I think a mistrial is appropriate at this point in 

time, your Honor.  

MR. GRIBKO:  We would certainly ask that you re-read 

that at least.  

THE COURT:  It would just be that paragraph.  

MR. GRIBKO:  That's it.

THE COURT:  Starting with the second sentence.  In 

fact, it is your duty to talk with each other about the 

evidence. 

MR. GRIBKO:  I don't think you need the phrase "in 

fact". 

THE COURT:  No, I can leave that part out, sure.

(Brief pause) 

MS. LORBER:  Your Honor, would it be possible to also 

reread to them charge 42?  Separate considerations, single 

defendant charged with multiple offenses?  

MR. CIPPARONE:  I think that unduly emphasizes it, 

Judge.  It's pushing them in a direction.  It's giving them a 

suggestion to find him potentially guilty or not guilty of 

separate offenses.  They haven't asked for that to be 
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clarified.  We know that when they wanted clarification, 

they'll ask for it.  They did it Friday with respect to 

reasonable doubt.  I think that gives undue emphasis to that 

charge.  

THE COURT:  I think the only thing I can do at this 

point is ask them to give it one more try and then see what 

they say.  I don't think it will take them long to get back to 

us, but I've been surprised before.  And I think I'm just 

going to reread them from page 37 and we'll see what happens.  

Get them out, please.

(Brief pause) 

THE DEPUTY COURT CLERK:  All rise. 

(Jury enters the courtroom at 11:20 a.m.) 

THE COURT:  Please have a seat.  Obviously we got 

your note.  I think the most appropriate response to your note 

at this point is to reread you part of the charge from page 

37.  

It is your duty to talk with each other about the 

evidence and to make every reasonable effort you can to reach 

unanimous agreement.  Talk with each other, listen carefully 

and respectfully to each other's views and keep an open mind 

as you listen to what your fellow jurors have to say.  Do not 

hesitate to change your mind if you are convinced that the 

other jurors are right and that your original position was 

wrong, but do not ever change your mind just because other 
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jurors see things differently, or just to get the case over 

with.  In the end, your vote must be exactly that, your own 

vote.  It is important for you to reach unanimous agreement 

but only if you can do so honestly and in good conscience.  

Listen carefully to what the other jurors have to say and then 

decide for yourself if the Government has proved the defendant 

guilty beyond a reasonable doubt.  

I'm going to ask you to take time and make another 

effort to come to unanimous agreement.  

So I'm going to ask you to return to your deliberation 

room and we will await your further word.  Thank you.  

THE DEPUTY COURT CLERK:  All rise.

(Jury leaves the courtroom at 11:22 a.m.) 

THE COURT:  I just don't think it would be 

appropriate for to me tell them at this time that there are 

circumstance under which we could accept a partial verdict.  

If they ask, I'll tell them, but they haven't asked.  So I 

have to assume that they're unable to reach agreement on any 

of the three counts.  And we'll just have to wait and see what 

they say.  

All right?  Thank you, everybody. 

MR. CIPPARONE:  Thank you, your Honor. 

MS. LORBER:  Thank you, your Honor.

(The matter was then in recess while the jury deliberated) 

(Defendant Present)
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(The following be took place back in open court) 

THE DEPUTY COURT CLERK:  All rise.  

THE COURT:  Okay, we're on the record.  There's 

another question from the jury.  Could we have a transcript of 

Office Nagle's and Pesce's testimony.  I assume that that is 

acceptable to both sides and we'll get working on it. 

MS. LORBER:  Yes, your Honor.  

MR. CIPPARONE:  Certainly, your Honor. 

THE COURT:  All right, Mr. Nami.  Do your magic, 

please.

(Recess)

(The trial was in recess while the jury deliberated) 

(defendant present) 

(The following took place in open court) 

THE COURT:  As Larry indicated in his message to you, 

the jury has asked to come back tomorrow morning and continue 

their deliberations.  Of course, I said yes.  They are in the 

process of leaving now.  And they'll be back at 9:30 tomorrow.  

And no further word about deadlock or anything like that.  So, 

that's all I know.  We'll see you in the morning.  

MR. GRIBKO:  Have a good night, your Honor.  

MS. LORBER:  Thank you, your Honor.  

MR. CIPPARONE:  Thank you, your Honor.

(The matter witness stand then concluded)
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I certify that the foregoing is a correct transcript from 

the record of proceedings in the above-entitled matter.

/S/ Carl Nami, Official Court Reporter 

Court Reporter/Transcriber                 

October 7, 2019 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

_____________________________

UNITED STATES OF AMERICA,

 v.

FRANK NUCERA, JR.,

Defendant.

CRIMINAL NUMBER:

  17-532 

   TRIAL

_____________________________
Mitchell H. Cohen Building & U.S. Courthouse  
4th & Cooper Streets
Camden, New Jersey  08101 
October 8, 2019
 

B E F O R E:  THE HONORABLE ROBERT B. KUGLER, 
SENIOR UNITED STATES DISTRICT JUDGE

A P P E A R A N C E S:

OFFICE OF THE UNITED STATES ATTORNEY 
BY: MOLLY S. LORBER 
    R. JOSEPH GRIBKO 
ASST. UNITED STATES ATTORNEYS 

 FOR THE GOVERNMENT

ROCCO C. CIPPARONE, JR., ESQUIRE  
203-205 BLACK HORSE PIKE 
HADDON HEIGHTS, NEW JERSEY 08035 
FOR THE DEFENDANT

 

Carl J. Nami, Official Court Reporter
Carl_Nami@NJD.USCOURTS.GOV

609-439-5420 
Proceedings recorded by mechanical stenography; transcript 

produced by computer-aided transcription.
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(Jury question) 

(Defendant present) 

(The following took place in open court) 

THE COURT:  All right.  

MR. GRIBKO:  We're sort of prepared for this. 

MS. LORBER:  We are. 

THE COURT:  All right, let's go on the record.  We 

have another question from the jurors.  It reads:  If we are 

unanimous on one count, but deadlocked on the other two, what 

is our next step.  

So I'll give -- obviously I will not respond to this 

unless I heard from counsel as to what they think I should do.  

And, no, I don't know what count.  This is all I know.  

MS. LORBER:  Your Honor, I took the liberty of 

printing up the partial verdict instructions from the Model 

Third Circuit.  It's 9.08, partial verdict and I have a copy 

if it would be helpful.  

THE COURT:  I am familiar with it by having taken 

partial verdicts in the past.  But thank you.  

MS. LORBER:  I would request that we give them that 

instruction.  

THE COURT:  Mr. Cipparone. 

MR. CIPPARONE:  I think we take the partial verdict, 

your Honor.  They've, you know, been at this now after 

indicating deadlocked since yesterday.  So, I say take the 
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partial verdict and declare a mistrial on the other two. 

THE COURT:  Well, 9.08 doesn't say that.  It says I 

will tell them that we can take the partial verdict and they 

can return and continue deliberations if they want.  They 

don't have to.  We really leave it up to the jury as to how 

they want to proceed.  All we're doing is telling them they 

have the option of returning a partial verdict and continuing 

with deliberations if that's what they choose or not choose.  

MR. CIPPARONE:  I understand.  

THE COURT:  And that's what I would like to do.  Do 

you have any objection? 

MR. CIPPARONE:  My preference would be to obviously 

take the partial verdict, but I understand your Honor's 

thought on that.  

THE COURT:  Okay.  Let's get the jurors out.

(Brief pause) 

THE DEPUTY COURT CLERK:  All rise. 

(Jury returns to the courtroom at 3:13 p.m.) 

THE COURT:  All right, please have a seat.  I have 

your question which is:  If we are unanimous on one count but 

deadlocked on the other two, what is our next step.  

Members of the jury, you do not have to reach unanimous 

agreement on all the charges before returning a verdict on 

some of them.  If you have reached unanimous agreement on some 

of the charges, you may return a verdict on those charges and 
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then continue deliberating on the others.  You do not have to 

do this, but you can if you wish.  You should understand that 

if you choose to return a verdict on some of the charges now, 

that verdict will be final.  You will not be able to change 

your minds about it later on.  Your other option is to wait 

until the end of your deliberations and return all your 

verdicts then.  The choice is yours.  So I'm going to ask you 

to return to your deliberations and resume your work.  Thank 

you.  

THE DEPUTY COURT CLERK:  All rise. 

(Jury leaves the courtroom at 3:15 p.m.) 

THE COURT:  All right, I've been wrong about this 

before, but I would suggest that counsel may not want to 

wonder too far away, and we'll see what happens.  Thank you.  

MS. LORBER:  Thank you, your Honor.  

MR. CIPPARONE:  Thank you, your Honor.

(The matter was then in recess while the jury 

deliberated)

(Defendant present).

(The following took place in open court) 

THE COURT:  Have a seat.  We're apparently not done.  

Okay, we'll make this quick.  The jury has asked for the two 

things.  One, the testimony of Lieutenant Mount.  Two, more 

note paper.  

So we'll prepare the testimony of Lieutenant Mount as 
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we have and we'll give it to them and Larry will give them 

more note pads for more notes.  Carl, do your thing, please.

(Court in recess while the jury deliberated).

THE COURT:  Thank you.  

MS. LORBER:  We saw it, your Honor.  

MR. CIPPARONE:  Yes.  

THE COURT:  Take it back? 

MS. LORBER:  Yes, please.  

MR. CIPPARONE:  Yes.

(Court in recess while the jury deliberated)

(Back in open court) 

THE COURT:  You got the message.  

MR. CIPPARONE:  Yes.  

THE COURT:  There's sidebars.  We have to weed that 

stuff out.  But we'll get it to them.

(Recess)

(Back in open court) 

THE COURT:  I gave the jurors the transcript and 

they've asked to go home.  We'll begin again tomorrow morning 

at 9:30.  So, of course, I said that would be acceptable.  I 

gave them the usual instructions about not talking about the 

case, not consulting any media reports, not doing any research 

and they could not begin deliberations until all of them are 

in the room at 9:30.  That's all the information I have.  

So I'll see you tomorrow morning at 9:30 then.  Thank 
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you. 

MR. CIPPARONE:  Thank you, your Honor.  

MS. LORBER:  Thank you, your Honor.

(The matter was then concluded for the day) 
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I certify that the foregoing is a correct transcript from 

the record of proceedings in the above-entitled matter.

/S/ Carl Nami, Official Court Reporter 

Court Reporter/Transcriber                 

October 8, 2019 
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produced by computer-aided transcription.

DA089

Case 1:17-cr-00532-RBK   Document 139-2   Filed 12/17/19   Page 89 of 130 PageID: 4098



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

00:00

00:00

00:00

00:00

00:01

United States District Court
Camden, New Jersey

1906

(The following took place in open court)

THE COURT:  Okay, we have a note from the jury.  It 

says:  We have come to a unanimous decision on Count Number 3.  

That's all it says.  

So, the first question is, what do we do?  They don't 

explicitly say they want to deliver this verdict.  They just 

say they have a verdict.  Assuming that they want to deliver 

the verdict and we take the verdict, what's next?  What do we 

ask?  What do we say? 

MR. GRIBKO:  Well, they can either deliver the 

verdict or continue to deliberate if they want, but that's up 

to them. 

THE COURT:  Well -- 

MR. GRIBKO:  So -- 

THE COURT:  We told them. 

MR. GRIBKO:  Right, we've already told them that is 

the thing.  So -- and they know that. 

THE COURT:  Do we ask them if they want to continue?  

Do we ask each of them if there's any reasonable possibility 

that they'll come to a unanimous agreement on the other 

counts?  Do we inquire or what do we do? 

MR. CIPPARONE:  My preference is to inquire, Judge.  

I mean I think at this point they've previously indicated 

deadlocked on at least two counts twice, maybe three times 

now, and I'm not sure from the instruction yesterday that they 
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understand they could tell us they're deadlocked.  And so I 

think we really need to give them that option.  

THE COURT:  What does the government think about it, 

having me inquire of them whether there's any reasonable 

possibility of achieving a unanimous verdict on the other 

counts? 

MR. GRIBKO:  I think that, I think that's what we 

have to do here.  As long as we're both in agreement on it.  

MR. CIPPARONE:  I certainly am.  

THE COURT:  So I'll ask them one at a time.  I'll ask 

all 12 of them each individually whether they think that 

there's a reasonable possibility of reaching a unanimous 

verdict on the other counts.  Okay?  

MR. CIPPARONE:  I'm fine with that, Judge. 

MR. GRIBKO:  One issue I guess is Count two is sort 

of oddly formulated for like, they may have a decision as to 

the first three and that's the fourth? 

THE COURT:  Well, they don't have a decision unless 

they have a decision on all of them. 

MR. GRIBKO:  I know.  Well, I guess that's, that's 

true, right.  I mean we all know what the distinction is, but 

if they have an answer on the first three, it's lesser 

included.  But I don't think we can go there.  

THE COURT:  Counsel, I'm just asking what you suggest 

we do at this point. 
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MR. GRIBKO:  I think -- 

THE COURT:  I'm looking back at question number eight 

and as I thought they didn't really tell us before they had a 

verdict.  They just said if we are unanimous on one count but 

deadlocked on the other two, what is our next step.  This is 

the first time they've told us they are unanimous on a count.  

So, okay.  The first thing is I'll ask them, we'll 

bring them all in, I'll take attendance.  I'll ask them, I'll 

ask the Spokesperson if they want to deliver this verdict at 

this time on Count three.  Assuming she says yes, we'll take 

the verdict.  Then I mean they know they can continue 

deliberating, but do I remind them that they can?  Do I tell 

them to tell us what they want to do?  How do you want me to 

approach the subject of further deliberations.  

MR. GRIBKO:  I think you remind them that they can, 

but tell them that if they don't want to, they can tell us 

they're deadlocked.  I think that's -- 

MR. CIPPARONE:  I think at this point we should tell 

them that at least that latter portion as well. 

THE COURT:  Okay, that's what we'll do.  

MR. CIPPARONE:  Thank you.  

THE COURT:  Get the jury.  Is there anything else you 

want to put on the record before we bring the jury out?  

MR. CIPPARONE:  No, your Honor.  

MS. LORBER:  No, your Honor.  
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THE COURT:  Okay.

(Brief pause) 

THE DEPUTY COURT CLERK:  All rise. 

(Jury enters the courtroom at 4:25 p.m.) 

THE COURT:  Please have a seat.  We have your note 

that says we have come to a unanimous decision on Count Number 

3.  

Miss , is that the intention or desire of the 

jury to return that verdict as to Count three at this time?  

THE JURY FOREPERSON:  Yes, it is. 

THE COURT:  Let me take roll, like I promised I would 

take attendance.  Miss , just tell me you're here. 

(The Judge took attendance and all responded here) 

THE COURT:  All right.  Miss , if you will 

please stand?  Okay, I will read you the question and you will 

give me the answer on behalf of the jury, please.  

THE JURY FOREPERSON:  Okay.  

THE COURT:  Count three.  With respect to Count 

three, which charges the defendant, Frank Nucera, Jr., on or 

about December 22, 2016, willfully making a statement or 

representation that was both material and false, fictitious or 

fraudulent in a matter within the jurisdiction of the 

government of the United States in violation of Title 18, 

United States Code, Section 1001, we the unanimous jury find 

the defendant Frank Nucera, Jr. 
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THE JURY FOREPERSON:  Guilty. 

THE COURT:  Was that a unanimous decision of all 

jurors?  

THE JURY FOREPERSON:  Yes, it is. 

THE COURT:  All right, I'm going to poll the jury now 

and I'll ask each of you in turn if you agree or disagree with 

the verdicts as announced by Miss .

(Jury is polled and found to be unanimous) 

THE COURT:  All right.  May I have that?  File that, 

please.  Have a seat.  So the obvious next question, ladies 

and gentlemen is what's next?  As I told you yesterday, you 

have the right and the ability to continue deliberating on the 

other counts.  This is entirely up to you.  But what I'm going 

to ask you to do is go back in the room and then please inform 

me after you've discussed it whether you would like to 

continue or whether or not you think there's no reasonable 

possibility of reaching a unanimous verdict on these two 

Counts.  Okay?  I'll ask you to return and we'll wait to hear 

from you.  Thank you very much.  

THE DEPUTY COURT CLERK:  All rise.

(Jury leaves the courtroom at 4:28 p.m.) 

THE COURT:  Anything for the record, counsel?  

MR. CIPPARONE:  No, your Honor.  

MS. LORBER:  No, your Honor. 

THE COURT:  Stand adjourned until we hear back from 
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the jury.  Thank you, everyone.

(Recess).

(The following took place in open court) 

THE COURT:  Have a seat.  Thank you.  The jurors have 

gone home for the evening and they will let us know in the 

morning how they want to proceed from here.  I have nothing 

else to say.  That's all I can tell you.  Hang around for a 

minute.  I have to give you a sentencing date.  I think it's 

going to be February, but we'll give you that in just a 

minute.  Okay?  All right, thank you, everybody.

(The matter was then concluded for the day).
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I certify that the foregoing is a correct transcript from 

the record of proceedings in the above-entitled matter.

/S/ Carl Nami, Official Court Reporter 

Court Reporter/Transcriber                 

October 9, 2019 
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(The following took place at sidebar) 
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(Afternoon Session)

THE COURT:   Come over here to sidebar.  

MS. LORBER:  Sure.

(The following took place at sidebar)  

THE COURT:  I have no news.  Clearly you know they 

haven't come to a unanimous decision on anything.  I don't 

know what to tell you, but I don't think we need to explain 

maybe this to them now. 

MR. GRIBKO:  Maybe we don't. 

THE COURT:  Maybe we don't.  Because as you know, I'm 

going to be unavailable after tomorrow.  Judge Bumb will take 

a verdict.  I'll be here today and tomorrow.  

MR. GRIBKO:  You'll be here tomorrow, okay. 

THE COURT:  I'll be here tomorrow.  The question is 

whether we should tell them that I will not be here next week 

and that another Judge will take the verdict.  Just so they 

know.  I think we should, but I don't want to do it. 

MR. GRIBKO:  Do we have to tell them today or can we 

tell them tomorrow?  

THE COURT:  I can tell them tomorrow I guess. 

MS. LORBER:  I think I would prefer to tell them 

tomorrow. 

MR. CIPPARONE:  Yeah, I'm fine with telling them 

tomorrow.  

THE COURT:  I can tell them in the morning. 
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MR. CIPPARONE:  Yes, that's a good idea. 

THE COURT:  Yes.  

THE DEPUTY COURT CLERK:  They wish to come back 

tomorrow.  

THE COURT:  All right, so same deal, tell them they 

can go home and come back tomorrow.  General rules, don't talk 

to anyone, don't read anything in the media, can't discuss the 

case until they all get here.  All right, I'll make the 

announcement.

(The following took place back in open Court)  

THE COURT:  The jury has just informed us that they 

want to come back tomorrow.  So they'll be back tomorrow 

morning at 9:30 and that's all I know.  Sorry.  

Thank you for hanging in there.  

(The Judge then left the courtroom and the matter then 

concluded for the day) 
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I certify that the foregoing is a correct transcript from the 

record of proceedings in the above-entitled matter.

/S/ Carl Nami, Official Court Reporter 

Court Reporter/Transcriber                 

October 10, 2019 
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(The following took place in open court) 

   THE COURT:  Why don't we go sidebar, counsel, 

please.

(THE FOLLOWING TOOK PLACE AT SIDEBAR) 

THE COURT:  We will deal with the Juror's note in 

public on the record, but I got another note, which because of 

the nature of it, we're not going to deal with it in public.  

I'm going to seal it, but I want you to see it.  

Now I intend to speak with her once I discharge the 

jury because we do have counseling available for jurors, but I 

wanted you to see it.  I don't know if you have anything else 

to say about this or not.  I mean you can have a couple 

minutes to speak with your client about the other note.  And 

so I want it to be as clear as possible.  I don't know if you 

want to make any applications made about this or not.  I mean 

you may want to spend a few minutes thinking about it.  It's 

entirely up to you. 

MR. CIPPARONE:  I was going to ask if I could have a 

couple minutes to think about it. 

THE COURT:  Yes.  

MR. CIPPARONE:  I appreciate it.  

THE COURT:  You can have a couple minutes to speak 

with your client about the other note.  Okay?  

MR. CIPPARONE:  I will.  

THE COURT:  All right.  Thank you.
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(SIDEBAR ENDED)

(Brief recess)

(The following took place back in open court) 

THE COURT:  All right.  Okay.  Do you need to go to 

sidebar about anything?  

MR. CIPPARONE:  For a moment, Judge.  If that's okay? 

THE COURT:  Sure.

(THE FOLLOWING TOOK PLACE AT SIDEBAR)

  MR. CIPPARONE:  Okay, thank you.  Judge, this is in 

regards to Miss .  This is not just in regards to a 

situation that I've confronted before.  So I would like to 

just kind of think about whether there's any potential impact 

on the Count 3 verdict or not.  I don't know how to handle 

that.  

THE COURT:  Well, I've had other jurors in past cases 

seek counselling.  We, the courts have a program whereby we 

make jurors temporary special employees of the United States 

government and it entitles them to the United States 

government employee benefits being that all employees of the 

United States government have a right to counseling sessions.  

It's done through the United States Public Health Services and 

the jurors are entitled to six free sessions and after that 

they can continue on their own money or through their 

insurance and they're told that.  Why she wrote the note I 

don't know, but I haven't spoken to her. 
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MR. CIPPARONE:  Right. 

THE COURT:  But I intend to speak to her in response 

to her request if and when we discharge the jury.  Clearly 

it's the first indication I've had that anyone intends to use 

that benefit.  But given the length of deliberations, I 

wouldn't be surprised if others do, but it's entirely 

confidential. 

MR. CIPPARONE:  Right.  

THE COURT:  They don't know what each other is 

asking.  And all that I know is someone's request and set it 

in motion and I refer it to the Public Health Service and I 

have no idea what happens after that.  But I did, I have had 

jurors in the past use the program.  That's all I know. 

MR. CIPPARONE:  That's my only -- and this is, this 

is my personal perception, I sensed a little hesitation on her 

part for the jurors to be polled on the Count 3 verdict and 

that started my wheels spinning in that regard. 

THE COURT:  Well, frankly, my observation was she 

wasn't the only one.  And my observation always is is that 

it's not unusual for jurors to have slight hesitation when I'm 

polling the jurors.  It's a big deal asking of them.  So I 

didn't take anything of it from anyone, but that's what I 

know.  I mean if you have any motions to make, you'll have the 

opportunity to make them. 

MR. CIPPARONE:  I can preserve that for now.  Thank 
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you. 

THE COURT:  Sure. 

MR. CIPPARONE:  Thank you.  

THE COURT:  Let's go on the record about what you 

want to do about the public note we got.  Okay?  

MR. CIPPARONE:  Okay.  Great.  Thank you.  

MS. LORBER:  Thank you, your Honor. 

(SIDEBAR ENDS)

(The following took place back in open court) 

THE COURT:  All right, we have that note from the 

jury signed by the Spokesperson.  It says:  The jury is 

deadlocked on Counts 1 and 2.  Mr. Cipparone, any application?  

MR. CIPPARONE:  I would have an application for a 

mistrial at this point, your Honor.  It's been seven days that 

the jury's been deliberating.  This is, I think close, call it 

the third note about being deadlocked, and I think they've 

given it a lot of effort and it's been a long time. 

THE COURT:  Well, clearly not the first time they've 

indicated they're having difficulty.  What's the government's 

position? 

MS. LORBER:  Well, your Honor, I think we should ask 

them whether they feel there's any reasonable probability that 

they can reach a unanimous verdict and then be satisfied with 

their answer, because I do agree with Mr. Cipparone that this 

jury has been incredibly conscientious. 
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THE COURT:  All right, why don't we bring the jurors 

out and I will ask them if there's any reasonable possibility 

that they can reach a unanimous verdict and we'll see what 

they say and go from there.

(Pause)

THE DEPUTY COURT CLERK:  All rise.

(Jury enters the courtroom at 11:00 a.m.) 

THE COURT:  Have a seat, ladies and gentlemen.  We 

have your note which you say, the jury is deadlocked on Counts 

1 and 2.  

What I'd like to do is ask you, and we'll start with 

Miss  whether you believe there's any reasonable 

possibility that further deliberations would yield a unanimous 

verdict on either of the remaining counts?  Miss .  

JUROR :  I don't.  

THE COURT:  Miss . 

JUROR :  I do not.  

THE COURT:  Miss , do you think there is 

any chance, any reasonable chance that further deliberations 

would yield a unanimous verdict on the remaining count?  Yes 

or no. 

JUROR :  No.  

THE COURT:  Miss ?  

JUROR :  No. 

THE COURT:  Mr. ?  
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JUROR :  I hate to say it, but no. 

THE COURT:  Mr. ? 

JUROR :  No.  

THE COURT:  Mr. . 

JUROR :  No. 

THE COURT:  Miss ? 

JUROR :  No.  

THE COURT:  Miss ? 

JUROR :  No.  

THE COURT:  Mr. ?  

JUROR :  No, sir. 

THE COURT:  Mr. ?  

JUROR :  No.  

THE COURT:  And Miss . 

JUROR :  No.  

THE COURT:  All right.  Counsel, sidebar?  Stay 

there, ladies and gentlemen, if you would, please. 

(THE FOLLOWING TOOK PLACE AT SIDEBAR) 

THE COURT:  I assume that you're going to repeat your 

motion for a mistrial. 

MR. CIPPARONE:  That's correct, your Honor. 

THE COURT:  What's the government's position? 

MR. GRIBKO:  No, at this point, I don't think so, 

your Honor.  

THE COURT:  All right, I'll grant the motion for a 

DA107

Case 1:17-cr-00532-RBK   Document 139-2   Filed 12/17/19   Page 107 of 130 PageID: 4116



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

01:44

01:44

01:44

01:44

01:45

United States District Court
Camden, New Jersey

1924

mistrial.  Clearly the jury has been very conscientious.  

They've worked very hard and has taken prior opportunities to 

continue to deliberate, even though they had indicated they 

had difficulty reaching a unanimous decision.  I'm satisfied 

there is no possibility of them reaching a unanimous agreement 

on the remaining counts.  

So the mistrial is granted.  

Let me dismiss the jurors.  We're going to set a status 

conference for November the thirteenth at 3:30, and we'll give 

you these dates.  The sentencing date remains at which I time 

the government will inform me whether they will continue to 

and to retry this case.  I assume that's okay with you?  

MR. CIPPARONE:  Sure. 

THE COURT:  We'll wait until then?  

MR. CIPPARONE:  Yes. 

THE COURT:  We'll let them go, and I'll have to go 

back and talk to them.  I have things to say to them.  

MR. CIPPARONE:  Okay. 

THE COURT:  Thank you very much.  

MR. GRIBKO:  Thank you. 

MS. LORBER:  Thank you, your Honor. 

(SIDEBAR ENDED)

(The following took place back in open court) 

THE COURT:  Ladies and gentlemen, I'm going to 

declare a mistrial in this case, which means that your service 
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is done.  Please don't be disappointed.  You have not let 

anyone down.  We all believe that you've done your best and we 

all very much appreciate it.  I never promised you that this 

was going to be easy.  I hope you have found it to be 

interesting anyway.  It's a difficult decision that needs to 

be made and you should be proud of the service that you've 

rendered to your nation.  As jurors, you are the people.  You 

speak for the people of this nation.  This is how our 

democracy works.  As powerful as my position is, I don't have 

authority under our Constitutional laws to make that decision.  

I thank you for your service, and I'm going to ask you to go 

back to your deliberation room.  I have some other things to 

talk to you about.  I have paperwork to give you and then 

you'll be free to go.  

Please, please, don't think you've let anyone down.  

You have done your very best.  You've been here a long time 

and we very much appreciate it.  So thank you.  

THE DEPUTY COURT CLERK:  All rise. 

(Jury leaves the courtroom at 11:05 a.m.) 

THE COURT:  All right, the sentencing on Count 3 

remains as scheduled, February 6th at 9:30.  We'll have a 

status conference on November 13th at 3:30 p.m. in which time 

I will expect the Government to indicate whether they wish to 

retry this case.  And if so, then we will schedule the trial 

on the remaining two Counts at that time.  But I have to tell 
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you, I'm very skeptical that we'll get to it before the end of 

this year because of my schedule.  Thank you.  

Counsel, I say you did a wonderful, professional job on 

both sides.  It is a difficult decision.  And obviously the 

jury did its best and we'll have to just wait and see what 

happens.  So thank you, everybody. 

MR. CIPPARONE:  I appreciate that.  Thank you, your 

Honor.  

MS. LORBER:  Thank you, your Honor.

(The matter was then concluded) 
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I certify that the foregoing is a correct transcript from the 

record of proceedings in the above-entitled matter.

/S/ Carl Nami, Official Court Reporter 

Court Reporter/Transcriber                 

October 14, 2019 
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³́ µ¶d̄°}¶�¶v̄

DA115

Case 1:17-cr-00532-RBK   Document 139-2   Filed 12/17/19   Page 115 of 130 PageID: 4124



���������� ��	
��
	�������������
������	����
�����������
������������� ��	����!���"��#�$��"�	��%��&
��&��
�&�����
"��	�%

�

'()*+,-.�*/(0�123�4567�*16588930�:(12�123�13*1(-,;7�,<�=81>�?/12/;�@,,26�/;0�A313+1(B3�=81>�=/9B/1,63�C5(0,D�123�1,:;*2()

),9(+3�,<<(+36*�:2,�(-)9(+/130�?5+36/>�E,12�+,)*�*/(0�1237�*/:�?5+36/�*16(F3�=16,73>�@,,26�*/(0�?5+36/�*9/--30�123�133;G*

23/0�(;1,�/�0,,64/-.�H9(F3�/�./*F31./99>I

J23�)6,*3+51(,;G*�*1/6�:(1;3**D�@,,26D�/�KLM�,<<(+36D�2/0�-/03�NO�63+,60(;8*�,<�?5+36/�12/1�:363�)63*3;130�/*�3B(03;+3>

C5(0,�(;(1(/997�1,90�PEQ�(;B3*1(8/1,6*�12/1�23�0(0�;,1�:(1;3**�123�/**/591D�.51�123�*/-3�0/7�+2/;830�2(*�13*1(-,;7�/;0�*/(0�23

*/:�?5+36/�*16(F3�123�133;>

J23�12633�2,90,51�456,6*�0(0;G1�<(;0�123�:(1;3**�13*1(-,;7�+630(.93D�'()*+,-.�/;0�@(+2/60*,;�*/(0>

R<�@,,26�/;0�C5(0,D�'()*+,-.�*/(0D�12,*3�456,6*�H63/997�<391�12/1�1237�+,590;G1�165*1�123(6�13*1(-,;7>I

S�TUVW�XYTUZ�[\]̂�_̀abc�_d]ef]�gh[h�idj̀kf�kl̀f_�m\̀jn̂�d_�ĵ àm�nd�opq
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

_____________________________

UNITED STATES OF AMERICA,

 v.

FRANK NUCERA, JR.,

Defendant.

CRIMINAL NUMBER:

17-532

 TRIAL

_____________________________
Mitchell H. Cohen Building & U.S. Courthouse 
4th & Cooper Streets
Camden, New Jersey  08101 
September 18, 2019

B E F O R E: THE HONORABLE ROBERT B. KUGLER, 
SENIOR UNITED STATES DISTRICT JUDGE

A P P E A R A N C E S:

OFFICE OF THE UNITED STATES ATTORNEY 
BY: MOLLY S. LORBER 

R. JOSEPH GRIBKO
ASST. UNITED STATES ATTORNEYS 
FOR THE GOVERNMENT

ROCCO C. CIPPARONE, JR., ESQUIRE
203-205 BLACK HORSE PIKE
HADDON HEIGHTS, NEW JERSEY 08035
FOR THE DEFENDANT

Carl J. Nami, Official Court Reporter
Carl_Nami@NJD.USCOURTS.GOV

609-439-5420
Proceedings recorded by mechanical stenography; transcript 

produced by computer-aided transcription.
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MR. CIPPARONE:  No questions, your Honor. 

THE COURT:  That's all we need, Mr. Rego.  You may go 

back in your room. 

A JUROR:  Thank you.  

THE COURT:  Thank you for coming in.  We'll be in 

touch shortly. 

(Juror leaves the courtroom) 

THE COURT:  No applications, correct?  

MS. LORBER:  Correct. 

MR. CIPPARONE:  Correct. 

THE COURT:  Okay.   

(Juror enters the courtroom)  

THE COURT:  Ms. , good morning. 

A JUROR:  Good morning. 

THE COURT:  I'm Judge Kugler.  Thank you for coming 

in.  May I ask you to have a seat right here. 

A JUROR:  Okay. 

THE COURT:  How are you today? 

A JUROR:  Good. 

THE COURT:  In the questionnaire we gave you the 

names of the lawyers, you indicated you did not know them.  

But I'm going to have then introduce themselves to you because 

I want to make sure you don't recognize them. 

A JUROR:  Okay. 

THE COURT:  We'll start with the government.  We'll 
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start with the prosecutors.

Ms. Lorber, will you start, please.  

MS. LORBER:  Good morning.  My name is Molly Lorber, 

I work for the U.S. Attorney's Office.

MR. GRIBKO:  Good morning.  My name is Joe Gribko, I 

also work for the U.S. Attorney's Office.

MR. CIPPARONE:  Hi.  My name is Rocco Cipparone and 

this is my client Frank Nucera. 

THE COURT:  Do you recognize anyone? 

A JUROR:  No. 

THE COURT:  I have some questions for you.  

BY THE COURT:

Q. Your brother was charged in California with a domestic 

violence charge at some point?

A. Yes.

Q. But in 63 you say he was the victim in the above case.  

So your brother was the victim, is that right? 

A. Correct. 

Q. So nothing happened to your brother as a result of this? 

A. Well, the trial is still -- I mean, the situation is 

still going on. 

Q. Okay.  And when you answered question 61, has any 

relative or friend ever been charged, that's who you're 

referring to, that's the only one? 

A. Yes. 
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Q. Okay.  Question 89, I'm going to show it to you.  And, as 

I said, there are no right or wrong answers, we're just 

interested in your response, we want to make sure we 

understand.

89:  Do you believe that if someone uses racially 

charged derogatory words verbally, that such person would be 

inclined to act with physical aggression as well.  Yes, when a 

person can't contain themselves from using derogatory words in 

a professional setting, it can, and you underline can, lead to 

physical aggression.  

Correct? 

A. Correct. 

Q. Okay.  In this case the jurors are going to hear 

testimony that the defendant Mr. Nucera used racial epithets 

included the N-word.  There's also allegations in the case, 

among the allegations, among the crimes alleged, and it's just 

allegations, he's entitled to the presumption of innocence, 

that Mr. Nucera during, he was a police chief, police officer, 

during the course of an arrest of a young African American 

male, he allegedly used excessive force and the reason was a 

racial motivation, he was racially motivated to use excessive 

force. 

Now, the reason for that question and the reason for my 

questions is I want to make sure you're able to separate these 

two concepts, the use of the language, the racial epithets, 
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that in and of itself is not a crime.  

A. Correct. 

Q. Anyone, as awful as it is, can say things.  But there are 

allegations of crimes here, the excessive force, racial 

motivation.  I want to make sure you understand that.

Let's assume you're a juror and let's assume he did in 

fact use those words, I want to make sure you understand that 

that does not make him guilty by itself of the physical force 

charged.

Do you understand that? 

A. Correct. 

Q. Do you have any difficulty understanding that? 

A. No. 

Q. Do you have any difficulty separating those two concepts 

in your mind? 

A. No. 

Q. Okay.  93, your sons --

A. Yes. 

Q. -- how many times have they been pulled over? 

A. My oldest on the way home from work got pulled over three 

times in a basically maybe five-mile period.  And my youngest 

has gotten pulled over maybe two times.

Q. The oldest three times in five miles.  Over what period 

of time?  

A. The same night.
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Q. Oh, the same night.

A. Yeah, the same night.

Q. Who pulled him over, do you know?

A. He used to work at the CVS pharmacy in Medford and he was 

on his way home like around 11:00 at night.  And when he 

pulled out onto 70, he got pulled over immediately, they were 

wondering why he was out so late.  When he arrived in Marlton, 

which is where we live, he got pulled over again.  And then 

when he did the jug handle to enter our development, he got 

pulled over a third time.

Q. This was different jurisdictions.  It wasn't the same 

cop?

A. No, it wasn't the same cop.

Q. Two different jurisdictions, three different cops.

A. Three different.

Q. How about your youngest?

A. Same jurisdiction, Marlton.

Q. Same time or two different times?

A. Two different times.

Q. And you believe the reason they were pulled over is 

because of race?  

A. Not with my oldest because it was dark and my oldest is 

very light, so he wouldn't have been able to tell if he was 

black or white.  He probably would have thought he was white.  

I guess questioning why he was out so late.
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Q. And your youngest?  Maybe, maybe not?

A. Maybe, maybe not.  Maybe because he's a young kid.

Q. Do you believe the police were wrong to do that? 

A. I think with my oldest, I think -- who knows what was 

going on that night, it could have been there was some 

robberies or something going on and they were, you know, 

checking people out on the road that late at night.  

With my youngest I think they profiled him because he 

is a young kid with a flashy sort of car and I'm not really 

sure about him.

Q. Okay.

A. He gets very emotional so I'm not sure I've gotten the 

real story.

Q. How old is he?

A. He's now 20.

Q. Do you hold a grudge against the police because of 

pulling your sons over like that? 

A. I wouldn't say a grudge.  I think I -- I have to stand 

back as a mom and say hopefully I raised my boys to do the 

right thing.  But we all know our children don't tell us the 

whole story so I have to sometimes wonder, you know, are they 

telling me a story that sounds good to mom or is there 

something else going on.  So I always stand back and just take 

a breath and, you know, after everything dies down I say, 

okay, now what part of the story haven't you told.
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Q. I'm glad I'm not sitting where you are answering those 

questions about my kids.

A. I have good boys.

Q. Mine are good, too.  But we have our moments, don't we?

A. Yes.

Q. I just want to make sure that these incidents involving 

your sons don't somehow affect the way you look at the 

evidence in this case if you were a juror.  Here we have law 

enforcement officers are going to be testifying on behalf of 

the government presenting their case, of course the defendant 

is a police officer in this case.  So I want you to be able to 

tell me, if you can, again, there's no right or wrong answer, 

I just want to know how you feel about this, whether these 

incidents involving your sons is going to affect the way you 

look at the evidence in this case? 

A. I don't think it's going to affect me.  I think, like I 

said with my sons, I have to take the police officers at their 

word that that's what's going on.  And I know that everybody 

fudges the answer a little bit, like in my sons' situation, as 

to what they were doing.  So I think I can separate the two 

from what's happening with my boys to what happened in this 

case.

Q. Good.

THE COURT:  Does the government have any questions?  

MS. LORBER:  No, your Honor. 
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THE COURT:  Mr. Cipparone, do you have any questions 

for Ms.   

MR. CIPPARONE:  Thank you, your Honor, I do.

Good morning.  With respect to question 89, that's 

where it asked if someone used racial profanities or slurs, 

would you believe they would be more inclined to act in a 

physical way.  And your answer was, and I know the Judge asked 

you about this, you answered when a person can't contain 

themselves from using derogatory words in the professional 

setting, it can lead to physical aggression. 

So my question really is Mr. Nucera, as with anyone 

charged with any prime, is presumed innocent, and we have to 

ensure that the jurors can really embrace that.  If you heard 

evidence he used the N-word and he used it on different 

occasions at different times, would that lead you to at least, 

even ever so slightly, have some checkmark against him about 

whether he would act in a certain way, for example, in a 

manner aggressively toward an African American, which he is 

accused of?  

A JUROR:  No, I think now days hearing the N-word and 

other derogatory terms is very common.  You know, you hear it 

in the radio station my son listens to, the music he listens 

to.  Luckily he has a station designed for me when I get in 

his car.  But I don't think -- and this was probably the most 

difficult question I had to answer to be truthful.  I don't 
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think -- I think some people might act on those derogatory 

terms and maybe get a little violent.  

But I think as you move up in a professional level and 

you've dealt with people from all different walks of life, you 

tend not to be as violent because you have more, what's the 

word, more, more that you could potentially lose.  I think if 

you're just like cleaning the streets, you can use any words 

you want and you probably could potentially become violent.  I 

think as you get up in profession, you look at where you are.  

Maybe you've been working 20 or 30 years, you think, oh, my 

pension, my kids, my house, am I willing to put that on the 

line to become violent, and most people don't.  

MR. CIPPARONE:  Thank you.  I appreciate that.  

Question 66, you have responded that your, I think your 

uncle had been a judge in Philadelphia.

A JUROR:  Right. 

MR. CIPPARONE:  What was his name?  

A JUROR:  William Akers.  

MR. CIPPARONE:  Do you know if he sat in criminal 

court or civil court?  

A JUROR:  I don't -- in Philadelphia I don't know 

what court he had.  I know that he then moved to Maryland and 

became an immigration judge. 

MR. CIPPARONE:  Okay.  Did you discuss his work with 

him as a lawyer or a judge?  
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A JUROR:  No. 

MR. CIPPARONE:  Nothing further, your Honor.  Thank 

you. 

THE COURT:  Thank you, Ms.   If you'll 

have a seat back in that room, we'll be with you shortly.  

Please don't discuss our questions and answers. 

A JUROR:  Okay. 

THE COURT:  Thank you. 

(Juror leaves the courtroom)

THE COURT:  Any applications?  

MR. CIPPARONE:  No, your Honor. 

MS. LORBER:  No, your Honor. 

THE COURT:  I have to go downstairs and swear in the 

new jurors.  I'll be back in five minutes, so you may take a 

break. 

(Recess) 

THE COURT:  Are we ready?  

Let's roll. 

MR. GRIBKO:  Is that all the rest of the jurors up 

here now or is that just another ten?  

THE COURT:  I think we have all.  20 people showed up 

with questionnaires.

MR. GRIBKO:  20? 

(Juror enters the courtroom)

THE COURT:  How you doing?  I'm Judge Kugler. 
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