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MEMORANDUM

TO: SAO ATTORNEYS
FROM:  Chief Assistant L. E. Hutton
RE: “Zero Tolerance Policy” for All COVID-19 Related Criminal Offenses

Committed Against Law Enforcement and First Responders
DATE: April 2, 2020

We all understand that law enforcement and first responders play a critical role in
protecting our community. Our officers not only enforce the law but are also expected
to perform a wide variety of tasks, such as preventing crime, providing services, and
maintaining order. Although our law enforcement and first responders face difficult
circumstances every day, the onset of the COVID-19 pandemic has resulted in new
and tremendous demands on our law enforcement and first responders.

Because of the duties that law enforcement and first responders are required to
perform; they are at considerable risk of being infected by the COVID-19 virus. Just
like healthcare practitioners, law enforcement and first responders on a daily basis are
faced with the reality that they are likely to come into contact with an infected individual.
In addition to the potential health hazards related to contracting the COVID-19 virus,
law enforcement officers and first responders are also experiencing considerable
stress due to these increased pressures and obligations both inside and outside of
work.

Unfortunately, despite having to deal with all of these challenging circumstances, | have
become aware of at least one incident in which a defendant, while being detained and
ultimately arrested, informed the officer that she was infected with the COVID-19 virus,
and then intentionally coughed into the officer’s face.

In light of this inexcusable criminal conduct, the purpose of this memorandum is to
make clear that the State Attorney’s Office for the Fourth Judicial Circuit shall have a
“Zero-Tolerance Policy” for any intentional COVID-19 related criminal conduct that
either harms or threatens to harm any law enforcement officer or first responder.
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To assist you in providing guidance to law enforcement and in your evaluation of these
types of arrests and prosecutions, you should familiarize yourself with the following
offenses that can potentially be charged for COVID-19 related criminal conduct
committed against law enforcement officers or first responders:

1. Corruption by Threat Against a Public Servant, § 838.021, Fla. Stat.

While the wording of the statute is a bit convoluted, to prove the offense of
Corruption by Threat Against a Public Servant, the State must present evidence of
proof that:

a. A Public Servant: Law Enforcement Officers and First Responders are
defined as “public servants” under this statute.

b. The harm or threat of harm was used to influence the law enforcement
officer or first responder to do, or not to do, some official act.

c. Importantly, the harm or threat of harm against a law enforcement officer
or first responder may be based on conduct occurring before, during, or
after the arrest or detention of the defendant.

d. Violations of this statute will usually involve harm or threat of harm by
the defendant to prevent or rescind the officer's decision to detain or
arrest the defendant.

e. Please read P.B. v. State, 95 S0.3d 944 (Fla. 3" DCA 2012), attached
as Exhibit A, for further guidance in charging criminal conduct under this
statute.

f. If there is actual harm, it is a felony of the second degree.
g. If there is a threat of unlawful harm, it is a felony of the third degree.

2. Depending on the facts and circumstances of a particular case, other statutes
to be considered are:

a. Assault on a Law Enforcement Officer or First Responder;
b. Aggravated Assault on a Law Enforcement Officer or First Responder;
c. Battery on a Law Enforcement Officer or First Responder;
d. Aggravated Battery on a Law Enforcement Officer or First Responder.

Under 8784.07, Fla. Stat., based on the status of the law enforcement officer or first
responder, these crimes are all enhanced by one degree.



In determining whether the charge of Aggravated Assault (intentional coughing) or
Aggravated Battery (intentional touching or spitting) are viable charges, there would
need to be proof that the defendant had previously tested positive for COVID-19, in
order to meet the definition of “deadly weapon” under the law.

Finally, the crime of Attempted Murder may be also warranted, dependent on the
facts and circumstances of a particular case.

. Guidance to Law Enforcement

Regardless of which statute the arrest is made under, it is important that law
enforcement documents as much factual information as possible to support
probable cause for the charge.

This would include:

a. Specific statements of the defendant referencing COVID-19.

b. How close the person was to the officer or first responder when the act
(intentional coughing, spitting, or touching) was committed.

c. A specific and detailed description of the actual COVID-19 related conduct
committed by the defendant.

. Final Thoughts

In closing, our law enforcement and first responder partners are currently facing an
incredibly challenging and dangerous environment due to the impact of COVID-19.
Having them subjected to actual harm, or threats of harm from COVID-19, based
on the intentional act of a defendant, will not be tolerated by this office.
Consequently, there will be “Zero Tolerance” for this category of crimes. Moving
forward, these cases must be treated with the utmost seriousness and require
punitive sanctions upon conviction.
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P.B., ajuvenile, Appellant,
V.
The STATE of Florida, Appellee.
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Aug. 8, 2012.

Background: In a juvenile delinquency proceeding, the
Circuit Court, Miami—-Dade County, Mindy S. Glazer, J.,
withheld adjudication of delinquency for corruption by
threat against a public servant and resisting an officer
without violence, and sentenced juvenile to probation.
Juvenile appealed.

Holdings: The District Court of Appeal, Lagoa, J., held

that:

[ police officer was lawfully engaged in a legal duty
when he stopped juvenile, as required to support
adjudication of delinquency for resisting an officer
without violence, and

21 juvenile’s statement, while she was already under
arrest, demonstrated a threat to influence police officer, as
required to support adjudication of delinquency for
corruption by threat against a public servant.

Affirmed.

Schwartz, Senior Judge, dissented in part and filed

opinion.

West Headnotes (6)

[11

Obstructing Justicea=Interfering with
Performance of Official Duties

To support a conviction for offense of resisting
an officer without violence, the State must

Exhibit A

show: (1) the officer was engaged in the lawful
execution of a legal duty; and (2) the action by
the defendant constituted obstruction or
resistance of that duty. West’s F.S.A. § 843.02.

Obstructing Justiced=Legality of arrest

An officer is engaged in the lawful execution of
a legal duty, as element of offense of resisting
an officer without violence, when the officer
legally detains an individual during an
investigatory stop. West’s F.S.A. § 843.02.

Infantsé=Obstructing justice, resisting arrest,
and perjury
Infantsé=Grounds, suspicion, or cause

Police officer was lawfully engaged in a legal
duty when he stopped juvenile whom officer
believed should be in school, as required to
support adjudication of delinquency for resisting
an officer without violence. West’s F.S.A. §
843.02.

Infantsé=0Obstructing justice, resisting arrest,
and perjury

Juvenile’s statement, while she was already
under arrest, that “if you arrest me I’ve got two
brothers in prison for murder, and they’re going
to take care of you. They’re going to have you
killed,” demonstrated a threat to influence police
officer, as required to support adjudication of
delinquency for corruption by threat against a
public servant; juvenile’s threat was an attempt
to cause officer to rescind his decision to arrest
and/or detain her and to transport her to the
police station. West’s F.S.A. § 838.021(1)(a).
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Bl Obstructing Justices=Intimidating or
threatening officer

Statute criminalizing corruption by threat
against a public servant does not require that the
threat be made before the arrest or detention.
West’s F.S.A. § 838.021(1)(a).

el Obstructing Justiceé=Intimidating or
threatening officer

To prove the offense of corruption by threat
against a public servant, the State must present
evidence of proof that the threat of harm was
used to influence the person threatened to do, or
not do, some official act. West’s F.S.A. §
838.021(1)(a).

Attorneys and Law Firms

*945 Carlos J. Martinez, Public Defender, and Michael T.
Davis, Assistant Public Defender, for appellant.

Pamela Jo Bondi, Attorney General, and Ansley B.
Peacock, Assistant Attorney General, for appellee.

Before SHEPHERD and LAGOA, JJ., and SCHWARTZ,
Senior Judge.

Opinion

LAGOA, J.

P.B., a juvenile, appeals from an order withholding
adjudication for corruption by threat against a public
servant and resisting an officer without violence. We
affirm.

I. FACTUAL AND PROCEDURAL HISTORY

The State charged P.B. with corruption by threat against a
public servant to influence her arrest and/or detention, and
resisting an officer without violence.

In response to a BOLO involving a black male allegedly
casing a home, Officer Lassiter (“Lassiter”) drove in his
police vehicle to the location. Lassiter observed P.B., a
black female, walking away from the home on the swale
area. He recognized P.B. when she turned toward him and
he told her to stop. P.B. used an expletive and continued
walking. Lassiter testified that he wondered why she was
not in school on a school day. Lassiter then exited the
police vehicle and told P.B. to stop and “come over here.”
When P.B. continued walking, he grabbed her arm, took
her to his car and “said get over here and have a seat in
the back.” When he asked her to have a seat in the back of
the car, P.B. began “swinging around” and Officer
Lassiter told her that she was under arrest. He forcibly put
her in the car and she continued “yelling, ... flailing
around.”

When Lassiter drove from the area, and started doing
paperwork, P.B. cursed, screamed and kicked the
windows. She also said that “I’m going to kill you. I'm
going to have you killed. I’ve got two brothers in prison
for murder and when they get out they’re going to come
get you.... She said if you arrest me, if you arrest me I've
got two brothers in prison for murder, and they’re going
to take care of you. They’re going to have you killed.”

Additionally, during trial Lassiter testified that he knew
P.B. was under 18. On cross-examination, he was asked
whether, if, after he grabbed P.B. by the arm, he stated to
her, “stop, you’re under arrest,” and he answered, “yes.”
On redirect, Lassiter testified that he knew she should be
in school.

After the State rested, the defense moved for a judgment
of dismissal, arguing that Lassiter did not have a reason to
stop P.B.; that P.B. did not match the BOLO; that she was
engaged in innocent behavior; and that there was no
evidence that she was of school age or that she should
have been in school. Defense counsel also argued that
P.B. had no ability to carry out the threats and that there
was no evidence that the alleged threats were intended to
influence the performance of a legal duty. The trial court
denied the motion.

P.B. testified that she was not enrolled in school on the
incident date, but that she intended to enroll when she
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obtained her birth certificate. She stated that she lives in
the area and was walking to the pay phone when Lassiter
pulled up in his police vehicle and ordered her to stop.
She told him that she didn’t do anything, the officer again
told her to stop, but that she continued walking. P.B.
further testified that Lassiter drove his vehicle in front of
her, jumped from his vehicle, grabbed her by the hand and
neck, pushed her toward *946 his vehicle, handcuffed her,
hit and slapped her, and shoved her into his vehicle. P.B.
denied threatening Lassiter.

After the defense rested, the State recalled Lassiter, who
denied grabbing P.B. by the neck, choking or hitting her.
The defense moved for judgment of dismissal on both
counts, on the ground that both require a legal duty and
that Lassiter did not have a lawful basis to stop P.B. The
trial court denied the motion, found P.B. delinquent on
both counts and withheld adjudication of delinquency.
P.B. was sentenced to probation. This appeal ensued.

I1. ANALYSIS

On appeal, P.B. raises two issues. With respect to the first
issue, P.B. argues that her motion for dismissal of the
offense of resisting without violence should have been
granted as Lassiter was not lawfully engaged in a legal
duty when he stopped her.

Similarly, with respect to the second issue, P.B. argues
that her motion for dismissal of the offense of corruption
by threat against a public servant should have been
granted because she was already under arrest when she
threatened Lassiter.

We will address each argument separately.

A. Resisting An Officer Without Violence
1 21 To support a conviction under section 843.02,
Florida Statutes (2009),* the State must show: (1) the
officer was engaged in the lawful execution of a legal
duty; and (2) the action by the defendant constituted
obstruction or resistance of that duty. See M.J. v. State, 67
S0.3d 1189, 1190 (Fla. 3d DCA 2011); N.H. v. State, 890
So.2d 514, 516-17 (Fla. 3d DCA 2005); Jay v. State, 731
So.2d 774 (Fla. 4th DCA 1999). Here, P.B. does not
contest that Lassiter is an officer and that she resisted
Lassiter. The issue before this Court is whether Lassiter
was engaged in a lawful execution of a legal duty. An

officer is engaged in the lawful execution of a legal duty
when the officer legally detains an individual during an
investigatory stop. See C.W. v. State, 76 So0.3d 1093, 1095
(Fla. 3d DCA 2011).

Bl In K.A.C. v. State, 707 So.2d 1175, 1177 (Fla. 3d DCA
1998), this Court held that officers “were certainly
authorized to conduct an investigatory stop to ascertain
the facts” as to whether a juvenile was absent from school
without authorization. At the adjudicatory hearing,
Lassiter testified that upon seeing P.B. he immediately
recognized her and believed she should be in school.?
P.B.’s refusal to stop when asked to do so by Lassiter
obstructed the officer’s investigation. “While perhaps an
argument could be made that a citizen does not have to
cooperate with the police if that citizen reasonably
believes that the officers are not engaged in the lawful
execution *947 of a legal duty.... [P.B.] went far beyond
simply refusing to cooperate.” Billips v. State, 777 So.2d
1094, 1096 (Fla. 3d DCA 2001) (holding that evidence
was sufficient to support conviction of obstruction of
justice). P.B. struck the officer and when placed in the
police vehicle proceeded to kick the windows of the
vehicle with her feet. As such, based on the authority of
K.A.C., we find that Lassiter was lawfully engaged in a
legal duty when he stopped P.B., and we affirm the trial
court’s order withholding adjudication for resisting an
officer without violence.

B. Corruption By Threat Against A Public Servant

(41 51 61 With regards to the second issue raised on appeal,
P.B. was charged with violating section 838.021(1)(a),
Florida Statutes (2009).2 P.B. argues that the trial court
erred in denying her motion for judgment of dismissal
because she was already under arrest when she threatened
the officer.* Section 838.021(1)(a), however, contains no
language which requires that the threat be made before
the arrest or detention. See, e.g., J.G. v. State, 915 So.2d
274 (Fla. 4th DCA 2005) (threats made after juvenile was
ordered to go to school suspension room or to obtain
proof of shots); Smith v. State, 754 So.2d 889, 890 (Fla.
5th DCA 2000) (threats made “during the arrest”); In re
P.J., 579 So0.2d 299 (Fla. 4th DCA 1991) (threats made
while juvenile was under arrest and handcuffed). Indeed,
to prove the offense of corruption by threat against a
public servant, the State must present evidence of “proof
that the threat of harm was used to influence the person
threatened to do, or not do, some official act.” Teele v.
State, 954 So.2d 1195, 1201 (Fla. 3d DCA 2007).

Here, P.B.’s threat was clearly an attempt to cause
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Lassiter to rescind his decision to arrest and/or detain her
and to transport her to the police station. We conclude
that P.B.’s reliance on Kositsky v. State, 974 So.2d 614
(Fla. 4th DCA 2008), is misplaced. In Kositsky, after the
defendant was arrested for DUI, he told the arresting
officer that “he would slit his throat if the cuffs were
removed.” Id. at 616. In dicta, the Fourth District stated
that “[t]he result would be different if appellant had
threatened to slit the officer’s throat if the handcuffs were
not removed.” Id. at 616. As such, the holding in that case
rests on the meaning of the threat itself, i.e., whether the
threat could not have influenced the officer, rather than,
as suggested by P.B., the defendant’s arrest status.
Accordingly, because we find that P.B.’s statement
demonstrated a threat to influence Lassiter, we affirm the
trial court’s order withholding adjudication of
delinquency for corruption by threat against a public
servant.

Affirmed.

SHEPHERD, J., concurs.

Footnotes

1 Section 843.02 states as follows:

SCHWARTZ, Senior Judge. (dissenting in part).

The court justifies the stop of P.B., who otherwise was
doing nothing wrong, on the officer’s allegedly
reasonable ground to *948 take her into custody under
section 984.13, Florida Statutes (2009), because he said
he thought she was under eighteen and it was noon on a
school day. This was not enough. In fact, section 1003.21,
Florida Statutes (2009), requires attendance at school only
of children between the ages of six and fifteen; P.B. did
not look as if she were under fifteen; indeed, she was
seventeen and was not, in fact, at the time enrolled in any
school to which he could deliver her. See § 984.13(1)(b),
Fla. Stat. (2009). He therefore could not have been acting
in the lawful performance of any duty when she resisted
him without violence. | therefore dissent from the
affirmance of her adjudication for that offense.

| agree with affirmance as to Count 1.

All Citations
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Whoever shall resist, obstruct, or oppose any officer as defined in s. 943.10(1), (2), (3), (6), (7), (8), or (9); member of the
Parole Commission or any administrative aide or supervisor employed by the commission; county probation officer; parole
and probation supervisor; personnel or representative of the Department of Law Enforcement; or other person legally
authorized to execute process in the execution of legal process or in the lawful execution of any legal duty, without offering
or doing violence to the person of the officer, shall be guilty of a misdemeanor of the first degree, punishable as provided in

s.775.082 ors. 775.083.

2 While truancy is not a crime that warrants an arrest, Lassiter did have the authority to stop her and transport her to school. See

C.G. v. State, 689 So.2d 1246 (Fla. 4th DCA 1997).

3 Section 838.021(1)(a) states as follows:

(1) Whoever unlawfully harms or threatens unlawful harm to any public servant, to his or her immediate family, or to any
other person with whose welfare the public servant is interested, with the intent or purpose:

(a) To influence the performance of any act or omission which the person believes to be, or the public servant represents as
being, within the official discretion of the public servant, in violation of a public duty, or in performance of a public duty.

4 P.B. does not argue that her statement to Lassiter does not constitute a threat under the statute.
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