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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIAd with Classificd

Informati ccurity Officer
SAIFULLAH ABDULLAH ; CISO 77
PARACHA, ) Date [/l Zoze
R ,
% ) Civil Action No. 04-2022 (PLF)
DONALD J. TRUMP, et al., ;

In July 2003, the United States apprehended petitioner Saifullah Paracha, a
successful Pakistani businessman, on the belief that he had provided financial and other support
to members of the Taliban and Al-Qaeda over the course of several years immediately before
and after the terrorist attacks of September 11, 2001. Mr. Paracha was taken to Bagram Air
Force Base in Afghanistan for interrogation and then to the United States Naval Base at
Guantanamo Bay, Cuba, where he remains to this day. More than sixteen years after his capture,
Mr. Paracha has never been charged before a military commission or any other tribunal.

In November 2004, Mr. Paracha filed a petition for a writ of habeas corpus
challenging the government’s legal authority to detain him. See Dkt. No. 1. He amended the
petition in December of that year. Dkt. No. 11. The parties have vigorously and capably
litigated that petition, and the Court ultimately held a two-week long classified evidentiary
hearing in October 2019, at which counsel presented hundreds of exhibits and made extensive
argument on five disputed issues of material fact. Upon thorough consideration of the amended

factual return, the amended traverse, the pre-hearing merits and opposition briefs, the arguments
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and exhibits presented by counsel at the evidentiary hearing, the relevant legal authorities, and
the entire record in this case, the Court will deny Mr. Paracha’s amended petition for habeas
CcOrpus.

Congress has granted the President expansive legal authority to detain individuals

associated with the Taliban and Al-Qaeda, even those who have not directly participated in

whether the government has proven that [a detainee did engage in that] conduct . . . is a factual
question.” Id. Part III discusses certain evidentiary issues raised by the parties. The Court’s

Findings of Fact appear in Part IV, while Part V contains the Court’s Conclusions of Law.
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I. BACKGROUND
A. Factual Overview
Saifullah Paracha is a western-educated businessman. He was born in a rural
village in Pakistan and, though raised in poverty, successfully pursued an education. Mr.

Paracha received a student visa to travel to the United States, where he graduated from the New

: In citing to exhibits, the Court observes the following conventions. Unless

otherwise indicated in the citation, a particular report or set of notes concerns the petitioner. The
date given in the citation is conveyed in MM/DD/YYY'Y format; the date listed is the date
appearing on the title page of the exhibit or, if not available, the date on which an interview took
place. Some of the FBI documents in this case refer to petitioner with the identifier “ISN 1094,”
while Department of Defense documents often use#“JE” refers to a Joint Exhibit, “PE”
refers to a Petitioner’s Exhibit, and “RE” refers to a Respondents” Exhibit. Numbered
attachments to exhibits are appended to the name of the exhibit: JE 70-12, for example, indicates
Joint Exhibit 70, Attachment 12. Page numbers in the citations refer to the continuous Bates

3
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Several of Mr. Paracha’s business and charitable ventures are relevant to the
conduct at issue in this case. See Part IV.A, infra. First, in the early 1990s, Mr. Paracha and
Charles Anteby launched International Merchandise, Pvt. Ltd, which operated as a buying and
selling agent coordinating garment purchasers in New York and textile manufacturers in

Pakistan. “Mr. Paracha and Mr. Anteby did not ship merchandise; rather, the business facilitated

active philanthropist who was particularly interested in building schools and hospitals in Pakistan

and, later, in Afghanistan. Mr. Paracha was an active member of the Council of Welfare

numbers the parties have assigned to the joint exhibits, where available, or to internal pagination
of the documents, where Bates stamps are unavailable.

4
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Organizations (“CWQ?), a charitable organization “made up of successful Pakistani businessmen
and political leaders,” who shared a goal of “provid[ing] support in Pakistan and the region
regarding education, health, justice, and food support.” P. Am. Traverse at 4. As “a respected
man in his community,” Mr. Paracha had substantial social status and political connections. See

id. For example, he travelled with or maintained relationships with Saudi Arabia’s minister of

The FBI interrogated Uzair Paracha in the United States in March 2003, first
during voluntary interviews and later — after his arrest as a material witness in another
investigation — at proffer sessions with prosecutors, during which Uzair was assisted by counsel.

See Part II1.C.2, infra. Uzair Paracha provided substantial information, independent of the
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statements extracted from KSM, Al-Baluchi, and Khan, that linked Saifullah Paracha to Al-
Qaeda.

On the basis of the information gathered from the Al-Qaeda sources and Uzair

Paracha, the United States decided to apprehend Saifullah Paracha in 2003.

what the petitioner did in Afghanistan and Pakistan from 1999 to 2003. As discussed in the

Court’s Findings of Fact, see Part IV, infra, neither Mr. Paracha nor his counsel dispute that Mr.
Paracha met Osama Bin Laden on two separate trips to Afghanistan, or that Mr, Paracha

undertook a variety of tasks at the request of several of Bin Laden’s lieutenants. He distributed a
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press release, produced a video message, temporarily held substantial funds belonging to Al-
Qaeda, and provided various other advice and assistance at the request of individuals who have
since been confirmed to be KSM and Al-Baluchi. It is likewise beyond dispute that Mr. Paracha
knew senior leaders of the Taliban and provided certain assistance to its members: Mr. Paracha

helped raise thousands of dollars to purchase a vehicle that Taliban fighters used in combat and

VAU AJ1UGL UL 1YU VULLULL £Us £2UUV.  ALG LG CULLL LGS LA LGS UGLIGA LIULIULLS 1UL
summary judgment from Mr. Paracha. The Court denied Mr. Paracha’s first motion for

summary judgment in November 2006 because the case was stayed at the time, a decision
summarily affirmed by the court of appeals in February 2007, See Mandate, Dkt. No. 135. After

the stay was lifted, the Court denied summary judgment in March 2009. See Dkt. No. 267. The
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Court denied Mr. Paracha’s third motion for summary judgment in June 2016, finding no
jurisdiction to consider Mr. Paracha’s claims that statutes concerning detainees constituted
unlawful bills of attainder. See Dkt. No. 439. The court of appeals affirmed in April 2017. See
Dkt. No. 468.

In addition to these potentially dispositive motions, the parties have litigated

summary judgment, see Dkt. No. 401 (a motion the Court has since denied, see Dkt. No. 439),
After the Court lifted this five-year stay, during which time respondents’ discovery obligations
under the case management order had also been stayed by order of the Court, see Dkt. No. 367,

the parties conducted additional discovery and prepared revised briefing. See, e.g., Dkt.
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Nos. 426, 427, 429. In July 2017, respondents filed an amended factual return setting out the

evidence of the petitioner’s alleged support for and affiliation with Al-Qaeda and the Taliban.

See Dkt. No. 469. In December 2018, after seeking a number of extensions, Mr, Paracha filed
his amended traverse to explain why the government lacks the legal authority to continue to

detain him. See Dkt. No. 505.

prepared by the F BI-and Department of Defense. The parties also discussed evidence
connected with the interrogation and trial of Mr. Paracha’s son, Uzair Paracha. Petitioner also
submitted expert reports on certain aspects of Pakistani culture and on the physical and

psychological effects of certain interrogation techniques. Respondents submitted a declaration
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from Special Agent Janelle Miller, Mr. Paracha’s primary FBI interrogator and the author of
many of the interrogation reports in the record, and declarations from a number of military
officials with responsibility for fighting terrorism and s;upervising detention at Guantanamo Bay.
The parties made classified closing arguments on November 19, 2019, and the amended habeas

corpus petition is now ripe for the Court’s decision,

G OVLLODSMI)  BUM GEPIUPLGIV  IUISVG  GEGHISL  WIUAL LGS,
organizations, or persons he determines planned, authorized,
committed or aided the terrorist attacks that occurred on September
11, 2001, or harbored such organizations or persons

AUMF Sec. 2(a). With respect to the AUMF’s authorization of “force,” the Supreme Court has
held that the “detention of individuals . . . is so fundamental and accepted an incident to war as to

be an exercise of the ‘necessary and appropriate force” Congress has authorized the President to

10
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use.” Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (O’Connor, J., plurality opinion) (emphasis

added).
Several years after Mr. Paracha filed the instant petition, the Supreme Court
confirmed that the President’s authority to detain individuals pursuant to the AUMF can be

challenged by filing a habeas corpus petition, and that the United States District Court for the

district adopted a range of approaches to assess the government’s detention authority. See, e.g.,

Gherebi v. Obama, 609 F. Supp. 2d 43, 62-71 (D.D.C. 2009); Hamlily v. Obama, 616 F. Supp.

2d 63, 68-77 (D.D.C. 2009),

11
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In 2010, the United States Court of Appeals for the District of Columbia Circuit
responded to this diversity of approaches by attempting “to narrow the legal uncertainty that

clouds military detention.” Al-Bihani v. Obama, 590 F.3d 866, 870 (D.C. Cir. 2010). The court

of appeals looked to the jurisdictional provisions of the Military Commissions Acts of 2006 and

2009 to construe the scope of detention authority under the AUMF. Id. at 871-72. The Military

at least those who “purposefully and materially support such forces in hostilities against U.S.

Coalition partners.” 1d.2

2 Petitioner’s initial merits brief cites the purpose and materiality requirements with

apparent approval. See P. Merits Br. at 2-6,

12
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The most current and precise statement of the government’s detention authority,
however, is the National Defense Authorization Act of 2012 (“NDAA"), which codifies and
arguably expands Al-Bihani’s statement of the AUMF detention authority. In the NDAA,
Congress confirmed that “the authority of the President to use all necessary and appropriate force

pursuant to [the AUMF] includes the authority for the Armed Forces of the United States to

Barhoumi v. Obama, 609 F.3d at 423. “Whether a detainee’s alleged conduct . . . justifies his

2 As relevant to Mr. Paracha’s petition, the “disposition under the law of war”

authorized for such persons may include, inter alia, “detention under the law of war without trial
until the end of the hostilities authorized by the AUMF.” NDAA at Sec. 1021(c).

13
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detention under the AUMF is a legal question[, and] whether the government has proven that
conduct is a factual question.” Id.

In the instant case, the government alleges three bases for detaining Mr, Paracha,
each of which is independently sufficient under the AUMF and NDAA: (i) that petitioner gave

substantial support to the Taliban; (i1) that petitioner gave substantial support to Al-Qaeda; and

Buu@IA,
In Al-Bihani, the court of appeals did confirm that the scope of the government's

AUMF detention authority for “substantial support” can be understood by reference to the

“material support™ jurisdictional provisions of the Military Commissions Act of 2009. As Judge

Lamberth has observed, the Military Commissions Act of 2009 elsewhere incorporates by

14
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reference a definition for material support of terrorism that appears in a criminal statute,

18 U.S.C. § 2339A(b). Al-Hela v. Trump, 2019 U.S. Dist. Lexis 42717 at *11-12. That statute

establishes criminal liability for providing the following kinds of “material support:"
any property, tangible or intangible, or service, including currency

or monetary instruments or financial securities, financial services,
lodging, training, expert advice or assistance, safehouses, false

the AUMF “must be made on a case-by-case basis by using a functional rather than a formal
approach and by focusing upon the actions of the individual in relation to the organization.” Al-

Madhwani v. Obama, 642 F. 3d 1071, 1074 (D.C. Cir. 2011), see also Uthman v. Obama, 637

F.3d 400, 402 (D.C. Cir. 2011); Salahi v. Obama, 625 F.3d 745, 751-52 (D.C. Cir. 2010). Mr.
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Paracha attempts to place three limitations on the scope of detention authority under the

“substantial support™ prong, each of which merit examination,

a. Substantial support does not require specific knowledge or intent

First, Mr. Paracha argues that, to establish substantial support for Al-Qaeda or the

SUPPULL WULIU UL UDVAUL UL WALULISIL 1+ IVAVIILS D1, @l os UL ALTLIVIG LIWAL LIS LIAIEHIAL SUPPULL
statute to address the types of conduct that might amount to material support, not to consider
intent. See Al-Hela v. Trump, 2019 U.S. Dist. Lexis 42717 at ¥10-13. Guantanamo habeas
petitions are civil cases assessing military detention authority; they are not criminal cases

determining criminal culpability. Al-Hela offers little basis for importing criminal mens rea

16
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analysis into this civil litigation. Our court of appeals has generally declined to impose
limitations on the government’s detention authority that do not appear in the statute itself:
[The detainee] argues that the government must show that he was
involved in the “command structure” of al Qaeda or the Taliban,
rather than [being] merely “part of” those organizations. But

“nowhere in the AUMEF is there mention of a command structure.”
While such a showing would be enough to sustain [the detainee’s]

fact, provide aid to acts of hostilities against the United States. R. Merits Br. at 3-6. Such

support can only be proven, the petitioner argues, if the government can “establish that Mr.

4 As described below, it is immaterial that Mr. Paracha knew KSM, Al-Baluchi,
and Majid Khan under false names. What matters is that Mr. Paracha knew that these
individuals were Al-Qaeda.

17
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Paracha either committed a belligerent act against the United States or coalition forces™ or that
the assistance he provided “directly (and not just tangentially) supported such hostilities.” Id.
These proposed limitations on the government’s detention authority have no statutory basis and
‘are at odds with the law of this circuit,

The NDAA makes clear that the government does not need to establish any nexus

attempted to commit any act of depredation or entered the theatre or zone of active military

operations.” Ex Parte Quirin, 317 U.S. 1, 38 (1942). In the modern context, the D.C. Circuit has

rejected the notion that a detainee must have engaged in hostilities to be subject to detention

under the AUMF or NDAA. Hussain v. Obama, 718 F.3d at 968. And “[p]roof that [a detainee]

18
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... actively engaged in combat against the United States and its allies is unnecessary’ to detain

individuals as “part of the Taliban or Al-Qaeda.” Khairkhwa v. Obama, 703 F.3d 547, 550 (D.C.

Cir. 2012). Accordingly, the Court holds that proof that a detainee supported combat or other
hostilities against the United States is also unnecessary to detain an individual as a subsrantial

supporter of Al-Qaeda, the Taliban, or their associated forces. Requiring a nexus with

necessary” for “imperative reasons of security.” See P. Merits Br. At 6. (citing 6 U.S.T. 3516).
But our court of appeals has already held that “the United States’ authority to

detain an enemy combatant is not dependent on whether an individual would pose a threat to the

United States or its allies if released.” Awad v. Obama, 608 F.3d 1, 11 (D.C. Cir. 2010). Nor do

the relevant statutes impose any future dangerousness limitation. As Mr. Paracha points out, the

19
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AUMEF does confer authority in connection with a particular purpose: “to prevent any future acts
of international terrorism against the United States.” AUMF Sec. 2(a). While it is possible to
read this language as imposing a limit on what can be deemed “necessary and appropriate,” the
NDAA clarifies the meaning of the AUMF, and explicitly authorizes detention “without trial

until the end of the hostilities authorized by the AUMF.” NDAA § 1021(b). See also Al-Alwi v.

B. Burden of Proof
In arguing that petitioner was “part of”” or “substantially supported™ a terrorist
organization under the detention standard just described, the government bears the burden of

proof. Specifically, the case management order governing the Guantanamo habeas petitions

mn
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consolidated in this district — including Mr, Paracha’s petition — states that the government must
prove by a preponderance of the evidence that petitioner’s detention is lawful. See Case

Management Order, Dkt. No. 204, Sec. I1.A. See also Awad v. Obama, 608 F.3d at 10 (finding

the preponderance standard to be constitutionally sufficient). The preponderance standard

requires this Court “to make a comparative judgment about the evidence to determine whether a

LILESHUIU CYIUCHILIALY THdLLCES. DT AISADLL V., Vodllld, /U9 ', Qupp. LU, DU, -0/ (L0, LUl ).
First, as the Court held in an October 2019 memorandum opinion, see Dkt. No. 545, government
records containing hearsay are admissible in this matter. And, with respect to one such disputed
record, the Court now confirms that it will admit and consider the stipulation of facts that Majid

Khan entered before his military commission. See Part III.A, infra. Second, as the Court held in

21
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October 2019, the records of hearsay admitted in evidence are entitled to a rebuttable
presumption of regularity — that is, the presumption that the records accurately record the
statements made by the objects of the reports — subject to rebuttal by clear evidence. See Dkt.
No. 545 at 1-3. Following extensive argument on this matter during the evidentiary hearing, the

Court now finds that petitioner has not provided clear evidence to rebut the presumption of

CAAIIPIT, LT Ladt 1Catuled HICHIECTHVE LLUHHAUU NCPULLDd | LINS ) allld QUL Y LS IuEalulnl
Reports (“SIRs”) prepared by agents of the Department of Defense (“DoD”); FD-302s, FM40s,

and Electronic Communications (“ECs”) prepared by the Federal Bureau of Investigation

22
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-among other documents. See P. Am. Traverse at 14-15.° In addition to the reports
themselves, other evidence includes a declaration to the Court provided by FBI Special Agent
Janelle Miller, who conducted many of Mr. Paracha’s interrogations, and Special Agent Miller's
handwritten notes for some of the interrogations she conducted. The parties provided much of

this evidence in the form of Joint Exhibits, which were admitted into evidence en masse during

Ml JLs 10 a al.uuul.cuy Vi a v 1u|.\.-uu5u|.1uu, LI VVILIALL HIIWIUULD LILLVLILIALIVLL aUUuuL L
circumstances of an interrogation itself. FD-302s are FBI forms that summarize interviews, as is
an EC. An FM40 is a record of investigative activities, See P. Am. Traverse at 14. Many of
these documents contain a summary of a particular witness or subject’s interview, based on the
interviewer’s understanding of the statements made by the witness. The subjects of the
interrogation did not prepare or review the reports used in this case, nor do the reports offer a
verbatim account of interrogations. P. Merits Br. at 9.

. That is, Mr. Paracha has not argued that the Khan stipulation is irregular or
inaccurate, in contrast to the arguments he makes about the records concerning his own

23
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Much earlier in this case, the petitioner lodged discovery requests seeking to interview Majid
Khan and to obtain other documents associated with Khan’s interrogations or statements to
interrogators. The government opposed the request, explaining that it did not intend to rely on
any statements from Khan, and that it was only required to provide documents it used to justify

detention. See Notice of Respondents’ 10/14/16 Classified Opposition to Discovery Motions,

statements. And, although petitioner challenges the power dynamics of the guilty plea process,
there is no formal claim that the stipulation — which was prepared with the benefit of counsel — is
coerced or otherwise unreliable.

L Of course, respondents have long had an obligation to produce exculpatory
evidence, which in this case includes all “reasonably available evidence in the government’s
possession that tends materially to undermine the evidence that the government intends to rely on

24
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Whether petitioner should also have been able to interview Majid Khan or seek
additional discovery on his background is not a question now before the Court.® In fact, the
petitioner waived all but three outstanding discovery requests — including any requests to
interview Majid Khan — at a status conference in May 2019. See Memorandum Opinion and

Order, Dkt. No. 517, at 3. Although this waiver predated respondents’ merits briefing citation to

... including any evidence or information that undercuts the reliability of the government’s
evidence.” Amended Case Management Order, Dkt. 308, at 2. There is no reason to suspect that
respondents have not attended to these obligations, including with respect to their reliance on the
statements of Majid Khan.

f The Court notes, however, that discretionary discovery in Guantanamo habeas
petitions 1s limited. See Case Management Order, Dkt. No. 204. “A habeas petitioner, unlike
the usual civil litigant in federal court, is not entitled to discovery as a matter of ordinary
course.” Bracy v. Gramley, 520 U.S. 899, 904 (1997).

0 XN
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B. The Presumption of Regularity for Hearsay Evidence
Respondents’ evidentiary motion also requested this Court to accord each piece of
hearsay evidence a rebuttable presumption of regularity: that it is both an authentic government
document and an accurate summary or record of a statement made by a non-government person

to the government official who produced the document. The D.C. Circuit has held that “in

At the evidentiary hearing, counsel for Mr. Paracha attempted to rebut the
presumption of regularity by demonstrating that the interrogation reports — as a group and with

respect to several individual reports — should not be regarded as accurate accounts of Mr.

26

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02025PLRSBIEHERESS BHIERBISNAT Page 27 of 124

Paracha’s statements during interrogations.” Upon careful consideration of the arguments, the
briefing, and the evidence in question, the Court now finds that Mr. Paracha has not rebutted the
presumption of regularity with respect to any category of evidence at large.

Petitioner presents several broad arguments in an attempt to undermine the

accuracy of the reports, none of which ultimately is persuasive. Counsel identify several

VALLEULILD UL LY IMGLIVG Gl LIV IOV, WA L Gl L LI LNy L280E A,

ol For example, Mr. Paracha told Special Agent Miller that “Mir” — later revealed to

be KSM - did not have a beard and did not wear traditional clothing. See Miller Notes 07/11/03,
JE 70-6, at 820. That fact was omitted from the report, see FBI EC 07/11/03, JE 70-7, though
someone with a closer cultural understanding might have appreciated that “Mir” did not have the
usual appearance of an extremist. And one EC omitted the fact, present in Special Agent
Miller’s handwritten notes, that petitioner believed radio stations would pay him money for
“UBL’s word,” suggesting a profit motive. See Miller Notes 07/08/03, JE 70-1, at 768.

27
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in question. This speculative graphology, however, does not undermine the presumption of
regularity with respect to any of the notes or corresponding reports at issue here.

Mr. Paracha has established to the Court’s satisfaction that there are some
disparities between the handwritten notes and the final reports for particular interrogations, and

that that final reports do not reflect every nuance of the underlying interrogations. With a single

il In comparing multiple reports of the same interrogation, Mr. Paracha argued

persuasively that his comments about how he would smuggle chemicals into the United States
were offered as a response to an interrogator’s hypothetical. See Part IV.D, infra. To the extent
that the reports suggest that Mr. Paracha disclosed any concrete plan to smuggle explosives in
this way, the reports are inaccurate in that respect.

28
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complete, and accurate reporting of interviews. See Decl. of Jimmy H. Hammock, Jr., FBI
Training Division, JE 101, at 1175-76. Special Agent Miller confirms that she was careful to
differentiate her own analysis from her summary of Mr. Paracha’s statements, clearly labelling
any of her own opinions and usually placing them at the end of her reports. Decl. of Janelle

Miller (“Miller Decl.”), JE 70, at §Y 5, 11, 20,

12 Petitioner’s briefing does not request an explicit evidentiary ruling on this matter,

which was expressed for the first time at the evidentiary hearing.

3 See also P. Merits Br. at 12-13 (indicating that the interrogators were “looking to
confirm false statements made by [petitioner’s son Uzair Paracha] when interrogating Saifullah
Paracha™
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intentionally misrepresent what Mr, Paracha actually said during the interviews. But petitioner
does not carry this argument,-What petitioner has identified are the inevitable dynamics of
interrogation, and not evidence that the products of those interrogations were systematically
inaccurate‘.For one matter, with minor differences, other reports — prepared by different

authors from different agencies participating in the same interrogations — tend to corroborate
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In summary, Mr, Paracha has not overcome the presumption of regularity to
which the government’s records are entitled, He has failed to provide clear evidence that the
records are inauthentic or do not accurately capture the substance of the statements he made to
interrogators. Mr. Paracha has not marshaléd clear evidence of any such defects with respect to

any broader category of the respondents’ evidence. As to the reliability of individual reports, the

LLELLLLIDEG LIIC ALl IOLILD Ul LW W VIMGLIVL, DULIL dd Wv Lidluly alld VULIDIDLWLILG Y UL LG Jduwlalld
contained in the hearsay, as well as through corroboration by other evidence in the record.”

Alsabri v. Obama, 764 F. Supp. 2d. at 67-68 (internal citations omitted).

Upon careful consideration of the arguments, the briefing, and the evidence in

question, the Court now finds that (i) Mr. Paracha’s own statements are not undermined by the

31
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conditions of his interrogation and confinement, see Part I11.C.1, infra; and (ii) statements made
by Mr. Paracha’s son Uzair are not undermined by the conditions of Uzair’s interrogation see
Part 111.C.2, infra.

|, Saifullah Paracha’s statements are not undermined by the conditions of his
confinement or interrogation

and interrogations through the report of an expert, excerpts from a report of the Senate Select
Committee on Intelligence, and his own personal declaration. Each of these arguments relies
more on implication than on evidence. The Court considers the reports and the declaration in

furn.

32

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02H§§|56§S|56§B«§8%€éJ %‘gd%yfﬁ% Page 33 of 124

a. The Reports
The petitioner has provided the Court with two reports about certain “Enhanced
Interrogation Techniques™ (“EITs”) including sleep and sensory deprivation, stress positions,
sexual humiliation, and waterboarding — now widely recognized as torture — that the CIA used in

tandem with interrogation to induce psychological breakdown and severe physical pain in certain

evidence. See PE A. Like Dr, Xenakis, the authors of the Senate Report conclude that the CIA’s
EITs were “not an effective means of acquiring intelligence or gaining cooperation from
detainees.” P. Am. Traverse at 16. Mr. Paracha’s counsel argue generically that that the Senate

Report “offers insight into the interrogation techniques used by intelligence agencies,” P. Merits
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. Br. at 11-12, and that it “supports Dr. Xenakis’ conclusions,” P. Am. Traverse at 16. Mr.
Paracha’s counsel also point to a footnote — an unredacted version of which was produced by
order of this Court — indicating that, when the CIA first sought custody of the petitioner, the CIA

contemplated deploying the EITs to interrogate Mr. Paracha. PE A at 357; see also P. Am.

Traverse at 17.

for understanding the impact of [EITs] on Mr. Paracha.” Am. Traverse at 18 (emphasis added).
The Senate Report is similarly unayailing. Although it reveals that the CIA
contemplated torturing Mr. Paracha, it also explicitly confirms that Mr, Paracha was not himself

subjected to the EITs with which the CIA mistreated many other detainees at Guantanamo.

34

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02H§§#ﬁ§855§9r«58%€§J BIJ—=||gd3E5‘§‘ﬁ§(F Page 35 of 124

Importantly, Appendix 2 of the unclassified Executive Summary of the Senate Report contains
an apparently comprehensive list of all detainees whom the CIA subjected to the EITs discussed
within the Senate Report. Petitioner’s name does not appear on the list, so the Senate Report has
no relevance as to the treatment Mr. Paracha himself received. See CIA Detainees from 2002-

2008, Appendix 2 of the SSCI Executive Summary, JE 105, at 1210-13.

WVLL, Fdlavlila S 1iiwal art 55_ LT wWad LIVUULCU dllu dIauihlTU 11 a HIAaluich wial v avola
made it difficult for him to breathe, though the hood was adjusted upon request. He was
transported in a vehicle without access to food, water, or a bathroom. Later, he was taken on a
plane to Bagram Air Force Base in Afghanistan. See Decl. of Saifullah Paracha (“Paracha

Decl.”), JE 201, at Y 2-4. His transport from Bagram to Guantanamo was similarly harsh:.
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_ Id. at 9 18-21, But there is no indication that the

government interrogated Mr. Paracha while transporting him in this manner, or that these
conditions persisted beyond the time in transit. And the earliest of the interrogations on which

the government now relies were conducted in July 2003, roughly a month after Mr. Paracha was

2004, and he “became much more agitated when . . , being interviewed and has stated that he

doesn’t get much sleep because he is sleeping on a very thin mattress.” Miller Decl., JE 70, at

763 (discussing FBI ERC 12/10/04, JE 70-39, at 107).
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Petitioner’s counsel argue that these are coercive conditions that undermine the
reliability of Mr. Paracha’s statements. P. Merits Br. at 11-12. But the description of these
conditions and disciplinary tactics do not show, by a preponderance of the evidence, an unduly
coercive environment. And the evidence does not approach the abusive circumstances described

in the Senate Report.

Report confirms that, as an EIT used by the CIA, this tactic entailed extended sleep deprivation
and altered sleep cycles for periods exceeding 96 hours to induce hallucination, delusions, and

confusion. Mr. Paracha does not allege use of these tactics or claim this kind of psychological
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symptoms, nor has he identified anything from the medical records produced by the government
that reflect these psychological symptoms.

Janelle Miller, the FBI Agent who conducted many of petitioner’s interrogations
at Bagram and at Guantanamo, also contradicts specific aspects of Mr. Paracha’s claims.

Although she saw Mr. Paracha primarily during interrogations, her declaration explains that she

me when I first saw him in Guantanamo, after having previously interviewed him at Bagram.”
Id. at 9 19.
The other potentially significant condition that Mr. Paracha’s declaration

describes is the use of stress positions. Mr. Paracha reports that, during his custody at Bagram,
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“[i]f you talked to someone in another cell, you would be punished. The punishment was being
forced to hold a stress position for hours. If the guards caught anyone whispering, all detainees
would be punished for it with stress positions.” Paracha Decl. at §10. For one, this discussion
of whispering undermines his claim that loud music played constantly. More importantly, Mr.
Paracha describes only one instance of actually being subjected to a stress position himself. He
reports that on one occasion, while he was housed in a communal space, guards caught two other
men talking and “made us all assume a stress position. I was very upset after this incident and
stoppea eaung.  1d. at 7 14-10.

This description contains no indication of what stress position was used, how long
it was imposed, or whether it had any lasting physical effect. Other detainees — those who are
the subject of the Senate Report on EITs — endured repeated and brutal stress positions in
conjunction with the interrogations themselves. They were shackled with their hands above their
heads for days at a time. Their heads were repeatedly slammed into the wall. Mr. Paracha’s
counsel rely on the freighted resonance of the “stress position™ terminology. But there is nothing
in Mr. Paracha’s declaration or any of the other evidence to show that Mr. Paracha was subjected
— even once — to the kind of torture revealed in the Xenakis Report and the Senate Report.

Interrogation techniques: The fourth and final component of Mr. Paracha’s
declaration — and most relevant to the Court’s considerations of the reliability of Mr. Paracha’s
statements to the government — are allegations with respect to the interrogations themselves. The
petitioner reports that at Bagram he was “frequently removed from [his] cell and interrogated . . .
multiple times per day for hours at a time.” Paracha Decl. at § 11. Then, Mr. Paracha makes his
LIUSL PULLILEU Llalill dUUUL CUSIVIULL.

During those interrogations, the people asking questions would try
to put words in my mouth and get me to agree with their answers. If
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I resisted and my answers did not agree with what they said, they
would insist my answers were impossible. This happened over and
over. Interrogators would tell me what they wanted me to say and
then try to force me to agree with their words.

Id. Mr. Paracha also indicates that interrogators denied his requests for water and restroom

breaks. Id. atY 12. With respect to his interrogations at Guantanamo, Mr. Paracha indicates that

ho 1irme “frannantls: intarracratad and Aniactinnad dirine s fAirot for sranee? 1an Mahas

Interrogator Notes 07/10/2003, JE 8, at 87. Later — even after years in confinement, Mr, Paracha

“recited some verses of Urdu poetry” for his interrogator, and “conversed about Urdu literature.”

Interview Report 7/11/2007, JE 35, at 253.
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The government provided petitioner with its Amended Factual Return setting out
the details of its claims in April 2018, more than seven months before petitioner filed the
Amended Traverse to which his declaration was appended. Even though Mr, Paracha has seen
this account of the statements on which the government relies, Mr. Paracha_’s counsel have not

identified a single specific example — not in the petitioner’s declaration and not in several rounds

obtain a statement by force, threats or promises,” and “no interrogations were to be conducted
using methods which could be interpreted as inherently coercive.” See Decl. of Jimmy

Hammock, FBI Training Division, JE 101, at § 7.
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Consequences of confinement and interrogation: Relying on all four of the
subjects discussed by Mr. Paracha in his declaration, his counsel argue that Mr. Paracha was
“frequently subjected” to the deplorable abuses summarized in the Senate Report and Dr,
Xenakis’ declaration, “bookended by repeated interrogations.” P. Am. Traverse at 16. The

declaration shows no such thing. Indeed, while the declaration and other evidence describe

the government relies, most of which emerge from petitioner’s own statements during the
interrogations he now challenges, See Respondents’ Classified Opposition Merits Brief (“R.
Opp. Merits. Br.”), at 16-17 (summarizing conceded facts); see also Nov. 19, 2019 Tr. 12:11-

48:12 (summarizing respondents’ account of the “undisputed” facts). Indeed, he even
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emphasizes a number of exculpatory details that also emerge from these interviews. Mr. Paracha
appears to acknowledge that rhese statements were accurately recorded and were obtained free of
coercion. Mr. Paracha’s counsel now argue that some of the additional claims from these very
same interviews — largely those pertaining to his knowledge and intent — should be regarded as

unreliable. There is no explanation of how the conditions and tactics relating to a particular

statements acknowledging the relationship.
In summary, upon review of the Xenakis Report, the Senate Report, the Paracha
Declaration, and other evidence on the conditions of Mr. Paracha’s confinement and methods of

interrogation, the Court finds that the conditions and methods do not systematically undermine
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the reliability of Mr, Paracha’s statements to his interrogators. Certain individual statements
from Mr. Paracha are more credible — and are entitled to greater probative weight — than others.
The Court’s Findings of Fact and Conclusions of Law rely exclusively on reports and statements

that the Court considers reliable, See Parts [V, V, infra.

ucLallcey, W I'D1 appivaciitu udill ralavlld ab HId INTW T ULKR ULLILT ULL UIC TYCLLLLLE UL 1vidlLll 20,

2003, about a year after Uzair arrived in the United States from Pakistan. Uzair agreed to speak

e Petitioner supports these claims by reference to Judge Sidney Stein’s 2018

decision, based on newly discovered evidence, to set aside Uzair Paracha’s 2005 conviction. See
P. Am. Traverse, Ex. G.. United States v. Uzair Paracha, No. 1:03-CR-01197, 2018 WL 3238824
(S.D.N.Y. July 3, 2018) (appeal filed).
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with the agents and accompanied them to the FBI offices, where he was interviewed until 4:00
AM the following moming, and then escorted to a hotel by the FBI so that he could rest and

continue his interview later that day. United States v. Uzair Paracha, 2018 WL 3238824 at *3.

In this second interview, the FBI advised Uzair of his Miranda rights, which he waived, and

continued questioning him. In all, Uzair participated in three days of questioning without the aid

AU ULLIGL uqua, VLAl CULILLLILITW (1) WidlL LT aglTou WU LI Ivia)jiu Isdiall wiiiel

the United States and had met with Al-Baluchi, whom he knew under a different name, about
these plans; (ii) that he knew Khan and Al-Baluchi were Al-Qaeda, and learned this information
from his father, the petitioner; (iii) that he “suspected [Saifullah Paracha] of being Al-Qaeda”
and that he ““wouldn’t be surprised’ to learn that his father was involved in a terrorist plot,
because ‘his father had met [Bin Laden]’ and “expressed admiration for [him];’” and (iv) that
Majid Khan gave him several tasks to facilitate Khan’s re-entry to the United States. United
States v. Uzair Paracha, 2018 WL 3238824 at *3. See also Uzair Paracha FD-302 03/30/03, JE
55; Uzair Paracha FD-302; Uzair Paracha FD-302 04/23/03, JE 56; Uzair Paracha FD-302
05/01/03, JE 57; Uzair Paracha FD-302 05/05/03, JE 58.

45

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02H§§|56§S|56§B«§8%€éJ %‘gd%yfﬁ% Page 46 of 124

details, and motivation for certain interactions he and his father had with Al-Qaeda, Uzair did not
“ever disavow his admissions to knowing that [Majid] Khan and al-Baluchi were al Qaeda
members, that by assisting Khan he was helping al Qaeda, and that his father had business
dealings with the terrorist group.” Id. at *3-4. It is these admissions on which the government

principally relies, primarily for the purpose of bolstering its claims about Saifullah Paracha’s

to a strip search in a hotel room after his first night of interrogation, and that he was threatened

with arrest or jail if he invoked his right to counsel. United States v. Uzair Paracha, 2018 WL

3238824 at *6. The government denied each of these allegations. Id. At trial, Uzair said that he

decided to falsely implicate himself and his father during the first three days of interviews and
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over the course of several months of proffer sessions “because | thought that is what they wanted
to hear,” and because he “hoped that by cooperating he would be allowed to return home to
Pakistan.” Id. at 5.

Implications of the New Trial Order: At the conclusions of Uzair Paracha’s

trial in 2005, the jury convicted him on all five counts, and Judge Stein sentenced him to thirty

exculpatory statements been available to Uzair Paracha, Uzair would have made different
strategic decisions about whether to stipulate to his interlocutors” membership in Al-Qaeda. This
is a judgment about the strength of the government’s case for conviction. Judge Stein concluded

that, on all of the evidence, there was a significant chance that the introduction of the new
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evidence could have induced a reasonable doubt in the minds of enough jurors to prevent a
conviction.

This question — whether a unanimous jury would have found Uzair Paracha guilty
of five specific felony charges beyond a reasonable doubt — is not the question before this Court.

In this civil matter, the only relevant question about Uzair Paracha is whether the statements he

Second, as to the purported contradictions between Uzair’s pre-arrest statements
and the trial testimony, some of the statements that Judge Stein identified are now corroborated
by materials that were not available to Judge Stein. Most notably, Uzair’s accounts of his

assistance to Majid Khan match the essential details of the account given by the petitioner
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himself, despite the fact that the two had no opportunity to coordinate, It is hard to imagine that
Uzair could have concocted a story to tell FBI agents during his pre-trial interrogations and that,
years later, without speaking to Uzair, Saifullah Paracha would offer much the same account.
See Part 1V, infra. Importantly, Uzair does not deny making the statements to the FBI; he just

said at trial that he lied. During the initial interrogation, however, Uzair had not yet been charged

decided that the best way to attain his release was to concoct stories for the FBI about extensive
affiliations he and his father had with the world’s most notorious terrorist organization. It is
likewise difficult to credit the idea that Uzair would have fabricated this evidence while guided

by counsel, who would surely have advised him of the perils of lying during a proffer session.
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Accordingly, the Court finds that Uzair Paracha’s pretrial statements were not
coerced and are generally reliable. Nevertheless, the Court takes note of the fact that those
statements themselves contain contradictions in certain details. In the Findings of Fact and
Conclusions of Law that follow, the Court has primarily relied on statements from Uzair that are

externally corroborated. The Court has assessed the relevant statements individually and

both specific claims about instances of support to the Taliban and Al-Qaeda and general claims

about Mr. Paracha’s status within the extremist community and his attitudes toward it.

i Whether based on the conduct described in the Findings of Fact, respondents

possess the legal authority to detain Mr. Paracha is discussed in the Court’s Conclusions of Law,
See Part V, infra.
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|. Mr. Paracha was knowledgeable about the Taliban and endorsed the organization
Mr. Paracha has been open about his support for the Taliban. He admired the
stabilizing role that it played in Afghanistan after that country’s war with the Soviet Union, and

he believed that the Taliban was the best choice for the Afghan people. FBI EC 10/14/04,

dllaivu UJ‘ Ululllm:’ L anrididlild, OCC IU. al 1 JUL, FOLILULITL D WUULIDTL buBECblcu (WANEE lll& LLIC
evidentiary hearing that many people would have found it difficult even to distinguish between

the numerous extremist groups active in the middle east at the time.
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The Court assumes for the sake of argument that Dr. Saeed has reasonably
described the attitudes of so-called “ordinary Pakistanis” before 9/11.'"" Mr. Paracha, however,
was no ordinary Pakistani. He lived in the United States for fifteen years. In his education, his
cosmopolitan world-view, his consumption of western news media, his political connections, and

his resources, Mr. Paracha was unusual. See Part LA, supra. Dr. Saeed’s report itself

4 The Report does contain an unsupported — and likely unsupportable — claim about

Bin Laden’s fatwa calling on all Muslims to kill Americans. Dr. Saeed writes that “the exact
circulation of this fatwa cannot be ascertained although it can be reasonably surmised that it
would have made the rounds exclusively among extremist groups.” JE 211 at 1571-72. Other
evidence in the record renders this supposition unlikely: the fatwa was discussed in the Pakistani
press before and after 9/11.
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example, Mr, Paracha knew members of the Taliban leadership personally. JE 70-30 at 949.

Accordingly, both Lashkar-e-Tayyibe, designated by the U.S. Department of State as a Foreign
Terrorist Organization (“FTO"), and Jamaat Islami, a Pakistani political-religious group, asked
Paracha to broker meetings with Taliban leadership. FBI EC 10/26/2004, JE 70-33 at 972. Mr.

Paracha frequently received solicitations of this kind. He knew Mufti Abdul Rasheed, head of

jihadist organizations. And, as Mr. Paracha’s counsel have pointed out, association and offers of

assistance may not themselves amount to the provision of substantial support. Even so, these

2 Mujahedeen are Muslim guerilla fighters. Saeed Report, JE 211, at 1558.
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substantial and longstanding affiliations with the Taliban and other jihadist organizations —and
Mr. Paracha’s knowledge of and admiration for them — are the context in which the Court
considers the import of Mr. Paracha’s more overt activities. The Court makes the following

Findings of Fact with respect to the respondents’ three specific claims of assistance.

LT yval 1l nlsud.lllbl.ml. DCC JLy U Al Fi L Uuuluauus tiiatk, wWilvil LUw 1l allvall 11gLllvly opunte

2l The Northern Alliance was a group in the northern part of Afghanistan, including
a number of those from Afghanistan’s pre-Taliban government, who opposed the Taliban’s
takeover of the country. The Northern Alliance supported the United States invasion after 9/11.
See P. Am. Factual Return at 6.
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with Mr. Paracha shortly after the United States invaded, the vehicle had been *hit by a bomb
during the fighting in Afghanistan™).

Petitioner does not deny that he contributed to the purchase of a fighting vehicle
for Taliban fighters. Rather, Mr. Paracha argues that the purpose of the trip was primarily

charitable, that he made this financial contribution as part of a large delegation, and that it cannot

LG JLIIGMIDLD Dl VY 1 dalavlidd VUM el LLLED WUWVLIL. i IuTmJw al FJJ. 1w b.‘\mlll}lb, Jauu

% In addition to challenging some of these facts, the petitioner also makes legal
arguments that this contribution does not amount to “substantial support™ of the Taliban for
purposes of the NDAA. The Court addresses these arguments in Part V, infra.

L Throughout this Opinion, quotations attributed to Paracha are taken from the
government reports summarizing Paracha’s interrogations. Unless otherwise noted, these reports
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Ahmed, a Pakistani whom Mr. Paracha met on a trip to Afghanistan, served as a middleman
between Dr. Naseem (of the CWO) and the Taliban. Saud Ahmed asked Mr. Paracha for
“money for food and medicines for the fighters in [Afghanistan].” FBI EC 10/26/2004, JE70-33,
at 971. Mr. Paracha confirmed that Ahmed gave money for such things to the fighters, but the

report detailing Ahmed’s request to Mr. Paracha is not clear as to whether Mr. Paracha himself

could buy cement to build a mosque in Pakistan near the [Afghanistan] border.” Id. Mr. Paracha

had one of his employees deliver the equivalent of $600 directly to a cement company. Id.

contain the interrogators’ accounts of Paracha’s direct statements but do not purport to be
verbatim quotations.
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With reference to all of the foregoing solicitations, petitioner’s counsel point out
that Mr. Paracha did not admit to providing direct financial support to the Taliban for weapons
purchases, and that Mr. Paracha also rejected solicitations. Nevertheless, when Mr. Paracha
agreed to provide $600 — allegedly to a cement company for mosque construction — he did so in

direct response to an explicit request for weapons, and he indicated that the contribution was “to

explicit engagement with the Taliban’s political program, however, this statement appears to be

an attempt to conceal the depth of his support for the Taliban.
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The Court finds by a preponderance of the evidence (i) that petitioner provided
medicine and other supplies to the fighters; and (ii) that he provided financial support to Taliban

fighters on at least one occasion, in the form of a donation worth $600.

4. The government has not established by a preponderance of the evidence that Mr. Paracha
provided direct support to Al-Qaeda fighters

DWW UL W Ldll 1 alavila O val ly SLAUVILIVLIILY LU Wl LA, UIVYYL YL, VUL AUILL LY
claim. Uzair claims that, in approximately the summer of 2002, members of Al-Qaeda came to
Mr. Paracha to ask for money to purchase weapons for their war against the U.S. Uzair was not
sure whether Mr. Paracha ever agreed. Uzair Paracha FD-302, JE 55, at 420. See also Uzair
Paracha FD-302 05/01/03, JE 57, at 430 (indicating that “[b]etween August and December 2002,
the Al-Qaeda people approached Saifullah . . . on a couple of occasions™ to ask for money for
weapons),

% As discussed below, however, petitioner received many requests for broader
logistical and financial assistance to Al-Qaeda.
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concession about a purpose that Dr. Naseem may have had in mind, rather than an expression of
Mr. Paracha’s understanding and intent at the time of his discussion with Dr. Naseem. Like Mr.
Paracha, Dr. Naseem was part of the Council of Welfare Organizations, a group of Pakistani

charities that was dedicated to health and other causes in Pakistan and Afghanistan. An attempt

to procure gas masks — even if not enough for all Afghan people — is consistent with the

Pakistanis to Afghanistan, his second visit to that country. He and his fellow travelers stayed at a

Taliban guest house in Kandahar, FBI EC 11/05/04, JE 70-36, at 989. Mr. Paracha was one of a

2 The reports and other evidence frequently refer to Osama Bin Laden as “UBL,”
referring to the alternate spelling Usama, or as “the Sheikh.” See Miller Decl., JE 70, at  12.

59

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02H§§|56§S|56§B«§8%€§J %@d%yfﬁ% Page 60 of 124

select group of the delegation — between six and fifteen of the roughly 100 travelers — who were
invited to meet personally with Os_ama Bin Laden. The group travelled to the meeting site by
car, arriving after dark and parking inside a building. FBI EC 07/11/03, JE 70-7, at 840;

JE 70-36, at 989, Numerous bodyguards secured the building, but none of the visitors was

searched or blindfolded. FBI EC 07/09/03, JE 70-3, at 787.

[Paracha’s] media company” by proposing that Bin Laden record his message in English, which
would allow him to “get his message across to many more people.” JE 70-3 at 787. The parties
vigorously dispute what Mr. Paracha understood Bin Laden’s “message” to be when he offered

to disseminate it.
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Petitioner’s second meeting with Osama Bin Laden took place on his third trip to
Afghanistan, which was likely in April or May 2001, just a few months before the 9/11 terrorist
attacks, The second meeting followed a routine similar to the first: Mr. Paracha travelled with a
charitable delegation and stayed at a Taliban compound on the outskirts of Kandahar. A Deputy

Foreign Minister of the Taliban informed the group that a select subset of the delegation had

al l.ausuu U)’ all ru'\(a\.-ua auy, ALV L7 LAl O LGLIIal D LWLV IIGU UL LI lubUlUEl\-dl aguuua UL T
Qaeda. There is no evidence that Bin Laden - by this time a fugitive — was engaged in some
public or legitimate business that is separate from Al-Qaeda. Osama Bin Laden’s work was Al-

Qaeda’s work.
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The implications of the meetings, from Al-Qaeda’s perspective, are similarly

clear. By the time he met Mr, Paracha, Osama Bin Laden had not yet launched the 9/11 terrorist

attacks but was already an internationally hunted terrorist.

£, Ivll, 1L @lavila RIITY dUuuL Aa=-yacud ald vwad UGBGI LW WULKR VYLILIL LLIC BlUulJ
Petitioner does not dispute his eagerness to do some form of business with Osama
Bin Laden. P. Merits Br. at 17. All of the reports indicate that Mr. Paracha offered his business

card and made a business proposition concerning the use of his television studio. The Court
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therefore finds by a preponderance of the evidence that Mr. Paracha was eager to do business
with Osama Bin Laden.

The parties do dispute, however, what Mr. Paracha knew about Al-Qaeda at the
time he met Bin Laden, the nature of the business arrangement that Mr. Paracha contemplated

with Bin Laden, and whether or not the proposal embraced Al-Qaeda’s extremist aims. The

with a Muslim cleric that espouses a peaceful vision of Islam. See Gaillard T. Hunt Decl., PE H.
Petitioner’s counsel argue that it was not unreasonable to suppose that Mr. Paracha would
produce such a video, in light of Pakistani culture’s view of Al-Qaeda, In the Saeed Report,

petitioner’s expert explains that, before 9/11, “Pakistanis who knew about Al-Qaeda may have
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reasonably perceived it to be an organization engaged in the betterment of Muslims worldwide.”
JE 211 at 1571. Mr. Paracha himself stated that “99% of Pakistanis like [Osama Bin Laden].
The younger generation thinks [Bin Laden] is a hero.” DoD Interrogator Notes 07/10/2003,

JE 8, at 87. Dr. Saeed explains that, before 9/11, most jihad discussed in Pakistan referred to a

moral or rhetorical battle, rather than a violent physical conflict. JE 211 at 1569.%" She

2 Mr, Paracha explained that his own views on the propriety of jihad are at odds

with Al-Qaeda’s message. He believes that “[i]n a sovereign state with an army there is no need
for group jihad by the civilians,” that group jihad is not authorized against innocent civilians, and
that Bin Laden had no authority under Islamic law to proclaim jihad. FBI EC 05/05/04, JE 77,

at 1045. The Court has no reason to doubt petitioner’s belief that “Islam forces no person to
change his religion” and that “Muslims have a responsibility to protect non-Muslims.” Id. Mr,
Paracha’s personal views are not incompatible with his knowledge of Al-Qaeda’s views to the
contrary,
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American Presidents which displayed an understanding of American politics and strategic

priorities. See 05/12/2001 Letter from Saifullah Paracha to George H. W. Bush, JE 272, at 2131.
This background and familiarity with western sources is powerful evidence of

what Mr. Paracha would have known. For years before the terrorist attacks of 9/11, the English-

language media in Pakistan was writing about Bin Laden’s affiliation with Al-Qaeda and his

being exploited by the media and other groups (Jews).” FBI EC 01/22/2004, JE 73, at 1025. He
displayed similar knowledge of Al-Qaeda during another interview a few days later. Mr.
Paracha told- interrogator that, at the time of his meeting with Bin Laden, he understood

that Bin Laden “was a known terrorist who spouted the destruction of the United States and
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western culture.” _JE 50, at 371. Even so, he said, he simply did

not believe that this presented a contradiction with his aims of using Bin Laden to spread “the
message that Islam is a peaceful religion.” Id. Finally, during an Administrative Review Board
proceeding at Guantanamo, the presiding officer noted that “in 1999 when you met him, Usama

bin Ladin had already facilitated terrorist acts against the United States. [He] was a wanted

spread a message of intercultural harmony to bridge the Muslim-Christian divide, see FBIEC
01/24/04, JE 32, at 2, is not remotely credible. Nor is Mr. Paracha’s claim that he did not know
the content of Bin Laden’s message at all, See JE 36 at 2. Instead, Mr, Paracha’s earlier

statement is far more consistent with the body of evidence: Mr. Paracha “admitted that [Osama
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Bin Laden’s] message would be to do a jihad against westerners and the US.” FBI EC 07/10/03,
JE70-5, at 816.

For the foregoing reasons, the Court makes the following Findings of Fact by a
preponderance of the evidence: (i) when he met Osama Bin Laden, Mr, Paracha knew that

Osama Bin Laden was the leader of Al-Qaeda and that Bin Laden and Al-Qaeda had been

28 KSM introduced himself to Mr. Paracha as “Mir,” and Mr. Paracha knew him by
that name for the duration of their relationship. The parties now agree that “Mir” was an alias or
Pakistani name for KSM. _010&04, JE 89, at 1091.
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After their first or second meeting, KSM introduced Mr. Paracha to his nephew
Ammar Al-Baluchi, indicating that Al-Baluchi could help with the media project.”’ From the
summer of 2000 until early 2003, when the United States captured Al-Baluchi and KSM, Mr.
Paracha had frequent contact with the two men and collaborated with them on a number of

projects. KSM, allegedly a senior Al-Qaeda planner and mastermind of the 9/11 attacks, and Al-

SLUAYTIL alll WULT a WILILE Capl. QG JAallCLIT IVLILCL INULEY U// 1 1/U2, JIL JU=U, al 04V, INULLLLLY apvuul

KSM’s appearance struck Mr. Paracha as resembling the usual radical [slamic extremist militant.

¥ KSM introduced Al-Baluchi as “Mustafa,” and Mr. Paracha knew him by that

name for the duration of their relationship. The parties now agree that “Mustafa™ was an alias
for Ammar Al-Baluchi. Eﬁmsm, JE 89, at 1090.
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The cumulative weight of the evidence before the Court — Mr. Paracha’s own

admissions, in particular — render Mr, Paracha’s denial of knowledge incredible and

30 Although the parties dispute whether “men of the sheik™ or “the sheik’s people”

refers explicitly to membership in Al-Qaeda,_ there is
no dispute that Mr. Paracha did refer to Bin Laden as “the Sheikh.” See Miller Decl., JE 70,
at 757 (reporting that Mr. Paracha referred to Bin Laden as “the Sheikh” during interviews).
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In light of the evidence before the Court, it is highly unlikely that Bin-Laden was
sending out emissaries as part of a media committee that was not associated with Al-Qaeda.’!
Moreover, Mr. Paracha was aware that Bin Laden was regarded as the leader of Al-Qaeda, see
FM40 10/15/2003, JE 238, at 1810, and that Bin Laden sent KSM and Al-Baluchi to see him.

Those facts, in combination, offer powerful evidence that Mr. Paracha knew that KSM and Al-

31

S_&- Decl., JE 5, at 65 (“Al-Qaida leadership is best analyzed from a
functional perspective .. . [its] structure on multiple levels includes an overall emir-leader, a
spiritual wing, [and] leaders for interdependent functional arms (i.e. media, finance, logistics,
etc.)”).
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of regularity with respect to these documents. See Part I1I.B, supra. The consistency of the

admissions — from different discussions with different interviewers at different periods of time —

3 Mr. Paracha’s counsel make this claim with reference to

JE 77, in which Mr. Paracha “finally admitted” knowledge, and JE 70-4, in which Special Agent
Miller note that “Saif knew these men to [be] men of the sheikh.”
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bolsters the conclusion that these documents report Mr. Paracha’s statements, rather than the
interrogators’ characterizations. Petitioner’s counsel also cite several interrogations in 2004
during which Mr. Paracha claimed not to know that KSM and Al-Baluchi were part of Al-Qaeda.
See P. Merits Br. 20 (citing Traverse at 50-53). But these denials are not credible in light of Mr.

Paracha’s numerous other admissions of knowledge, both before and after 2004, and in light of

justification is itself revealing: he described the video as “just Al-Qa’ida propaganda” and
explained that “just because [Al-Baluchi] delivered the CD and is part of Al-Qa’ida doesn’t

mean he had anything to do with the making of the video.” 1d. (emphasis added).

73

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02025PLRSBIEHERBSS BHIERBISNAT Page 74 of 124

Similarly, Mr. Paracha’s accounts of KSM’s requests illustrate the petitioner’s
understanding that KSM, too, was working on behalf of Al-Qaeda. In June 2002, for example,
KSM asked Mr. Paracha to help secure housing in Karachi for Al-Qaeda people and their
widows and children. FBI EC 7/10/2003, JE 70-5, at 815, See also Part IV.C.2-4, infra (detailing

Paracha’s assistance to KSM and AL-Baluchi).

JE 70-5, at 817. These statements

contain not a trace of shame or evasion. Accordingly, the statements appear highly reliable to

the Court. These are not the statements of a man who merely tolerated Al-Qaeda. These are the
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statements of a person who is sure he is right: collaboration is acceptable as long as it is for the
sake of business.

Only later — after he learned that working with Al-Qaeda could, in fact, place him
in legal jeopardy — did Mr. Paracha begin to deny that he knew he was meeting with Al-Qaeda in

the first place. By May 2004, it appeared to interrogators that Mr. Paracha was “pranc[ing)

For the foregoing reasons, the Court finds by the preponderance of the evidence
that Al-Baluchi and KSM were members of Al-Qaeda and that Mr. Paracha knew this throughout
the course of their relationship. The Court now assesses the assistance that Mr. Paracha

allegedly rendered to KSM and Al-Baluchi in light of this knowledge.

75

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02HMI56§S|56§B«§8%€éJ %@d%yfﬁ% Page 76 of 124

2. Petitioner assisted KSM and Al-Baluchi by promulgating Al-Qaeda’s message
Mr. Paracha’s original offer to Osama Bin Laden was to help spread his message,

and the government claims that Mr. Paracha did just that on several occasions.

a. Production of a program with Bin Laden

d VIUCU UCSIZNCU LU dllldll WESLCTTE dUUICIICes, DUL Provcoucu WILLL HCIPLILE W pldll 1UL e viducy
anyway. See DoD Interrogator Notes July 22, 2003, JE 13, at 109 (indicating that Mr. Paracha
“advised UBL to speak in English when he recorded speeches, in order to expand his audience,
but UBL wouldn’t™). Second, petitioner argues that Mr. Paracha did not assist Al-Qaeda with

these services because no video of Bin Laden was ultimately produced. Indeed, there is no

76

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:04-cv-02025PLRSBIEHERESS BRSNS Page 77 of 124

evidence that Mr. Paracha ever produced a recording featuring Bin Laden. Mr. Paracha did,
however, take concrete — and costly — steps toward doing so. Petitioner purchased the equipment
needed to produce the video and built a soundproof room in which it could be recorded; KSM
inspected the arrangements. See SIR 10/11/2004, JE 36, at 270. And Mr. Paracha also provided

a “detailed explanation . . . concerning the recording equipment to be used during the sessions.”

ICCUIUILES. INALLITT, CUOULISCL Cldllll wlat 1vil, ralaclila Gdalllul llaye LCIpPpou 10 5picau Aal-ywacua >

34

Petitioner’s initial merits brief claimed that “no program was ever produced or
aired,” see P. Merits Br. at 25, which is not accurate. See FBI EC 07/11/03, JE 70-7, at 840-41.
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they “would be doing this on a regular basis for UBL message.” Janelle Miller Notes

07/11/2003, JE 70-6, at 829 (emphasis added).
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¢. Distribution of a press release for Al-Qaeda
At some point between November 2002 to January 2003, Mr. Paracha told
interrogators, “Al-Baluchi asked [Mr.] Paracha to get a message out to the people for UBL.
Paracha sent it to a Pakistani newspaper. He did not read the message and did not know what the

message was about.” FBI EC 07/09/03, JE 70-3, at 788.

UBL’s message.
With respect to several different alleged acts of assistance, Mr. Paracha’s counsel
have argued that Mr. Paracha was motivated purely by business interests, and that Mr. Paracha

never would have allowed production of a message with violent or anti-western content. This
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position is undermined by Mr, Paracha’s claim that he allowed his companies to produce and
disseminate content for Al-Qaeda without Mr. Paracha’s prior review, Mr. Paracha placed his
companies and his professional networks at the disposal of a man he knew to be from Al-Qaeda
—a man who, leaving no doubt about his intentions, had also asked Mr. Paracha’s help to

promulgate a decidedly violent Al-Qaeda training video. TRRS 07/21/2003, JE 120, at 1451. It

dprees, uldl LIS HUICY VLI rdrdild 1CUCIVeEU DCIVILECU WU Al-Jdcud, dliud wtdl vil, Kaladlild LJUUK

the money to safeguard Al-Qaeda’s assets during a time of great peril for the organization.
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a. $500,000 from KSM
In 2002 — not long after the 9/11 attacks — KSM gave Mr. Paracha $500,000 “to
hold on to.” DoD Interrogator Notes 07/09/03, JE 7, at 80. Paracha returned the money — giving
it to Al-Baluchi, upon his request, six months later. Mr. Paracha alleges that he gave the interest

he accrued from holding the money, about $20,000, to a hospital charity, Id. Mr. Paracha self-

give it back after approximately six months.” FM40 03/22/06 AM, JE 27, at 206.
The diversity of these explanations offers substantial evidence that Mr. Paracha is
concealing the true purpose and significance of his of the transaction. So, too, does the fact that

Mr. Paracha never consummated any of the alleged business purposes of the “loan” or
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“investment” (there 1s no evidence that he ever obtained a line of credit, purchased television
rights, restored his own credit, or otherwise invested the money).

Moreover, in light of the circumstances and petitioner’s own admissions, the
business-related explanations are not plausible. In 2002, Al-Qaeda was on the run, The United

States and its coalition partners were pursuing Al-Qaeda in Afghanistan and in the borderlands

he also held half a million dollars for them.”). Mr. Paracha also took a precaution: he told his

son that the money came from Al-Qaeda so that Uzair could return the money if petitioner died.
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FBIEC 07/11/03, JE 70-7 at 841. And Mr. Paracha also told Special Agent Janelle Miller that

he knew the money he received from KSM was Al-Qaeda money. Miller Decl., JE 70, at 4 13.%°
Uzair Paracha corroborated his father’s account of the source of the $500,000 in

statements to FBI investigators. Specifically, according to Uzair, Mr. Paracha told him that that

he had “met with guys from Al-Qaeda,” and that the money Mr. Paracha had received “came
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Thereafter, petitioner allocated the money into several different accounts: one in the name of his
son Uzair, one in the name of his daughter Muneeza, and one in the name of an employee,
Azmat Ali.*® JE 70-31 at 958. In short, at no point did the entire sum of money appear in an
account under the name of petitioner or one of his businesses. The all-cash nature of the

transaction, the frequency with which the money was moved from place-to-place, the division of

However customary these practices may have been in Pakistan, they are

incompatible with several of the explanations Mr. Paracha has offered for the purpose of the

46 But see FBI EC 10/23/04, JE 70-32, at 964 (indicating that some of the money
may have been returned to an account under Paracha’s own name).
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transaction. Petitioner has provided no explanation for how money held in accounts under other
names, including false names, could be used to establish a line of credit to start transmitting
television programs or used to restore his personal credit rating after an industrial bankruptcy.
The fact that the money was returned so quickly also undermines these purportedly legitimate

“UuSEes.

Interrogator Notes 07/08/03, JE 7, at 80 (indicating that Mr. Paracha told interrogators that “Al
Qaida invested money in [Mr. Paracha’s| company and he also held half a million dollars for

them.").
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b. €240,000 from Al-Baluchi
In February 2003, Mr. Paracha received €240,000 from Al-Baluchi. Mr,
Paracha’s account of these funds has been more consistent than his descriptions of the larger sum
from KSM: he has reliably described the funds as an investment in the Cliftonia Project, a

waterfront apartment complex that Mr. Paracha was developing.’” When Mr. Paracha told Al-

it As he did with the money he received from KSM, Al-Baluchi kept the money first
in his safe, and then moved it into the account at Metropolitan Bank under the falsely named
“Shamim” account, allegedly for the purpose of avoiding taxes levied on corporate accounts in
Pakistan. FBI EC 10/23/2004, JE 70-2, at 965. Although he later moved some of the funds to
the corporate account for Universal Broadcasting, he never moved any of the funds to the
account for SS Associates, the corporate entity actually associated with the Cliftonia project. See
id.
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FBI EC 01/29/04, JE 75, at 1033, This is a revealing statement. Whether it describes Mr.
Paracha’s specific understanding at the time, or an after-the-fact analysis in response to an
interrogator’s question, the statement shows Mr. Paracha’s understanding of likely goals of the
project in the context of his relationships with KSM and Al-Baluchi.

As with the transfer of funds from KSM, it is more likely than not that the money

Some of Uzair Paracha’s early statements to the FBI provide additional detail and
corroboration. He indicates that he knew Al-Baluchi was “in fact Al-Qaeda” and “loyal to
Usama,” and that Al-Baluchi and Kahn “wanted to give the [Parachas] between $180,000 —

200,000 US Dollars . . . to invest in their company as a loan. [Uzair] Paracha knew the money
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was Al-Qaeda money and that Al-Qaida wanted to keep the money liquid, so that they could

have it back at a moment[]s notice.” Uzair Paracha FD-302 03/30/03, JE 55, at 419.
Petitioner’s counsel have made several arguments as to why, in spite of these

admissions, the €240,000 were not Al-Qaeda funds given to Mr. Paracha for safekeeping. First,

they argue that an investment in a real estate construction project is not a liquid asset, because

Paracha himself was arrested several months after that.
Accordingly, the Court makes the following Findings of Fact by a preponderance
of the evidence: (i) Mr. Paracha received roughly $500,000 from KSM, knowing the money to

belong to Al-Qaeda; (ii) Mr, Paracha received roughly €240,000 from Al-Baluchi, knowing the
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money to belong to Al-Qaeda; (1ii) with respect to the $500,000, Mr, Paracha knowingly held Al-
Qaeda's money for safekeeping and return, and did in fact return the money to Al-Qaeda, having
safely protected it from detection and confiscation; and (iv) with respect to the €240,000, Mr.
Paracha knowingly held Al-Qaeda’s money, either as an investment or as a means of providing

housing units, either of which would have provided valuable assistance to Al-Qaeda.

Vi, Calavlid UGS LIUL UTLLY Ldl UC HCIPTU MaolvL dlid Ad=aluclll Ll all allciipe w
locate housing, but he disputes that the housing was for the benefit of Al-Qaeda. The alignment
of Special Agent Miller’s handwritten notes admits the possibility of several interpretations, but

the EC summarizing the discussion of this matter is unambiguous:
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In December 2002, [KSM] wanted to buy housing for his people
and their families and Paracha knew these people to be Al-Qaeda.
KSM asked Paracha if he could help him in finding the housing in
Karachi near Paracha’s house. Paracha believed the families to be
widows and children of AQ men. Paracha helped KSM look for a
place for them but they couldn’t find anything.

See FBI EC 07/10/2013, JE 70-5, at 815. See also Miller Decl., JE 70, at 757 (indicating that “I
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children of its fighters.
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D. The Government has not Proven by a Preponderance of the Evidence that Petitioner
Provided Assistance to Al-Qaeda’s Chemical Weapons Program

The government’s evidence with respect to the fourth material issue of disputed
fact is less compelling than with respect to the other issues. The government relies on three

aspects of Mr. Paracha’s conduct to argue that he assisted Al-Qaeda’s weapons program: a

mranarontinan {Ar nantrarcatianal that AMde Daracha had santhh Al Dalivala tha caentant ~F carraeal

Baluchi) asks about shipping chemicals and explosives into England, if it can be done and
Paracha tells him that he can’t help him." FBI EC 07/09/03, JE 70-3, at 786-87. Mr. Paracha
told interrogators that Al-Baluchi addressed this subject in coded language:

Paracha explained that [Al-Baluchi] did not come out and say he

wanted to smuggle explosives and chemicals into England. [Al-

Baluchi] asked him how he could get garments and materials into
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England and Paracha understood garments and materials to be
explosives and chemicals. (Paracha could not explain why he
thought this). However, Paracha knew [Al-Baluchi’s] intention of
trying to get ‘garments and materials’ into England was to harm the
British people.

FBI EC 07/10/03, JE 70-5, at 816.

Mr, Paracha’s counsel argue that Mr. Paracha told interrogators only that Al-

Paracha must have understood “garments and materials™ to mean something other than apparel,
because he told interrogators that *“[Al-Baluchi’s] intention of trying to get ‘garments and
materials’ into England was to harm the British people.” Id; see also Miller Notes 07/10/03,

JE 70-4 at 806-07 (indicating that Al-Baluchi “wanted to get garments & materials to England —
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had plan but wanted to know how he could get it done,” and that Mr. Paracha “knew Al-
Baluchi’s] intention was to harm the British people™).

Furthermore, Special Agent Miller’s record of the conversation is corroborated by
the independent interview notes prepared by another U.S. government official. A DoD

interrogator reports that Mr. Paracha discussed Al-Baluchi inquiring “if [Paracha] knows anyone

10110WIng:
Paracha was asked if he knew how chemicals could be smuggled
into the US, and he stated that you look for a similar looking
chemical and put it in between the good chemicals and it would be
very easy to get through customs.

FBI EC 07/09/03, JE 70-3, at 787.
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The government initially argued that the reports show it was Al-Baluchi who
asked Mr. Paracha how chemicals could be smuggled into the United States, and that Mr.
Paracha “instructed Al-Baluchi” on how to proceed. R. Merits Br. at 44; see also R. Opp. Merits
Br. at 34, n. 20. (“Respondents have read [the July 9 EC] to mean that Mr. Paracha “was asked™

by Al-Baluchi how chemicals could be smuggled). It is clear to the Court that Mr. Al-Baluchi

CLICIHICALS dIlu wWEdpPOIS [THEIL DE SHIUZEICU LI LIS UN dllu 1IC 541U
that using a garment container would be stupid. He said if he were
to smuggle chemicals, he would use legal chemical containers to
smuggle illegal chemicals.
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_02/09/04, JE 91, at 1099 (emphases added)

In summary, it is clear that Mr. Paracha had at least one conversation in which Al-
Baluchi asked for help smuggling. The Court finds by a preponderance of the evidence that Mr.
Paracha understood Al-Baluchi to be asking for helping smuggling chemicals and explosives to

the United Kingdom. The Court also finds, however, that Mr. Paracha declined to identify a

= HAIN LVUJCA DUND DUL 1/DUILLD-

PUSS

» Moreover, Mr. Paracha was not in a position to provide extensive advice on the

mechanics of smuggling. Although he ran an import-export firm, the company did not itself
handle or ship products. TRRS 08/01/03, JE 213, at 1594. And Mr, Paracha had no role in
shipping the products made by Abson Industries, his industrial bag company. The parties agree
that there is no evidence that any of Mr. Paracha’s companies actually shipped or smuggled
anything on behalf of Al-Qaeda. FBI EC re: USCS 06/19/03, JE 306 at 2422,
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FBI EC 08/11/03, JE 71, at 1012. An FBI analysis of the text concluded that the entry contains
“information relating to military chemical warfare agents™ that is “not sensitive” and is

“available from multiple sources.” TRRS 03-08-1570 Addendum, JE 44, at 315. Specifically,

for inclusion in a broadcast program. Id. See also IIR 2/19/04, JE 251, at 1872 (indicating that

the information came from a 2002 article published in the United States).
When questioned about the second entry’s reference to “C4/3/TNT,” Paracha first

indicated that it reflected an address in Pakistan. The interrogators told Mr. Paracha that the text
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did not contain an address and that he was being deliberately naive. FBI EC 10/13/04, JE 70-30,
at 951-52. C-4, C-3, and TNT are commonly known to be explosive materials. See R, Merits
Br. at 44, n, 25. The interrogators do not appear to have discussed the second PDA entry with
Mr, Paracha again. |

The government offers two reasons to doubt Mr. Paracha’s explanation for why

made. The spelling and synonym errors are consistent with how a non-native English speaker
might have recalled or written the information. As the government has pointed out, however,
Mr. Paracha has not produced the article from which he allegedly drew this information, which

should have been a fairly easy thing to do if the article existed. And the nature of the
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information is also notable: the Court doubts that a general interest publication would contain the
kind of technical information that appears in the PDA entry.

Second, Mr. Paracha’s own explanations of the purpose for which he copied this
information on chemical weapons are less than convincing. Mr. Paracha could not offer

specifics about the speaking engagements or broadcast programs for which he may have used the

of a broader catalog of information on matters of public interest that Mr. Paracha maintained in
his PDA and elsewhere.
In short, Mr. Paracha has failed to persuasively account for why his PDA

contained entries on chemical weapons and explosives, but the government has likewise failed to
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explain the import of the PDA entries with relation to its detention authorities — and the burden
of proof is on the government. Respondents are correct that the entries are alarming. Even in the
context of the government’s other arguments on the fourth disputed issue of material fact,
however, there is nothing to suggest that these PDA entries reflect any effort by Mr. Paracha to

provide assistance to the chemical program of Al-Qaeda. The other evidence on this claim of

UL dLICIIU UICIT INCCLLIES, 11U, OCC didU UZdLl raldllid FLJ-2UL U/ IWNUD, JE JJ, dl 41 | |uviall ]

el The evidence contains only one name for Dr. Tariq.

* Although Uzair Paracha did not identify the scientist by name, his description

matches Mr, Paracha’s description of Dr. Tariq.
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Paracha stated that it was this person[’]s job to develop chemical weapons for Al-Qaeda. He
knew this through conversations with [Mr. Parachal].”). Mr. Paracha has specifically denied
these accusations.

The Court cannot conclude that it is more likely than not that Paracha’s affiliation

with Dr. Tariq evidences any support for an Al-Qaeda chemical weapons program. Where the

assistance to Al-Qaeda’s chemical weapons program: it is inconsistent with the other kinds of

4 Moreover, petitioner has offered a credible explanation for his association with

Dr. Tariq: he is a doctor of Islamic thinking who “wants to do research and develop things.
Tariq wants to get material to be self-sufficient.” FBI EC 07/09/03, JE 70-3, at 788. These
projects are in line with Mr, Paracha’s charitable interests.
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support he provided to Al-Qaeda. Mr. Paracha supported Al-Qaeda and the Taliban using his
unquestioned expertise as a businessman and his status as a politically and socially connected
leader of his community. Mr. Paracha claims to have been motivated by business interests.
Indeed, much of the support he rendered conceivably could have led to a business profit and did

not require Mr. Paracha to directly engage with the violent tactics which he purports to disdain.

Accordingly, the Court makes the following Findings of Fact, by a preponderance
of the evidence: (i) Mr, Paracha did have a conversation in which Al-Baluchi requested his
advice and assistance about shipping chemicals and explosives to the United Kingdom:; (ii) Al-

Baluchi spoke in coded language, but Mr. Paracha understood its meaning; (iif) Mr. Paracha
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declined to identify a shipping agent or to otherwise assist Al-Baluchi in smuggling chemicals
and explosives into the United Kingdom; (iv) Mr. Paracha identified potential means of
smuggling chemicals into the United States in response to a hypothetical question from an
interrogator, not during his conversation with Mr. Al-Baluchi; (v) Mr. Paracha’s PDA contains

digital entries that discuss chemical weapons, and Mr. Paracha has not adequately explained the

[1ds NnotL Oy pecn DrOUENL LO ridl DELOTE 4 THIEry COITUIISS10I1 DUL Llds d1sU DECH COILVIULICU. 1)
February 2012, Majid Khan pled guilty to murder in violation of the law of war, attempted
murder in violation of the law of war, and spying. U.S. v, Majid Khan Offer for Pretrial
Agreement, JE 102, at 1178. While represented by counsel, Khan “knowingly and voluntarily

agreed[d] to enter into [a] stipulation of fact,” which he described as a “fair and accurate
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summary of the facts supporting all charges and specifications to which I am pleading guilty.”
Id. at 1182. The stipulation itself goes further. It does not merely concede that “the government
could prove those facts beyond a reasonable doubt.” Id. It affirmatively states, with respect to

its entire contents, that “the following facts are true.” U.S. v. Majid Khan Stipulation of Fact,

JE 103, at 1188,

conduct domestic terrorist operations.” Id.
Although petitioner challenges the admission of the stipulation and contests what
Mr. Paracha knew about Majid Khan, petitioner’s counsel do not dispute the basic facts of Majid

Khan’s Al Qaeda affiliation and efforts, on which the stipulation is quite clear. Accordingly, the
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Court makes the following finding of fact, by a preponderance of the evidence: (i) Majid Khan
was a member of Al-Qaeda; and (ii) in 2002 and 2003, Majid Khan and KSM had formulated a
plan for Khan to return to the United States with the aim of establishing an Al-Qaeda cell in the

United States.

POSE d5 Ndll § SPOUSE, TEIL d rost WIICE BUX 00l DENdll Ol OCISCll dna vidajld mdi, drd mdil
Majid Khan's 1-131 application from a location in Maryland. Siddiqui did each of these things.
Id. at 1202. Although Mr. Paracha argues that the Court should not rely on Majid Khan’s
stipulation at all, he does not dispute any of the foregoing facts about Majid Khan’s plan, and the

Court has no reason to doubt them.
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The evidence of petitioner’s role in Majid Khan’s plan to return to the United
States comes from Khan’s stipulation, from Uzair Paracha’s early statements to FBI
interrogators, and from Mr. Paracha’s own admissions. The petitioner told interrogators that Al-
Baluchi asked him to assist with a friend’s effort to obtain a passport, and he agreed to help. FBI

EC 07/09/03, JE 30, at 221. In early 2003, Uzair Paracha was scheduled to travel from Pakistan

Paracha FD-302 03/30/03, JE 55 at 5; Uzair Paracha FD-302 05/01/03, JE 57, at 6; Khan
Stipulation, JE 103, at 1202. He was to make the calls using a pay phone, presumably to obscure
his location and identity. See Uzair Paracha FD-302, 05/05/03, JE 58, at 437. Second, Uzair was

to withdraw and then deposit money from Khan’s U.S. Bank account, allegedly to keep the
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account open. See FBI EC 07/09/03, JE 70-3, at 788-89; Uzair Paracha FD-302 03/30/03, JE 55

at 5; Khan Stipulation, JE 103, at 1202-03. Third, Uzair was to use Khan’s credit card to create a
record of financial transactions in the United States. Uzair Paracha FD-302 03/30/03, JE 55 at 5;
Uzair Paracha 05/01/03, JE 57, at 433; Khan Stipulation, JE 103, at 1202-03, Fourth, Uzair was

to retrieve any immigration papers delivered to Khan’s P.O. Box. Khan Stipulation, JE 103,

Paracha called Uzair to notify him of the arrest. Uzair told his father that he no longer felt

comfortable holding Khan's ID documents and asked if he should throw them away, Instead, Mr,

i Uzair Paracha did not fulfil all of the elements of the plan, though he did
impersonate Khan on a call to the INS to check on the status of the application.
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Paracha advised Uzair to secure the documents in a safe location. Uzair Paracha FD-302, 05/05/03,

JE 58 at 438; FM40 03/22/06 AM Session, JE 27, at 206.

3. Uzair and Saifullah Paracha knew that Majid Khan was an Al-Qaeda operative

Mr. Paracha makes two arguments to defend against the allegations of his

IVIaj1a K.nan aiso maae nis assoclarion witn Al-aeda expliicit 10 Uzalr raracna
and, through him, to Mr. Paracha. Several sources confirm that, during the meeting at Snoopy’s
Ice Cream Parlor in Karachi, Khan tried to recruit Uzair to work for Al-Qaida. Khan Stipulation,
JE 103, at 1202. Uzair told the FBI that Khan told Uzair that he néeded “brothers™ like Uzair,

and that there were “different levels of how people were with us.” Uzair Paracha FD-302
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03/30/03, JE 55, at 419; Uzair Paracha FD-302 05/05/03, JE 58, at 437, Uzair acknowledged
that he knew Khan was Al-Qaeda, and that he took these words to be a solicitation to join
Al-Qaeda. JE 55 at 419; JE 58 at 437. Importantly, the evidence is clear that Uzair relayed the
substance of this conversation to Mr. Paracha. Uzair Paracha FD-302 06/10/03, JE 61, at 451.

Mr, Paracha’s knowledge of Khan’s Al-Qaeda status did not dissuade him from

Y. CUINULUDIVINDG UL LA WY

Having found by a preponderance of the evidence that Mr. Paracha provided a
wide range of assistance to the Taliban and Al-Qaeda, the Court must now determine whether
this assistance rises to the level of “substantial support” of the Taliban or Al-Qaeda under the

AUMF and NDAA.
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The nature and quantity of the assistance that a detainee provided — and the effects
or benefits it conferred on the Taliban and Al-Qaeda — are all relevant to the question of whether
a particular course of conduct amounts to substantial support as a matter of law. In assessing the
nature of the assistance, the Court is mindful of Judge Lamberth’s conclusion that the criminal

material support statute is a reasonable guide to what conduct might amount to substantial

A. Petitioner Provided Substantial Support to the Taliban
The Court has found by a preponderance of the evidence that Mr. Paracha assisted

Taliban fighters by helping them to secure equipment and by providing direct financial support.
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See Part IV.A. supra. Both of these acts have clear legal implications for respondents’ legal
authority to detain Mr. Paracha.
First, the Court has found by a preponderance of the evidence that Mr. Paracha

organized donations to Taliban fighters to purchase a four-wheel drive vehicle that may have

been used in fighting against the United States. Mr. Paracha argues that the purpose of the trip

also found by a preponderance of the evidence that Mr. Paracha provided medicine and supplies
to Taliban fighters and provided $600, purportedly for construction of a mosque. See, ¢.g., FBI
EC 10/26/2004, JE70-33, at 972. Petitioner is correct that the definition of material support of

terrorism in the analogous criminal statute — which the Court has identified as a relevant source
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of authority — specifically excludes “medicine or religious materials.” Accordingly, Mr.
Paracha’s provision of medicine does not amount to substantial support. Money, however, is
fungible: any money that Taliban fighters did not have to spend on food or supplies, or to
construct a mosque, is money that they could use to fight the United States. The definition of

material support in the analogous statute explicitly includes “currency or monetary instruments

substantially assisted the Taliban.

Accordingly, in the context of Mr. Paracha’s embrace of the Taliban and his
affiliation with its leadership, the Court concludes as a matter of law that Mr. Paracha provided

substantial support to the Taliban by (i) leading an effort to provide Taliban fighters with money
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for purchase of a vehicle that was used in fighting with the United States; and (ii) providing a

financial contribution to the Taliban during a period of substantial military need.

B. Petitioner Provided Substantial Support to Al-Qaeda

Mr. Paracha’s support for the Taliban is not the only basis for his detention: his

[140CAas UU]'IJLIS peLuIL, LIS VCI’)‘ UILIICULL LU 5CC [TIUW LIS THIanvidl ainyg auiiiistrdallve assisidiee
of the scope that Mr. Paracha knowingly rendered to Al-Qaeda would not amount to substantial
support of Al-Qaeda. Mr. Paracha’s able counsel, however, are persistent. They argue that, even

if Mr, Paracha did provide the alleged assistance as a matter of fact, the efforts do not, as a
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matter of law, amount to “substantial support™ for purposes of detention under the AUMF and
the NDAA.

For the reasons that follow, the Court rejects these arguments and concludes as a
matter of law that Mr. Paracha provided substantial support to Al-Qaeda by helping Al-Qaeda

spread its message, see Part V.B.1, infra; by providing financial support, see Part V.B.2, infra; by

dDOUL LI UIPOUTL OL 0Is COMMTIWICALOIS SUppOrt, rirst, (vir, rdaracig 1oLes Lidl e aid HuL proviac
substantial support to Al-Qaeda because he was attempting to promote Christian-Islamic unity,
and would not have supported any violent messages. P. Merits Br. at 20. But Mr. Paracha’s own
assessment of the communications he facilitated does not affect the government’s authority to

detain him: what matters is whether he provided support, not why he may have done so. The law
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of this circuit creates no requirement that the United States may detain only those who embrace

Al-Qaeda’s ideology. See Awad v. Obama, 608 F.3d at 11-12; see also Hussain v. Obama,

718 F.3d at 967-68; Al-Hela v. Trump, 2019 U.S. Dist. Lexis 42717 at *10-13.

Second, Mr. Paracha argues that his assistance in spreading Al-Qaeda’s message

does not legally amount to substantial support of Al-Qaeda because the government has not

between the detainee and Al-Qaeda. Mr. Paracha was an experienced businessman with
knowledge of the international scene and substantial experience in the media, and he shared
these assets freely with KSM and Al-Baluchi, Those consultations themselves are substantial

support because they amount to “expert advice” on public relations — advice given to an
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organization that was eager to reach new recruits and wage a war of public information. See Al-

Hela v. Trump, 2019 U.S. Dist. Lexis 42717 at *11-13 (citing 18 U.S.C. § 2339A(b)).*
Moreover, Mr. Paracha’s support went beyond consultation: even when he did

not have a direct role in creating a video or distributing a message, he provided the equipment,

facilities, personnel, and professional network of his company for the use Al-Qaeda. Al-Qaeda,

H The Court has already made a factual finding that it is more likely than not that

Mr. Paracha knew that the “message™ he offered to spread — and did help spread — was a message
of violent jihad. But the content of the message 1s not necessary to the Court’s legal conclusion
that Mr. Paracha provided substantial support to Al-Qaeda. Congress has proscribed any
substantial support to Al-Qaeda. NDAA § 1021(b). In 2002 and 2003, Al-Qaeda was engaged
in a political and public relations battle to win new followers and protect its bases of support. In
this context, assistance communicating even a message like the one Mr. Paracha says he
envisioned — a message in English, communicating harmony — could amount to substantial
support by helping Al-Qaeda to broaden its appeal and defuse some of the criticisms against it.
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of petitioner’s defenses on this score are factual arguments about what occurred. Mr. Paracha
has argued — without success — that he did not know KSM and Al-Baluchi were Al-Qaeda, that
he did not know that they were providing money that belonged to Al-Qaeda, and that Mr.
Paracha’s purpose was business, rather than to safeguard Al-Qaeda funds. And Mr. Paracha has

argued — again, unpersuasively — that only support rendered in connection with combat hostilities

aspects of petitioner’s financial services were fully consummated: he agreed to accept Al-Qaeda
funds, he took control of actual currency, he moved it around in various bank accounts to avoid
detection, and (with respect to the $500,000 provided by KSM) he returned the funds he had

received from Al-Qaeda.
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In the context of Mr. Paracha’s avowed pride in working with Al-Qaeda and the
extensive services he provided for its leadership, the Court concludes as a matter of law that Mr.
Paracha provided substantial support to Al-Qaeda by (i) knowingly accepting Al-Qaeda funds for
safekeeping on two occasions, including receipt of $500,000 from KSM and €240,000 from Al-

Baluchi; and (ii) returning to Al-Qaeda the full sum of the $500,000 Mr. Paracha received from

LAakTll LULICLUIVELY = dalid ©VELL aLvLULULILLILLE LUl LIS lavl Widal ivil. ralavlla

declined at least one of these requests — it is clear that Al-Qaeda leadership sought and received
Mr. Paracha’s advice and assistance in a number of ways. Indeed, Mr. Paracha was not able to
attain Al-Qaeda’s goals (for example, Mr. Paracha did not successfully locate housing, either for

KSM, Al-Baluchi, or AQ families). Nevertheless, in assisting KSM and Al-Baluchi in these and
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other ways, Mr. Paracha drew upon his extensive connections and his knowledge of Pakistan’s
political and social dynamics. Accordingly, Mr. Paracha’s help with these matters is analogous
to “expert advice and assistance” under the material support statute that the Court has found
informative in analyzing the government’s detention authority under the AUMF and NDAA.

See 18 U.S.C. § 2339A(b).

Accordingly, in the context of Mr. Paracha’s broader relationship with Al-Qaeda,
the Court concludes as a matter of law that Mr. Paracha substantially supported Al-Qaeda by

providing assorted assistance, including: (i) provision of transport and banking services to KSM
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and helping him search for a residence, enabling KSM to spend more time on Al-Qaeda work;

and (ii) searching for housing for Al-Qaeda members’ families.

4. Mr. Paracha’s assistance to Majid Khan constitutes substantial support

The Court has made a factual finding that Mr. Paracha assisted Majid Khan, an

and Khan to Uzair, see FBI EC 07/09/03, JE 30, at 221; (ii) the petitioner granted his assent for
Uzair to participate, even knowing the fraud and risk involved with the plan, FD-302 05/05/03,

JE 58, at 437;* (iii) the petitioner arranged for Majid Khan’s documents to be transported to the

= Petitioner insists that the nature of the request did not seem suspicious at the time

because it was common in Pakistan to conduct transactions for the purpose of keeping an
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United States after Uzair expressed concern about the risks of detection, _
-JE 51, at 451; FM40 03/22/06 AM, JE 27, at 206; (iv) the petitioner called Uzair

to encourage him to continue with the plan, see JE 58, 438; (v) the petitioner provided Uzair’s

phone number to Al-Baluchi, which enabled Majid Khan to call Uzair to check on his progress,

see [IR 10/08/04, JE 15, at 123; Uzair Paracha FD-302 06/10/03, JE 61, at 452; and (vi) the

account open. Even assuming that petitioner’s assessment of the legitimacy of Al-Qaeda’s
request is relevant to the analysis, this defense is suspect. When asked if Mr. Paracha would ever
grant full access to his financial assets and affairs to a relative stranger — as Majid Khan granted
to Uzair — Mr. Paracha conceded that he would not. See ISN 1094 SIR 10/28/2004, JE 119

at 1445. And, when asked if he had ever taken money out of an account and re-deposited it, he
conceded that he had not, Id. The odd nature of the request — and the misrepresentation it
required — would more likely than not have been apparent to Mr. Paracha.
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Hussain v. Obama, 718 F.3d at 967-68. The causation defenses identified by Mr. Paracha are not

relevant here. The government has the legal authority to detain Mr. Paracha because he helped
Al-Qaeda, the organization. Specifically, he helped with respect to the movement and placement
of one of its operatives. Whether that operative was able to return to the United States or launch

a terrorist attack is not relevant to the substantial support analysis of Mr. Paracha’s conduct.

Whatever his personal motivations, Mr. Paracha rendered substantial Support — across a range ot

enterprises, and over a period of years — to Al-Qaeda.*® Under the AUMF and the NDAA, that is

” With respect to detention of an individual who has been accused of being part of
Al-Qaeda or the Taliban, Judge Lamberth has opined that “the government lacks the authority to
detain someone whose ties with [the proscribed group] have been sufficiently vitiated by the
passage of time, interven[ing] events, or both.” Al-Hela v. Trump, 2019 U.S. Dist. Lexis 42717,
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enough to establish the government’s legal authority to detain Mr. Paracha. See Awad v.

Obama, 608 F.3d at 11-12; see also Hussain v. Obama, 718 F.3d at 967-68; Al-Hela v. Trump,

2019 U.S. Dist. Lexis 42717 at *10-13.

C. Due Process does not Provide an Independent Basis for Relief

Yildalou vy uUIc passapc Ul LIS WUUIW 1all. 1VLHL. Talavlla IICL wWill Al=Daluvill ©YCll allcl Ivil.

Paracha learned of KSM’s capture and his role in the 9/11 attacks.

JE 89, at 1091. Mr. Paracha and Al-Baluchi were each apprehended shortly thereatter.
The evidence does not show that Mr. Paracha ever meaningfully attempted to terminate his
support for Al-Qaeda, or to provide relevant information to authorities, before he was captured

by the United States.

% Mr. Paracha argues that a line of cases from this Circuit, culminating in Latif v.
Obama, 677 F.3d 1175 (D.C. Cir. 2011), “establish[es] conclusive evidentiary presumptions that
allow indefinite detention based on unreliable, untested information,” which vitiates any
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Court’s conclusion that, under the current law of this circuit, the government has the legal
authority to detain the petitioner.
Petitioner argues that Guantanamo detainees are entitled to due process rights, and

that this Court therefore should reject the D.C. Circuit’s holdings to the contrary in Al-Bihani v.

Obama, 590 F.3d 866 (D.C. Cir. 2010) and Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir. 2010).

meaningful opportunity to contest detention. P. Am. Traverse at 18-19. In light of the nature of
the government records that provide the bulk of the evidence in Guantanamo cases, the
presumption of regularity “effectively strip[s] the district courts of their traditional role in
reviewing the evidence and finding the facts.” Id. at 27. The thrust of these due process
arguments is that the Court should “hold that Mr. Paracha is entitled to [procedural] due process
and decline to afford the government’s documents any presumption of regularity and accuracy.”
Id. at 29. The Court has already ruled, however, that Latif is binding and that the presumption of
regularity applies. See Part [II.B, supra. Petitioner’s objection is preserved for any appeal.
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(emphasis added). But this holding does not alter the Court’s analysis. In Qassim, the court of
appeals confirmed that Kiyemba’s holding on the unavailability of due process does apply to
“substantive due process claim([s] concerning the scope of the habeas remedy.” Qassim v.
Trump, 927 F.3d at 528, Mr. Paracha’s argument — that this Court’s habeas inquiry should

incorporate “fundamental notions of fair play” and that Mr. Paracha’s should be released on

%A&Q
PAUL L. FRIE A

DATE: 4 J 23 l Qe United States District Judge
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