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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 12-536, MCutcheon v. The
Federal Election Conmm ssion.

Ms. Mur phy.

ORAL ARGUMENT OF ERIN E. MJURPHY
ON BEHALF OF THE APPELLANTS

MS. MURPHY: M. Chief Justice, and may it
pl ease the Court:

Bi cker's aggregate contribution limts are
an inperm ssible attenpt to equalize the relative
ability of individuals to participate in the political
process. By prohibiting contributioﬁs that are within
t he nodest base |limts Congress has already inposed to
conbat the reality or appearance of corruption, these
limts sinply seek to prevent individuals from engaging
in too much First Amendnent activity.

These limts cannot be justified on
circunmventi on grounds because the concerns the
Gover nment hypot hesi zes are already addressed by
Bicker's nultitude of nore direct anti-circumention
measur es.

JUSTI CE BREYER: How is that?

MS. MJURPHY: Because Bi cker inposes nunerous
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di rect circumvention nmeasures. For instance, we have
ear mar ki ng provi sions on earmarking contributions for
candi date. We have coordination restrictions on
coordi nated expenditures with a candidate. There are
proliferation restrictions on creating nmultiple PACs
that are all designed.

JUSTI CE BREYER: Now, all these were there
at -- but for one -- were there at the tine of
Buckl ey vs. Valeo, and | guess the Court thought
sonet hing coul d happen like the follow ng: Candi date
Smth, we can only give him $2600, but he has a | ot of
supporters. And each of them 40 of them gets a
brainstorm And each of the 40 puts on the internet a
little sign that says, Sam Smth PACf Thi s noney goes
to people like Sam Smth. Great people

Now, we can give each of those 40 $5, 000.
They aren't coordinated, they're not established by a
single person. Each is independently run. And we know
pretty well that that total of $5,000 tines 40 will go
to Sam Smth. Okay? What does that violate?

MS. MURPHY: Well, there's a coupl e problens
with that hypothetical, Your Honor. First of all, there
are base limts both on what can be given to a PAC --

JUSTI CE BREYER: $5, 000.

M5. MURPHY: -- and on what a PAC can give

4
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to a candi date.

JUSTI CE BREYER: $5,000. So we all have is
ny $5,000 going to the PAC and there happened to be 400
PACs. So 5,000 tinmes -- 4,000. Five tines 40, five
times 400, how nuch is that? |'mnot too good at math.

(Laughter.)

M5. MURPHY: W thout doing the math, | wll
tell you that earmarking and proliferation
restrictions --

JUSTI CE BREYER: No, no. There is no
ear mar ki ng --

MS. MURPHY: But -- but there's --

JUSTI CE BREYER: - because ear marking
requires that you wite on a check of i n an acconpanyi ng
|l etter that you want the noney to go to sonething.

MS. MURPHY: But actually it does not.

JUSTI CE BREYER: It does not?

MS. MURPHY: Earmarking -- the FEC s
earmar ki ng regul ati ons are broader than that. |[If you
have a PAC that is going to contribute only to one
candi date, you're not --

JUSTI CE BREYER: No, no. They'Il contribute
to several because they'l|l get nore than one
contri bution.

MS. MURPHY: And at that point, then you

5
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don't have the kind of traceability you're tal king about
because there is nore noney comng into the PAC than can
find its way to any one particul ar candi date.

JUSTICE SCALIA: | would think if you naned
the PAC after a particular candi date as the hypothetical
assunmes, | would be surprised if the Federal Election
Comm ssion woul dn't conme after you for earmarKking.

MS. MURPHY: That's -- that's exactly ny
poi nt .

JUSTI CE KAGAN: Well, let's say this one,

Ms. Murphy. Let's say this one: You have 100 PACs and
each of them say that they're going to support the five
contest -- the five candidates in the nost contested
Senate races. There are really only\five very contested
Senate races, and 100 PACs say that they're going to
support those five candi dates.

So a donor gives $5,000 to each of those 100
PACs whi ch support those candi dates, the PAC divides up
t he nmoney, $1,000 goes to each candidate. The total,
all those PACs, $100,000 goes to each of the -- of the
Senate candidates in the five npbst contested races, 20
times what the individual contribution [imts allow.

MS. MURPHY: A couple of responses to that,
Your Honor. | nmean, first of all, we're tal king about
scenari os where there isn't coordination at all between

6

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the first person who makes a contribution and the
candi date later on that's receiving it.

JUSTI CE KAGAN: This candi date knows all of
his $100, 000 donors. There are not all that many of
them He can keep themall in his head in a nental
Rol odex.

MS. MURPHY: But they're not actually donors
to himat that point. They're contributing to a PAC
that, in your hypothetical, is contributing to nmultiple
di fferent candi dates and --

JUSTI CE KAGAN: Five of the npbst contested
Senate races. So a person gives $100,000 to each of
five candi dates who if they win becone the five senators
that are nost attuned to donors. And he knows who's
gi ving him $100, 000, each of those five senators who
gets in on the strength of these contributions that are
20 tinmes what the individual imts allow.

M5. MURPHY: | don't think it works to think
of these as direct contributions in excess of the base
limts because the PACis |limted itself in how nmuch it
can contribute, so you would have to have --

JUSTI CE BREYER: All we're trying to do,

because it's hard to do in oral argunment. But what

we're trying to do in both, | think, our cases is that

we | ooked up all the rules and the regs -- or ny |aw
7
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clerk did -- and -- and what she discovered, and it nay
be wong because I'Il look at it again, is there has
been no significant change in the earmarking rules, in
any of the rules that you're tal ki ng about, but for one,
change si nce Buckl ey.

The one change, the one change is the change
that all contributions made by political conmttees
establi shed by or financed or maintained or controll ed
by a single person will count as one. So what you're
seeing in these hypotheticals is sinply the construction
of precisely the sane situation that existed in Buckley
whi |l e being careful to have not one person control the
4,000 PACs, which is pretty easy to do. And if you want
to say, is this a reality? Turn on your tel evi sion set
or internet. Because we found instances, w thout nam ng
names, where it certainly is areality.

MS. MURPHY: Two responses. There are
changes in earmarking, nore than what you' ve suggested
because the restrictions that the FEC has put out in
regul ations are -- are -- they cover nore than the
statute itself. And specifically, they cover these
I nstances of a PAC that is only going to be contributing
to one candidate, which is where a | ot of the concern
comes from

JUSTI CE KENNEDY: | just want to be clear

8
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what your answer to Justice Kagan was, her hypothetical.

Is -- is part of your answer that this mght -- the
hypot heti cal that she gives -- contravene ear marki ng?
O - -

M5. MURPHY: That's part -- it can pose both

ear mar ki ng concerns and proliferation concerns if we're
tal ki ng about sonmething. And if we're tal king about a
PAC that's --

JUSTI CE KENNEDY: So is part of your answer
to her there that the hypothetical isn't real or isn't
goi ng to happen or --

M5. MURPHY: Yes, | think --

JUSTI CE KENNEDY: -- or can't happen under
the existing law? |s that your ansmér?

MS. MURPHY: That's part of the answer. |
don't think it's a particularly realistic scenario under
exi sting regul ations.

JUSTI CE KENNEDY: Wbuld the other side
concede that this is true?

MS. MURPHY: | -- | doubt they would concede
that it's true. But, you know, | think that if you | ook
at it, if you have a bunch of PACs that are getting
contributions fromthis same group of individuals, you
are going to run into earmarking and proliferation
restrictions.
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But the other thing I would say --

JUSTI CE SCALIA: | can't imagine that if you
have a PAC which says we're going to give noney to
Smth, that's bad, but if you have a PAC that says we're
going to give all the noney that you contribute to us to
Smith and Jones, that's okay. O Smth, Jones and three
others. It seens to ne that that's earnmarking.

MS. MURPHY: Exactly. [It's an earmarking
restrictions if you know that your contributions --

JUSTI CE KAGAN: Ms. Murphy, if you think
it's earmarki ng that have a PAC that gives noney to the
five nost -- the candidates in the five npbst contested
Senate races, | just don't think any FEC woul d say that
t hat' s ear mar ki ng. \

JUSTICE ALITG Well, I may have an overly
suspicious mnd, but I don't know If | saw 100 PACs
rise up and all of them said exactly the same thing,
we're going to make contributions to the five nost
contested Senate -- the candidates in the five nost
contested Senate races, | would be suspicious. And
maybe the FEC woul d al so be suspicious that they didn't
just all spring up independently.

MS. MURPHY: | think that's absolutely
right. | think the FEC would be suspicious, but --

JUSTI CE KENNEDY: Well, suppose -- suppose a

10
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number of PACs -- | forget the nunber in Justice Kagan's
exanple -- said we're going to give to congressional and
senatorial candi dates who want to cut down on
governnental spending. And we know there's only about
four people that are |ike that.

MS. MURPHY: Well --

(Laughter.)

MS. MURPHY: | mean, at that point, | think,
you know, that -- that when you have a PAC that's not
saying to any certainty what they're going to do, then
you don't -- it's not clear you have something to target
there, because the PAC m ght be spending noney in
di fferent ways that are not operating as a conduit to --
for circunvention. So, you know, | {hink t hat gets
again to why this doesn't have the kind of coordination
you need.

JUSTI CE KAGAN: Ms. Murphy, can | give
anot her one? There are 150 House candidates with
conpletely safe seats, all right? And there are maybe,
you know, 30 or 40 or something like that in their party
who don't have safe seats. So the 150 gets together and
they say we're going to run a joint fundraiser. And
anybody can contribute $2600 to each of these
candi dates, 150 of them right? So that makes about
$400, 000.

11
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And then these 150 candi dates with
conpletely safe seats just transfer all this noney to
t he one person who doesn't have a safe seat. So that's
about $400,000. Double it for a primary and a general
el ection, that's about $800,000 that all goes to one
candi date from one donor because of the ability for
candi dates to transfer noney to each other.

MS. MURPHY: That is not legal, Justice
Kagan. The candi dates do not have the ability to
transfer noney to each other. They only have --

JUSTI CE KAGAN: A candi date can transfer a
maxi mum of $2600 to anot her candi date per el ection.

MS. MURPHY: A candi date can transfer $2,000
to a candi date per election. And thét's a
contribution --

JUSTI CE KAGAN: | stand corrected on the
basi s of $600.

M5. MJURPHY: That's a hard contribution
limt on how nmuch they can contribute. But -- but |
think all of this also gets to another problem which is
there's an overbreadth problem here. Because if -- if
you're tal king about this scenario, in your scenario,
there's only one person who can even nake a contribution
at that point after the first $2600 is received.

JUSTI CE KAGAN: You're exactly right.

12
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You're exactly right, M. Mirphy. One person could nake
an $800, 000 contribution to a House race, where $800, 000
goes a long way. And then what these 150 candi dates can
do is they can do it for every single other candidate in
a contested seat. So take your 30 or 40 House contested
seats and it beconmes a conduit for a single person to
make an $800, 000 contribution to a candidate in a
contested district.

MS. MJURPHY: | think even if you accept this
scenario where all of these candi dates are independently
deciding to give all their noney to one candi date, you
can't have a law that is designed to prevent this one
person from circunvention by prohibiting everybody el se
from engaging in contributions that don't - -

JUSTI CE GI NSBURG: Ms. Murphy, on the
"everyone el se,"” can you give us an idea of whose
expression is at stake? | nean, nost people couldn't
cone even near the limt. So what percentage -- is
there any information on what percentage of all
contributors are able to contribute over the aggregate?

MS. MURPHY: | don't have a percentage on
how many are able. | mean, we aren't tal king about a
| arge nunber of individuals. W certainly are talking
about nore individuals than whose First Anmendnent rights
were inplicated by the provision at issue in Davis, for

13
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exanpl e.

JUSTI CE SCALI A: | assune that a | aw that
only -- only prohibits the speech of 2 percent of the
country is okay.

MS. MURPHY: Absol utely not.

JUSTI CE SCALIA: OCh, it isn't?

CH EF JUSTI CE ROBERTS: Ms. Murphy, we
haven't tal ked yet about the effect of the aggregate
limts on the ability of donors to give the m ni num
ampunt to as many candi dates as they want. The effect
of the aggregate limts is to limt someone's
contribution of the maxi mum anount to about 9
candi dates, right?

MS. MURPHY: That's righ{. If you're
t al ki ng about a general --

CHI EF JUSTICE ROBERTS: |Is there a way to
elimnate that aspect while retaining some of the
aggregate limts? |In other words, is that a necessary
consequence of any way you have aggregate limts? O
are there alternative ways of enforcing the aggregate
limtation that don't have that consequence?

M5. MURPHY: Well, it's certainly a
necessary consequence of BCRA' s schene in which there's
a distinct aggregate limt on contributions to
candi dates alone. | think, though, aggregate limts in

14
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general are always going to have this effect of
prohi biting people fromgiving contributions that don't
t hensel ves give rise to quid pro quo corruption
concerns. And that's why if the governnent is really
concerned about the things it's tal king about, there are
narrower avenues to get at them |If the concern is
joint fundraising commttees, you could have --
JUSTI CE SOTOMAYOR: |I'ma little confused,
okay? |'m confused because we're talking in the
abstract. This decision was based on a nmotion to
dism ss. And there is a huge colloquy about what

happens and doesn't happen. W don't have a record

bel ow.

MS. MURPHY: Well --

JUSTI CE SOTOVAYOR: | nean, | can go into
the news, as Justice Breyer suggested. It's very hard

to think that any candi date doesn't know the contri butor
who has enough noney to give not only to hinself or
hersel f, but to any of his or her affiliates who are
supporting himor her.

| mean, it's nearly common sense, hard to
di spute. So you're saying it can't happen, but | don't
see charges of coordination going on that nuch.

MS. MURPHY: | guess |I'mnot sure what
you' re tal king about happening. | nean, if you're just

15
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t al ki ng about knowi ng that some individuals are naking
contributions to other candidates or State parties who
are not going to share those contributions with a
parti cul ar candidate, then | don't see how that -- or
gives rise to any corruption or circumention concern.

JUSTI CE BREYER: Here is the actual ad, the
actual ad. | won't nane the candidate. You see a
pi cture of the candidate. There is a sign that says
"Smth PAC." That's what it says. And then it says,
"Make a donation to help Smth PAC support Republican,”
if you like, or "Denocratic candidates.” Period. And
then they have an address. All right.

Now, it doesn't take a genius to figure out
what they're going to do with the nnﬁey and that nmaybe
Smith will get a pretty good share of it. Now, if Smth
has 400 people who figure this out, he will have 400
times 5,000 times one person.

Now, you say that really couldn't happen
because of the designation. W haven't found a
designation rule that would stop it. But then Justice
Sot omayor is saying: | don't know. And | don't either,
because there's been no hearing, there's been no
evi dence presented. There is nothing but dism ssal.

MS. MJURPHY: Two points, Your Honor. First
of all, the case was brief on cross-notion for

16
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injunctive relief. So the governnent

had

an opportunity

to make a record and it chose to treat this as a | egal

case, not as one in which --

JUSTI CE SCALIA: M. Mirphy, d

need a record to figure out issues of

| aw?

0 -- do we

MS. MURPHY: And that's nmy second point.

Really, this is --
JUSTI CE SCALI A: No, no.

(Laughter.)

| ag

JUSTI CE SCALI A: | agree -- |

ree.

agree that --

that this canpaign finance law is so intricate that |

can't figure it out. It mght have been nice to have

t he, you know, the lower court tell ne what the |lawis.

But we don't normally require a record to decide

gquestions of | aw.

MS. MURPHY: And you shoul dn't

need one here

ei ther because these |imts are facially over- and

under-inclusive. They're not closely tailored and

evi dence can't --

JUSTI CE SOTOVAYOR: You're taking a

position -- you're taking a position that the | aw stops

corruption. And you' re suggesting that the governnment

is incapable of showing facts that the | aw doesn't work?

MS. MJURPHY: |'m suggesting that --

JUSTI CE SOTOVAYOR: As it

17
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need facts to prove that or disprove that proposition?

M5. MURPHY: Even if the governnent could
prove that proposition, there would still be an over-
and under -breadth problem

If I may, I'd like to reserve the reminder
of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Burchfield.

ORAL ARGUMENT OF BOBBY R. BURCHFI ELD
FOR SENATOR M TCH Mc CONNELL,
AS AM CUS CURI AE, SUPPORTI NG APPELLANTS

MR. BURCHFI ELD: M. Chief Justice, may it
pl ease the Court:

Senat or McConnel | agrees\that this aggregate
limt does not pass exacting scrutiny. Senator
McConnel | believes that all restrictions of this nature
shoul d be revi ewed under strict scrutiny. To begin
with, this is a severe restriction on political speech.

JUSTICE GINSBURG: M. Burchfield, 1'd like
you to address this question about the restriction on
speech. It has been argued that these lints pronote
expression, pronote denocratic participation, because
what they require the candidate to do is, instead of
concentrating fundraising on the super-affluent, the
candi date woul d then have to try to raise noney nore

18
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broadly in the electorate. So that by having these

limts you are pronoting denocratic participation, then

the little people will count sone, and you won't have
t he super-affluent as the speakers that will control the
el ecti ons.

MR. BURCHFI ELD:  Your Honor, | disagree with
that, for this reason. First of all, this limt, the

aggregate limt on political parties, places |ike-m nded
political parties in the position of conpeting agai nst
each other rather than col |l aborating agai nst each ot her.
All the national political parties on the Republican
side and the State political parties conpete against
each other for an artificially limted pool of noney
from each contributor. \

The sane is true on the candi date side.
They conpete agai nst each other for the sane
artificially limted pool of nobney, even though each
i ndi vidual contribution to the candidate or to the party
Is limted by the base limts. The Federal Election
Comm ssi on regul ations -- and Justice Breyer, | would --
| woul d propose that you | ook at Section 110.1(h), which
specifically -- which specifically prohibits a PAC of
t he nature you descri be.

If a person contributes to a PAC with
know edge his contribution is going to a particular

19
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candi date, that is an earmark under the -- under the
precedents of the Federal Election Conmm ssion.

JUSTI CE SCALI A: Counsel, is it -- is it
correct that the consequence of this provision has been
very severe with respect to national political parties?

MR. BURCHFI ELD: It is, Your Honor,
particularly in the current environnment where the
national political parties are -- are being nmarginalized
by outside forces.

JUSTI CE SCALI A: And -- and nuch of the
noney that used to go to them now goes to PACs; isn't
t hat what has happened?

MR. BURCHFI ELD: Exactly right, Your Honor.

JUSTI CE SCALI A: So that\this is really, you
know, turning the dials on -- on regulating el ections.
Now, | ask nyself, why would -- why woul d nmenbers of
Congress want to hurt their political parties? And |
answer -- | answer to nyself --

(Laughter.)

JUSTI CE SCALIA: -- well, ordinarily, the
nati onal political parties will devote their noney to
el ections in those States where the incunbent has a good
chance of losing. So, in fact, if you're an incunbent
who cares about political parties, | don't want noney to
go to my opponents.
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And if you -- if you turn down the anount of
noney that the national political parties have, that's
that much | ess noney that can be devoted against you if
you're challenged in a close race. |Isn't that the
consequence of this?

MR. BURCHFI ELD: Let ne see you and raise
you one. There are separate limts here, Your Honor,
for candidates and for political parties. The effect of
this is to insulate the incunbents from conpeting with
the political parties for the dollars. And by inposing
a cap on the candidate -- on the anmpunt candi dates can
rai se, the incunbents realized that they' re the favored
cl ass anong -- anong candi dates who are going to be
getting the contributions. \

JUSTI CE SCALI A: \What a surprise.

JUSTICE GINSBURG: Has it worked out that
way in practice? Has it worked out? Because there was
one brief at |east saying no, that -- that that's w ong.
In fact, it's the challengers who are aided.

MR. BURCHFI ELD: Well, Your Honor, | think
it is -- it is -- there's a hard cap on the number any
contributor can give to all candidates, and a separate
cap on the ampunt that contributor can give to all party
comm ttees.

JUSTICE BREYER: So -- So | read in one
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sunmer before BCRA, | spent several weeks reading the
record before the district court in that very | engthy
case on this. And it was filled with testinony by
senators and congressnen that a handful of people can
gi ve hundreds of thousands of dollars, they know who

t hose people are, and that those people do have undue

I nfl uence, which nmeans in First Amendnent terms that the
i ndi vi dual who, in fact, has wonderful ideas and

convi nces others, even by paying three cents to buy the
i nternet or sonmething, hasn't a shot because it wll

i nfl uence people, not ideas, but the noney. Now, there
was a record on that.

Here there is no record show ng whether this
aspect does or does not have the sané tendency. That is
why | ask: How can | decide this on the basis of theory
when the record previously showed the contrary of what's
been argued, and in fact at |east m ght show that even
in respect to these limts?

MR. BURCHFI ELD: Well, Your -- Your Honor,
this case cones to the Court as an as-applied chall enge.
M. M Cutcheon does not want to go through -- does not
want to go through the commttees you're tal king about.
He wants to wite checks directly to the candi dates and
directly to the commttees. He is constrained by the
aggregate limt.
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JUSTI CE GI NSBURG. But he can -- he can
wite checks to everyone that he wants to wite checks
to. It's just he can't give his special nunber of 1776.

MR. BURCHFI ELD: If -- if he wanted to give
a contribution to every candi date running for a Federal
congressi onal seat, congressional and Senate, he woul d
be limted to $86 or sone nunber |ike that.

JUSTICE GINSBURG. In his own case, it would
be somet hing over $1,000, right? Because he identified
12 nore candi dates that he'd like to give 1776 to. But
he coul d give each of them over $1, 000.

MR. BURCHFI ELD:  Your Honor, he could. But
again, you're -- you're dimnishing his right to
associate and the intensity of his aésociation by
applying this aggregate limt.

JUSTI CE KAGAN. M. Burchfield, if you take
off the aggregate |limts, people will be allowed, if you
put together the national conmttees and all the State
commttees and all the candidates in the House and the
Senate, it cones to over $3.5 nillion. So | can wite
checks totalling $3.5 mlIlion to the Republican Party
commttees and all its candidates or to the Denocratic
Party committees and all its commttees even before |
start witing checks to i ndependent PACs.

Now, having witten a check for 3.5 or so
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mllion dollars to a single party's candi dates, are you
suggesting that that party and the nenbers of that party
are not going to owe nme anything, that I won't get any
special treatnment? Because | thought that that was
exactly what we said in McConnell, that when we talked

about soft noney restrictions, we understood that you

give $3.5 mllion, you get a very, very special place at
the table. So this is effectively to -- to reintroduce
t he soft noney scheme of MConnell, isn't it?

MR. BURCHFI ELD: No. No, Your Honor, it is
absol utely not, because McConnell dealt with the
situations where there were -- you were not considering
the base |imts. The soft noney by definition was not
subject to the base limts. \

To take your exanmple of the joint

fundrai sing conmttee, the joint fundraising regul ation,

whi ch consunes nore than three pages in the -- in the
Federal Code of Federal Regulations -- it's at 102.17(c)
-- it specifically reaffirns the base Iimts. It

specifically reaffirns the anti-earmarking restriction,
and it says that the joint fundraising conmttee nust
informall contributors of those restrictions.

So, again, it's the situation where the
noney | eaves the contributor's hands, he | oses control
over it, and the person who receives it makes the
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di recti on.

JUSTI CE KAGAN: But the nmoney -- the npney
goes to a single party. And indeed, | could make this
even worse. | could say, let's say the Speaker of the

House or the Majority Leader of the House solicits this
noney from particul ar people. So solicits sonebody to
ante up his $3.6 mllion. And then, you know,

Justice Kennedy said in McConnell the making of a
solicited gift is a quid both to the recipient of the
noney and to the one who solicits the paynent.

So the Speaker, the Majority Leader, can
solicit $3.6 mllion to all the party nenmbers and you're
telling me there's just no special influence that goes
along with that? \

MR. BURCHFI ELD: Well, we know fromthe
Citizens United decision, Your Honor, that gratitude and
I nfl uence are not considered to be quid pro quo
corruption. So | think that's what you're talking
about. That is not the sort of corruption that would
sustain this limt, especially in light of the severe
restrictions on speech and association that it inposes
as the political parties conpete agai nst each other and
as they -- and as -- as the candi dates have to conpete
agai nst each ot her.

Justice Alito.
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JUSTICE ALITO I n Buckley, the Court
sustained -- sustained aggregate limts. \Wat has
changed since Buckl ey?

MR. BURCHFI ELD:  Your Honor, the -- the
statute has changed significantly to inpose base limts
on the parties, to inmpose -- on both the State and --
and Federal parties. |t has changed to prohibit
proliferation of political commttees.

One of the concerns in Buckley was the dairy
i ndustry, which contributed to hundreds of PACs
supporting President Nixon's re-election. That is no
| onger possi bl e.

JUSTI CE ALITO. Those were all created by
the dairy industry or by the N xon cénpaign, I's that
correct?

MR. BURCHFI ELD: That's not -- as |
understand -- as | read the | ower court decision in
Buckl ey, that is correct.

In addition, you also have -- you al so have
a thick volume --

JUSTI CE SOTOVAYOR: Then how is it that --

MR. BURCHFI ELD: I n addition, you also have
-- you al so have a thick volunme -- you have a thick
vol unme of the Code of Federal Regul ations of the Federal
El ecti on Conm ssion, which did not exist at the tinme of
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Buckl ey.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. BURCHFI ELD: Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: General Verrilli.

ORAL ARGUMENT OF DONALD B. VERRILLI, JR.,
ON BEHALF OF THE APPELLEE

GENERAL VERRI LLI : M. Chief Justice, and
may it please the Court:

Aggregate limts conbat corruption. Let ne
start by explaining exactly how. Aggregate linmts
conbat corruption both by bl ocking circunvention of
I ndi vidual contribution |imts and, equally
fundanmental |y, by serving as a bulwark agai nst a
canpai gn finance system dom nat ed by\nassive i ndi vi dual
contributions in which the dangers of quid pro quo
corruption would be obvious and inherent and the
corrosi ve appearance of corruption would be
over whel m ng.

Now, the Appellants in this case have tried
to present the case as though the i ssue were whet her
there were sonme corrupting potential in giving
contribution to the nineteenth candi date after sonmeone
has already contributed to -- the maxinumto the
ei ghteenth. But that is not what this case is about.

The Appellants are not arguing that the
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aggregate limt is drawn in the wong place. They are
arguing that there can be no aggregate limt because the
base contribution limts do all the work. And so what
that nmeans is that you -- you're taking the lid off the
aggregate contribution Iimt and, as Justice Kagan and
her question earlier indicated, that nmeans that an
I ndi vi dual can contribute every two years up to
$3.6 million to candidates for a party, party national
commttees and state commttees --

CHI EF JUSTI CE ROBERTS: That's because they
can transfer the funds anpong thenselves and to a
particul ar candidate. 1s the possibility of prohibiting
t hose transfers perhaps a way of protecting against that
corruption appearance while at the séne time allow ng an
i ndi vidual to contribute to however many House
candi dates he wants to contribute to?

| mean, the concern is you have sonmebody who
is very interested, say, in environmental regulation,
and very interested in gun control. The current system
the way the anti-aggregation system works, is he's got
to choose. |s he going to express his belief in
envi ronnmental regulation by donating to nore than nine
people there? O is he going to choose the gun control
I ssue?

GENERAL VERRI LLI: So, M. Chief Justice, |
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want to make two different points in response to that
question. The first is that restricting transfers woul d
have a bearing on the circunvention problems. It

woul dn't elimnate all circunvention risk, but would
have a bearing on that problem

But there is a nore fundamental problem

here. [It's a problem anal ogous to the one that was at
i ssue with soft noney in McConnell, which is the very
fact of delivering the $3.6 mIlion check to the whoever

it is, the Speaker of the House, the Senate Majority
Leader, whoever it is who solicits that check, the very
fact of delivering that check creates the inherent
opportunity for quid pro quo corruption, exactly the
kind of risk that the Court identifiéd i n Buckl ey,

whol |y apart from where that noney goes after it's
delivered. But the delivery of it --

CHI EF JUSTI CE ROBERTS: What is the
framework -- what is the framework for analyzing -- |
agree with you on the aggregation, but it has this
consequence with respect to limting how many candi dates
an individual can support within the limts that
Congress has said don't present any danger of
corruption? So what is the framework for anal yzi ng
that? G ve you your argunent with respect to the
transfers and the appearance there, but it does have
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t hat ot her consequence on sonmething we've recogni zed as
a significant right. So --

GENERAL VERRILLI: Let ne make a specific
poi nt about that and then work into the framework. The
specific point is this: The aggregate limt would have
the effect of restricting the ability of a contributor
to make the maxi mum contribution to nore than a certain
number of candidates. That's true. We can't hel p but
acknowl edge that. It's math.

But that doesn't nean that that individual
cannot spend as nmuch as the individual wants on
I ndependent expenditures to try to advance the interest
of those candidates or the interests or the causes that
t hose candi dates stand for. M. Nbcﬁtcheon, for
exanpl e, can spend as nmuch of his considerable fortune
as he wants on i ndependent expenditure advocating the
el ection of these candi dates.

JUSTI CE SCALI A: And that does not -- that
does not evoke any gratitude on the part of the people?
| mean, if gratitude is corruption, you know, don't
t hose i ndependent expenditures evoke gratitude? And
IS -- is not the evil of big noney -- 3.2 mllion, an
i ndi vidual can give that to an i ndependent PAC and spend
It, right?

GENERAL VERRI LLI: The foundation --
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JUSTICE SCALIA: It's not that we're
st oppi ng people from spending big noney on politics.

MR. BURCHFI ELD: The foundation of this
Court's jurisprudence in this area is the careful line
bet ween i ndependent expenditures, which this Court has
hel d repeatedly do not create a sufficient risk of quid
pro quo corruption to justify their regul ation, and
contri butions which do.

JUSTI CE SCALI A: Wait. That -- that --

MR. BURCHFI ELD: So we're not talk --

JUSTI CE SCALI A: That line elimnates sone
of the argunments that have been made here, which are
arguments agai nst big noney in politics. There -- big
noney can be in politics. The thing\is you can't give
it to the Republican Party or the Denocratic Party, but
you can start your own PAC. That's perfectly good. I'm
not sure that that's a benefit to our political system

GENERAL VERRI LLI: Well, | do think we have
limts on contributions to political parties in addition
to limts on contributions to candidates. And | think
t hat does help establish the point here, which is that
candi dates are not hernetically sealed off from each

ot her, and parties are not hernetically sealed off from

candi dates. They -- you know, they're all on the sane
team And we |imt the anmpbunt that an -- an individual
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can contribute to a political party as well as the
amount that an individual can contribute to candi dates.

JUSTI CE BREYER: That actually does very

much -- while | don't -- |I'mlooking for an answer here.
It's not that | have one at all. It is rather basic,
the point |I think that's being nade now. | nmean, as
understand it, the whole reason -- it is no doubt that

canpaign limts take an ordinary person and they say:
You cannot give nore than such-and-such an anount.

There are apparently, fromthe Internet, 200
people in the United States who would like to give
$117,000 or nore. W're telling them You can't; you
can't support your beliefs. That is a First Anendnent
negative. \

But that tends to be justified on the other
side by the First Anmendnent positive, because if the
average person thinks that what he says exercising his
First Amendnent rights just can't have an inpact through
public opinion upon his representative, he says: What
is the point of the First Amendnent? And that's a First
Amendnment point. All right. So that's basic, | think.

Now, once that's so, Congress has | eeway.
And you are saying, and | have seen all over the place,
that that's why we don't want those 200 people to spend
nore than 117- or 120,000 because the average person
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thinks the election is -- after the election all the
actions are affected by the pocketbook and not by the
nmerits of the First Amendnment argunents.

Ckay. And now you say the person can do the

sane thing anyway; just call it independent. And what
i ndependent does, he can spend 40 mllion. He can spend
50 mllion. And all that does is sort of mx up the

messages because the parties can't control it.

Now, that's, | think, the question that's
being asked. And | think that that is a very serious
question, and I'd like to know what flows fromit. |Is
It true? So what? What are we supposed to do? What is
your opinion about that question?

JUSTI CE KENNEDY: And | Have the sanme
guestion. You have two -- two persons. One person
gives an amount to a candidate that's limted. The
ot her takes out ads, uncoordinated, just all on his own,
costing $500,000. Don't you think that second person
has nore access to the candi date who's -- when the
candi date is successful, than the first? | think that
was at the root of Justice Scalia' s question and
Justice Breyer's.

GENERAL VERRILLI: Let ne try to answer this
with an analogy, if | could, Justice Kennedy.

| think the right way to think about it is
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this: |f somebody thinks the Secretary of Defense is
doing a great job, they can take out an ad in the
Washi ngt on Post, spend $500, 000 on that ad saying: The
Secretary of Defense has done a great job. And -- and
t hey woul d have an undoubted First Amendnment right to do
that. No one could think that there's a content -- it's
hard to i magi ne a content-neutral justification for
prohi biting that speech.

But if instead the person wanted to express
their symbolic --

JUSTI CE SCALI A: \What if Boeing does it? |
mean, you know - -

GENERAL VERRI LLI: I still think --

JUSTI CE SCALI A:  You thiﬁk no probl enf?

GENERAL VERRI LLI: -- that would be an
i ndependent expression.

but if, instead, sonebody wanted to express

synbolically their view that the Secretary of Defense
has done a great job by giving the Secretary of Defense
a Maserati, nobody would think that there was a First
Amendment ground that could be -- that could be invoked.

JUSTICE ALITO But we are tal king here
about -- we're tal king here about canpaign
contributions. Isn't it illegal for a candidate to take
canpai gn contributions and use it to buy a Maserati?
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GENERAL VERRILLI: W -- yes, it is, but the
poi nt --

JUSTICE ALITG Well, | don't see how that
really gets to the point.

GENERAL VERRI LLI : But -- it get -- | think
it does, if I may, Justice Alito, because | think that
the point is that the -- that the rule against gifts,
the conflict of interest rules, they exist to advance a
content-neutral governnent interest of the highest
| mportance.

JUSTI CE ALITO. \What troubles ne about your
-- what troubles nme about your argunent, Gener al
Verrilli, and about the district court's opinion is that
what | see are wild hypotheticals thét are not obviously
pl ausi bl e or -- and lack, certainly lack any enpiri cal
support.

Now, you've -- you've chosen to use the sane
hypot hetical the district court used about the
$3.5 mllion contribution that would be -- that could be
given by a coordinate -- which involves all of the House
candi dates and all of the Senate candidates in a
particul ar year getting together with all of the -- all
of the parties' national party commttees, plus all of
the State party commttees, and then -- and that's how
you get up to the $3.5 mllion figure; isn't that right?
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GENERAL VERRI LLI: Yes.

JUSTICE ALITO. Now, how -- how realistic is
that? How realistic is it that all of the State party
commttees, for exanple, are going to get npbney and
they're all going to transfer it to one candi date? For
49 of them it's going to be a candidate who is not in
their owmn State. And there are virtually no instances
of State party committees contributing to candi dates
from anot her State.

And the other part of it that seens dubious
on its face is that all of the party -- all of the
candi dates for the House and the Senate of a particular
party are going to get together and they are going to

transfer noney to one candidate. There really -- you

cited in your brief the exanple -- best exanples, | take
it, of -- of contributions from sone candi dates to other
candi dates. They are very small. Isn't that true?

GENERAL VERRILLI: Yes. But | think there
are two -- Justice Alito, | think that, with all due
respect, | think the point Your Honor is making confuses
two different ways in which these | aws conbat the risk
of corruption.

The first one is that the -- the handi ng

over of the large check, and whether it's a $3.6 mllion
check for everyone or a $2.2 mllion check for the House
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candidates or a $1 mllion check for all the State
commttees, the very -- just as the Court found in
McConnell with respect to massive soft noney
contributions and the inherent risks of -- of corruption
there, there's an inherent risk of corruption. And
that's why indeed, as | said, we have limts on how nuch
we can contribute to a political party for that

reason - -

JUSTICE ALITGO Well, | don't understand
t hat --

GENERAL VERRILLI: -- and that's apart from
how it gets transferred.

JUSTICE ALITO.  Unless the noney is
transferred to -- you have to get it\fron1the person who
wants to corrupt to the person who is going to be
corrupted. And unless the noney can make it fromA to
B, | don't see where the quid pro quo argunment is.

GENERAL VERRI LLI: Well, | think that the --
| think that the way these joint fundraising commttees
work is you hand over a single check to a candi date who
solicits it. Now, it could be any candi date who sets up
a joint fundraising commttee, says give to nme and give
to the rest of ny team And that's -- so the handing
over the check to that candidate is a -- seens to ne
creates a significant risk of indebtedness on the part

37

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

of that candi date, even though a |ot of the npney is
flow ng through to others.

In addition, the party |eaders are often
going to be the ones who solicit those contributions,
and they're going to have a particul ar indebtedness to
candi dat es because, of course, their power, their
authority depends on the party retaining or -- or
gaining a majority in the legislature, and so they're
going to feel a particular sense of indebtedness, that

this person is helping not only them but everybody --

JUSTI CE ALI TO | understand --
GENERAL VERRI LLI : -- in these nmssive

amounts and then -- I'msorry, if | may just make ny
third point, M. Chief Justice. \

CHI EF JUSTI CE ROBERTS: Sure.

GENERAL VERRILLI: And then the third point
| think is that every, every candidate in the party is
going to be affected by this, because every candidate is
going to get a slice of the noney and every candidate is
going to know that this person who wote the
multim |l lion dollar check has hel ped not only the
candi date, but the whole team and that creates a
particul ar sense of indebtedness. And, of course, every
menber of the party is likely to -- every -- every
of fi ceholder in the party is likely to be | eaned on by
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the party | eadership to deliver legislation to the
peopl e who are buttering their bread.

JUSTICE ALITO. These -- these aggregate
limts mght not all stand or fall together. Let --
just take this exanple, if you can just take a mnute
and wal k me through this step by step.

You have sonmebody who wants to corrupt a
member of the House, and this person's strategy is to
make contributions to nultiple House candidates with the
hope, the expectation, the plan that those candi dates
are going to transfer -- transfer the noney to the --
the menber that this person wants to corrupt.

Now, how is that person going to acconplish
t hat given the earmarking regulationé, and -- and the
limts on how nuch one menber can contribute to another?

GENERAL VERRI LLI: So, you know, | think
that that -- | think it's possible, but | think if
sonebody had that goal, that circunvention goal, but by
far better ways of achieving it would be giving
significant -- and you've taken the aggregate caps
off -- would be making significant contributions to
State parties and national parties who are free to
transfer noney anong thenselves without restriction, and
by -- and by making contributions to PACs. And so --

JUSTICE ALITO. Well, if you're -- | nean,
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if you're not going to defend the application of the
aggregate limts in that situation, doesn't it follow
that, as applied to that situation, these are -- these
are unconstitutional ?

GENERAL VERRI LLI : No. No, | don't think
so. | think it -- 1 think it -- 1 think it -- first of
all, I think it could happen in that situation, but I
think it's nmore likely to happen in those --

JUSTICE ALITO Well, then just explain to
me how it's going to be done. The person gives to
member A with the hope that nember A is going to give it
to nenber B. |If the person even inplies, when making
the contribution to A, that person wants it to go to B,
that's earmarked. So how is this go{ng to be done?

GENERAL VERRI LLI : | think -- well, | -- 1in
McConnel | and in Col orado Republican to this Court said
that earmarking is not the outer limt of the
governnment's authority to regulate here. And the reason
the Court said that is because a lot of this can be done
w th wi nks and nods and subtly. And so | -- and so |
don't think it's the case that earmarking would work to
prohi bit that.

But | also think that the -- when we're
tal ki ng about aggregate limts, they're part of an
overall system of regulation. And | think that they
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work to keep the -- to keep the circunvention risk in
check, and they work to make sure that you don't have
t he kind of problemthat you identified in MConnell.

JUSTI CE BREYER: So what woul d you think? |
was just listening to your dialogue, and you heard --
this is pretty tough, we try to construct sone
hypot heticals, and -- and the counsel says, oh, |'ve got
this part wong or that part wong or the other one, and
they may be right. And we can't do this, figuring out
all these factual things in an hour, frankly.

And they may be right; I'"mnot sure. There
hasn't been a full hearing. It seemed to nme there are
things to explore in respect to the circumvention. Who
Is right? Should you change the hypéthetical slightly,
or what? There are things to explore in respect to the
gquestion of whether being able to wite a $3.6 mllion
check to a | ot of people does |eave the average person
to think, ny First Anendnment speech in terns of
I nfl uencing ny representative neans not hi ng.

There are things to explore in ternms of the
rel ati onship between what is pernissible; nanely, spend
$40 million independently. And what isn't perm ssible;
namel y, spending nore than 117, 000.

None of these have been considered. They
woul d seemrelevant. So what do you think about going
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into these matters in a district court where the
evidentiary aspects of them can be explored at sone
| engt h?

GENERAL VERRI LLI: Well, 1 think,
Justice Breyer, that the statute can be upheld under the
current state of the record. | understand and take Your
Honor's point. But |I do think that you had a
substantial record in Buckley, you had a substanti al
record in MConnell, but that substantial record bears
directly on the question of whether nassive aggregate
contri butions pose the inherent danger of corruption and
the corrosive appearance of corruption and that the case
can be decided on that basis.

JUSTI CE Gl NSBURG: GEneréI Verrilli, the
Governnment in the proceeding below didn't suggest in
response to the -- to the proceedi ngs before the
t hree-judge court that an evidentiary hearing was --
both sides seemto treat this as a matter that could be
di sposed of wi thout an evidentiary hearing; is that
right?

GENERAL VERRI LLI: That's correct, Your
Honor .

JUSTI CE GI NSBURG. There's the point that
the Chief made about what this does is |imt
particularly on the national strategy. It drives
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contributions towards the PACs and away fromthe
parties, that noney -- without these limts, the noney
would flow to the candi date, to the party organization,
but now, instead, it's going to the PACs. What is your
response to that?

GENERAL VERRI LLI: Well, the -- we take the
constitutional First Amendnment framework of this Court's
deci sions as a given. The Court has -- the Court has
determ ned that independent expenditures do not present
a risk of quid pro quo corruption that allows their
regul ation; that contributions -- direct contributions
to candidates and to parties can pose that risk --

JUSTI CE SCALI A: That's fine. They're
regul ated. That's the |law, but the duestion says --
what the question is directed at, given that that's the
|l aw, isn't the consequence of -- of this particular
provision to sap the vitality of political parties and
to encourage -- what should |I say -- you know, drive-by
PACs for each election? 1Isn't that the consequence?

GENERAL VERRILLI: So I think the answer is
we don't know one way or another whether that's the

consequence, but we --

JUSTI CE SCALIA: | think we do.
GENERAL VERRI LLI: Well, | don't -- with al
due respect, Justice Scalia, | don't think we do. The
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parties still raise and spend very substantial anpunts
of noney, and so | don't think that -- that we know.
But beyond that, what -- the Congress has nmade a

determ nation that there is a real risk of quid pro quo
corruption and the appearance of quid pro quo corruption
here, and has regulated with respect to that risk, and
Congress is of course free to take this into

consi derati on.

JUSTI CE SCALIA: You say -- you say it's
$3.5 mllion. |If you assune sonebody that gives the
maxi nrumto every possi bl e candi date and party he can
contribute to throughout the United States, 3.5 mllion.
Just to put that in perspective, how nuch noney is spent
by political parties and PACs in all\elections

t hroughout the country --

GENERAL VERRI LLI: Well, | think that's --

JUSTI CE SCALIA: -- in one election cycle?

GENERAL VERRILLI: | think that's a good
point, Justice Scalia. | think it helps illustrate --

JUSTI CE SCALI A: Do you have any idea nuch?

GENERAL VERRI LLI: | do, | do. Take the
2010 election. It's a non-presidential year. Each
party spent -- parties and candi dates together on each
side spent approximately $1.5 billion.

JUSTI CE SCALIA: 1.5 billion.
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GENERAL VERRI LLI: Right.

JUSTI CE SCALI A:  And what about PACs?

GENERAL VERRI LLI: That -- that | don't have
specifics for, but if that were --

JUSTI CE SCALIA: Onh, but that was a lot in
the | ast few elections, wasn't it?

GENERAL VERRI LLI: But -- but the parties --
but here's the problem --

JUSTI CE SCALI A: And -- and what about
newspapers that -- that spend a | ot of noney in
endor si ng candi dates and pronoting their candidacy. |
suppose, you know, you -- you have to put in that noney,
too. That is noney that is directed to political
speech. \

When you add all that -- add -- when you add
all that up, | don't think 3.5 mllion is a heck of a

| ot of noney --

GENERAL VERRI LLI: | don't think --

JUSTI CE SCALIA: -- spread throughout the
country.

GENERAL VERRILLI: | don't think that's the
right way to look at it, Your Honor. |If you think that
a party's got to get $1.5 billion together to run a

congressi onal canpaign, parties and candi dates together,
and you've got a maxi mum of $3.6 million, that is about
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450 people you need to round up. Less than 500 people
can fund the whole shooting match. And that | think is
part of the problemhere, is that you are going to
create a situation, if you take off of the aggregate
limts, in which there is a very real risk that -- that
both -- that the governnment will be run of, by, and for
t hose 500 people and that the public will perceive that
t he governnment is being run of, by, and for those 500
people. And that is why we have these aggregate limts
and why they need to remain in place.

CHI EF JUSTI CE ROBERTS: But the -- the
consequence is -- just to get back to nmy prior question,
t he consequence is you are telling sonebody who doesn't
want to give 3.4 mllion but wants t6 contribute to nore
t han ni ne House candi dates, just up to the maxi num
whi ch woul d be the $5,000 per the double cycle, you are
telling himthat he can't make that contribution,
however nodest, certainly within the limts Congress has
sai d does not present the problemof corruption, to a
tenth candi date.

| appreciate the argunent you are making
about the 3-point-whatever mllion-dollar check and the
need for the aggregate limts to address that. |
understand that point. But what do you do with the flip
side? | nmean, you can't pretend that that is pursued
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with no First Anmendment cost quite apart fromthe one
that's there. It seens to me a very direct restriction
on nuch smaller contributions that Congress said do not

present a problemw th corruption.

GENERAL VERRI LLI : | take that point,
M. Chief Justice. But |I think the right -- you asked
earlier about the right analytical framework. | think

the right analytical framework under the First Anendnent
Is to think about this in ternms of content neutrality.
The governnent's interest in preventing corruption and

t he appearance of corruption, which is why | brought up
the exanple of the Maserati to the Secretary of Defense,
is an entirely content-neutral justification --

CHI EF JUSTI CE ROBERTS: No, but that

woul dn't -- doesn't normally get you very far on the
First Amendnent. You could not have a rule that says
the -- the Post or the New York Tinmes can only endorse

ni ne candi dates --
GENERAL VERRI LLI : No - -
CHI EF JUSTI CE ROBERTS: -- because -- |

nmean, it's conpletely content neutral; you don't care

who the tenth is. But that -- that |imt would not
be --
GENERAL VERRILLI: | would think that would
be a content-based justification because the -- you are
47
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not -- you are not trying to prevent corruption or the
appearance of corruption by doing that, and there is no
ot her neutral justification that I can think of for why
you woul d i npose such a rule.

But the point is, with respect to elected
officials and the giving of nobney to the el ected
officials, there is this content-neutral justification
that just doesn't exist with respect to any other entity
out there in the world. And, yes, it is not free of
First Amendnent costs and we acknow edge that, but --
but that cost is mtigated in that this is not a
prohi bition, that you can -- you can't nmake it at the
maxi mum but you can neke | ess. And then you have al
the -- \

CHI EF JUSTI CE ROBERTS: |Is there -- is there
any way to prevent the concern you have about the
3-point-whatever-it-is mllion-dollar check w thout
i mposing the limt on the person who wants to support
ten candi dates rather than one?

GENERAL VERRILLI: Well, | suppose you could
try to calculate an aggregate contribution limt that is
different and hi gher than the one that is here now, but
the problemwith that is that the Appellants are not
maki ng that argunment. They're making the argunment that
you cannot have -- the only argunment they've made in
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this case is that you cannot have aggregate linits

because base contribution limts do all the work.
JUSTICE ALITO. Well, they are naeking --

t hey are making the argunent that there are -- that the

regul ations that already exist about transfers from one

entity to another prevent a | ot of what you're

conpl aining -- what you're -- what you are worried

about. But if they are not sufficient, they could be

bol stered. The aggregate limts are a very blunt way of

trying to get out -- get at the problemthat you are --
that you are worried about. That's their argument.
VWhat -- are -- is that wong? There is

not hing nore that could be done to prevent transfers
fromjoint fundraising commttees or\fron1one menber to
another or from State parties to candi dates?

GENERAL VERRILLI: So, again, | apologize
for repeating nyself, Justice Alito, but circunvention
is not the only problem The delivery of the -- the
solicitation and receipt of these very large checks is a
problem a direct corruption problem and none of the
alternatives that the Appellant's have identified
address that problem

JUSTICE ALITO. | just don't understand
that. You nean at the tinme when the person sends the
noney to this hypothetical joint fundraising commttee

49

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

there is a corruption probleminmedi ately, even though
-- what if they just took the nmoney and they burned it?
That would be a corruption problemthere?

GENERAL VERRI LLI: Well, they're not -- they
are not going to burn it.

CHI EF JUSTI CE ROBERTS: Well, all right.
But -- so then --

GENERAL VERRI LLI: And -- but -- and that's
the point. They're not going to burn it. They need it.

JUSTI CE ALI TGO  \When does the corruption --

yes. \When does the corruption occur? |t occurs when

it's transferred to -- to the person who has power and
want -- and they want to corrupt.

GENERAL VERRILLI: | -- { beg to differ,
Your Honor. | think what it does is create the sense of

i ndebt edness on the part of the recipient and on a part
of the party | eadership when it's delivered, and -- and
that's the inherent risks of corruption in that
si tuati on.

It's -- it's quite parallel to McConnell.
It's why we have aggregate |limts on what you can give
to a party because these people are not hernetically
seal ed off fromeach other. They are all on the sane
team They all have an interest in each other's
success. And so party leaders in particular are going
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to feel a sense of indebtedness, and their |ess
restrictive alternatives don't deal with that.

But now going -- if | could, I will try to
address the circunvention problem You know, they --
what they have done is come up with a whole series of
t hings that you would have to -- there is not one thing
that you would have to do to take care of this problem
You woul d have to say no transfer. You would have to
say segregated accounts. You would have to say no
gi ving nmoney to PACs who have indicated that they are
going to give noney to candi dates once you have al ready
given noney. You're going to have to do five or six
things to deal with the risks of corruption. The idea
that that is a | ess-restrictive neané, it seens to ne
like a significantly nore restrictive nmeans, and it's
going to inmpose First Amendnment costs of its own. |I'm
sure the PACs are going to say: What do you nean we
can't say who we want to give noney to; we have a right
to do that.

JUSTI CE SCALI A: Ceneral Verrilli, it seens
tome -- it seens to nme fanciful to think that the sense
of gratitude that an individual Senator or Congressman
is going to feel because of a substantial contribution
to the Republican National Conmmttee or Denocratic
National Conmittee is any greater than the sense of
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gratitude that that Senator or Congressman will feel to

a PAC which is spending enornmous amount of noney in his

district or in his State for his electi

| nmean, it seens to ne the

nmore identifiable,

on.

latter i s nmuch

and there is nothing in the | aw that

excludes that. So apparently that's not too nmuch of a

risk.

GENERAL VERRI LLI: Well, Justice Scalia, I'm

not here to debate the question of whether the Court's

jurisprudence is correct with respect to the risks of

corruption fromindependent expenditures.

JUSTI CE SCALIA: It is what

GENERAL VERRI LLI

it is, though.

But we accept it and --

and the line is that there -- in this Court's

jurisprudence, that there is an unacceptable risk when

contributions are

And if

t oo hi gh.

| may just say this

in conclusion --

JUSTI CE KENNEDY: Okay. But so your answer

to the questions t

hat have been put previously from --

fromme and Justice Breyer and Justice

t he | aw.
GENERAL VERRI LLI : lt's --
JUSTI CE KENNEDY: | nean, t
be fair, that's -- I'm-- I'"mcomng --
t he bench --
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GENERAL VERRI LLI: Congress isn't --

JUSTI CE KENNEDY: -- with the understanding
t hat your answer is: Buckley has settled that issue; no
nore di scussi on necessary.

GENERAL VERRI LLI: The -- the risk -- we --
we think the risk of corruption is real. And we think
it's in fact profound when you are tal king about the
ki nds of contributions that can be made if you take --
you take the |lid off on aggregate contri butions.

If it -- if Justice Scalia's critique of the
situation proves correct and it is deeply disabling to
candi dates and parties, Congress can address that by
changing the contribution limts.

JUSTI CE KAGAN: And Genefal, | suppose that
if this Court is having second thoughts about its
rulings that independent expenditures are not
corrupting, we could change that part of the |aw

(Laughter.)

GENERAL VERRI LLI: And far be it fromnme to
suggest that you don't, Your Honor.

(Laughter.)

JUSTI CE BREYER: Well, if it's interrel ated.
But the -- the record, as far as | recall it
from several years ago, tal ked about at length: | don't
like to use the word "corrupting”; | like to use
53
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integration, "integrity of the process,” that notion of
getting people to think that their First Amendnent
speech nmakes a difference, etcetera.

Let's say "corruption.” Mostly when it got
to this part, the aggregate, it was about circunmventi on.

And | think you are quite right to say: But
there is a huge corruption aspect to this. But we don't
have a lot of information in the record about that, do
we? If | just -- did | just mss it? DidIl mss
sonet hi ng?

GENERAL VERRI LLI: Well, I -- well, | think
with respect to McConnell, this is --

JUSTI CE BREYER: Yeah.

GENERAL VERRI LLI: -- it\is really a very
cl ose parallel.

JUSTICE BREYER: It is a close parallel when
| think about it, maybe -- or you think about it, but if
you're really talking -- they don't think about it that
way. And so that's why |'ve been pushing this idea, you
see, of let's go into this, okay? |If they want us to go

into it, gointo it.

GENERAL VERRI LLI : | understand that, Your
Honor. | would say that I think the record -- you know,
after all, these aggregate limts were enacted in BCRA,
the same statute that -- to which that |egislative
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record pertains and it really does go to the sane
problem And, therefore, | think it bears upon it and
it's -- it's anple evidence that would justify uphol di ng
t hese aggregate limts, and | would strongly urge the
Court to do so. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, General.

Ms. Murphy, you have three m nutes
remai ni ng.

REBUTTAL ARGUMENT OF ERIN E. MURPHY
ON BEHALF OF THE APPELLANTS

MS. MURPHY: Thank you, M. Chief Justice. Just
a few quick points.

First, we haven't heard of the Solicitor General
tal k that nuch about circunvention téday, and | think
that's because the circunvention argunent just doesn't
really work. It's already addressed by all of the
mul tipl e prophylactic measures that Bicker contains.
And to the extent those aren't sufficient, there are
much narrower, tailored ways to get at this, as the
questions fromJustice Alito and the Chief Justice
poi nted out.

VWhat we're really hearing today is a
corruption argunment. But as the questioning reveal ed,
once you accept the corruption theory that the
Governnent is putting forward here, there really isn't a
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way to continue to draw a |ine between independent
expenditures and the $3 point mllion check to all of
these different individuals that is in small based
limted amounts. Because there's certainly going to be
just as much gratitude to the individual who spends
$3.6 mllion directly supporting one candi date through
ads on that candidate's behal f.

So what we really have is a systemthat's
forcing noney out of the npbst transparent way possible
to make contributions which is directly to the
candi dates and the parties and the PACs.

If there's no further questions, thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted. \

(Wher eupon, at 11:02 a.m, the case in the

above-entitled matter was submtted.)
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